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Definition 


CERTIORARI, 


Dtflnitiom. 


I.  DEFIiriTIOir. — Certiorari  is  a  writ  issued  by  a  superior  court  to 
an  inferior  court  of  record,  requiring  the  latter  to  send  into  the  for- 
mer some  proceedings  therein  pending,  or  the  records  or  pro- 
ceedings in  some  cause  already  terminated  in  cases  where  the 
procedure  is  not  according  to  the  course  of  the  common  law.* 

statutory  Writ. — By  legislation  in  some  states  there  is  a  statutory 
writ  of  certiorari  which  differs  in  many  respects  from  the  common- 
law  certiorari  laid  down  in  the  definition.* 


1.  Bouvier  Law  Diet.,  p.  295,  tit. 
Certiorari.  See  also  Pub.  Stat.  Mass. 
1882,  p.  1288. 

OriffinaUy  and  in  English  Praetioe  a 
certiorari  was  an  original  writ,  issuing 
out  of  the  Court  of  Chancery  or  the 
King's  Bench,  and  directed  in  the 
king's  name  to  the  judges  or  officers 
of  inferior  courts,  commanding  them 
to  certify  or  return  the  records  or 
proceedings  in  a  cause  depending  be- 
fore them,  for  the  purpose  of  a  judi- 
cial review  of  their  action.  Black 
Law  Diet.,  p.  187,  tit.  Certiorari;  Ba- 
con Abr.,  tit.  Certiorari;  Stone  v. 
New  York,  25  Wend.  (N.  Y.)  167. 

The  Scope  of  the  Writ  of  certiorari 
was  quite  limited  at  common  law.  Its 
operation  was  enlarged  or  the  prac- 
tice regulated  by  acts  of  parliament. 
It  was  used  principally  in  criminal 
cases  to  remove  them  from  the  in- 
ferior tribunal  to  the  Court  of 
King's  Bench  for  trial.  The  writ 
went  as  a  matter  of  course  upon  the 
application  of  the  crown,  but  when 
made  by  the  defendant  he  was  re- 
quired to  show  cause.  It  was  also 
used  to  bring  before  the  Court  of 
King's  Bench  the  record  of  commis- 
sioners of  the  poor  and  other  rates, 
and  in  cases  where  an  individual  was 
sued  in  a  court  having  no  jurisdiction, 
and  no  appeal  or  writ  of  error  was 
given  by  law,  or  where  the  jurisdic- 
tion had  been  exceeded,  or  where  it 
appeared  the  proceeding  was  against 
the  law.  The  purpose  of  the  writ  was 
in  all  cases  to  prevent  injustice.  Un- 
less the  writ  was  asked  in  a  case  in- 
volving a  private  matter,  it  was  re- 
quired to  be  sought  by  the  attorney 
for  the  crown  or  the  prosecutor.  In 
matters  in  which  the  rights  of  the 
public  were  concerned,  the  writ  was 
alone  prosecuted  by  the  representa- 
tive of  the  public,  but  whether  it 
should  or  should  not  be  granted  was 
largely  a  matter  of  discretion.  Board 
of  Supervisors  v,  Magoon,  109  111.  146. 

S.  *'  The    offices   and   functions   of 


the  common-law  writ  of  certiorari 
which  issued  in  England  from  the 
King's  Bench,  or  out  of  Chancery, 
to  supervise  the  action  of  inferior 
courts  and  ^i/axi-judicial  tribunals, 
have  been  much  contracted  in  the 
American  states  by  constitutional 
provisions  and  statutes  defining  the 
jurisdictions  of  the  several  courts, 
opening  up  the  channels  of  appeal 
to  a  common  centre  and  providing 
definite  means  for  the  correction  of 
errors."  Eakin,  J.,  in  Payne  v.  Mc- 
Cabe,  37  Ark.  318. 

Oregon. — The  writ  of  certiorari  is 
now  unknown  in  Oregon.  Title  i, 
c.  vii.,  of  the  code  substitutes  "  the 
writ  of  review,"  and  defines  its  limi- 
tation both  in  time  and  efficiency. 
Thompson  r.  Multnomah  County,  2 
Oregon  35,  note. 

Illinois. — In  Illinois  there  is  a  statute 
**  which  provides  for  the  issuing  of  a 
writ  called  a  certiorari,  but  that  writ 
can  scarcely  be  said  to  have  any  an- 
alogy to  the  common-law  writ  of  the 
same  name.  The  common-law  writ 
only  removes  the  record  of  the  in- 
ferior court,  and  upon  that  record 
alone  can  the  questions  be  raised. 
The  determinations  of  the  questions 
of  fact  by  the  inferior  court  are  held 
conclusive,  while  our  statutory  writ 
removes  the  entire  case  into  the  Cir- 
cuit Court  and  opens  for  re-examina- 
tion all  questions,  both  of  law  and  fact. 
Indeed  it  is  but  another  mode  of  tak- 
ing an  appeal  from  the  judgment  of 
a  justice  of  the  peace  to  the  Circuit 
Court."  Per  Caton,  J.,  in  People  v, 
Wilkinson,  13  111.  660.  See  also  Trial 
de  Novo^  infra. 

XiMOnri. — There  is  no  statute  in 
Missouri  regulating  the  practice  on 
proceedings  by  certiorari,  and  the 
common  law  is  to  be  looked  to  for  a 
guide  in  such  cases.  Hannibal,  etc., 
R.  Co.  V.  State  Board  of  Equalization, 
64  Mo.  294. 

Colorado. — In  Colorado  there  are  two 
statutory  proceedings   under   certio- 
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Vatnre  of  Bomedy. 


CERTJORARI. 


Nature  of  Remedy. 


Writs  of  Beview. — In  Calif orniay  Idaho^  Montana^  Oreg-on,  and  Utah 
such  writs  have  been  called  "  writs  of  review  ; "  but  the  change 
has  been  in  name  only,  and  unless  otherwise  limited  by  statute 
they  possess  the  same  characteristics  as  their  prototype. 

Writ  Aboliihed. — In  OhiOy  Nebraska^  and  Kansas  writs  of  error  and 
certiorari  to  reverse,  vacate,  or  modify  judgments  or  final  orders 
in  civil  cases  have  been  abolished,  but  the  courts  still  possess  the 
same  power  to  compel  complete  and  perfect  transcripts  of  the 
proceedings  containing  the  judgment  or  final  order  sought  to  be 
reversed  to  be  furnished  as  they  had  when  writs  of  error  and  cer- 
tiorari were  in  force.* 

In  Connecticut  the  practice  by  certiorari  has  fallen  entirely  into 
disuse.* 

XL  NATUBE  of  Remedy — Extraordinary  Bemedy. — Certiorari  is  an 
extraordinary  remedy  resorted  to  for  supplying  defects  of  justice 
in  cases  obviously  entitled  to  redress,  and  yet  unprovided  for  by  the 
ordinary  forms  of  proceedings.'  The  remedy  by  certiorari  is  also 
in  the  nature  of  that  afforded   by  a  writ  of  error.^     It  is  not  a 


rari — one  for  the  purpose  of  review- 
ing, under  certain  circumstances,  the 
action  of  an  inferior  tribunal,  board, 
or  officer,  and  the  other  for  the  pur- 
pose of  securing  a  trial  de  novo  for 
causes  previously  heard  by  justices 
of  the  peace,  where,  without  default 
on  his  part,  the  petitioner  is  unable 
to  take  an  appeal  in  the  ordinary 
way.  The  former  proceeding  is  pro- 
vided for  in  chapter  29  of  the  code, 
the  latter  in  Gen.  Stat.,  §  1992  et  seq. 
Small  V.  Bischelberger,  7  Colo.  563. 

1.  Consol.  Stat.  Neb.,  §  5138;  Kan. 
Code  Civ.  Pro.  (1889),  §  4665;  Rev. 
Slat.  Ohio,  §  6731.  But  see  Burrows 
V.  Vandevier,  3  Ohio  383;  Barnes  v. 
Decker,  Wright  (Ohio)  207. 

8.  In  Williams  v.  Hartford,  etc.,  R. 
Co.,  13  Conn,  no,  the  court  said  that 
the  proceeding  by  certiorari  had  never 
been  adopted  in  that  state.  But  see 
Wadsworth  v.  Champion,  i  Root 
(Conn.)  393. 

8.  Poe  V.  Marion  Machine  Works, 
24  W.  Va.  517;  Beasley  v,  Beckley,  28 
W.  Va.  81. 

Reruatorj  Writ.  —  Certiorari  is  a 
writ  revisatory  in  its  nature,  and  is 
issued  for  the  purpose  of  enabling  the 
superior  court  to  correct  the  erroneous 
action  of  the  inferior.  Lamar  v.  Com- 
missioners' Ct.,  21  Ala.  772. 

4.  Chicago,  etc.,  R.  Co.  v.  Young, 
96  Mo.  39;  Farmington  River  Water 
Power  Co.  v,  Berkshire  County,  112 
Mass.  206;  Hannibal,  etc.,  R.  Co.  v. 
State  Board  of  Equalization,  64  Mo. 


308;  Tewksbury  v.  Middlesex  County, 
117  Mass.  563;  People  v,  Lawrence, 
54  Barb.  (N.  Y.)  589;  Devlin  v.  Piatt, 
II  Abb.  Pr.  (N.  Y.  C.  PI.)  401;  Stone 
V,  New  York,  25  Wend.  (N.  Y.)  167. 

The  writ  of  certiorari  (when  not 
used  as  ancillary  to  any  other  proc- 
ess) is  in  the  nature  of  a  writ  of  error 
addressed  to  the  inferior  tribunal 
whose  procedure  is  not  according  to 
the  course  of  the  common  law.  After 
the  writ  has  been  issued,  and  the 
record  certified  in  obedience  to  it,  the 
court  is  bound  to  determine,  upon  an 
inspection  of  thewhole  record, whether 
the  proceedings  are  legal  or  errone- 
ous; but  the  granting  of  the  writ  in 
the  first  instance  is  not  a  matter  of 
right,  and  rests  in  the  discretion  of  the 
court,  and  the  writ  will  not  be  granted 
unless  the  petitioner  satisfies  the  court 
that  substantial  justice  requires  it. 
Farmington  River  Water  Power  Co. 
V,  Berkshire  County,  112  Mass.  212. 

In  Stone  v.  New  York,  25  Wend. 
(N.  Y.)  167,  Senator  Page,  in  deliver- 
ing the  opinion  of  the  court,  said: 
'*  A  common  -  law  certiorari,  in  its 
office  of  removing  final  adjudications 
for  review,  possesses  all  the  char- 
acteristics of  a  writ  of  error.  It  per- 
forms the  same  office  as  to  inferior 
summary  tribunals  which  a  writ  of 
error  does  to  an  inferior  court  of  rec- 
ord. And  I  cannot,  upon  principle, 
see  why  the  same  results  should  not 
follow  in  the  train  of  a  certiorari  as  in 
that  of  a  writ  of  error.*' 


Oftoe  of  Writ. 


CERTIORARI. 


OiAo^  of  Writ 


proceeding  against  the  tribunal  or  an  individual  composing  it ;  it 
acts  upon  the  cause  or  proceeding  in  the  lower  court,  and  removes 
it  to  the  superior  court  for  reinvestigation.* 

The  proceeding  by  a  common-law  writ  of  certiorari  has  never 
been  regarded  as  an  action,^  but  has  been  looked  upon  as  a  spe- 
cial proceeding.' 

IIL  Office  of  Weit. — In  its  office  the  writ  of  certiorari  is  con- 
fined to  reviewing  the  proceedings  of  inferior  boards,  officers,  or 
tribunals  which  proceed  in  a  summary  manner  and  not  according 
to  the  course  of  the  common  law,  and  where  there  is  no  other 
remedy  provided  by  statute.*  By  such  writ  inferior  judicatories 
are  kept  within  the  bounds  of  their  jurisdiction,*  and  may  be  re- 
quired, where  their  actions  are  erroneous  or  illegal,  to  certify  the 
record  of  such  proceedings  to  the  superior  court  to  be  reviewed.* 


Distinotion    between   the   Writs. — In 

Bath  Bridge,  etc.,  Co.  v,  Magoun,  8 
Me.  293,  the  court  said:  "  In  some  re- 
spects there  is  a  difference  between  a 
writ  of  error  and  a  writ  of  certiorari, 
and  in  some  respects  there  is  a  strong 
resemblance.  The  former  lies  where 
the  proceedings  are  according  to  the 
course  of  the  common  law;  in  other 
cases  a  certiorari  is  the  proper  writ. 
A  writ  of  error  is  a  writ  of  right; 
a  writ  of  certiorari  is  not;  it  is  a 
matter  of  sound  discretion  to  grant 
or  refuse  it.  There  are  several 
other  points  of  difference.  They 
are  alike  in  this,  that  no  one  but  a 
party  to  the  record,  or  one  who  has 
a  direct  and  immediate  interest  in  it  or 
is  privy  thereto,  can  maintain  either 
of  those  writs." 

1.  Levy  V,  Lychinski,  8  Ark.  116. 
The  writ  is  issued  to  bring  up  for 

review  the  record  of  the  proceedings 
complained  of,  and  is  not  a  citation 
to  appear  and  justify  the  action  of 
the  tribunal,  as  though  a  judgment 
was  rendered  against  its  members. 
State  V.  Dowling,  50  Mo.  134. 

In  Devlin  v,  Piatt,  11  Abb.  Pr.  (N. 
Y.  C.  PI.)  400,  the  court  said:  "  The 
legitimate  office  of  the  writ  [certiorari] 
is  to  enable  the  court  to  review  and 
correct  the  decisions  and  final  de- 
terminations of  inferior  officers  and 
tribunals,  and  not  to  invest  the  court 
with  the  right  to  exercise  the  powers 
thus  conferred  by  statute  on  special 
officers  and  tribunals,'*  etc. 

2.  People  V.  Fuller,  40  How.  Pr. 
(N.  Y.  Supreme  Ct.)  36. 

8.  Haviland  v.  White,  7  How.  Pr. 
(N.  Y.  Supreme  Ct.)  154;  People  v. 
Flake,  14  How.   Pr.  (N.  Y.  Supreme 


Ct.)  527;  People  V,  Highway  Com'rs, 
27  How.  Pr.  (N.  Y.  Supreme  Ct.)  158; 
People  V,  Still  well,  19  N.  Y.  532;  Mat- 
ter of  Canal  and  Walker  Streets,  12  N. 
Y.  406;  Thompson  v.  Reed,  29  Iowa 
117;  Ainsworth  r.  House,  31  Iowa 
504;  Iowa  Rev.  Code,  §§  2606,  2607. 
But  see  contra^  by  a  divided  court. 
People  V,  Heath,  20  How.  Pr.  (N.  Y. 
Supreme  Ct.)  304.  See  also  XVII. 
Costs ^  infra. 

4.  People  V,  County  Judge,  40  Cal. 
480;  Coburn  v,  Mahaska  County,  4 
Greene  (Iowa)  242;  Edgar  v.  Greer, 
14  Iowa  2ri.  See  also  V.  10,  Where 
Other  Remedy  Exists ^  infra, 

Tennetiee. — The  writ  of  certiorari 
has  been  adopted  in  Tennessee  as  the 
almost  universal  method  by  which  cir- 
cuit courts,  as  courts  of  general  juris- 
diction,  both  civil  and  criminal,  exer- 
cise  control  over  all  inferior  jurisdic- 
tions, however  constituted  and  what- 
ever their  course  of  proceedings,  as 
well  where  they  have  attempted  to 
exercise  a  jurisdiction  not  conferred 
as  where  there  has  been  an  irregular 
or  erroneous  exercise  of  jurisdiction. 
Wilson  V,  Lowe,  7  Coldw.  (Tenn.)  156. 

6.  State  V,  Dowling.  50  Mo.  136; 
Tallmadge  v.  Potter,  12  Wis.  318; 
Combs  V.  Dunlap,  19  Wis.  591. 

The  office  of  a  common-law  writ  of 
certiorari  is  to  confine  inferior  tribu- 
nals within  their  jurisdiction,  to  pre- 
vent them  from  exercising  powers 
not  delegated  to  them,  and  not  to  cor- 
rect every  error  they  commit  in  exer- 
cising the  powers  that  aie  delegated. 
Tallmadge  v.  Potter,  12  Wis.  318. 

6.  Highway  Com*rs  v,  Carthage,  27 
111.  140;  Highway  Com'rs  v.  Harper, 
38  111.  107;  Hannibal,  etc.,  R.  Co.  v. 
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Ofllee  of  Writ. 
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Trilranal  and  Proooedingf  mmt  be  Jndloial. — In  such  case,  however,  the 
officer  or  tribunal  to  whom  the  writ  is  issued  must  be  an  inferior 
officer  or  tribunal  exercising  judicial  functions,  and  the  proceed- 
ings sought  to  be  reviewed  must  be  judicial  proceedings,*  for  it 
is  not  the  office  of  a  common-law  writ  of  certiorari  to  review  minis- 
terial acts,*  but  only  to  correct  errors  of  law,  apparent  on  ad- 
mitted or  established  facts — never  to  settle  disputed  points.' 


State  Board  of  Equalization,  64  Mo. 
308 ;  State  v,  Dowling,  50  Mo.  134; 
Stone  V,  New  York,  25  Wend.  (N.  Y.) 
168. 

The  Only  Office  which  the  common- 
law  writ  of  certiorari  performs  is  to 
certify  the  record  of  the  proceedings 
from  an  inferior  to  a  superior  tribunal. 
When  issued  and  served,  it  becomes 
the  duty  of  the  inferior  court  or  body 
tr  whom  it  is  directed  to  transmit  a 
full  and  complete  transcript  of  the 
record  of  the  proceedings,  for  which 
complaint  is  made,  properly  certified, 
to  the  court  awarding  the  writ.  It  is 
not  the  duty  of  the  jurisdiction  to 
which  it  is  directed  to  certify  or  re- 
turn facts  dehors  the  record,  but  sim- 
ply the  record  itself.  Highway  Com*rs 
V.  Carthage,  27  111.  140. 

Hot  to  Snforoe  Eighta. — The  office  of 
a  certiorari  is  to  bring  up  the  pro- 
ceedings of  the  court  below  for  ex- 
amination, that  they  may  be  affirmed 
or  quashed,  and  not  to  enforce  any 
rights  growing  out  of  those  proceed- 
ings.    Petition  of  Tucker,  27  N.  H. 

405. 

1.  Phelps  County  v.  Bishop,  46  Mo. 
70;  In  re  Saline  County,  45  Mo.  54; 
People  V,  Bush,  40  Cal.  346;  People 
V.  Board  of  Health,  12  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  91,  33  Barb.  (N.  Y.) 
344,  20  How.  Pr.  (N.  Y.)  458. 

2.  See  V.  When  the  Writ  Lies,  infra. 

ninstrations  of  Bole. — An  appoint- 
ment of  a  member  of  a  board  of  su- 
pervisors by  a  county  judge  is  a  min- 
isterial and  not  a  judicial  act,  and 
cannot  be  reviewed  by  certiorari. 
People  V,  Bush,  40  Cal.  344. 

The  auditing  of  a  judgment  against 
a  county  by  the  County  Court  is  not  a 
judicial  proceeding,  and  the  entry  of 
its  allowance  or  rejection  is  not  a 
judgment.  The  county  judges  are 
the  agents  or  the  representatives  of 
the  county,  and  it  is  their  duty  to  au- 
dit and  pay  all  just  and  lawful  claims 
against  it;  and  in  performing  that 
duty  they  act  precisely  as  would  the 
agents  of  a  private  corporation.     And 


for  that  purpose  they  do  not  consti- 
tute a  court  in  its  proper  sense,  and 
the  entry  upon  the  record  of  their 
proceedings  is  not  a  judicial  rec- 
ord; hence  the  same  cannot  be  re- 
viewed by  certiorari.  Phelps  County 
V.  Bishop,  46  Mo.  70. 

So  the  action  of  a  County  Court  in 
subscribing  to  railroad  stocks  and  is- 
suing bonds  for  the  payment  thereof 
is  a  discretionary  and  not  a  judicial 
proceeding,  and  therefore  not  the 
subject  of  review  by  writ  of  certiorari. 
In  re  Saline  County,  45  Mo.  52. 

8.  State  V,  Hudson,  32  N.  J.  L.  367; 
Baldwin  v,  Simmons,  9  N.  J.  L.  196; 
Independence  v,  Pompton,  9  N.  J.  L. 
209;  Farley  v,  Mclntire,  13  N.  J.  L. 
190;  Vanpelt  v,  Veghte,  14  N.  J.  L. 
207;  Scott  V,  Beatty,  23  N.  J.  L.  256. 

The  common-law  writ  of  certiorari 
is  the  only  mode  by  which  the  entire 
record  of  the  proceedings  of  the  in- 
ferior tribunal  can  be  brought  into  the 
Circuit  Court.  "  That  writ  brings  up 
a  full  and  complete  transcript  of  the 
record  of  the  proceedings  of  which 
complaint  is  made,  and  when  brought 
up  the  superior  court  tries  the  case 
on  the  record  alone,  and  it  is  not  per- 
mitted to  try  it  upon  the  allegations 
in  the  petition,  or  on  facts  not  ap- 
pearing in  the  record.  The  trial  is 
had  by  an  inspection  of  the  record, 
and  not  on  any  issue  of  fact,  but  of 
law  rather,  as  on  a  writ  of  error." 
Highway  Com'rs  v.  Harper,  38  111. 
T07;  Highway  Com'rs  v,  Carthage, 
27  III.  140. 

CredibiUty  of  Witnefsee.  —  The  Su- 
preme Court  upon  certiorari  has  no 
jurisdiction  or  control  over  the  lower 
court  in  matters  of  fact  or  the  credi- 
bility of  witnesses.  Independence  v. 
Pompton,  9  N.  J.  L.  209. 

Weight  of  Eyidenoe. — The  court  upon 
certiorari  can  review  only  errors  of 
law;  it  can  neither  retry  the  case  upon 
the  merits  nor  decide  upon  the  weight 
of  evidence.  Scott  v,  Beatty,  23  N. 
J.  L.  256;  Vanpelt  v.  Veghte,  14  N.  J. 
L.  207, 
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/oriidiotioii.  CERTIORARI,  At  Common  Iaw. 

Matters  dehort  Record. — The  office  of  the  common-law  writ  of  cer- 
tiorari is  confined  to  bringing  up  the  record  alone,  and  any  matters 
dehors  the  record  which  are  returned  therewith  should  be  dis- 
regarded.* 

For  Diminution  of  Beoord  on  AppeaL — It  is  also  one  of  the  offices  of  the 
writ  of  certiorari  to  compel  a  complete  return  of  the  record  on 
appeal  upon  the  suggestion  of  diminution  therein.* 

IV.  JUBISDICTIOH  TO  IssUE  WWT — 1.  At  Common  Law. — In  Eng- 
land the  Court  of  King's  Bench  had  a  general  superintendency 
over  inferior  tribunals,  and  might  not  only  award  a  certiorari  to 
inferior  courts,  but  also  to  persons  invested  with  power  to  decide 
upon  the  rights  of  persons,  even  though  it  was  declared  that  their 
action  should  be  final.'     Its  jurisdiction  to  issue  the  writ  was 

Verdict  against  Evidenoe. — Where  a  vise  the  decision  of  a  personal  fact 

case  is  brought  up  on  a  mere  ques-  upon  the  evidence  introduced  at  the 

tion  of  fact,  upon  which  a  jury  have  hearing  in  the  inferior  court,  or  to 

passed,  the  Supreme  Court  wiU  not  examine  the  sufficiency  of  the  evidence 

interfere;  it  wiU  not  inquire  upon  cer-  to  support  the  finding,  unless  objec- 

tiorari  whether  a  verdict  is  against  tion  was  taken  to  the  evidence  for  in- 

evidence.     Baldwin  v.  Simmons,  9  N.  competency   so   as   to    raise   a   legal 

J.  L.  196;  Nightingale,  Petitioner,  11  question.     Farmington   River   Water 

Pick.  (Mass.)  168,  quoted  in  Farming-  Power  Co.  v.  Berkshire  County,  112 

ton  River  Water  Power  Co.  v.  Berk-  Mass.  212. 

shire  County,  112  Mass.  212.  2.  See  article  Appeals,  Vol.  II.,  p- 

1.  Stone   V.    New   York,  25  Wend.  305. 

(N.   Y.)  169;   Birdsall  v.   Phillips,   17  8.  Road,  etc.,  Com'rs  v.  Thompson, 

Wend.  (N.  Y.)  463.     S^c  XV.  Hearing  15  Ala.  138.     See  also  Commissioners' 

and  Determination^  infra,  Ct.  v,  Thompson,  18  Ala.  694;  Peters 

If  the  analogy  between  a  certiorari  v.  Peters,  8  Cush.  (Mass.)  537;  Car- 

and  a  writ  of  error  is  preserved,  the  diffe  Bridge  Case,  i  Salk.  146,  1  Ld. 

former  cannot  bring  up  for  review  the  Raym.  580. 

evidence,  and  the  decisions  and  rul-  In  England  it  is  a  settled  rule  that 

ings  of  the  inferior  tribunal  thereon,  whenever    any    new    jurisdiction    is 

but  only  the  record  of  the  proceedings  erected,  be  it  by  private  or  public  act 

and  orders  which  are  in  the  nature  of  of  parliament,  it  is  subject  to  the  in- 

a  record.     In  the  return  of  a  certiorari  spection  of  the  King's  Bench  by  writ 

the  record   itself  or  the  tenor  of  it  is  of    error,    certiorari,  or    mandamus, 

to    be    certified.      Bacon's   Abr.,   tit.  Cardiflfe  Bridge  Case,  i  Salk.  146,  Ld. 

Certiorari;    Stone    v.    New  York,  25  Raym.  580,  quoted \n  Niblo  z/.  Post,  25 

Wend.  (N.  Y.)  167;  Hannibal,  etc.,  R.  Wend.  (N.  Y.)  280. 

Co.  V.  State  Board  of  Equalization,  64  In    Cross    v.    Smith,    i    Salk.    148, 

Mo.  308.  after   deciding  that  a   certiorari  lies 

Where  there  it  TechnicaUy  no  Beoord,  to  a  particular  person  having  cogni- 

the  written  proceedings  and  orders,  zance  to  hold  pleas,  or  to  a  county 

or  the  history  of  the  proceedings  and  palatine,    the    court    proceeds    thus: 

the  written  orders  which  are  in  the  "  Besides,  as  the  statute  of  27  Henry 

nature  of  records  are  to  be  certified.  VIII.   says,  there  is  as  much  differ- 

And  whatsoever  is  put  in  the  return  ence  between  the  king's  ministry  of 

to  the  certiorari,  by  way  of  explana-  justice  in   his  superior  court  and  his 

tion   or    otherwise,   besides    what   is  inferior  courts  as  between  being  gov- 

ordered  to  be  returned,  is  not  to  be  erned  by  the  king  in  person  and  by  his 

regarded.     Bacon's  Abr.,  tit.    Certio-  deputy;  therefore  it  is  that  this  court 

rari;    Stone  v.  New  York,  25    Wend,  hath  a  superintendency,  and  to  prevent 

(N.  Y.)  167.                 ^  oppression   may  award  a  certiorari   to 

Competency  of  Evidence — Legal  Qnei-  any  inferior  court;  and  the  subject's 

tion. — A  writ  of  certiorari  lies  only  to  right  to  writs  of  certiorari  appears  by 

correct  errors  in  law,  and  not  to  re-  the  43  Eliz.  c.  5,  and  21  Jac.  1.  c,  23, 
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both  criminal  and  civil :  thus  it  might  bring  up  the  record  of  con- 
viction in  criminal  matters  before  inferior  courts  or  tribunals,*  or, 
where  a  party  had  been  sued  in  an  inferior  court,  it  might  by 
such  writ  transfer  his  cause  into  one  of  the  king's  courts  for  trial.* 
2.  United  States  Supreme  Court. — The  authority  of  the  Supreme 
Court  of  the  United  States  to  issue  writs  of  certiorari  is  derived 
from  the  federal  constitution  and  the  legislation  of  congress.' 

which  restrains  the  abuse  of  them."  for  certiorari:  "  There  is  no  analogy 

Quoted  in  Niblo  v.  Post,  25  Wend.  (N.  between  the  power  given  by  the  con- 

Y.)  280.  stitution  and  law  of  the  United  States 

In  Ackerman  v,  Taylor,  g  N.  J.  L.  to  the  Supreme  Court,  and  the  other 

69,  the  court,  in  delivering  its  opinion,  inferior  courts  of  the  United  States, 

said:  "  In  the  language  of  the  court  and  to  the  judges  of  them,  to  issue 

of     King's    Bench,    in    the    case   of  such  processes,  and  the  prerogative 

Rex  V.  Glamorganshire,  i  Ld.  Raym.  power  by  which  it  is  done  in  Eng- 

580,  '  this  court  will  examine  the  pro-  land;  the  purposes  for  which  the  writ 

ceedings  of  all  jurisdictions  erected  is  issued  are  alike,  but  there  is  no 

by   act  of    parliament;   and  if  they,  similitude  in  the  origin  of  the  power 

under  pretense  of  such  act,  proceed  to  do   it.     In  England  the   Court  of 

to  encroach  jurisdiction  to  themselves  King's   Bench  has  a  superintendence 

greater  than   the   act   warrants,  this  over  all  courts  of  an  inferior  criminal 

court  will  send  a  certiorari  to  them  to  jurisdiction,  and   may  by  the   pleni- 

have  their  proceedings  returned  here;  tude  of  its  power  award  a  certiorari 

to  the  end  that  this  court  may  see  that  to  have  any  indictment  removed  and 

they   keep    themselves   within    their  brought   before   it,   and  where   such 

jurisdiction,  and    if   they  exceed    it,  certiorari  is  allowable  it  is  awarded 

then  to  restrain  them.'  "  at  the  instance  of  the  king,  because 

1.  Auditor  v,  Davies,  2  Ark.   500;  every  indictment  is  at  the  suit  of  the 

Com.  V.  Balph,  iii  Pa.  St.  376;  Shar-  king  and  he  has  a  prerogative  of  suing 

wood's  Blackstone,  book  iv.  265.  in  whatever  court  he  pleases.      The 

On   the  crown   side,  the   Court  of  courts   of  the   United   States    derive 

King's  Bench  takes  cognizance  of  all  authority  to  issue  such  a  writ  from  the 

criminal  causes,  and   into  this  court  constitution   and    the    legislation    of 

may  be  removed  by  certiorari  indict-  congress."     And  in  this  case  it  was 

ments  from  all  inferior  courts.     Shar-  decided  that  the  Supreme  Court  had 

wood's     Blackstone,    book     iv«    265;  no  power  to  review  by  certiorari  the 

Com.  V,  Balph,  iii  Pa.  St.  376.  proceedings  of  a  military  commission 

It  possesses  the  inherent  power  of  ordered   by  a  general  officer  of  the 

removing  by  certiorari  the  record  and  United  States  army, 

proceedings  of  any  criminal  case  from  Proceedings  in  State  Conrte. — The  writ 

the  inferior  court  at  any  stage  of  the  of  certiorari,  it  would  seem,  will  not 

proceedings.     Com.  v.  Balph,  iii  Pa.  lie   from  a  federal  court  to  remove 

St.  377.  proceedings  in  a  state  court  at  the  in- 

8.  Auditor  v,   Davies,  2  Ark.   500.  stance  of  a  foreigner  not  a  party  to 

See   also   Drainage   Dist.    Com'rs   v,  the   original  suit.     The  state   court, 

Griffin,  134  111.  339.  as  compared  with  the  federal  court. 

Used  as  Writ  of  Error. — In  England  is  not  an  inferior  jurisdiction^  and  an 

the  writ  of  certiorari  is  extensively  act  of  congress  allowing  the  writ  to 

used  as  a  writ  of  error  in  civil  cases,  inferior  jurisdictions  would  not  apply 

and  when  that  is  the  case  it  is  gen-  in  such  a  case;  nor  does  the  judicial 

erally  issued  from  the  Court  of  King's  act   of    congress    providing    that    a 

Bench.    Auditor  v,  Davies,  2  Ark.  500.  party   who  is  not   a  citizen   of    the 

8.  United  States  Stat,  at  Large,  1889-  state  where  the  suit  is  instituted  may 

91,  p.  828,  c.  517,  §  6;  Ex  p,  Vallan-  apply  by  petition  to  the  state  court  to 

digham,  i  Wall.  (U.  S.)  249.  have    the    cause    removed    into    the 

In  Ex  p.  Vallandigham,  i  Wall.  (U.  United  States  courts,  apply  to  a  case 

S.)  249,  upon  a  petition  to  review  the  where  the   petitioning   party    is   not 

proceeding  of  a  military  commission,  one  of  the  original  parties  to  the  suit. 

the  court  said  concerning  the  motion  Thus  it  may  be  stated  as  a  general 

13 


Jnriidietion. 


CER  TIORARI. 


Stote  Go  vti. 


In  Criminal  Caiet  the  proceedings  and  judgment  of  the  Circuit 
Court  cannot  be  revised  or  controlled  in  the  Supreme  Court  in  any 
form  of  proceedings.  The  only  case  where  the  Supreme  Court  is 
authorized  even  to  express  an  opinion  is  where  the  judges  of  the 
Circuit  Court  are  opposed  in  opinion  upon  a  question  arising  at 
the  trial  and  certify  it  to  the  Supreme  Court  for  decision.*  See 
article  Certified  Cases,  Vol.  III.,  p.  918. 

8.  State  Courts— ^7.  Generally.— In  the  absence  of  statutory 
provisions,  the  general  power  of  supervision  over  inferior  tribu- 
nals which  pertained  to  the  Court  of  King's  Bench  in  Eng- 
land TXid^y  be  found  exercised  by  our  higher  state  courts.* 


principle  that  a  cause  pending  in  the 
state  court  cannot  be  removed  to  a 
federal  court  by  certiorari  at  the  in- 
stance of  one  not  an  original  party  to 
such  suit.  Washington  v.  Huger,  i 
Desaus.  (S.  Car.)  360. 

BediionB  of  Circuit  Court  of  Appeals. — 
The  discretion  vested  in  the  Supreme 
Court  to  review  the  decisions  of  the 
Circuit  Court  of  Appeals  will  only  be 
exercised,  however,  in  grave  matters 
and  matters  of  general  importance. 
Act  of  Cong.  March  3,  1891;  Lau  Ow 
Bew,  Petitioner,  141  U.  S.  583;  In  re 
Woods,  143  U.  S.  202. 

1.  Exp,  Gordon,  t  Black  (U.  S.)  503. 

Upon  a  motion  for  a  writ  of  prohi- 
bition and  also  for  a  writ  of  certiorari 
to  the  Supreme  Court  of  the  United 
States,  Chief  Justice  Taney  said: 
**  This  motion  cannot  be  sustained. 
It  appears  by  the  statement  in  the 
petition  that  the  party  has  been  tried 
and  found  guilty  of  the  crime  of 
piracy,  and  sentenced  to  be  executed 
by  a  court  of  the  United  States,  pos- 
sessing competent  jurisdiction,  and 
from  whose  judgment  no  appeal  is  al- 
lowed by  law  to  this  tribunal;  for 
in  criminal  cases  the  proceedings  and 
judgment  of  the  Circuit  Court  cannot 
be  revised  or  controlled  here,  in  any 
form  of  proceeding,  either  by  writ  of 
error  or  prohibition,  and  consequent- 
ly we  have  no  authority  to  examine 
them  by  a  certiorari.  And  the  only 
case  in  which  this  court  is  authorized 
even  to  express  an  opinion  on  the 
proceedings  in  a  circuit  court  in  a 
criminal  case. is  where  the  judges  of 
the  Circuit  Court  are  opposed  in  opin- 
ion upon  a  question  arising  at  the 
trial,  and  certify  it  to  this  court  for 
Its  decision."  Exp,  Gordon,  i  Black 
(U.  S.)  504. 

2.  California. — The  general  power 
of  supervision  over  inferior  tribunals 


which  pertains  to  the  Court  of  King's 
Bench  in  England  pertains  to  the  Dis- 
trict Court  in  California.  Miliken  v. 
Huber,  21  Cal.  169. 

The  county  courts  of  California 
have  not  the  general  power  of  super- 
vision over  inferior  tribunals  which 
pertains  to  the  Court  of  King's 
Bench  in  England;  that  power  per- 
tains to  the  Supreme  Court  and  the 
District  Court  alone.  It  has  been 
doubted  whether  county  courts  have 
power  under  the  constitution  to  grant 
writs  of  certiorari  unless  it  be  in  aid 
of  their  appellate  jurisdiction.  The 
question  was  not  decided,  but  it  was 
held  to  be  clear,  that  if  they  have  the 
power  they  can  exercise  it  only  in 
cases  "  where  there  is  no  appeal,  nor, 
in  the  judgment  of  the  court,  any 
plain,  speedy,  and  adequate  remedy." 
Faut  V,  Mason,  47  Cal.  8,  quoting  Peo- 
ple V,  Kern  County,  45  Cal.  679,  which 
was  a  decision  as  to  the  power  of  such 
court  to  issue  a  mandamus. 

But  see  Stuttmeister  v,  Superior 
Ct.,  71  Cal.  323,  where  it  was  held 
that  under  the  provisions  of  Code 
Civ.  Pro,,  §  1068,  a  writ  of  review 
(certiorari)  may  be  granted  by  any 
court,  except  a  police  or  justice's 
court,  where  an  inferior  tribunal, 
board,  or  officer  exercising  judicial 
functions  has  exceeded  the  jurisdic- 
tion, etc.,  and  there  is  no  appeal,  or  in 
the  judgment  of  the  court  any  plain, 
speedy,  and  adequate  remedy.  See 
also  Spring  Valley  Water  Works  v. 
Bryant,  52  Cal.  135;  People  «>.  Hester, 
6  Cal.  679. 

Massaohasetts.  —  In  Att'y-Gen'l  zr. 
Boston,  123  Mass.  471,  the  court 
said:  The  Supreme  Court,  *' as  the 
highest  court  of  law  of  the  common- 
wealth, has  as  extensive  powers  and 
duties  "  in  respect  to  the  issuance  of 
writs  "as  the  Court  of  King's  Bench 
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b.  Supreme  Courts. — The  court  of  last  resort  of  a  state,  exer- 
cising as  it  does  a  general  superintendence  of  all  inferior  courts, 
for  the  prevention  and  correction  of  errors  and  abuses  for  which  the 
law  does  not  expressly  provide  a  remedy,  may  in  aid  of  such  ju- 
risdiction issue  all  necessary  and  appropriate  writs.  The  author- 
ity to  issue  writs  of  certiorari  for  such  purpose  is  amply  provided 
for  by  constitutional  and  legislative  enactment.* 


in  Enj^land.  The  statutes  which  de- 
fine its  jurisdiction  expressly  declare 
that  '  the  Court  shall  have  general  su- 
perintendence of  all  courts  of  inferior 
jurisdiction  to  correct  and  prevent 
errors  and  abuses,  *  *  *  and  may 
issue  writs  of  error,  certiorari,"  etc., 
**  and  all  other  writs  and  processes  to 
courtsof  inferior  jurisdiction,  corpora- 
tions, and  individuals,  necessary  to 
the  furtherance  of  justice  and  the 
regular  execution  of  the  laws.*  " 

Hew  Jersey. — The  Supreme  Court  of 
New  Jersey,  like  the  King's  Bench 
in  England,  has  jurisdiction  and  may 
award  a  certiorari  not  only  to  inferior 
courts,  but  to  persons  invested  by  the 
legislature  with  power  to  decide  on 
the  property  or  rights  of  the  citizen, 
even  in  cases  where  they  are  author- 
ized by  statute  to  hear  and  determine. 
Whitehead  v.  Gray,  12  N.  J.  L.  41; 
Ackerman  v,  Taylor,  9  N.  J.  L.  69; 
Ludlow  V,  Ludlow,  4  N.  J.  L.  444. 

New  Mexico. — Under  an  act  confer- 
ring upon  the  Supreme  Court  and  the 
District  Court  of  New  Mexico  chan- 
cery as  well  as  common-law  jurisdic- 
tion, it  has  been  held  that  such  juris- 
diction necessarily  includes  all  power 
requisite  to  give  full  effect  to  it,  and 
they  have  authority  to  issue  writs  of 
certiorari  even  though  the  statutes  be 
silent  on  the  subject.  Territory  v. 
Valdez,  i  N.  Mex.  536. 

Hew  York. — The  old  Supreme  Court 
in  New  York  had  a  general  superin- 
tending control,  like  the  Court  of 
King's  Bench  in  England.  Bradhurst 
V-  First  Great  S.  W.  Turnpike  Road 
Co.,  16  Johns.  (N.  Y.)  13;  Lawton  r. 
Highway  Com'rs,  2  Cai.  (N.  Y.) 
182. 

North  Carolina. — The  Supreme  Court 
of  North  Carolina  has  the  same  su- 
perintending control  as  exists  in  the 
Court  of  King's  Bench  in  England. 
State  V,  Swepson,  83  N.  Car.  587. 

And  such  jurisdiction  has  also  been 
extended  to  th-*  Superior  Court,  as 
being  the  highest  court  of  original 
jurisdiction.  Brooks  v.  Morgan,  5 
Ired.  (N.  Car.)  485. 


Pexmsylvania. — The  Supreme  Court 
of  Pennsylvania  has  the  same  power 
by  certiorari  in  criminal  cases  as  the 
Court  of  King's  Bench  in  England. 
Com,  V,  Balph,  iii  Pa.  St.  365;  Com. 
V,  Nathans,  5  Pa.  St.  125;  Wallington 
V.  Kneass,  15  Pa.  St.  313. 

By  the  Act- of  Assembly  of  May  22, 
1722,  §§  II,  13,  I  Sm.  L.  139,  140,  the 
Supreme  Court  of  Pennsylvania  is  in- 
vested with  general  jurisdiction  to  re- 
vise the  proceedings  of  all  inferior 
tribunals,  '*  to  examine  and  correct  all 
manner  6f  errors  of  justices  and  mag- 
istrates in  their  judgments,  processes, 
and  proceedings,"  as  fully  and  amply, 
to  all  intents  and  purposes  whatso- 
ever, as  the  King's  Bench,  Common 
Pleas,  and  Exchequer,  or  any  of  them, 
can  do.  Under  this  act,  and  also  the 
Act  of  June  16,  1836,  Pamph.  L.  785, 
it  has  been  held  that  under  these  ex- 
tensive powers  such  court  is  author- 
ized to  issue  writs  of  certiorari  to  re- 
view the  proceedings  of  the  Court 
of  Quarter  Sessions.  Northampton 
County  Com'rs'  Appeal,  57  Pa.  St.  453. 

Tenneseee. — In  Tennessee  the  Circuit 
Court  has  jurisdiction  to  issue  a  writ 
of  certiorari  to  all  courts  of  inferior 
jurisdiction  not  proceeding  according 
to  the  course  of  the  common  law,  and 
may  bring  up  all  such  criminal  mat- 
ters as  could  be  brought  by  such 
writ  into  the  Court  of  King's  Bench, 
except  such  cases  as  are  prohibited 
by  statute.  Bob  v.  State,  2  Yerg. 
(Tenn.)  173. 

1.  Alabama. — The  Supreme  Court 
has  jurisdiction  to  issue  such  remedial 
and  original  writs  as  are  necessary  to 
give  it  a  general  superintendence 
and  control  of  inferior  jurisdictions. 
Code  Ala.,  §  675.  And  in  the  exercise 
of  such  jurisdiction  it  may  issue  writs 
of  certiorari.  Road,  etc.,  Com'rs  v, 
Thompson,  15  Ala.  138;  Commission- 
ers' Ct.  V.  Thompson,  18  Ala.  694;  Ex 
p,  Buckley,  53  Ala.  49.  See  also  art. 
6,  §  2.  Alabama  Constitution;  Ex  p. 
Henderson,  43  Ala.  397. 

The  justices  of  the  Supreme  Court 
have  each  of  them  authority  to  issue 
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c.  Higher  Courts  of  Original  Jurisdiction.— On  account 

writs  of  certiorari,  etc.,  subject  to  the  that  authority  is  given  to  each  of  the 

limitations  prescribed  by  the  code,  as  justices  to  issue  the  writ  the  same  as 

judges  of  the  Circuit  Court  are  au-  that  given  to  the  Supreme  Court.  Ter- 

thorized   to  grant   the   same.      Code  ritory   v.  Forrest,    i   Ariz.  51;  Ariz. 

Ala.,  §  676.  Rev.  Stat.,  g§  134,  594. 

ArkansAfl. — Express  jurisdiction  to  California. — Section  1068,  Code  Civ. 
issue  the  writ  is  conferred  upon  the  Pro.  Cal.,  provides:  *'  A  writ  of  re- 
Supreme  Court  by  the  constitution  view  may  be  granted  by  any  court, 
and  by  statute.  Ark.  Const.,  art.  except  a  police  or  justice's  court, 
6,  §  2  (1836);  Ark.  Stat.,  §  1263  when  an  inferior  tribunal,  board,  or 
(Mansf.  Dig.);  Ex  p.  Good,  19  Ark.  officer,  exercising  judicial  functions, 
414;  Ex  p.  Harbour,  39  Ark.  126;  Ex  has  exceeded  the  jurisdiction,"  etc. 
^.  Marr,  12  Ark.  87;  Baxter  r.  Brooks,  Spring  Valley  Water  Works  v.  Bry- 
29  Ark.  180;  Sanders  v.  Plunkett,  40  ant,  52  Cal.  135;  People  v,  Hester,  6 
Ark.  507.  See  also  Hudson  v.  Jeffer-  Cal,  679;  Stuttmeister  v.  Superior  Ct., 
son   County   Ct.,   28  Ark.   359,   citing  71  Cal.  323, 

Price  V.  Page,  25  Ark.  527.     And  the         Under  the  Old  Constitution. — It  was 

same  power  to  issue  the  writ  belongs  held  in  some  of  the  early  cases,  when 

severally   to   the  judges   of  the   Su~  the  old  constitution  was  in  effect,  that 

preme    Court.       Ark.    Stat.,    §    1263  the  Supreme  Court  had  only  appellate 

(Mansf.  Dig.).  jurisdiction,  and  was  only  authorized 

In  the  exercise  of  its  constitutional  to  issue  the  writ  of  certiorari  in  aid 

power  of  superintending  control  over  of    such    jurisdiction.       Miliken    v, 

inferior  tribunals,  the  Supreme  Court  Huber,  21   Cal.  169.     See  also  Ex  p. 

of  Arkansas  mav  issue  a  certiorari  to  People,  i  Cal.  85;  People  v.  Stewart, 

review  the  decision  of  a  circuit  judge  7  Cal.  141. 

refusing    bail.    Ex    p.    Harbour,   39        In  White  v.  Lighthall,  i   Cal.  347, 

Ark.  126;  Ex p.  Good,  19  Ark.  4i4;-or  the  court  said:    *'  The  Supreme  Court 

may  quash  a  judgment  of  such  court  is  strictl}'  an  appellate  court,  having 

where   it  usurps  jurisdiction,  Baxter  no  original  jurisdiction.    Its  appellate 

V.  Brooks,  29  Ark.  180.  jurisdiction    extends    only   to    those 

"  Under  the  Constitution  of  1836  it  cases  in  which  the  legislature  author- 
has  been  repeatedly  held  that  there  izes  it  to  entertain  appeals.  The  leg- 
was  an  appellate  jurisdiction  and  a  islature  has  conferred  upon  us  no 
power  of  superintending  control  over  power  to  review  judgments  of  the 
inferior  courts,  and  in  aid  of  this  juris-  County  Court,  on  appeal  or  any  other 
diction  any  one  of  the  writs  named  way.  It  is  true  that  we  may  issue  writs 
in  the  constitution  might  be  invoked,  of  certiorari,  but  only  to  courts  from 
and  although  there  has  been  some  whose  judgment  an  appeal  may  be 
difference  of  opinion  as  to  the  con-  taken.  The  County  Court  is  not  one 
struction    of    these   two   sections   in  of  these." 

the     two    constitutions,    to    wit,     in        The  provisions  of  the  Civil  Practice 

those  of  1836  and  1868,  as  to  whether  Act  to  the  effect  that  the  writ  of  cer- 

there  was  in  the  Supreme  Court  any  tiorari  may  be  granted  by  any  court, 

power  to  issue  any  of  the  named  writs  etc.,    were    construed    to   mean    any 

in  the  exercise  of  an  original  jurisdic-  court  of    original    jurisdiction,    and 

tion,    there    has   been   no   difference  the  legislature  had  no  power  to  con- 

upon  the   question  of  supervising  or  fer  such   jurisdiction    upon    the    Su- 

superintending  control."      Baxter  v.  preme  Court.     Miliken  v.  Huber,  21 

Brooks,  29  Ark.  180.     See  Hudson  v,  Cal.  169. 

Jefferson  County  Ct.,  28  Ark.  359,  cit-         Under  the  Amended  Constitution, — 

/w^  Price  V.  Page,  25  Ark,  527.  "The    Constitution    of    California    as 

Arizona. — Under  Comp.  Laws  Ariz.,  amended  provides  that  the  Supreme 

P- 375t  §   5i  the  Supreme  Court  and  Court  shall  have  power  to  issue  writs 

each   of    the    justices    thereof    shall  of  mandamus,  certiorari,  prohibition » 

have  power  to  issue  all  writs  neces-  and  habeas  corpus,  and  also  all  writs 

sary  or  proper  to  the  complete  exer-  necessary  or  proper  to  the  complete 

cise  of  the  powers  conferred  by  law  exercise  of    its   appellate  jurisdiction 

and  by  this  and  other  statutes,  and  (art.   6,    §  4),      This  section    of    the 

under  this  statute  it  has  been  held  constitution  as  it  stood  before  it  was 
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of  the  inconvenience  and  delay  occasioned  by  repeated  applica- 


amended,  after  enamerating  the  ap- 
pellate powers  of  the  Supreme  Court, 
provided  that  it  should  have  power 
to  issue  all  writs  and  processes  nec- 
essary to  the  exercise  of  its  appellate 
jurisdiction.  The  change  effected  by 
the  amendment  seems  to  have  been 
designed  to  enlarge  the  powers  of 
the  court  by  conferring  upon  it  origi- 
nal jurisdiction  in  the  particular 
specihed  in  the  fourth  section  of  the 
sixth  article.  And  it  has  been  held 
that  the  language  of  this  section  was 
too  clear  and  explicit  to  leave  it  open 
to  any  other  construction,  however 
much  the  court  might  be  disposed  to 
decline  this  new  jurisdiction,  in  view 
of  the  inconveniences  and  embarrass- 
ments that  might  attend  its  exercise. 
Miller  v.  Sacramento  County,  25 
Cal.  96;  Tyler  v,  Houghton,  25  Cal. 
27;  Perry  v.  Ames,  26  Cal.  383; 
Smith  V.  Oakland,  40  Cal.  481. 

Must  be  Issued  by  the  Court. — Under 
the  California  Constitution  as  it  stood 
previous  to  the  amendment  of  1862, 
the  powers  of  the  Supreme  Court  (ex- 
cept in  proceedings  concerning  the 
writ  of  habeas  corpus)  were  wholl; 
of  an  appellate  character  (art.  6, 
4).  Not  only  the  court,  but  each  oi 
the  justices  as  contradistinguished 
from  the  court  itself,  had  the  consti- 
tutional authority  to  issue  the  writ  df 
certiorari  in  aid  of  its  appellate  juris- 
diction. Under  the  amended  consti- 
tution (1862)  power  has  been  conferred 
on  the  court  to  issue  the  writ  as  a 
court  of  original  jurisdiction,  but  such 
writ  must  be  issued  under  the  author- 
ity of  the  court  itself  sitting  as  a 
court,  and  not  by  its  justices  as  such, 
or  any  of  them.  Smith  v,  Oakland. 
40  Cal.  482. 

No  Process  Provided, — In  some  of 
the  earlier  California  cases  it  was 
held  that  the  Supreme  Court  could 
not  issue  a  writ  of  certiorari  to  re- 
view a  judgment  rendered  in  the 
lower  court,  where  no  process  had 
been  provided  by  statute.  Warner 
V.  HaU,  I  Cal.  90;  Warner  v,  Kelly,  i 
Cal.  92;  Whiter.  Lighthall,  I  Cal.  347- 

•*  But,"  as  said  by  Mr.  Hayne,  "  at 
that  time  the  power  of  the  court  to 
frame  process  proper  for  the  exercise 
of  its  jurisdiction,  in  cases  where  no 
process  had  been  provided  by  the 
legislature,  does  not  seem  to  have 
been  understood  "  (Kew  Trial  and  Ap- 
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peal,  g  181);  and  the  same  writer  adds: 
*'  The  cases  may,  however,  be  re- 
garded as  authority  for  the  proposi- 
tion that  the  constitutional  jurisdic- 
tion of  the  court  cannot  be  exercised 
in  the  absence  of  process  provided  by 
some  competent  authority."  People 
z/.  Jordan,  65  Cdl.  648. 

Col6rftd0.— In  Colorado  the  writ  of 
certiorari  may  be  granted  oh  applica- 
tion by  any  court  of  record  or  upon 
the  order  of  any  judge  thereof,  Colo, 
Code  Pro.,  g  297;  express  power  to 
issue  said  writ  being  vested  in  the 
Supreme  Court,  Colo.  Stat.  (1891),  § 

375. 

ConneOtleat. — In  Connecticut  the  pro- 
ceeding by  certiorari  has  fallen  en- 
tirely into  disuse  as  stated  above. 
Williams  v.  Hertford,  etc.,  R.  Co.,  13 
Conn.  no.  B\it  see  Wads  worth  t'. 
Champion,  i  Root  (Conn.)  393. 

Dakota  Territory.— By  statute  the  Su- 
preme Court  had  jurisdiction  to  grant 
the  writ.     Rev.  Code,  §685. 

Florida.— Under  art.  5,  §  2,  of  the 
Florida  Constitution  it  has  been 
held  that  the  Supreme  Court  has 
power  to  issue  the  writ  of  certiorari 
to  any  of  the  inferior  jurisdictions 
whenever  an  appropriate  case  pre- 
sents itself  or  it  shall  become  neces- 
sary for  the  attainment  of  justice. 
Halliday  v.  Jacksonville,  etc.,  Plank 
Road  Co.,  6  Fla.  304. 

Idaho. — A  Writ  of  review  may  be 
granted  by  any  court  except  a  pro- 
bate or  justice's  court,  where  an  in- 
ferior tribunal,  board,  or  officer  ex* 
ercising  judicial  functions  has  ex- 
ceeded the  jurisdiction  of  such 
tribunal,  board,  or  officer,  and  there 
is  no  appeal,  nor  in  the  judgment  of 
the  court  any  plain,  speedy,  or  ade- 
quate remedy.  Rev.  Stat.  Idaho,  § 
4962. 

Eansas. — In  Kansas  writs  of  error 
and  certiorari  to  reverse,  vacate,  or 
modify  judgments  or  final  orders  in 
civil  cases  are  abolished;  but  Courts 
shall  have  the  same  power  to  compel 
complete  and  perfect  transcripts  of 
the  proceedings  containing  the  judg- 
ment or  final  order  sought  to  be  re- 
versed to  be  furnished,  as  they  here- 
tofore had  under  writs  of  error  and 
certiorari.    Kan.  Code  Civ.  Pro.  (1889), 

§  4665. 
Lotiisiaxia. — The  writ  of  certiorari  aS 

contained  in  the  Louisiana  Code  ot 
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tions  to  the  supreme  courts,  jurisdiction  to  grant  the  writ  of  cer- 

Practice,  arts.  855,  866,  is  very  sel-  River  R.  Co.  v.  Franklin  County,  127 

dom  used.     It  is  generally  used  as  an  Mass.  58;  Com.  v.  Cummings,  3  Cush. 

auxiliary  process  to  obtain  a  full  re-  (Mass.)  214;  Atty-Gen.  v,  Boston,  123 

turn  of  some  other  proceeding.    When  Mass.  471 

the  record  of  an  inferior  is  brought  By  Gen.  Star..,  c.  112,  §  3,  a  general 

before  a  superior  court,  and -there  is  superintendence  is  given  to  the  Su- 

a  defect  or  diminution  of  the  record,  a  preme  Court  over  all  courts  of  inferior 

mandate  in   the  nature  of  certiorari  jurisdiction,  to   correct  and   prevent 

is  awarded  to  perfect  the  transcript,  errors  and  abuses  therein,  where  no 

Hennen's  La.  Dig.  240.  other  remedy  is  expressly  provided. 

The  Supreme   Court  of  Louisiana  and  for  this  purpose  to  issue  writs  of 

derives  its  jurisdiction  from  the  con-  certiorari,  etc.     Mendon  v,  Worcester 

stitution  and  not  from  the  Code  of  County,  2  Allen  (Mass.)  465.     See  also 

Practice,  and  hence  if  the  matter  in  Gen.  Stat.,  c.   145,  §  8;    Farmington 

dispute  be  under  three  hundred  dol-  River  Water  Power  Co.  v.  Berkshire 

.ars    it  cannot   take   jurisdiction   by  County,  112  Mass.  212. 

way  of  writ  of  certiorari  any  more  Writs  of  certiorari  to  correct  errors 

than  by  direct  appeal,  and  art.  857  of  in  proceedings  that  are  not  according 

the  Code  of  Practice  does  not  apply,  to    the  course  of    the  common    law 

Taenzer  v.  Judge,  15  La.  Ann.  120;  shall  be  issued  from  and  returnable 

State  V.  Judges,  9  La.  Ann.  522.  to  the  Supreme  Judicial  Court  accord- 

Nor  will  such  court,  under  art.  90  of  ing  to  the  practice  heretofore  estab- 

the  constitution,  exercise  its   super-  lished,  and   subject   to  such  further 

visory  power  by  the  writ  of  certiorari  regulations  as   shall    be   made   from 

to  investigate  whether  or  not  an  in-  time  to  time  by  the  general  rules  of 

ferior  court  in  an  unappealable  case  the   court.      Pub.  Stat.  Mass.  (1882), 

decided    correctly,    when    the    latter  c.  186,  §  7. 

court  acted   within   the  limits  of  its  Xiohigan. — The  Michigan  Constitu- 

jurisdiction  and  in  a  proceeding  appar-  tion,   art.   6,   §  3,   gives    to  the   Su- 

ently  legal.      State  v.  Skinner,  33  La.  preme  Court  power  to  grant  the  writ 

Ann.  255.  of  certiorari  in  aid  of  its  supervisory 

Kaine. — The  Supreme  Court  has  a  control  of  the  inferior  courts.   Thomp- 

general    superintendence   of    all    in-  son  v.  School  Dist.  No.  6,  25  Mich, 

ferior  courts  for  the  prevention  and  485;    People  v.  Judge,   32  Mich.   95; 

correction  of  errors  and  abuses,  where  Swift  v.  Judges,  64  Mich.  ^80;  Specht 

the  law  does  not  specially  provide  a  v,    Detroit,  20  Mich,   im;    Detroit  v, 

remedy.     Rev.  Stat.  Me.,  c.  77,  §  3;  Wabash,  etc.,  R.   Co.,  63  Mich.  712; 

Andrews  v.   King,  77  Me.  239.     And  Farrell  v,  Taylor,  12  Mich.  113.     And 

it   may  issue  writs  of  error,   certio-  such  constitutional  power  cannot  be 

rari,   etc.,    and    all    writs   and   proc-  taken  away  by  legislative  enactment, 

esses  necessary  for    the  furtherance  Specht  v.  Detroit,  20  Mich,   171;  De- 

of    justice   or   the   execution   of   the  troit  v.  Wabash,  etc.,  R.  Co.,  63  Mich, 

laws   in   the  name  of  the  state,  etc.  712.     Jurisdiction  to  issue  the  writ  is 

Rev.  Stat.  Me.,  c.  77.  §  5.  also  provided  by  statute.    How.  Stat. 

Chapter  102,  §  13,  Rev.  Stat.,  pro-  (Mich.)  §§  6404;  65B0.  8563. 
vides  that  "  all  writs  of  certiorari  to  To  Justice's  Court. — In  Michigan 
correct  errors  in  proceedings  not  ac-  there  is  no  practice  allowing  writs  of 
cording  to  the  course  of  the  common  certiorari  from  the  Supreme  Court  to 
law  shall  be  issued  from  the  supreme  the  justices  of  the  peace.  The  Su- 
judicial  court  according  to  the  practice  preme  Court  has  power  to  correct 
heretofore  established,  subject  to  such  errors  of  inferior  courts,  and  its  juris- 
further  regulations  as  are  made  from  diction  extends  over  courts  of  jus- 
time  to  time  by  such  court."  tices  of  the  peace;    but  the  practice 

KaisaoliiiBetts. — The  Supreme  Court  has  been  for  errors  in  justices*  courts 
has  a  general  superintendence  of  all  to  be  corrected  by  appeal,  either  gen- 
courts  of  inferior  jurisdiction,  and  may  eral  or  special,  to  the  Circuit  Court,  or 
issue  writs  of  error,  certiorari,  etc.  by  writ  of  certiorari  issuing  from  that 
Pub.  Stat.  Mass.  (1882),  c.  150,  §  3.  court.  White  v.  Boyce,  88  Mich.  349. 
See  also  Rev.  Stat.,  c.  81,  §§  4,  5;  In  Withington  v,  Southworth,  26 
Gen.   Stat.,  c.  1x2,  g  3;  Connecticut  Mich.  381    a  writ  of  certiorari  from 
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tiorari  has  in  many  instances  been  conferred  by  express  statutory 


the  Supreme  Court  was  allowed  in  a 
proceeding  of  attachment  before  a 
justice  of  the  peace.  But  in  this  case 
the  writ  was  permitted  to  stand  in  the 
Supreme  Court  for  the  reason  that  the 
statutory  remedy  had  been  lost  before 
such  court  was  applied  to,  and  there 
was  nothing  in  the  case  to  show  that 
the  defendant  had  notice  of  the  pro- 
ceedings in  the  justice's  court  in  time 
to  avail  himself  of  his  right  to  appeal 
to  the  Circuit  Court. 

To  County  Court, — The  Supreme 
Court  cannot  issue  a  certiorari  to  a 
county  court  when  the  Circuit  Court 
has  jurisdiction  to  issue  such  writ; 
but  when  the  case  is  of  such  a  nature 
that  a  review  cannot  be  had  in  the 
Circuit  Court,  the  writ  will  lie  from 
the  Supreme  Court.  Thus,  in  bas- 
tardy proceedings,  under  Rev.  Stat. 
42,  a  review  by  the  Circuit  Court 
(under  Rev.  Stat.  92,  giving  such 
court  jurisdiction)  cannot  be  had, 
and  the  proceedings  may  be  reviewed 
by  the  Supreme  Court.  Perkins  v. 
Superintendents  of  Poor,  i  Mich.  504. 

Proceedings  in  Laying  out  Drain, -^ 
The  writ  of  certiorari  does  not  lie 
from  the  Supreme  Court  to  review 
proceedings  in  laying  out  a  drain. 
Persons  aggrieved  by  such  proceed- 
ings should  obtain  a  writ  of  certiorari 
to  the  Circuit  Court,  whence  they  may 
obtain  an  appellate  review  by  the 
Supreme  Court.  Tucker  v.  Drain 
Com*rs,  50  Mich.  5;  Dietz  v,  Frazier, 
50  Mich.  227. 

Criminal  Cases  in  Wayne  County, — 
Any  justice  of  the  Supreme  Court,  the 
judge  of  the  Circuit  Court  of  Wayne 
County,  any  circuit  judge  of  the  state, 
and  the  recorder  of  the  city  of  De- 
troit may  grant  writs  of  habeas 
corpus  and  certiorari  in  criminal 
cases  in  the  county  of  Wayne.  How. 
Stat.  Mich.  (1882),  §  9871. 

Kinnatota. — Stat.  Minn.,  c.  63,  g 
4823;  Gen.  Stat.  1866,  c.  63,  §  i;  as 
amended  1876,  c.  58,  §  i;  Id.  1878, 
c.  63,  §  I.  See  also  Minnesota  Cent. 
R.  Co,  V,  McNamara,  13  Minn.  508. 

MiflMrari.  —  Art.  5,  §  3,  Missouri 
Const.;  Rector  v.  Price,  i  Mo.  199. 

However,  the  Supreme  Court  will 
not  entertain  applications  for  such 
remedy  where  application  can  be 
made  to  the  Circuit  Court  in  the  first 
instance,  unless  the  case  be  one  of 
qEiore  than  ordinary  magnitude    and 


importance.  State  v,  Walbridge,  116 
Mo.  656,  citing  State  v.  Cooper  County 
Ct.,  64  Mo.  170. 

Montana. — Section  3,  art.  8,  of  the 
Montana  Constitution  provides  that 
the  Supreme  Court  "shall  have  power, 
in  its  discretion,  to  issue  and  to  hear 
and  determine  writs  of  habeas  corpus, 
*  *  *  certiorari,  *  *  *  and  such  other 
original  and  remedial  writs  as  may 
be  necessary  or  proper  to  the  com- 
plete exercise  of  its  appellate  juris- 
diction.*' Under  this  delegation  of 
power  it  has  been  held  that  in 
granting  the  writ  of  certiorari  the 
court  is  not  restricted  to  cases  where 
the  same  is  necessary  to  the  exercise 
of  its  appellate  jurisdiction.  In  re 
MacKnight,  11  Mont.  126. 

The  writ  of  review  may  be  granted 
on  application  by  any  court  of  Mon- 
tana except  a  justice's,  probate,  or 
mayor's  court.  The  writ  shall  be 
granted  in  all  cases  where  an  inferior 
tribunal,  board,  or  officer  exercising 
judicial  functions  has  exceeded  the 
jurisdiction  of  such  tribunal,  board, 
or  officer,  and  there  is  no  appeal, 
nor,  in  the  judgment  of  the  court, 
any  plain,  speedy,  or  adequate 
remedy.     Comp.  Stat.  Mont.,  §  555. 

Hehraika. — Writs  of  error  and  cer- 
tiorari to  reverse,  vacate,  or  modify 
judgments  or  final  orders  in  civil 
cases  are  abolished ;  but  courts  shall 
have  the  same  power  to  compel  com- 
plete and  perfect  transcripts  of  the 
proceedings  containing  the  judg- 
ment or  final  order  sought  to  be  re- 
versed to  be  furnished,  as  they  here- 
tofore had  under  writs  of  error  and 
certiorari.     Consol.  Stat.  Neb.,  §  5138. 

Hew  Hampshire. — Pub.  Stat.  N.  H., 
c.  204,  §  2,  provides  for  the  issuance 
of  the  writ  by  the  Supreme  Court. 
See  State  v,  Thompson,  2  N.  H.  236. 

The  Supreme  Court  has  by  statute 
exclusive  authority  to  issue  writs  of 
error  and  certiorari,  and  has  general 
superintendence  of  all  courts  of  in- 
ferior jurisdiction,  for  the  prevention 
and  correction  of  errors  and  abuses. 
Landaff's  Petition,  34  N.  H.  174; 
Comp.  Stat.  N.  H.  343,  §§  6,  7. 

Hew  Kezieo.  —  The  supreme  and 
district  courts  under  their  general 
grant  of  jurisdiction  have  authority 
to  issue  the  writ  of  certiorari.  Terri- 
tory V,  Valdez,  i  N.  Mex.  536. 

Hflw  Jersey. — The  Supreme  Court  haa 
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enactment  upon  the  higher  courts  of  original  jurisdiction,  which 

jurisdietlon  to  issue  thfe  writ.    White-  thotigh  thefe  Was  a  statute  authorising 

head  V.  (rray,  12  N.  J.  L.  38;  Ludlow  the  writ  to  be  issued  from  the  Court 

V,    Ludlow,   4   N.    T.    L.   444;  Morris  of  Common  Pleds.  Kelldgg  t^.  Church, 

Cailal,  etc.,  Co.  r.  Mitchell,  31  N.  t.  L.  3  Den.  (N.  Y.)  228;  Comstock  v.  Por- 

99;  Aeketman  f.   Taylor,  9  N.  J.  L.  ter,   5   Wend.   (N.   V.)  98;   Wood  v, 

);   Luxtoti    V.   North   River   Bridge  Randall,  5  Hill  (N.  V.)  264. 

o.,  147  U.  S.  340.  It  seems  that  tn  such  cases,  how- 

The  t9th  sectioti  of  the  act  estab-  ever,   the   writ   did    not   issue    as    a 

lishing  the  Ofphans'  Court  (Pat.  63)  matter  of  course,  but  there  had  to  be 

provides  that  "  all  final  setitences  or  special  application  to   the   court   io\ 

decrees  of  the  Orphan^'  Court,  where  leave   to   sue   it   out.      Comstock    9. 

no  appeal  is  given  to  the  Pl-el-ogative  Porter,  5  Wend.  (N.  Y.)  99. 

Court,  shall  be  subject  to  removal  bv  A  certiorari  sued  out  to  review  a 

certiorari  into  the  Supreme  Court.'^^  judgment  of  a  justice  of  the  peace 

Burrough  f.  Mickle,  \  K.  J.  L.  473;  was  also  i^^uable  from  the  CoUrt  of 

State    V,    Mayhew,    9    N.   J.    L.   70;  Comtnon  Pleas,  in  Which  it  was  made 

Vatipelt  V,  Veghte,   14  N.  J.  L.  207;  returnable.     People  v,  Onondaga  C. 

Holmes  ».  Morris,   16  N.  J.  L.    526.  P.,  4  Wend.  (N.  Y.)  213. 

See  also  33d  section  of  the  act  con-  To  Inquire  into  Detention. — Writ  of 

cerning   the   Ordinary   and   the   Pte-  habeas  corpus  or  certiorari  to  inquire 

rogative  and  the  Orphans'  Court  (Rev,  into  detention  may  be  granted — 

Laws  787);  State  v,  Mayhfew,  9  N.  J.  i.  By  the  Supreme  Court,  at  a  spe- 

L.  75.  cial  or  general  term  thereof,  where 

H6Vada. — The    Nevada  Constitution  the   prisoner  is  detained  within  the 

defining  the  powers  and  jurisdiction  judicial  district  within  which  the  term 

of  the  Supreme  Court  Is  the  same  as  is  held. 

that  of  California,  and  according  to  2.  By   a    justice    of    the    Supreme 

the  decisions   in  the  latter  state  the  Court    in    any    part    of    the    state. 

Supreme  Court  has  been  held  to  pos-  People  v.  Kelly,  35  Barb.  (K.  Y.)  447; 

sess  original  jurisdiction  to  grant  the  Caldwell^s  Case,   13  Abb,  Pr.  (N,  Y. 

writs  of  certiorari,   mandamus,   etc.  Supreme  Ct.)  409. 

Nevada  v.  McCulIough,  3   Nev.  202,  3.  6y  an  officer  authorized  to  per- 

ciiing  Perry  v,  Ames,  26  Cal.  37^.  form  the  duties  of  a  justice  of  the  Su- 

Hew  io«. — The  writ  of  certiorari  preme  Court  at  chambers,  being  or 

can  be  issued  only  out  of  the  Supreme  residing  wlthiti  the  clt^   or    county 

Court  or  a  superior  city  court,  except  Where  the  prisoner  is  detained;  or  if 

in  cases  where  another  court  is  ex-  there  is  no  such  bfficer  within  that 

pressly  authorized  by  statute  to  issue  city  or  county  capable  of  acting,  or  if 

it.     N.  Y.  Code  Civ.  Pro.,  §  2123.  all  those  who  are  capable  of  acting 

Arty   court    of    record,    exercising  and  authorized  to  grant  the  writ  are 

jurisdiction  of  an   appellate   nature,  absent  or  have  refused  to   grant  it, 

may  issue  d.  writ  of  certiorari  for  the  then  any  officer  authorized  to  perform 

purpose  of  supplying  any  diminution,  those  duties  in  the  adjoining  county, 

variance,  or  other  defect  in  the  record,  N.  Y.  Code   Civ.   Pro.,   §2017.     See 

etc.     N.  Y.  Code  Civ.  Pro.,  §  ii24.  also  Code  Civ.  Pro.,  §  2025;  2  Rev. 

The  old  Supreme  Court  had  general  Stat.  565,  §  30. 

jurisdiction  over  all  Inferior  tribunals.  North  CaroUna. — The  power  to  issue 

and  could  issue  a  writ  of  certiorari  in  Writs  of  certiorari  in  aid  of  its  power 

support  thereof.     Wood  v.   Randall,  of  supervision  and  control  is  given 

5  Hill  (K.  Y.)  264;  Lyrtde  v,  Noble,  20  to  the  Supreme  Court  by  the  constitu- 

Johhs.    (N.    Y.)   80;    LeRoy    v.    New  tion  (art.  6,  §  8).     State  v,  Swepson, 

York,  lo  Johns.  (M.  Y.)  434;  Lawton  83  N.  Car.  589.    See  Rules  of  Practice 

V,   Highway  Com'rs,  2  Cai.    (K.    Y.)  Supreme  Ct.  N.  Car.,  §  42;  McLeran 

182;  Bradhurst  «*.   F'irst  Great  S.  W.  v,  Melvin,  3  Jones  Eq.  (N.  Car.)  198; 

Turnpike  Road  Co.,  16  Johns.  (N.  Y.)  State  v,  Jefferson,  66  N.  Car.  311. 

13;     Starr    i),    Rochester,    6    Wend.  Ohio. — Writs  of  error  and  certiorari 

(N.  Y.)  §64*  to  reverse,  vacate,  or  modify  judg- 

It  also  had  jurisdiction  to  grant  a  ments  or  final  orders  in  civil  cases 

writ  of  certiorari  to  review  a  Judg-  are  abolished;  but  courts    have   the 

metlt  of  a  Justice  of  the  peace,  even  same  power  to  compel  transcripts  of 
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possess  the  sarne  general  power  of  superintending  control  over 

the  proceedings  containing  the  judg-  prescribed  by  law,  issue  such  writs  as 

ipent  or  fipal  order^ought  to  ^e  re-  might  be  necessary  to  enforce  its  own 

versed  to  be  furnisl^ed,  completed  or  jurisdiction.     Sayles  Tex.  Civ.  Stat., 

perfected,   as    they    heretofore    had  art.  1069. 

under  writs  of  error  and  certiprap.  Utah. — Section  434,  Comp.  Laws  of 

Rev.    Stat.    Ohio,    §  6731.      See   for  Utah,  provides  that  the  writ  pf   re- 

carly  cases  Burrows  v,  Vandevier,  3  view  may  be  granted  on  application 

Ohio  383;  Barnes  v,  Dec)cer,  Wright  by  any  court  of  the  territory,  except 

(Ohio)  207.    See  also  Clermont  Coi^nty  a  justice's  or  alderman's   or  mayor's 

V.  Robb,  Wright  (Ohio)  49.  court.     Young  v.  Cannon,  2  Utah  593. 

Pennsylvanifi. — In  Com.  v,  Balph,  iii  Verpont. — In  Vermont  ihe  Supreme 

Pa.  St.  375,  in  a  well-considered  opin-  Court  is  authorized  by  statute  to  issue 

ion,  the  court  said:  "  The  right  of  this  writs  of  certiorari,   etc.     Rev.   Laws 

[Supreme]  Court  or  a  judge  thereof  to  V  ..  §  782. 

issue  the  writ  of  certiorari  is  distinctly  Virginia.  —  The   Virginia   Code,    c. 

recognized  by  the  Constitution  of  1790  182,  §  7,  p.  684,   provides    that    the 

and  by  three  acts  of  assembly  [Act  appellate  court  may  in  any  case  award 

April  13, 1791;  Act  June  16,  1836;  Act  a  writ  of  certiorari  to  the  clerk  of  the 

March   31.    1860].     There   never  was  court  below,  and  have  brought  before 

a  time  since  the  passage  of  the  Act  it,  when  part  of  the  record  is  omitted, 

of  1722  when  this  right  was  not  to  be  the  whole  or  any  part  qf  such  record, 

found  upon  our  statute  books.     It  has  Shifflet  v.  Com.,  14  Gratt.  (Va.)  668. 

existed   practically  unchallenged   for  Washington. — The   Supreme   Court 

over   one  hundred  and  fifty  years."  has  power  to  issue  writs  of  manda- 

Nor  is  such  power  taken  away  by  the  mus,   certiorari,  etc.,  and    all    other 

Constitution  of  1874.     See  also  Com.  writs   necessary   and    proper    to   the 

z'. 'Nathans,  5  Pa.  St.  125;  Wallington  complete  exercise  of  its  appellate  and 

V.  Xneass,  15  Pa.  St.  313;  Overseers  revisory  jurisdiction.     Hill's  Code  of 

of  Poor  V,  Smith,  2  S.  &  R.  (Pa.)  363.  Washington,  §  i. 

But  the    Supreme    Court    has    no  The    jurisdiction   of    the    Supreme 

power  to  remove  the  proceedings  had  Court  to  inquire  into  proceedings  of 

before  a  justice  of  the  peace  in  a  civil  the  Superior  Court,  under  a  writ  of 

suit  or  action  into  the  Supreme  Court  certiorari,  is  not  dependent  i}pon  the 

by  such  writ.      Bright.  Dig.,  p.  793,  amount  in  controversy;  but  the  writ 

§  34.  lies  whenever  judgment  is  rendefed 

Bhode  Island. — The  Supreme  Court  by  the  Superior  Court  without  proper 

has  exclusive  authority  to  issue  writs  service  of  summons.     State  v.  Supe- 

of   error,  certiorari,  etc.     Pub.  Stat,  rior  Ct.,  6  Wash.  352. 

R.  I.  (1882),  c.  192,  §  7.  West  Virginia.— The  Supreme  Court 

Sonth  Carolina. — The  jurisdiction  of  is  invested  by  statute  with  authority 

the  Supreme  Court  of  South  Carolina,  to  issue  the  writ.     Code  of  W.  Va.,  c. 

as  defined  in  art.  4,  §  4,  of  the  con-  135,  §  7;  Acts  1872-73,  c,  17,  g  7;  Acts 

stitution,  embraces  a  writ  of  certiorari  1882,  c.  157. 

only   when    necessary  to   a  general  WiBooniin. — The  Supreme  Court  of 

supervisory     control     over     inferior  Wisconsin  is  invested  with  constitu- 

courts — that  is,  such  a  control  as  will  tional  authority  to  issue  the  writ  of 

keep  the  inferior    court   within   the  certiorari.     Const.  Wisconsin,  art.  7, 

limits  of  its  jurisdiction.    Exp.  Childs,  §  3. 

12  S.  Car.  III.    See   also   Gen.  Stat.  But  the  jurisdiction  to  issue  the  writ 

S.  Car.,  g  2093.  is  limited  to  the  writ  as  it  was  used 

Texas. — The  Supreme  Court  and  the  and  applied  in  practice  when  the  con- 
judges  thereof  shall  have  power  to  stitution  was  adopted,  which  was  not 
issue  the  writ  of  mandamus  and  all  iptended  to  give  it  a  scope  or  object 
pther  writs  necessary  to  enforce  the  different  from  its  original  and  appro- 
jurisdiction  of  ss^id  couft.  Sayles  priate  function.  Wardsworth  v.  Sib- 
Tex.  Civ.  Stat.,  art.  1012.  ley,  38  Wis.  486. 

The  old  Court  of  Appeals  and  the  Section   2406,  Code   of   Wisconsin, 

judges  thereof  had  power  to  issue  the  also  provides   that  in  .addition  to  the 

writ  of    habeas    corpus,   and   could,  writs  mentioned  in   art.  7,  section  3, 

un4cr  such  regulations  as  might  be  of  the  constitution,  the  Supreme  Court 
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the  lower  courts  of  the  state  as  is  inherently  vested  in  the  court 
of  last  resort  over  aU  other  courts.* 

shaU  have  power  to  issue  writs  of  judgment  or  final  order  sought  to  be 

prohibition,  etc.,  and  all  other  writs  reversed  to  be  furnished,  completed 

and  process  not  specially  provided  by  or  perfected,  as  they  heretofore  had 

statute,  which  may  be  necessary  to  under  writs  of  error  and  certiorari, 

enforce    the    due    administration    of  Rev.  Stat.  Wyoming,  §  3149. 

right  and  justice  throughout  the  state,  DIftriot  of  Columbia. — A  justice  of  the 

and  any  justice  of  said  court  in  vaca-  Supreme  Court  of  the  District  of  Co- 

tion  shall,  on  good  cause  shown,  have  lumbia  cannot  legally  issue  a  writ  of 

power  to  allow  writs  of  error,  super-  certiorari  after  a  judgment  by  a  jus- 

sedeas,   and   certiorari,  and   also   to  tice  of  the  peace  upon  the  verdict  of 

grant  injunftional  orders.  a  jury  in  a  civil  case.     Mcintosh  v. 

The  practice  of  issuing  a  common-  Johnson,  3  McArthur(D.  C.)  586;  Fitz- 

Idw  writ  of  certiorari  for  the  purpose  gerald   v.   Leisman,  3  McArthur  (D. 

of  removing  a  cause  from  the  Circuit  C.)  7. 

Court  to  the  Supreme  Court,  before  1.  Alabama. — The  Circuit  Court  ex- 
trial  and  judgment,  was  adopted  in  the  ercises  a  general  superintendence 
cases  of  Hauser  v.  State,  33  Wis.  678,  over  all  inferior  jurisdictions,  and 
and  Martin  v.  State,  35  Wis.  294.  But  its  judges  may  grant  writs  of  cer- 
such  practice  was  questioned  in  the  tiorari,  etc.,  and  all  other  remedial 
case  of  In  re  Haney,  14  Wis.  417;  and  and  original  writs  which  are  grantable 
in  Chittenden  v.  State,  41  Wis.  292,  by  judges  at  common  law.  Code  of 
the  court  said,  *'  In  neither  of  these  Ala.,  §§  756,  758;  Rev.  Code,  §  747; 
cases  [Hauser  v.  State,  33  Wis.  678,  Code  1876,  §568;  Clay's  Dig.  294,  §29; 
and  Martin  v.  State,  35  Wis.  294]  was  Ex  p,  Boothe,  64  Ala.  312;  Ex  p.  Hen- 
the  question  as  to  the  regularity  or  derson,  43  Ala.  392;  Ex  p.  Grant, ,53 
correctness  of  the  practice  discussed  Ala.  16;  Road,  etc.,  Com'rs  v.  Thomp- 
or  questioned  by  counsel,  and  the  son,  15  Ala.  138;  Barnett  v.  State, 
point  was  passed  sub  silentio  by  the  15  Ala.  829;  Commissioners'  Ct.  v. 
court."  Although  the  court  in  this  Thompson,  18  Ala.  694;  ^x^.  Keenan, 
case  did  not  decide  that  such  jurisdic-  21  Ala.  558. 

tion  was  absolutely  improper,  it  mani-  And  should  a  judge  of  such  court, 

fested  a  decided  reluctance  to  recog-  in  a  proper  case,  where   error  was 

nize  it.  shown  to  exist,  refuse  to  grant  the 

Under    the   Act    of    Dec.    8,    1836,  writ,  the  Supreme  Court  will  prevent 

concerning  the  supreme  and  district  a  failure  of   justice   by  awarding  a 

courts,   and    defining   their  jurisdic-  mandamus.     John  v.  State,  i  Ala.  95. 

tions  and  powers,  it  was  held  that  the  Ariiona. — The  writ  may  be  granted 

Supreme  Court  had  no  jurisdiction  to  by    the    district   courts   of  Arizona, 

review  the  proceedings  of  justices  of  Ariz.  Rev.  Stat.,  §  134. 

the  peace  upon  certiorari.     Judson  r.  The  Circuit  Court  has  appellate  ju^ 

Hindman,  i  Pin.  (Wis.)  94.  risdiction  to  issue  writs  of  certiorari 

But  upon  the  admission  of  the  terri-  to  inferior  courts,  boards,  or  ofScers. 
tory  as  a  state  it  was  held  in  later  Ariz.  Rev.  Stat.,  §  603.  And  both 
cases  that  the  Supreme  Court  had  au-  the  court  and  the  judges  thereof 
thority  to  grant  a  common-law  cer-  shall  have  power  to  issue  all  writs 
tiorari  to  a  judgment  of  such  justice,  necessary  and  proper  to  the  com- 
but  in  ordinary  cases  would  not  feel  plete  exercise  of  the  power  conferred 
itself  bound  to  allow  it  indiscrimi-  by  statute.  Ariz.  Rev.  Stat.,  §  604. 
nately  where  there  was  an  opportunity  Arkaniai. — The  Arkansas  Constitu- 
of  making  application  to  a  Circuit  tion  provides  that  the  circuit  courts 
Court  at  term  time.  May  v.  Keep,  2  shall  exercise  a  superintending  con- 
Pin.  (Wis.)  301;  I  Chand.  (Wis.)  285;  trol  and  appellate  jurisdiction  over 
Hurlbut  V.  Wilcox,  19  Wis.  420.  county,  probate,  common  pleas,  and 

Wyoming. — Writs  of  error  and  cer-  corporation   courts,   and   justices   of 

tiorari  to  reverse,  vacate,  or  modify  the  peace,  and  shall  have   power  to 

judgments  or  final  orders  in  civil  cases  issue,  hear,   and    determine   all    the 

are  abolished;*  but  courts  shall  have  necessary  writs  to  carry  into  effect 

the  same  power  to  compel  transcripts  their  general  and  specific  powers,  etc. 

of    the    proceedings    containing    the  Art.  7,  §  14,  Ark.  Const.  (1874);  Ark« 
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d.  County  and  Probate  Courts.— In  some  states  the  power 

Stat.,  §  1363;    art.  6,   §§  4,  5  (1836);  ity  to    issue   the   writ  of  certiorari. 

Auditor  v,  Davies,  2  Ark.  502.     See  Pr.  Act  456,  and  Act  of  April  20,  1863, 

also  Ex  p,  Marr,  12  Ark.  93;  Carnall  concerning  courts  of  justice,  §25;  Keys 

V.  Crawford  County,  11  Ark.  613.  v.  Marin  County,  42  Cal.  254;  Murray 

In  aid  of  such  jurisdiction  the.cir-  v.  Mariposa  County,  23  Cal.  493;  Fall 

cuit  courts  have  power  to  issue  writs  v.   Paine,  23   Cal.   303;    Robinson   v. 

of  certiorari  to  any  officer  or  board  of  Sacramento,  16  Cal.  211;  People  v.  Bl 

officers  or  any  inferior  tribunal  of  their  Dorado  County,  8  Cal.  58,  overruling 

respective  counties.     Civil  Code,  §  18,  People  v.  Hester,  6  Cal.  680;  Reynolds 

amended    1873;    Ark.   Stat.,    §  1368;  v,  San  Joaquin  County  Ct.,  47  Cal. 

Levy  V.  Lychinski,  8  Ark.  116;  Der-  604;    Winter    v,    Fitzpatrick,  35  Cal. 

ton  V.  Boyd,  2i  Ark.  267;  Stewart  v,  273. 

State,  13  Ark.  745;  Bixby  v.  State,  15  And   the  late  amendments   to  the 

Ark.  395.     See  also  Carnall  v.  Craw-  constitution  do  not  affect  the  question, 

ford  County,  11  Ark.  604;  Splawn  v.  Keys  v.  Marin  County,  42   Cal.  254; 

Martin,  17  Ark.  146.  Reynolds  v.  San  Joaquin  County  Ct., 

But  such  writ  cannot  be  issued  by  47  Cal.  604:  Winter  v.  Fitzpatrick,  35 

the  Circuit  Court  for  the  correction  of  Cal.  273. 

errors  of  inferior  courts,  as  upon  ap-  Nor  is  the  amount  in  controversy 

peal  or  to    take  the   place    thereof,  a  test  of  the  power  of  such  court  to 

Haynesv.  Semmes,  39  Ark.  399;  Bas-  issue  the  writ.     Winters.  Fitzpatrick, 

kins  V,  Wylds,  39  Ark.  347;  Street  v.  35  Cal.  273. 

Stuart,  38  Ark.  159;  State  v.  Hinkle,  Under  the  amended  Constitution  of 

37  Ark.   532;  Ex  p,   Pearce,  44  Ark.  California    the  district    courts   have 

513;  St.  Louis,  etc.,  R.  Co.  v,  Barnes,  original  jurisdiction  to  issue  writs  of 

35  Ark.  95.  mandamus,  certiorari,  etc.     Perry  v. 

It  has  been  held  that  the  super-  Ames,  26  Cal.  372,  cited  in  Court- 
intending  control  over  the  county  wright  v.  Bear  River,  etc..  Water, 
courts  and  justices  of  the  peace,  etc.,  Co.,  30  Cal.  585;  Cariaga  r.  Dry- 
with  which  the  circuit  courts  are  in-  den,  30  Cal.  245. 

vested  by  the  constitution,  is  a  grant  See  also  Chard  v.  Harrison,  7  Cal. 

of  original  jurisdiction  over  the  tri-  116,  where  it  was  held  that  it  was  not 

bunal^  and  not  of  appellate  jurisdiction  necessary  that  the  court  issuing  the 

over  the  cause  and  parties  thereto,  writ  should  possess  appellate  jurisdic- 

Levy  V.  Lychinski,  8  Ark.  114;  Saw-  tion,  and  the  writ  might  issue  from 

yer  v.  Crawford,  9  Ark.  32.     See  also  the  District  Court  to  a  county  judge. 

Ex  p,  Anthony,  5  Ark.  358.  Colorado. — The    district    courts     of 

But  see  such  doctrine  overruled  in  Colorado  are  invested  by  the  consti- 

Carnall  V.  Crawford  County,  ii  Ark.  tution  with  "original  jurisdiction  of 

618,  where  it  was  held  that  the  juris-  all  causes  both  at  law  and  in  equity, 

diction  to  issue  such  writ  extended  to  and  such  appellate  jurisdiction  as  may 

the  cause  and  parties  litigant  as  well  be  conferred  by  law"  (art.  6,  §  11).  And 

as  to  the  tribunal  itself.  it  has  been  held  that  such  language 

The  Circuit  Court  sitting  as  a  court  is  broad  enough  to  include  writs  of 

of  chancery  has  no  power  to  award  a  certiorari.     In  re  Rogers,  14  Colo.  18. 

writ  of  certiorari  to  bring  up  the  pro-  Courts  of  Concurrent  Jurisdiction. — 

ceedings  of   the   County  Court   and  In  this  state  the  district  and  probate 

quash  them  if  found  to  be  void.    Berry  courts  within  the  limits  prescribed  are 

V.  Hardin,  28  Ark.  459.  of  concurrent    jurisdiction,   and  the 

Underthe  provision  of  the  Arkansas  former  court  has  no  power  to  review 

Constitution  which  gives  power  to  the  a  judgment  of  the  latter  upon  certio- 

Circuit  Court  to  issue  wrtls  of  cer-  rari,  such  power  being  vested  in  the 

tiorari,  it  was  held  that  the  said  court  Supreme  Court.     Loveland  v.  Sears, 

had  no  jurisdiction  to  issue  a  writ  of  i  Colo.  194. 

certiorari  to  the    auditor    of    public  Such,  however,  is  not  the  case  with 

accounts,  who  resided  in  another  part  county  courts  as  compared  with  dis- 

of  the  state.      Auditor  v.  Davies,  2  trict  courts,  since  the  former  are  in 

Ark.  494.  point    of    jurisdiction    inferior,    and 

GaUfomia. — The  district  courts  and  their  judgment  and  proceedings  are 

the  iudges  of  those  courts  have  author-  subject  to  review  by  writs  of  certio- 
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of  si)penntpn4ing  ^gntrol  hfiQ  been  e^t^nd^d  by  ste^tute  to  the 

rari  (Code,  c.  28),    Jn  r(  Rogers,  ;4  Cou^^  has  been  held  to  ppssesq  the 

Colo.  20.  requisite  jurisdiction  to  issue  the  writ. 

Bi^kota     Territory.  —  The     District  People  v.  Wilkinson,  13  111.  663. 

Court  was  empowered   by  statute  to  In      Drainage     Dist.      Com'rs      v. 

issvie  the  writ.     Rev.  Code  685.  Griffin^    134  lu.  339,   the  coprt  said: 

Belaware. — Each  of  the  judges  of  the  "By  adopting  the  common  law  we 
Superior  Cpurt  shall  have  power  and  have  adopted"  the  writ  of  certiorari 
authority  to  frame  and  issue  writs  of  "  as  a  recognized  legal  remedy,  and  in 
certiorari,  and  all  remedial  writs  or  this  state  any  court  exercising  gen- 
other  process  necessary  for  bringing  eral  common-law  jurisdiction  has,  un- 
the  causes  in  said  court  to  trial,  and  less  expressly  forbidden  to  do  so  by 
for  carrying  the  judgment  of  said  statute,  an  inherent  authority  to  issue 
court  into  execution.  Laws  of  Dela-  it." 
ware,  c.  92,  §  7.  Iowa. — In  this  state  it  has  been  held 

Florida. — In   the  cs^se  of    Deans   v,  that  the  District  Court  has  common- 

Wilcoxon,  18  Fla.  547,  the  court  said:  law  jurisdiction  to  issue  the  writ,  and 

"The  obvious  intent  of  the  constitu-  may  exercise  such  jurisdiction  even 

tion  of  this  state  is  to  make  the  County  where  there  is  no  statute  giving    it 

Court,  in  the  exercise  of"  its  probate  such  authority.     Helmich  v.  Johnson, 

**  jurisdiction,  subject  to  a  general  su-  i   Morr.  (Iowa)  89.     See  also   Davis 

pervisory  ^nd  directory  as  well  as  ap-  County  V'  Horn,  4  Greene  (Iowa)  94. 

pellate  power  of  the  Circuit   Court,  .    Formerly    the    circuit     courts     in 

and  we  think  that  whenever  a  writ  of  Iowa  had  no  jurisdiction  to  issue  the 

certiorari  is    the   proper   remedy    to  writ  of  certiorari,  since  the  act  creat- 

correct  an  existing  evil  in  the  Probate  ing  tl^e  court  did  not  confer  upon  it 

Court,  the  power  of  the  Circuit  Court  that  authority.     Thompson  v.  Reed, 

to  award  it  exists."  29  Iowa  117;  Hunt  v.  Free,  29  Iowa 

In  pdgerton  V.  Green  Cove  Springs,  156;    Ainsworth   v.  House,   3*   Iowa 

18  Fla.  530,  the  court  said:  "The  Cir-  504. 

cuit  Court,  in  issuing  a  certiorari,  is  But  by  section  3217  of  the  code  the 

exercising   a   jurisdiction  concurrent  writ  of  certiorari  may  be  granted  by 

with*'    the   Supreme   Court   "in  the  the  District  or  Circuit  Court,  and  the 

same  manner  as  it  does  when  it  de-  defendant  shall  certify  to  the  court 

cides  a  case  of  mandamus  or  quo  war-  from  which  the  writ  issues.     Keniston 

ranto."     See  also   Basnet  v.  Jackson-  v.  Hewitt,  48  Iowa  679. 

ville,  18  Fla.  523.  Civil  and  Criminal  Jurisdiction, — 

Georgia. — The  Constitution  of  Geor-  Under  section  3217,  Iowa  Code,  pro- 

gia  gives  the  superior  courts  express  viding  that  the  writ  of  certiorari  may 

power   to   correct   errors   in   inferior  be  granted  by  the  District  or  Circuit 

judicatories  by  writ  of  certiorari.   Liv-  Court,  it  has  been  held  that  this  can- 

ingston   v.    Livingston,   24   Ga.    381;  not  mean  that  the  writ  may  be  granted 

Redd  V,   Dure,  40  Ga.  390;  Smith  v,  indiscriminately  in  both  criminal  and 

Joiner,  27  Ga.  67;  Taylor  v»  Gay,  20  civil   matters,    but    that    it    may    be 

Ga.  81;  Ga.  Const.,  art.  6,  §  3,  par.  2;  granted   by   either   court   within    its 

Cobb's  Dig.  II2T.  jurisdiction  as  defined  by  sections  161, 

The  jud|je  of  the  Superior  Court,  162  of  the  code,  by  which  it  is  pro- 

upon  proper  application,  may  issue  a  vided  that  the  District  Court    shall 

writ  of  certiorari  to  the  Court  of  Or-  have  a  general  supervision  in  crim- 

dinary.     Ga.  Code  (1882),  §  4050.  inal  cases,  while  the   Circuit   Court 

But  no  judge  of  the  Superior  Court  exercises  the  same  jurisdiction  in  civil 

shall  grant  or  issue  any  writ  of  cer-  matters.     Keniston  ».  Hewitt,  48  Iowa 

tiorari  out  of  his  judicial  circuit  unless  680. 

there  shall  be  a  vacancy  in  any  of  the  MicMgan. — Article  6,   section   8,  of 

other  circuits,  or  the  judges  thereof  be  the  Michigan  Constitution  gives  to  the 

indisposed   or  absent  therefrom,   so  circuit    courts   jurisdiction   to  grant 

that  the  business  of  granting  certio-  the  writ  of  certiorari  for  the  purpose 

raris   cannot  be  speedily  done.     Ga.  of    controlling    the    proceedings    of 

Code   (1882),   §  4051.     See    also    Bu-  lower  courts,  subject  to  the  appellate 

chanan  v.  Jones,  12  Ga.  612.              ^  jurisdiction   of   the   Supreme   Court. 

Illinois.— In  this   state  the   Circuit  Thompson   v.  School  pistrict  No.  6, 
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inferior  courts  of  record,  giving  them  power  tQ  isgue  the  writ 

95   Mich.   485;    People  v,   Ju^ge,   32  tiorgri  to  justices  of  the  peace.    Such 

Mich.  95;  Merrick  v,  Arbela  Tp.,  41  jurisdiction  can  be  exercised  only  by 

Micht  630;  McQride  v.  Common  Coun-  the  Supreme   Court.     Goar  v»  Jacob- 

cil,  3?  Mich.  360;  Zook  v,  Blough,  42  son,  26  Minn.  71. 

Mich,  487;  Wilson  V.  Bartholomew,  45  KMnippi. — The  Circuit  Court  has, 

Mich.  43.  by  common  law,  jurisdiction  by  cer- 

Under   the  Michigan    Constitution  tiorari  to   revise   the  proceedings  of 

of   1850  the   circuit  courts  were  em-  inferior  tribunals.    Holberg  r.  Macon, 

powered  to  issue  writs  of  certiorari  55  Miss.  114. 

in  the  exercise  of  their  supervisory  Such  court  has  no  original  jurisdic- 

conirol.      In  the  Circuit  Court    acts  tion   where   the    amount    in    contro- 

no  provision  was  made  for  the  writ  versy  does   not  exceed   fifty  dollars; 

of  certiorari  except  in  special  cases,  buta  writ  of  certiorari  is  in  the  nature 

and  it  seems  to  have  been  supposed  of  an  appeal,  and  lies  from  the  Circuit 

the  power  was  entirely  statutory;  but  Court,  regardless   of  the   amount  in 

when  the  question  was  brought  into  controversy.      Hurd    v.    Tombes,    7 

the  Supreme  Court  it  was  held  that  How.  (Miss.)  229. 

the  right  to  issue  a  common-law  cer-  Hew  Jertey. — The  circuit  courts  of 

tiorari,  being  given  by  the  constitu-  New  Jersey  have  jurisdiction  to  grant 

tion,   could   not   be   taken    away  by  the  writ  of  certiorari  only  in  cases 

statute,  and  existed   in   the    Circuit  originating  in  the  justice's  court,  and 

Court  as  an  inherent  power.     Swift  cannot  grant  such  writ  to  review  tax 

7^.  Judges,  64  Mich.  484;  Thompsons,  assessments.     State  v^  Decue,  31  N. 

School  Dist.  No.  6,  25  Mich.  483;  and  J.  L,  302. 

so  it  was  held  in  Merrick  v,  Arbela  New  KfiXico.  —  The    district    courts 

Tp.,  41  Mich.  630.     The  constitution  of  New  Mexico  have  jurisdiction  to 

gave  the  Circuit  Court  jurisdiction  to  issue  writs  of  certiorari  to  the  probate 

issue  a  certiorari  to  review  the  pro-  courts  in  the  exercise  of  their  super- 

cccding  of  a  town  board,  and  section  intending  control.     Territory  ».  Val- 

7132  of  the  Compiled  Laws  did   not  dez,  i  N.  Mex.  533. 

deprive  the  court  of  such  jurisdic-  Hew  Tark. — The  Court  of  Common 

tion.  Pleas,   under   the   old   practice,    had 

But  such  court  has  no  jurisdiction  jurisdiction  to  review  the  judgment 
to  issue  a  writ  of  certiorari  to  remove  of  a  justice  of  the  peace,  and  might 
a  prosecution  under  the  Act  of  1855,  issue  a  writ  of  certiorari  for  that  pur- 
entitled  **  An  act  to  prevent  the  manu-  pose.  People  v,  Onondaga  C.  P.,  4 
facture  and  sale  of  spirituous  and  in-  Wend.  (N.  Y.)  212;  People  v,  Seneca 
toxicating  liquors  as  a  beverage,"  C.  P.,  6  Wend.  (N.  Y.)  517;  People  v. 
since  the  act  itself  makes  no  provi-  Onondaga  C.  P.,  7  Wend.  (N.  Y.) 
sion   for  such  mode  of  removal,  but  516. 

only  by  appeal.     People  v,  Farwell,  4  Superior  Court  of  ike  City  of  New 

Mich.  556.  York. — The  24th  section  of  the  New 

Tke  Superior  Court  of  Grand  Rapids  York  Act  of  1828,  establishing  the  Su- 

is  given  jurisdiction  to  issue  the  writ  perior  Court  of  the  city  of  New  York, 

in  certain  cases.     How.  Stat.  (Mich.)  enacted  that  all  writs  of  certiorari  to 

S$  6576.  justices  of  the  Marine  Court  and  to 

Kinnesota. — The   district    courts   in  assistant    justices   of    the    said    city 

term  time  and    the    judges    thereof  shall  issue  out  of  the  Superior  Court 

in    vacation    have    power   to    award  and   be    returnable    therein,    in    the 

throughout  the  state,    returnable   to  same   manner  as  when  practiced  in 

the  proper  county,  writs  of  certiorari,  the   Supreme   Court,   and   that  such 

etc.,  and  all  other  writs  or  processes  writs  should  not  hereafter  issue  out 

necessary  to  the  perfect  exercise  of  of  or  be  returnable  to  the  Supreme 

the  powers  with  which  they  are  vested  Court,     Roach  v.  Cosine,  9  Wend.  (N. 

and  the  due  administration  of  justice.  Y.)  230. 

Stat.  Minn.,  c.  64,  §  4421;  Gen.  Stat.  Under  this  act  it   has  been  held, 

1S66,  c.  64,   83;   1878,  c.  64.  §  3,  as  however,    that    in    establishing    the 

amended  1881,  Ex.  S.,  c.  8.  Superior   Court   the   legislature    did 

In  Minnesota  the  District  Court  has  not  confer  upon  it  the  common-law 

no  jurisdiction  to  issue  writs  of  cer-  powers  of  the  Supreme  Court  in  re- 
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of  certiorari  in  aid   of  such   jurisdiction  wherever  it  is  shown 


viewing  the  proceedings  of  inferior 
courts;  and  the  Revised  Statutes  being 
subsequent  to  the  Act  of  1828,  and 
having  given  the  power  to  the  Su- 
preme Court  to  award  a  certiorari 
for  the  purpose  of  examining  any 
adjudication  made  on  any  application 
authorized  by  the  statute  in  question 
(2  Rev.  Stat.  516,  §  47),  the  jurisdic- 
tion of  the  Supreme  Court  is  placed 
beyond  all  question.  Roach  v.  Cosine, 
9  Wend.  (N.  Y.)  230. 

Code  of  Civil  Procedure. — The  Code 
Civ.  Pro.,  §  2120,  provides  that  cer- 
tiorari may  issue,  when  expressly 
authorized  by  statute,  in  cases  when  it 
might  issue  at  common  law  from  a 
court  of  general  jurisdiction.  People 
V.  Wayne  County  (Supreme  Ct.),  2  N. 
Y.  Supp.  555. 

North  Carolina. — In  North  Carolina 
the  Superior  Court,  in  the  exercise  of 
supervision  and  control  over  other 
courts  inferior  to  itself,  has  a  right 
to  employ  the  writs  of  recordari  or 
certiorari,  according  to  the  character 
of  the  court  whence  the  proceedings 
are  to  be  removed.  State  «/.  Swepson, 
83  N.  Car.  587;  Brooks  v.  Morgan, 
5  Ired.  (N.  Car.)  481. 

Ohio. — In  Ohio  the  Court  of  Com- 
mon Pleas  has  jurisdiction  by  cer- 
tiorari to  revise  the  proceedings  of 
inferior  tribunals,  and  jurisdiction  of 
all  other  writs  necessary  for  the  due 
administration  of  justice.  Ferris  v. 
Bramble,  5  Ohio  St.  112;  Burrows  v. 
Vandevier,  3  Ohio  383. 

Oregon. —  In  Oregon  it  has  been  de- 
cided that  such  jurisdiction  is  vested 
in  the  Circuit  Court.  Thompson  z/. 
Multnomah  County,  2  Oregon  35. 

Pennsylvania.  —  The  judges  of  the 
Courts  of  Common  Pleas,  within  their 
respective  counties,  shall  have  power 
to  issue  writs  of  certiorari  to  justices 
of  the  peace  and  other  inferior  courts 
not  of  record,  and  to  cause  their  pro- 
ceedings to  be  brought  before  them, 
and  right  and  justice  to  be  done. 
Const.  Pa.,  art.  5,  §  10.  See  also 
Com.  V,  Betts,  76  Pa.  St.  468. 

The  Court  of  Common  Pleas  in 
Pennsylvania  has  jurisdiction  by  cer- 
tiorari over  summary  convictions, 
and  they  should  not  be  brought  di- 
rectly to  the  Supreme  Court  unless 
on  good  cause  first  shown,  consisting 
in  some  peculiarity  in  the  nature  of 
the  case  or  in  circumstances  that  may 


affect  its  trial.     Scully  v.  Com..  35  Pa. 
St.  513. 

Tennewee. — By  the  tenth  section  of 
the  sixth  article  of  the  constitution  it 
is  provided  "that  judges  or  justices 
of  the  inferior  courts  of  law  and  equity 
shall  have  power  in  all  civil  cases  to 
issue  writs  of  certiorari  to  remove  anv 
cause,  or  the  transcript  of  the  record 
thereof,  from  any  inferior  jurisdic- 
tion, into  such  court  of  law^  on  suffi- 
cient cause,  supported  by  oath  or 
affirmation."  Louisville,  etc.,  R.  Co. 
V,  State,  8  Heisk.  (Tenn.)  805. 

And  in  Saunders  v,  Russell,  10  Lea 
(Tenn.)  295,  the  court  said,  A  writ 
of  certiorari  "is  the  universal  method 
by  which  the  circuit  courts  exercise 
control  over  all  inferior  jurisdic- 
tions, however  constituted  and  what- 
ever may  be  their  course  of  proceed- 
ing." See  also  Durham  v,  U.  S.,  4 
Hayw.  (Tenn.)  55;  Bob  v.  State,  2 
Yerg.  (Tenn.)  173. 

The  judges  of  the  inferior  courts 
of  law  and  chancellors  have  the 
power,  in  all  civil  cases,  to  issue 
writs  of  certiorari  to  remove  any 
cause  or  transcript  thereof  from  any 
inferior  jurisdiction,  on  sufficient 
cause,  supported  by  oath  or  affirma- 
tion.    Tenn.  Code,  §  3842. 

Texas. — Art.  4,  §  10,  of  the  Texas 
Constitution  provides:  "The  Dis- 
trict Court  shall  have  original  juris- 
diction of  all  criminal  cases  •  •  *  and 
the  said  courts  or  the  judges  thereof 
shall  have  power  to  issue  all  writs 
necessary  to  enforce  their  own  juris- 
diction, and  to  give  them  a  general 
superintendence  and  control  over  in- 
ferior jurisdictions,"  etc.  Titus  v. 
Latimer,  5  Tex.  433;  O'Brien  v.  Dunn, 
5  Tex.  571;  Hamman  v.  Lewis,  34 
Tex,  474;  Wallerath  v,  Kapp,  31  Tex. 
359;  Thomas  v.  State,  9  Tex.  324; 
Paschal's  Dig.,  art.  4,  §  6,  p.  935. 

In  Wallerath  v,  Kapp,  31  Tex.  359, 
it  was  decided  that  although  such 
jurisdiction  is  given  to  the  District 
Court,  it  was  the  intention  of  the 
legislature  that  appeal  should  be  the 
usual  remedy. 

It  has  also  been  held  that  under  the 
grant  of  such  powers  all  the  common- 
law  and  chancery  jurisdiction  in  Eng- 
land is  conferred  upon  the  District 
Court  not  incompatible  with  the  con- 
stitutions of  the  United  States  and  of 
the  state,  and  in  aid  of  such  jarisdio 
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that  the  tribunals  over  which  they  exercise  this  authority  have 
exceeded  the  limits  of  their  jurisdiction,  or  where  no  other 
method  is  provided  for  reviewing  their  decisions.* 

tion  it  may  issue  the  writ  of  certiorari  writ   of  certiorari   to  inferior  courts 

under  the  mandate  of  its  judge.    New-  and  jurisdictions.     Art.  7,  §  8;   State 

ton  V.  Chrisman,  9  Tex.  117;  O'Brien  v,   Ashland,  71  Wis.    502.      See  also 

V.  Dunn,  5  Tex.  571.  Rev.  Stat.,  c.  116,  §  4;  Hurlbut  v.  Wil- 

▼irginia. — The  circuit  courts  shall  cox,  19  Wis.  420.    Nor  can  such  power 

have  jurisdiction  of  proceedings  by  be  taken  away  by  legislative   enact- 

quo  warranto,. etc.,  and  to  issue  writs  ment.     State  v,  Ashland,  71  Wis.  502; 

of  mandamus,  prohibition,  and  cer-  State  v.  Forest  County,  74  Wis.  619. 
tiorari    to    the    county  courts    and        District    of  Colnmbia.  —  The   Circuit 

judges  thereof,  and  to  other  inferior  Court  of  the  District  of  Columbia  has 

tribunals,  etc.     Code  of  Va.,  c.   148,  jurisdiction  to  issue  certiorari   to   a 

S  3058.     See  also  Mackaboy  v.  Com.,  justice  of  the  peace  in  the  case  of  for- 

2  Va.  Cas.  268;  U.  S.  v.  Browning,  i  cible  entry  and  detainer,  and  the  same 

Cranch  (C.  C.)  500.  may  be  ordered  by  one  of  the  judges 

Waahington. — The    superior    courts  in   vacation.      Holmead   v.   Smith,    5 

and  their  iudges  shall  have  power  to  Cranch  (C.  C.)  343.     See  also  U.  S,  v. 

issue  writs  of  certiorari,  etc.     Hill's  Donahoe,  i  Cranch  (C.  C.)  474;  U.  S. 

Code  of  Washington,  §  10.  v.  Browning,  i  Cranch  (C.  C.)  500. 

Wert  Virginia. — Art.  8,  §  12,  of  the        1.  Alabama. — The  authority  of  the 

West  Virginia  Constitution   provides  probate  judge  to  award  a  certiorari 

that   *'  the  Circuit  Court  shall   have  returnable  into  the  Circuit  Court  is 


the  supervision  and    control    of   all  derived  from  statute,   Rev.  Code, 

proceedings  before  justices  and  other  795-6;  Act   of  Feb.   11,   1850;   Hatter 

inferior  tribunals,  by  mandamus,  pro-  v,  Eastland,  22  Ala.  689;  Ex  p.  Grant, 

hibition,  or  certiorari,"  etc.     Wilson  53  Ala,  16;  and  cannot  be  extended  by 

V,  West  Virginia  Cent.,  etc.,  R.  Co.,  38  construction  to  certioraris  returnable 

W.  Va.  213;  Bee  v.  Seaman,  36  W.  Va.  into  the  City  Court  of  Montgomery, 

381.     And  the  Supreme  Court  will  not  Wilson  v.  Scott,  42  Ala.  348.     In  the 

grant  a  writ  of  prohibition  to  prevent  early  cases  mention  is  made  of  the 

such  court  reviewing  the  action  of  a  granting  of  the  writ  by  county  courts 

board  of  supervisors,  which  is  "  an  under  statutes  that  do  not  now  seem 

inferior  tribunal"  within  the  mean-  to  be  in  force.     Boyd  v,  Woodfen,  3 

ing    of    the    constitutional    proviso.  Stew.  (Ala.)  357;  Waddle  v.  Dumas,  13 

Cunningham   v.   Squires,   2   W,    Va.  Ala.  412;  Winn  v.  Freele,  19  Ala.  171; 

422,  98  Am.  Dec.  770.  Corner  v.  Corner,  3  Ala.  524;  Gregg 

If,  however,  the  Circuit  Court  goes  v,  Hinson,  9  Port.  (Ala.)  631. 
beyond  its  legitimate  powers   in  the        Colorado. — In  this  state  there  are  two 

attempt  to  exercise    its    jurisdiction  statutory  proceedings  by  certiorari: 

by  certiorari,  an  appropriate  case  is  one   for    the    purpose    of    reviewing 

presented  for  interference  by  prohi-  under  certain  circumstances  the  action 

bition.     Meeks  v.  Windon,  10  W.  Va.  of    an   inferior    tribunal,    board,    or 

185;  High's  Extra.  Leg.  Rem.,  §  781,  officer;  the  other  for  the  purpose  of 

note  4.  securing  a  trial    de  novo    of    causes 

Jurisdiction  of  writs  of  mandamus,  previously  heard  by   justices   of  the 

certiorari,  etc.  (except  such  as  may  peace,   where,   without   fault  on  his 

be  issued  from  the  Supreme  Court  of  part,  the  petitioner  is  unable  to  take 

Appeals  or  a  judge  thereof  in  vaca-  his  appeal  in  the  ordinary  way.     The 

tion),  shall  be  in  the  Circuit  Court  of  former  is  provided  for  in  chapter  29 

the  county  in  which  the  record  or  pro-  of  Dawson's  Code;  the  latter  in  the 

ceeding  is  to  which  the  writ  relates.  General  Statutes,  g  1992  et  seq,     Un- 

and  such  writ  may  be  awarded  either  der  the   former   no  justice,    county, 

by  the  Circuit  Court  or  (in  vacation)  or  mayor's  court  can  entertain  juris- 

by  the  judge  thereof.     Code  of  West  diction;  under  the  latter  the  County 

Va.,  c.  123,  §  3.  Court  is  expressly  authorized  to  do 

Wisooniin. — In  Wisconsin  the   con-  so.     Section  323  of  the  code  being  a 

stitution    has     invested    the    Circuit  subsequent  provision  might  perhaps 

Court  with  jurisdiction  to  issue  the  be  construed  as  depriving  the  County 
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Court  OfflofTs— Jutloes  of  tbe  Peace. — Jurisdiction  to  issue  the  writ  of 
certiorari  has  been  conferred  by  statute  in  many  states  upon 
clerks  of  the  court,  court  commissioners,  justices  of  the  peace,  etc.; 
and  although  the  power  of  a  ministerial  officer  to  exercise  an 
authority  which  is  judicial  in  its  nature  has  been  questioned  in 
some  instances,  many  of  such  statutes  remain  in  effect.* 

Court   of    the    right    to   jurisdiction  tiorari   may   be   issued  by  the  clerk 

under  any  circumstances,  were  it  not  upon  the  filing  of  a  petition  therefor, 

for  the  proviso  in  section  332  of  that  cannot  be  supported.     But  there  must 

instrument,   which   clearly  preserves  be  an  order  of  court  upon  application 

the  system  in  the  General  Statutes,  so  for  that  purpose.     Smith  v,  Oakland, 

far  at  least  as  county  courts  are  con-  40  Cal.  481. 

cerned.      Small   v.    Bischelberger,    7  Florida. — The   clerk   of   the   proper 

Colo.  563.  appellate    court    shall    have    power, 

XiiUMippi. — InMississippi  the  judge  upon  the  application  of  any  party  (in 

of  probate  has  no  jurisdiction  to  issue  a  suit)  before  a  justice  of  the  peace, 

a  writ  of  certiorari.     Barlow  v.  Ester-  who   may    be    dissatisfied   with    any 

ling,  Walk.  (Miss.)  302.  judgment  in  which  he  was  a  party  in 

Texas. — In  Texas  it  is  provided  by  said   jurisdiction,  to    issue   writs    of 

statute  that  the  judge  of  the  county  certiorari  to  said  justice  of  the  peace 

Court  shall  have  authority,  either  in  at  any  time  within  six  months  after 

term  time  or  vacation,  to  grant  writs  the  rendition  of  the  said  judgment, 

of  mandamus,  certiorari,  etc.,  and  all  Rev.  Stat.  Fla.,  §  1632. 

other  writs  necessary  to  the  enforce-  Karyland. — In  Maryland,  under  the 

ment  of  the  jurisdiction  of  the  court,  early    practice,   the   attorney-general 

etc.      Sayles'    Tex.    Civ,    Stat.,    art.  had  authority  to  direct  a  writ  of  cer- 

1172.  tiorari  to  issue  to  remove  the  record 

Wisoonain. — Under  section  18  of  the  of  the  proceedings,  upon  an  indictment 

Act  approved  June  29,  1848,  entitled  for  murder,  from  a  County  Court  to 

"  An  act  to  provide  for  the  election  of  the  General  Court.     State  v.  Stone, 

judges,  and  for  the  classification  and  3  Har.  &  M.  (Md.)  115. 

organization  of  the  judiciary  of  the  It  was  held  in  Gaither  v,  Watkins, 

state   of   Wisconsin,"    power   is  con-  66  Md.  579,  that  the  clerk  of  the  Cir- 

ferred  upon  a  county  judge  to  allow  cuit  Court  had  no  power  to  issue  a 

a  writ  of  certiorari.     Owens  v.  State,  writ  of  certiorari,  but  could  only  do 

27  Wis.  456.  soby  order  of  court. 

1.  Arkanfas. — The  clerk  of  the   Su-  Michigan. — In  Michigan  a  certiorari 

preme   Court  has   power  to  grant  a  may    be   allowed    by   a   circuit  court 

writ  of  certiorari  upon  proper  appli-  commissioner,  although  the  proceed^ 

cation.     Ark.  Stat.,  §  1273.  ing  did  not  occur  in  his  county.    Loder 

California. — The  judge  of  the  Supe-  v.  Littlefield,  39  Mich.  374. 

rior  Court  may  at  chambers  grant  all  The   authority   of    a    circuit  court 

orders  and  writs  usually  granted  in  commissioner  to  allow  a  writ  of  cer- 

the  first  instance  upon  ex  parte  appli-  tiorari  is  statutory,  and  does  not  be- 

cation,  and  hear  and  dispose  of  such  long  to  his  ordinary  chambers  duties 

writs.      Cal.  Code  Civ.   Pro.,  §  166;  in  matters  within  the  county.     Loder 

People  v.  Marin  County,  10  Cal.  344.  v.  Littlefield,  39  Mich.  374. 

And  in  the  absence  or  inability  to  A  circuit  court  commissioner  of 
act  of  the  judges  of  the  Superior  Wayne  County  has  not  jurisdiction 
Court  of  the  county,  or  city  and  to  grant  a  writ  of  habeas  corpus  or 
county,  every  court  commissioner  certiorari  to  inquire  into  cause  of  de- 
shall  have  such  power.  Cal.  Code  tention.  How.  Stat.  Mich.,  §  9870. 
Civ.  Pro.,  §  259.  MisBOnri. — Under  the  Acts  of  1859, 

Under  Rule  23, Supreme  Court,  writs  p.   lo,  the  clerk  of  the  Kansas  City 

of  certiorari   may   be  issued  by  the  Court  of  Common  Pleas  h  is  authority 

clerk  upon  the  order  of   the   court,  to  issue  the  writ  of  certiorari.     Hop- 

And  it  has   been  held   that  the   25th  kins  v.  Seiger,  53  Mo.  232. 

rule  of  the  Supreme  Court  of  Call-  Hew  Tork. — By  an  early  statute  in 

fornia,  to  the  effect  that  a  writ  of  cer-  New  York  a  commissioner  had  power 
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e.  Chambers  and  Vacation— (i)  At  Common  Law.~Tht  com- 
mon-law writ  of  certiorari  is  not  a  writ  of  right,  but  the  issuance 
of  the  same  is  within  the  sound  judicial  discretion  of  the  court ; 
hence  the  writ  cannot,  In  the  absence  of  statutory  authority,  be 
granted  in  vacation  or  at  chambers.* 


to  allow  a  writ  of  certiorari  to  a  jus- 
tice of  the  peace.  Caledonian  Co.  v, 
Hoosick  Falls,  7  Wend.  (N.  Y.)  508; 
Bradner  v*  Superintendent  of  Poor, 
9  Wend.  (N.  Y.)  433.  But  such  com- 
missioner had  no  power  to  allow  a 
common-law  certiorari,  which  can, 
except  when  issued  ex  debito  justitia^ 
issue  only  when  allowed  in  open 
court.  Bradner  v.  Superintendent  of 
Poor,  9  Wend.  (N.  Y.)  433. 

In  Starr  v.  Rochester,  6  Wend.  (N. 
Yi)  567)  it  was  held  that  a  certiorari 
to  review  the  proceeding  of  an  in- 
ferior tribunal  was  irregular  when 
issued  by  a  commissioner,  but  should 
btf  allowed  by  the  court* 

TenneMee.  —  By  §  3843,  Mill  &  V. 
Code  Tenn.,  two  justices  may«  within 
twenty  days  after  judgment,  grant  a 
certiorari  and  supersedeas  to  remove 
the  proceedings  of  a  justice  to  the 
Circuit  Court.  It  has  been  contended 
that,  by  the  Act  of  1869-70,  c»  64 
(Mill  &  v.,  §  4093).  the  power  to 
grant  writs  of  certiorari  and  super- 
sedeas in  cases  of  forcible  entry  or 
unlawful  detainer  is  limited  and  con- 
fined to  the  judges  of  the  state.  The 
section  supposed  by  implication  to 
take  from  justices  of  the  peace  this 
power  reads  as  follows:  "The  pro- 
ceeding in  such  action  may,  within 
thirty  days  after  the  rendition  of  the 
judgment,  be  removed  to  the  Circuit 
Court  by  certiorari  and  supersedeas, 
which  it  shall  be  the  duty  of  the  judge 
to  grant  upon  petition,"  etc*  But  it 
has  been  held  that  the  power  thus 
conferred  by  the  latter  statute  has  no 
necessary  effect  upon  the  authority 
of  the  two  justice^  to  grant  the  writ 
if  applied  for  within  twenty  days. 
Fisher  v.  Baldridge,  91  Tenn.  4181 
See  also  Earl  r.  Rice»  lo  Yerg.  (Tenn*) 
233;  Duggan  V.  M' Kinney,  7  Yerg. 
(Tenn.)  21;  Rogers  v.  Ferrell,  10  Yerg. 
(Tenn.)  254;  Vanleer  v,  Johnston,  8 
Yerg.  (Tenn.)  162.  Taul  v.  Collins- 
worth,  2  Yerg.  (Tenn.)  580;  Turner  v. 
Farley,  3  Yerg.  (Tenn.)  300. 

TezM. — In  Thomas  v.  State,  9  Tex. 
324,  it  was  held  that  the  constitution, 
in  making  the  grant  of  jurisdiction  to 


the  district  courts  to  control  inferioi 
jurisdictions,  not  in  general  terms, 
but  by  the  issue  of  writs  for  that  pur- 
pose, by  said  court  or  the  judges 
thereof,  confines  the  exercise  of  the 
supervisory  power  of  the  district 
courts  to  those  cases  in  which  it  is 
believed  by  the  court  or  judge  thereof 
that  wrong  has  been  done  by  the 
inferior  tribunal.  Consequently  the 
legislature  cannot  provide  for  the 
removal  of  a  cause  from  a  justice's 
court  to  the  District  Court  without  a 
previous  exercise  of  the  judgment  of 
the  District  Court  or  juage  thereof; 
and  therefore  the  Act  of  Feb.  10, 1S52, 
which  attempted  to  make  a  certiorari 
a  writ  of  right,  issuable  in  sp^^cific 
cases  by  the  clerk,  is  unconstitutional. 

Washington.— The  clerk  of  the  su- 
perior court,  upon  proper  applica- 
tion, has  jurisdiction  to  grant  the 
writ  of  certiorari.  Hill's  Code  of 
Washington,  §g  1622,  1623. 

Witoonsin. — In  Wisconsin  it  was  held 
that  a  statute  providing  that  a  writ  of 
certiorari  may  be  allowed  by  a  su- 
preme court  commissioner,  is  not  un- 
constitutional. Smith  V,  Odell,  i  Pin. 
(Wis.)  449. 

1.  Gardner  v.  Highway  Com*rs,  10 
How.  Pr.  (N.  Y.  Supreme  Ct.)  i8i; 
People  V*  Allegany  County,  15  Wend. 
(N.  Y.)  198;  People  v,  McDonald,  2 
Hun  (N.  Y.)  73;  People  v.  Cheritree, 
4  Thomp.  &  C.  (N.  Y.)  289;  People  r. 
Special  Term.  57  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  467;  Starr  v.  Rochester,  6 
Wend.  (N.  Y.)  565;  Comstock  v.  Por- 
ter, 5  Wend.  (N.  Y.)98;  State  v,  Senft, 
2  Hill  (S.  Car.)  370;  State  v.  Black, 
34  S.  Car.  194;  Rodman  z/.  Austin,  3 
Murph.  (N.  Car.)  2521  See  also  article 
Chambers  and  Vacation. 

Upon  a  motion  made  to  set  aside 
a  common-law  writ  of  certiorari  for 
irregularity  on  the  ground  that  the 
proceedings  were  ex  parte^  being  al- 
lowed by  a  judge  at  chambers,  the 
court  said :  "  On  a  careful  examination 
of  the  practice  as  settled  bv  the  court 
in  this  state,  it  seems  to  be  entirely 
clear  that  a  common-law  certiorari 
cannot  be  allowed  by  a  judge  or  other 
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(2)  New  Jersey  Practice. — In  New  Jersey,  however,  more  lati- 
tude has  been  observed  in  allowing  the  writ,  and  while,  in  super- 
intending inferior  jurisdictions  in  the  exercise  of  public  powers 
and  authorities  in  which  the  people  at  large  are  concerned,  the 
writ  of  certiorari  can  be  granted  at  bar  only,  and  that  upon  good 
cause  shown,*  yet  with  respect  to  the  ordinary  tribunals,  whether 
civil  or  criminal,  the  certiorari  being  merely  in  the  nature  of  a 
writ  of  error  to  remove  judgments  in  matters  touching  the  private 
rights  of  individuals  only,  it  has  always  been  the  custom  for  a 
single  judge  at  chambers  to  allow  such  writ,  and  that  without  spe- 
cial cause  shown.* 

(3)  Statutory  Regulations. — Jurisdiction  to  issue  the  writ  at 
chambers  is,  however,  in  a  great  measure  dependent  upon  statu- 
tory regulations  and  the  rules  of  practice  observed  in  the  several 
states.* 


officer  at  chambers;  an  application  to 
the  court,  either  at  general  or  special 
term,  is  necessary."  Gardner  v.  High- 
way Com'rs,  10  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  181. 

Beason  of  Rule. — In  People  v,  Alle- 
gany County,  15  Wend.  (N.  Y.)  206, 
the  court  said  that  in  the  exercise  of 
the  superintending  power  of  the  Su- 
preme Court  over  inferior  jurisdic- 
tions the  writ  of  error  is  a  writ  of 
right,  and  issues  upon  conforming  to 
such  regulations  as  have  been  pre- 
scribed by  law;  but  the  writ  of  cer- 
tiorari, especially  in  those  cases  where 
it  is  used  for  the  purpose  of*  review- 
ing the  acts  and  decisions  of  the 
special  jurisdictions  which  are  created 
by  statute  and  do  not  proceed  accord- 
ing to  the  course  of  the  common  law, 
does  not  issue  ex  debito  justitia,  but 
only  upon  application  and  cause 
shown;  the  reason  being  that  these 
bodies  exercise  powers  in  which  the 
people  at  large  are  concerned,  and 
great  public  detriment  might  result 
from  interfering  with  their  proceed- 
ings. The  writ  cannot  be  allowed  by 
a  judge  at  chambers,  but  only  by  the 
court  itself. 

1.  Ludlow  V,  Ludlow,  4  N.  J.  L.  449; 
State  V.  Hanford,  11  N.  J.  L.  72;  Over- 
seers of  the  Poor  v.  Overseers  of  the 
Poor,  31  N.  J.  L.  366;  Whitehead  v. 
Gray,  12  N.  J.  L.  38.  See  also  State 
V,  Vanderveer,  7  N.  J.  L.  38. 

Highway  Prooeedings. — A  certiorari 
to  surveyors  of  highways  cannot  be 
issued  by  a  judge  at  chambers,  but 
must  be  applied  for  at  bar.  State  v, 
Vanderveer,  7  N.  J.  L.  38, 

However,  under  the  Act  of  April 


6,  1865  (Pamph.  L.  N.  J.  799),  a  judge 
in  term  or  vacation  may  allow  a  writ 
of  certiorari  in  road  cases.  Powell 
V.  Hitchner,  32  N.  J.  L.  214. 

8.  Ludlow  V,  Ludlow,  4  N.  J.  L. 
450;  Overseers  of  the  Poor  v.  Over- 
seers of  the  Poor,  31  N.  J.  L.  366; 
Anonymous,  9  N.  J.  L.  2;  State  v. 
Hanford,  11  N.  J.  L.  71;  Whitehead 
V,  Gray,  12  N,  J.  L.  38;  State  v,  Mor- 
ris Canal,  etc.',  Co.,  13  N.  J.  L.  192. 

In  the  case  of  Overseers  of  the  Poor 
V.  Overseers  of  the  Poor,  31  N.  J.  L. 
366,  the  court  said:  This  "  is  a  case 
where  the  certiorari  is  in  the  nature 
of  a  writ  of  error,  to  determine  the 
pecuniary  liability  of  two  townships 
*  *  *  to  support  a  poor  person,  and 
not  one  in  which  the  people  at  large 
are  concerned."  Hence  the  writ  of 
certiorari  may  be  allowed  by  a  single 
justice  at  chambers. 

mutrationi  of  Bvle. — A  writ  of  cer- 
tiorari to  remove  a  settlement  of  ex- 
ecutors' accounts  from  the  Orphans' 
Court  may  be  allowed  by  a  judge 
at  chambers,  Ludlow  v,  Ludlow,  4  N. 
J.  L.  444;  or  to  remove  an  order  or 
decree  for  the  sale  of  land.  State  v. 
Hanford,  11  N.  J,  L.  71. 

Certiorari  may  be  granted  by  a 
single  judge  at  chambers  to  remove 
an  indictment.  State  v,  Morris  Canal, 
etc.,  Co.,  13  N.  J.  L.  192;  Anony- 
mous, 9  N.  J.  L.  2. 

3.  Arkansai. — In  Arkansas  a  judge  of 
the  Supreme  Court  has  power  to  issue 
a  writ  of  certiorari  in  vacation.  Ex  p^ 
Anthony,  5  Ark.  358.  Such  power 
also  belongs  to  the  circuit  judge,  and 
where  the  certiorari  was  issued  by 
the  clerk,  und^r  the  orders  and  by  the 
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V.  Wheh  the  Weit  Lies— 1.  Granting  of  Writ  Discretionary— 
a.  Generally. — The  writ  of  certiorari  is  not  a  writ  of  right,  but 


direction  of  the  judge  of  the  Circuit 
Court  in  vacation,  it  stands  in  the 
same  situation  as  if  issued  by  the 
judge  himself.  Thorn  v.  Reed,  i 
Ark.  489. 

California. — It  is  provided  by  statute 
in  California  that  the  justices  of  the 
Supreme  Court  or  any  of  them  may, 
at  chambers,  grant  all  orders  and 
writs  which  are  usually  granted  in 
the  first  instance  upon  an  ex  parte  ap- 
plication except  writs  of  mandamus, 
certiorari,  and  prohibition.  Cal. 
Code  Civ.  Pro.,  g  165.  And  under 
the  amended  constitution  it  has  been 
held  that  the  writ  of  certiorari  can 
only  be  issued  under  the  authority  of 
the  court  itself,  sitting  as  a  court,  and 
not  by  its  justices  as  such,  or  any 
of  them.  Smith  v,  Oakland,  40  Cal. 
482. 

The  district  judge  has  jurisdiction 
to  issue  writs  of  certiorari  and  hear 
the  return  to  the  same  at  chambers. 
People  V,  Marin  County,  10  Cal.  344. 

Dakota. — Writs  of  certiorari  may  be 
issued  by  any  two  justices  of  the  Su- 
preme Court  or  by  a  judge  of  the  Dis- 
trict Court  in  vacation,  and  when 
issued  by  a  judge  of  the  district  may 
be  made  returnable  and  a  hearing 
thereon  be  had  in  vacation.  Rev. 
Code  Dak.,  §  712. 

Florida. — In  Florida  a  justice  of  the 
Supreme  Court,  upon  cause  shown, 
may  in  vacation  allow  the  writ  of 
certiorari.  Laws  of  Florida,  c.  1626; 
Basnet  v.  Jacksonville,  18  Fla.  525. 

MaataohTuetti. — In  Massachusetts  it 
is  provided  by  statute  (Stat.  1873,  c. 
355)  that  petitions  for  writs  of  certio- 
rari may  be  presented,  heard,  and  de- 
termined in  any  county,  in  term  time 
or  vacation;  and  the  writ  may  be  is- 
sued from  the  clerk's  office  in  any 
county,  and  be  made  returnable  as  the 
court  shall  direct.  Boston,  etc.,  R. 
Co.  V.  Hampden  County,  116  Mass.  83. 

Michigan.  —  A  circuit  court  com- 
missioner has  power  to  allow  the  writ 
of  certiorari  (2  Comp.  L.,  §  7133),  and 
the  Circuit  Court  has  jurisdiction  to 
issue  and  hear  the  same.  Zook  v. 
Blough,  42  Mich.  488. 

Minnesota. — Any  one  of  the  judges 
of  the  Supreme  Court  has  power  in 
vacation  to  issue  a  writ  of  certiorari. 
Stat.  Minn.,  c.  63,  §  4827;  Gen.  Stat. 
1866,  c.  63,  §  5;  1878,  c.  63,  §  5. 


In  this  state  the  judges  of  the  Dis- 
trict Court  in  vacation  have  power 
to  award  throughout  the  state,  re- 
turnable to  the  proper  county,  writs 
of  certiorari,  etc.  Stat.  Minn.,  c.  64, 
§  4837;  Gen.  Stat.  1866,  c.  64,  §  3; 
1878,  c.  64,  §  3,  as  amended  1881,  Ex. 

Missisiippi. — Judges  of  the  supreme 
and  circuit  courts,  and  chancellors  in 
term  time  and  vacation,  may  severally 
order  the  issuance  of  writs  of  habeas 
corpus,  certiorari,  etc.,  and  grant  in- 
junctions and  all  other  remedial  writs 
in  all  cases  where  the  same  may  be 
properly  granted  according  to  the 
right  of  justice,  returnable  to  any 
court,  whether  the  suits  or  proceed- 
ings be  or  be  not  pending  in  the 
district  of  the  judge  or  chancellor 
granting  the  same.  The  fiat  of  such 
judge  or  chancellor  shall  authorize 
the  issuance  of  the  process  or  re- 
medial writ  if  the  judge  or  chancellor 
consider  it  proper.    Miss.  Ann.  Code, 

§916. 

How  Tork. — Under  the  Laws  of  1847, 
c.  280,  vol.  i.  p.  319,  conferring  upon 
the  justices  of  the  Supreme  Court 
power  to  issue  writs  of  certiorari  at 
chambers,  it  has  been  construed  to 
mean  the  statutory  and  not  the  com- 
mon-law writ  of  certiorari.  Gardner 
V.  Highway  Com'rs,  10  How.  Pr.  (N. 
Y.  Supreme  Ct.)  183;  which  must  be 
applied  for  and  granted  in  open  court 
either  at  special  or  general  term. 
People  V,  McDonald,  2  Hun  (N.  Y.) 
73;  Gardner  v.  Highway  Com'rs,  10 
How.  Pr.  (N.  Y.  Supreme  Ct.)  i8t; 
People  z\  Allegany  County,  15  Wend. 
(N.  Y.)  198;  People  v,  Cheritree,  4 
Thomp.  &  C.  (N.  Y.)  289.  See  also 
Starr  v,   Rochester,  6  Wend.  (N.  Y.) 

565. 

Any  justice  of  the  Supreme  Court 
or  any  officer  authorized  to  perform 
the  duties  of  such  justice  in  vacation, 
may  grant  a  writ  of  certiorari  to  re- 
move into  the  Court  of  General  Ses- 
sions of  the  county  a  conviction  had 
before  any  Court  of  Special  Sessions 
or  police  court.  People  v.  General 
Sessions,  15  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  59. 

A  certiorari  to  remove  ini  >  the 
Court  of  Sessions  of  the  county  a 
conviction  had  before  any  Court  of 
Special  Sessions  or  police  court  may 
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Will  be  granted  or  denied  in  the  discretion  of  the  court,  according  to 
the  circumstances  of  each  particular  case,  as  justice  may  require.* 

be   allowed,  on  application    for    the  "  circuit  courts  in  term  and  the  judges 

convict,  by  any  justice  of  the  Supreme  thereof  in  vacation  shall  have  power 

Court,  or  officer  authorized  to  perform  to  award  throughout  this  state,  re- 

his  duties  in  vacation.     N.  Y.  Laws  turnable  in  the  proper  county,  writs 

1859,  p.  795,  c.  339,  §  a.  of  injunction,  m  exeat,  and  all  other 

Where  a  certiorari  is  issued  by  the  writs  and   processes    which   may    be 

Supreme   Court,   the   same   must    be  necessary  to  the  due  execution  of  the 

allowed  by  the  court,  and  not  by  a  powers  with  which  they  are  vested," 

commissioner.     Starr  v,  Rochester,  6  it  has  been  held  that  the  circuit  judge, 

Wend.  (N.  Y.)  565;  Gardner  v^  High-  under  such  statute,  had  ample  power 

way  Com'rs,  10  How.   Pr.  (N.  Y.  Su-  to  allow  a  common-law  writ  of  cer- 

preme  Ct.)  182.  tiorari  in  vacation.     Wilson  v.  Heller, 

A   great  number  of  statutes  exist  32  Wis.  464.      Section   2420,    San.   & 

where   the   writ   of   certiorari   is  ex-  Ber.  Ann.  Stat.  Wis.,  supersedes  the 

pressly   authorized   and    the   manner  above  provision,  and  states  the  juris- 

of   allowance   regulated    for   the    re-  diction  and  authority  of  the  circuit 

moval  of  proceedings  had  before  in-  courts  in  a  more  general  way. 

ferior    tribunals    into    the     Supreme  \»  Arkansas* — Flournoy  r.  Payne,  28 

Court  for  review,  and  in  such  cases  Ark*  87;  Exp,  Pearce,  44  Ark.  509. 

the  judge  at  chambers  is   expressly  California, — Keys  v.  Marin  County, 

authorized  to  allow  such  writs.    Gard-  42  Cal.  25a. 

ner  v.  Highway  Com'rs,  10  How.  Pr.  Florida, — Jacksonville,  etc.,  R.  Co. 

(N.  Y.  Supreme  Ct.)  183.  v.  Boy  (Fla.,  1894),  16  So.  Rep.  290. 

Texas. — The   judge,  of  the   District  Illinois* — Hyslop   v.    Finch,  99   111. 

Court  shall  have  authority,  either  in  171. 

term  time  or  vacation,  to  grant  writs  Indiana,  —  Bannister    v,    Allen,    i 

of  mandamus,  certiorari,  etc.,  and  all  Blackf.  (Ind.)  414. 

other  writs  necessary  to  the  enforce-  Iowa,  —  Wood  worth    v.    Gibbs,    6i 

ment  of  the  jurisdiction  of  the  court*  Iowa  398. 

Sayles  Tex.  Civ.  Stat.,  art.  1123;  Act  Maine,  —  Parsonsfield   v.   Lord,    23 

May  II,  1846;  June  22,   1846,  §4;  ist  Me.  511;  Cornville  v,  Somerset  Coun- 

Leg.,  p.  200;  P.  D.  1407.  ty,  33  Me,  237;  Petition  of  Waterville, 

West  Virginia. — The  jurisdiction  to  31  Me.  506;  Oxford  v,  Oxford  County, 

issue  the   writ  of    certiorari   (except  43    Me.    257 ;    Levant    v,    Penobscot 

such  as  may  be  issued  from  the  Su-  County,  67  Me.  429:  White  v,  Lincoln 

preme  Court  of  Appeals  or  a  judge  County,  70  Me.  317. 

thereof  in  vacation)  shall  be   in  the  Massachusetts, — Petition  of  New  Sa- 

Circuit  Court  of  the  county  in  which  lem,  6  Pick.  (Mass.)  470* 

the  record  or  proceeding  is  to  which  New  Jersey, — Ludlow  v,  Ludlow,  4 

the  writ   relates,  and  such   writ  may  N.  J.   L.  444;  State  v.   Woodward,   9 

be  awarded  by  a  judge  of  such  court  N.  J.  L.  21;  State  v,  Bentley,  23  N.  J. 

in  vacation.     Code  West  Va.,  c.  123,  L.  532;  In  re  Highway,  3  N.  J.  L.  579; 

§  3.  State  V,  Green,  i8  N.  J.  L.  179;  Haines 

Writs  of  certiorari  may  be  awarded  v.  Campion,   18  N.  J.   L.  49;  State  v, 

by  the  judge  of  the  Circuit  Court  in  Wood,  23  N.  J.  L.  560. 

vacation,   and,    in  case   of    an  order  New  York, — People  v.  Still  well,   19 

abridging  the   freedom  of  a  person,  N.  Y.  531;  People  v,  Andrews.  52  N. 

may   be    returned,    heard   and  deter-  Y.   445  ;    People  v.    Fire   Com'rs,    77 

mined  by  the   judge  of  such  Circuit  N.  Y.  605;  People  v.  Queens  County. 

Court     in     vacation,    if    reasonable  i    Hill  (N.   Y.)   195;  People  v.  Board 

notice   of   such    hearing    shall    have  of   Police,   82   N.   Y.   506:    People    v. 

been  given  to  the  other  party,   and  Assessors,  2  Hun  (N.  Y.)  583;   People 

such  court  or  judge  may  grant  a  writ  v.  Perry,  16  Hun  (N.  Y.)  461;  People 

of  habeas  corpus  in  aid  of  such  cer-  v.    New  York,    19  Hun  (N.    Y.)  441; 

tiorari.     Code  West  Va.,  c.   no,  §  4;  People  v.  New  York,  2  Hill  (N.  Y.)  9: 

Acts  1882,  c.  153.  Matter  of  Bruni,  i  Barb.  (N.  Y.)  187; 

Wisooniin. — Under  §4,  c.  116,  Rev.  People  v,  Peabody,  26  Barb.  (N.  Y.) 

Stat,  of  Wisconsin,  providing  that  the  437;  People  v.   Mayer,   16  Barb.   (N, 
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b.  Discretion  not  Arbitrary. — This  discretion,  however, 
is  not  an  arbitrary  one,  governed  by  the  whim  or  caprice  of  the 


Y.)  362;  People  V.  New  York,  5  Barb. 
(N.  Y.)43;  People  v.  Comptroller,  10 
N.  Y.  Wkly.  Dig.  104. 

Ohio, — Bliss  v.  Enslow,  3  Ohio  269. 

Vermont, — Royalton  v.  Fox,  5  Vt. 
458;  Londonderry  V.  Peru,  45  Vt.  424; 
Walbridge  v,  Walbridge,46  Vt.  617. 

Aetion  of  ICnxiidpal  Boards. — In  Michi- 
gan the  writ  of  certiorari,  being  dis- 
cretionary, has  generally  been  refused 
where  it  was  sought  to  review  the  reg- 
ularity of  proceedings  in  the  organiza- 
tion of  smaller  municipal  bodies;  but 
it  will  be  granted  on  the  relation  of 
the  supervisor,  when  his  official  rights 
are  involved,  to  inquire  into  the  legal 
existence  of  the  township,  where  the 
action  of  the  board  of  supervisors  in 
organizing  such  township  is  subject 
to  review.  People  v,  Gladwin  County, 
41  Mich.  647. 

Equitable  Considoratioiui. — The  court, 
in  exercising  its  discretion,  will  be 
governed  largely  by  equitable  consifl- 
erations,  Marblehead  v.  Essex  Coun- 
ty, 5  Gray  (Mass.)  451;  and  the  writ 
should  not  be  allowed  when  the 
equities  are  against  it.  People  v.  Drain 
Com*r,  40  Mich.  745. 

The  Condiict  of  the  Party  Applying  will 
be  taken  into  consideration  by  the 
court  in  exercising  its  discretion. 
Reg.  V.  South  Holland  Drainage  Com- 
mittee, 8  Ad.  &  El.  429,  35  E.  C.  L. 
422.  I  P.  &  D.  79.  I  W.  W.  &  H.  647. 

The  Bequest  of  the  Inferior  Court  will 
be  a  strong  reason  in  favor  of  the  al- 
lowance of  the  writ.  State  v,  Za- 
briskie,  43  N.  J.  L.  369. 

Imposing  Terms. — In  a  contested  eleo* 
tion  case  a  certiorari  is  not  of  right, 
and  therefore  the  court  may  impose 
terms  upon  its  allowance,  and  may 
review  the  allocatur  and  quash  the 
writ  if  there  are  no  sufficient  grounds 
therefor.  Ewing  v,  Thompson,  43 
Pa.  St.  372. 

Legislature  cannot  Abolish  Discretion. 
— Texas. — The  Constitution  of  Texas 
grants  to  the  district  courts  jurisdic- 
tion to  control  inferior  jurisdictions, 
by  the  use  of  writs  issued  by  the  court 
or  one  of  the  judges  thereof,  and 
clearly  confines  the  exercise  of  this 
power  to  cases  wherein  the  court  or 
judge,  exercising  a  sound  discretion, 
believes  some  wrong  to  have  been 
done  by  the  inferior  tribunal.  The 
legislature    consequently   cannot  do 
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away  with  this  exercise  of  judicial 
discretion  by  the  District  Court,  and 
therefor  the  Act  of  Feb.  10,  1852, 
which  attempted  to  make  a  certiorari 
a  writ  of  right,  was  held  unconstitu- 
tional and  void.  Thomas  v.  State,  9 
Tex.  324. 

Exceptional  Case»— Certiorari  Granted 
of  Sight. — The  writ  of  certiorari  does 
not  go  as  of  right  save  on  the  appli- 
cation of  the  attorney-general  in  his 
official  capacity:  but  if  a  person  di- 
rectly aggrieved  by  the  order  of  an 
inferior  tribunal  can  show  that  it  had 
no  jurisdiction,  or  had  in  substance 
exceeded  its  jurisdiction,  or  was  im- 
properly constituted,  the  general 
course  is  to  award  the  writ  as  of  com- 
mon right,  unless  the  applicant  has, 
by  his  conduct,  forfeited  that  right  or 
rendered  it  inexpedient  that  the  court 
should  interfere.  In  re  Lord  Listo- 
wel's  Fishery,  9  Ir.  R.,  C.  L.  46 — Q. 
B. 

So  where  an  applicant,  in  the  case 
of  improperly  and  illegally  stopping 
up  a  highway,  has  by  reason  of  his 
local  situation  a  peculiar  grievance  of 
his  own,  and  is  not  merely  applying 
as  one  oif  the  public,  he  is  entitled  to 
the  writ  ex  debito  justitice,  Reg.  v. 
Justices,  L.  R.,  5  Q.  B.  466,  39  L.  J. 
M.  C.  145. 

Delaware, — By  statute  in  Delaware 
certiorari  is  in  some  cases  a  writ  of 
right.  Biggs  v,  Rickards,  3  Harr. 
(Del.)  283. 

New  Jersey, — Since  the  passage  of 
the  New  Jersey  Act  of  1869,  p.  1238, 
*'  defects  in  proceedings  by  municipal 
authority  under  which  a  sale  and 
conveyance  of  real  estate  has  been 
made,  which  were  formerly  available 
in  an  action  of  ejectment,  can  be 
taken  advantage  of  only  on  certio- 
rari;" and  it  is  questionable  whether 
the  writ,  under  this  act,  if  applied  for 
after  t^e  sale  and  conveyance  of  the 
property,  is  not  a  writ  of  right.  State 
V,  Paterson,  37  N.  J.  L.  380. 

New  York, — After  confirmation  of 
the  report  of  the  commissioners  of  es- 
timate and  assessment  in  New  York 
street  cases  it  was  commonly  a  mat- 
ter of  course  to  allow  a  certiorari  to 
the  justices  of  the  Supreme  Court, 
if  applied  for,  in  order  to  enable  the 
party  to  remove  the  proceeding  into 
that  court  for  the  correction  of  errors. 
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tribunal ;  but  it  is  a  sound,  judicial  discretion,  dependent  on  the 
settled  legal  principles  applicable  to  the  case,  and  an  abuse  thereof 
will  be  good  ground  for  a  review  in  the  appellate  court* 

c.  Discretion  not  Used.— Likewise  the  action  of  the  court 
may  be  reviewed  where  it  appears  that  the  discretion  given  was 
not  exercised  at  all.* 

^/.  Cause  must  be  Shown. — The  writ,  then,  being  discretion- 
ary, will  be  allowed  only  when  the  application  shows  some  special 
ground  or  cause  for  its  issuance.* 

e.  Must  be  Beneficial. — And  it  will  not  be  granted  unless 
it  will  accomplish  substantial  justice  and  be  of  benefit  to  the 
party  applying.* 

/.  Technical  and  Formal  Errors  not  Prejudicial. — 

The  writ  will  not  be  granted  for  the  correction  of  merely  harm- 
lessy  technical,  or  formal  errors,  which  are  not  shown  to  have  re- 


Matter  of  Mount  Morris  Square,  s 
Hill  (N.  Y.)  14. 

Summary  Proceedings » — In  Matthews 
V,  Matthews,  4  Ired.  (N.  Car.)  155)  it 
was  held  that  where  a  tribunal  pro- 
ceeded in  a  summary  manner,  not 
according  to  the  course  of  the  com- 
mon law,  as  in  a  case  under  the  Pro- 
cessioning Act  of  North  Carolina^ 
certiorari  for  review  should  be  grant- 
ed ex  debito  justitia.  To  the  same 
effect  see  State  e^.  Bill,  13  Ired.  (N. 
Car.)  373. 

1.  School  Trustees  v.  School  Direc- 
tors, 88  111.  100;  Supervisors  v.  Ma- 
goon,  109  111.  142;  Flournoy  f.  Payne, 
a8  Ark.  87;  Ex  p.  Pearce,  44  Ark.  509; 
Bob  V,  State,  2  Yerg.  (Tenn.)  173. 

8.  Minnehaha  County  v.  Champion, 
5  Dakota  433,  where  the  writ  was  dis- 
missed upon  an  erroneous  view  of 
the  law. 

8.  People  V,  Rochester,  21  Barb.  (N. 
Y.)  656;  People  V.  Assessors,  2  Hun 
(N.  Y.)  583;  5  Thomp.  &  C.  (N.  Y.) 
155;  Susquehanna  Bank  v,  Broome 
County,  25  N.  Y.  312  {cited  V9\ih  ap- 
proval in  Kilbourne  v,  St.  John,  59 
N.  Y.  21);  State  v.  Zabriskie,  43  N. 
J.  L.  369;  Pennsylvania  v,  Kirkpat- 
rick,  Add.  (Pa.)  197,  and  note;  School 
Trustees  v.  School  Directors,  88  111. 
100;  Harrow  v.  Ohio  River  R,  Co., 
38  W.  Va.  711;  Duggen  v.  McGruder, 
I  Walk.  (Miss.)  112,  12  Am.  Dec.  527; 
Basnet  v*  Jacksonville,  18  Fla.  523. 
See  also  O'Brien  v.  Dunn,  5  Tex.  574; 
Clark  V.  Hutton,  28  Tex.  123;  Mays 
Vi.  Lewis,  4  Tex.  i;  Connallyt^.  Renn, 
17  Tex.  123;  King  v,  Longcope,  7 
Tex.  236;  Hooks  r.  Lewis,  16  Tex. 
551;    Inge  V.   Benson,   15  Tex.   315; 


Ford  V,  Williams,  6  Tex.  311;  Jones 
v»  Nold,  22  Tex.  379;  Clay  v.  Clay, 
7  Tex.  250;  Hope  v.  Alley,  11  Tex. 
259;  Haley  v.  Villeneuve,  11  Tex.  617; 
Peabody  v.  Buentillo,  18  Tex.  313. 

Orantablt  on  Petitioii.— Certiorari  is 
not  a  writ  of  right,  and  issues  only 
upon  petition,  Tucker's  Petition,  27 
N.  H.  405;  but  if  it  be  granted  on  mo- 
tion, without  affidavit,  and  the  oppo- 
site party  appear  in  the  court  above 
and  enter  on  trial  without  noticing 
the  defect,  all  objections  to  the  grant- 
ing of  the  writ  will  be  considered 
waived.  Moore  v,  Ernst,  54  Misft. 
642. 

4.  Burgett  r.  Apperson.  52  Ark.  213; 
McCoy  V.  Jackson  County  Ct.,  21  Ark. 
475;  McKenney  v,  Penobscot  County, 
40  Me.  136;  Farmington  River  Water 
Power  Co.  v,  Berkshire  County,  iia 
Mass.  206 ;  Mendon  v.  Worcester 
County,  2  Allen  (Mass.)  463. 

A  fortiori  would  this  writ  be  re* 
fused  where  it  would  not  only  result  in 
no  good  or  useful  purpose,  but  would 
tetid  to  great  or  unnecessary  expense 
of  parties.  Lees  r.  Childs,  17  Mass. 
351;  Freetown  v.  Bristol  County,  9 
Pick.  (Mass.)  46. 

In  ICiohignn  certiorari  issues  from 
the  Supreme  Court  only  where  that 
process  is  necessary  to  prevent  a  fail- 
ure of  justice.  Adams  f.  Abram,  38 
Mich.  302.  Nor  does  it  lie  to  set  aside 
a  satisfied  judgment  where  the  neces- 
sity for  so  doing  is  not  apparent.  Ish- 
peming  v,  Maroney,  49  Mich.  226. 
See  also  Powell  v*  People,  47  Mich. 
108.  Nor  will  it  be  allowed  to  work 
injustice  to  private  rights.  Kimball 
V.  Homan,  74  Mich.  699. 
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suited  prejudicially  or  to  have  caused  substantial  injustice  to  the 
relator.* 

Especially  will  the  writ  be  refused  where  substantial  justice 
has  been  done,  and  where,  if  the  proceedings  were  quashed, 
ruinous  or  very  mischievous  consequences  would  ensue  and  the 
parties  could  not  be  placed  in  statu  quo.^ 

'  g.  Substantial  Errors. — But,  on  the  other  hand,  if  the  er- 
rors complained  of  are  matters  of  substance  and  not  of  form  ;  if 
the  objection  goes  to  the  merits  of  the  case,  and  could  not  have 
been  obviated  if  taken  earlier;  and  particularly  if  the  judgment, 
where  unreversed,  might  be  the  foundation  of  further  onerous 
proceedings  against  the  party  aggrieved, — the  court  will  use  its 
discretion  in  favor  of  the  applicant  and  grant  him  the  writ.* 

1.  Alabama, — Huffaker  v.  Boring,  8  Vt.   426;  West   River   Bridge   Co.   v. 

Ala.  87.  Dix,  i6Vt.  446;  Lyman  v.  Burlington, 

Illinois, — Miller  t^.  School  Trustees,  22  Vt.  131;  Paine  v.  Leicester,  22  Vt. 

88  111.  26.  44:  Rockingham   v,   Westminster,  24 

Iowa, — Johnson  v,  Clayton  County,  Vt.  288;  Pomfret  v,  Hartford,  42  Vt. 

61  Iowa  89.  134;    Chase   v,    Rutland,  47  Vt.  393; 

Maine. — Cushing  v.  Gay,  23  Me.  9;  Hancock   v,   Worcester,   62   Vt.    106; 
North    Berwick   v,  York  County,  25  Gray  w.  Middletown,  56  Vt,  53;  French 
Me.  69;  Petition  of  Waterville,  31  Me.  v,  Barre,  58  Vt.  567. 
506;  Bangor  z'.  Penobscot  County^  30  Wisconsin,  —  Knapp   v.    Heller,  32 
Me.  270;  Rand  v,  Tobie,  32  Me.  450;  Wis.  467. 
Petition   of   West    Bath,    36   Me.   74;  See  also  V.  16.  c,  infra, 
Sumner  t'.  Oxford  County,  37  Me.  112;  Action  of  Fublio   Boues. — Thus   the 
Smith  V,  Cumberland  County,  42  Me.  writ  should  not  be  allowed  to  disturb 
395;  Furbush  V.  Cummingham,  56  Me.  the  action  of  public  bodies  intrusted 
184;  Hopkins  v,  Fogler,  60  Me.  266;  with  the  management   of  local   con- 
Bethel  z/.  Oxford  County,  60  Me.  535;  cerns,  unless  on  grounds  indicating 
McPheters  v.  Morrill,  66  Me.  123.  that    actual  wrong   has    been    done. 

Massachusetts, — Ex  p,    Weston,    ii  Gager  v,  Chippewa  County,  47  Mich. 

Mass.  417;  Adams,  Petitioner,  4  Pick.  167. 

(Mass.)     25;     Freetown     v,     Bristol  After  Gonstrnction  of  Highway. — The 

County,  9  Pick.  (Mass.)  46;  Cobb  v,  court  will  not  grant  a  certiorari  for 

Lucas,  15  Pick.  (Mass.)  i;  Gleason  v,  defects  of  form  in  proceedings  for  es- 

Sloper,  24  Pick.  (Mass.)  181;  Whately  tablishing  a  highway  after  it  has  been 

v.    Franklin   County,    i  Met.  (Mass.)  located,  accepted,  and  made.     Ex  p, 

336;  Hancock  v,  Boston,  i  Met.  (Mass.)  Miller,  4  Mass.  565. 

122;  Stone  V,  Boston,  2  Met.  (Mass.)  Snooesiifcd    Party  not    Injured.  ^ The 

220;  Peckford  v.  Lynn,  98  Mass.  491.  Georgia  Code,  §4052,  allows  a  party 

Michigan, — Donough  v.  Dewey,  8a  dissatisfied  with  the  decision  or  judg- 

Mich.  309;  People  v,  Leavitt,  41  Mich,  ment  in  a  cause  tried   in  a  justice's 

470.      See  also   Davison   v,    Otis,  24  court  to  apply  for  and  obtain  a  writ  of 

Mich.  23.  certiorari  for  the  correction  of  errors 

Mississippi. — Duggen  v,  McGruder,  made  upon  the  trial;  but  that  section 

I  Walk.  (Miss.)  112,  12  Am.  Dec.  527.  does  not  contemplate  that  the  party 

New   Hampshire,  —  Landaff's    Peti-  who  gains  his  case  completely  and  en- 

tion,  34  N.  H.  163.  tirely  in  the  justice's  court  may,  by 

New  Jersey. — State  v.  Blauvelt,  34  writ  of  certiorari,  have  the  Superior 

N.  J.  L.  261.  Court  review  alleged  errors  commit- 

New  Mexico, — In   re  Watts,    I    N.  ted  by  the  justice,  which  resulted  in 

Mex.  541.  no  injury  to  the  prevailing  party  on 

New    Yorh,  —  Elmendorf    v.    New  the  trial  before  the  justice.     Shope  r. 

York,  25  Wend.  (N.  Y.)  693.  Fite,  91  Ga.  174. 

Texas, — Mays  v,  Lewis,  4  Tex,  i;  8.  Rutland    v,   Worcester    County, 

Clay  V,  Clay,  7  Tex.  250  ;  Criswell  v,  20  Pick.  (Mass.)  71. 

Ricbter,  13  Tex.  18.  8.  Barnard  v.  Fitch,  7  Met.  (Mass. 

Vermont.  —  Myers  v.    Pownal.   16  605. 
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CERTIORARI. 


Writ  Diieretionaiy. 


h.  Public   Detriment  and   Inconvenience.— Where  the 

granting  of  a  certiorari  would  result  in  public  detriment  and  in- 
convenience, the  court,  in  the  exercise  of  a  sound  discretion,  will 
deny  the  writ.* 

i.  Where  Other  Remedies  Exist.— The  court  will  exer- 
cise its  sound  discretion  in  granting  a  certiorari,  even  though  the 
party  has  some  other  adequate  remedy;  but,  as  a  general  rule,  the' 
writ  will  be  refused  in  such  a  case.*  See  V.  lo,  Where  Other 
Remedy  Exists^  infra. 


Judgment  for  Action  In  SepIoTin. — 

Thus  the  writ  has  been  allowed  to 
review  the  judgment  of  a  justice  of 
the  peace  dismissing  a  writ  of  re- 
plevin for  want  of  sufficient  descrip- 
tion of  the  property,  and  giving  judg- 
ment for  the  return  of  the  property. 
Proper  v,  Conkling,  67  Mich.  244. 

Estate  Taken  UnlawfaUy. — Where  it 
appears  that  a  substantial  wrong  has 
been  done  to  the  petitioner,  that  the 
estate  has  been  taken  without  a  com- 
pliance with  the  requirements  of  law, 
and  that  he  is  guilty  of  no  such  laches 
as  to  deprive  him  of  his  remedy,  the 
writ  will  be  issued  as  prayed  for. 
SpofiFord  v»  Bucksport,  etc.,  R.  Co., 
66  Me.  26. 

Acyndieation  without  Hearing.— Where 
canal  appraisers  appraised  the  dam- 
ages of  an  individual  without  giving 
him  an  opportunity  to  be  heard  or  to 
produce  testimony,  the  court  allowed 
a  certiorari.  Fonda  v.  Canal  Apprais- 
ers. I  Wend.  (N.  Y.)  288. 

Impairing  Usefalness  of  Harbor. — 
County  commissioners  in  MassachU" 
setts  have  no  jurisdiction  to  locate  a 
highway  upon  a  beach  which  forms 
one  side  of  a  harbor,  and  which^ 
though  not  within  the  ebb  and  flow 
of  ordinary  tides  unaided  by  storm 
or  wind,  is  almost  invariably  covered 
by  spring  tides,  and  part  of  which  is 
often  useful  to  vessels  drifting  from 
their  anchorage  in  the  harbor.  And  a 
writ  of  certiorari  will,  in  the  sound 
discretion  of  the  court,  be  granted 
to  quash  such  a  location,  if  it  would 
probably,  though  not  necessarily,  in- 
jure the  harbor  for  the  purpose  of 
navigation  or  interfere  with  public 
measures  for  its  protection  and  im- 
provement. Marblehead  v.  Essex 
County.  5  Gray  (Mass.)  451. 

1.  Burgettv.  Apperson,  52  Ark.  213: 
Dixon  v.  Cincinnati,  14  Ohio  240: 
School  Trustees  v.  School  Directors, 
88  111.  100;  Matter  of  Eightieth  Street, 


17  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  324; 
Matter  of  Mount  Morris  Square,  2  Hill 
(N.  Y.)  14;  Elmendorf  ».  New  York, 
25  Wend.  (N.  Y.)  693;  Susquehanna 
Bank  v,  Broome  County,  25  N.  Y. 
312,  approved  in  Kilbourne  v,  St. 
John,  59  N.  Y.  21. 

Attadang  ABseesmentf. — In  People  v. 
Allegany  County,  15  Wend.  (N.  Y.) 
198,  a  certiorari  was  sought  to  review 
and  annul  the  assessments  of  a  super- 
visor for  county  charges.  The  court 
refused  to  sustain  the  writ,  since,  if 
the  assessments  were  declared  erro- 
neous, it  might  result  in  numberless 
suits  against  the  supervisors  and 
great  public  inconvenience. 

So  in  Libby  v.  West  St.  Paul,  14 
Minn.  248,  where  some  only  of  the 
taxpayers  of  a  town  applied  for  a 
certiorari  to  test  the  validity  of  a  tax 
assessed  on  all  the  taxpayers,  the 
writ  was  refused,  since  otherwise 
great  public  detriment  and  inconven- 
ience would  ensue.  See  V.  19.  ^., 
infra. 

Vacating  Pablie  (M&ce.  —  The  court 
will  not  sanction  such  use  of  the  writ 
of  certiorari  as  will  leave  an  impor- 
tant office  vacant,  while  the  court  is 
settling  the  conflicting  claims  of  pri- 
vate individuals  to  office.  State  v. 
County  Clerk,  25  N.  J.  L.  354.  See 
State  V.  Anderson,  i  >f.  J.  L.  366. 

2.  Davis  County  v,  Horn,  4  Greene 
(Iowa)  94;  People  v.  Queens  County, 
I  Hill  (N.  Y.)  195;  People  v.  Board 
of  Health,  33  Barb.  (N.  Y.)  344. 

Eemedy  by  Appeal.  —  In  People  r. 
Donohue,  15  Hun  (N.  Y.)  418,  it  was 
held  that  while  the  general  rule  is 
that  the  writ  will  not,  in  the  exercise 
of  judicial  discretion,  ordinarily  be 
granted  where  there  is  a  remedy  by 
appeal,  yet  its  allowance  in  such  a 
case  is  not  absolutely  inhibited. 

Deprivation  of  Appeal  by  Oppoeite 
Party.  —  And  a  certiorari  will  be 
granted  as  a  matter  of  ri^ht  where 


3<S 


Wlieii  the  Writ  Liit. 


Ci:R  TIORARI,         Denial  of  Writ  by  Statute. 


y.  Laches  and  Limitations. — Generally  certiorari  will  not 
be  granted  where  the  petitioner  has  been  guilty  of  laches,  or  has 
not  made  application  therefor  in  due  season ;  but  these  objec- 
tions are  addressed  to  the  sound  discretion  of  the  court,  and  the 
writ  will  be  awarded  or  refused  according  as  it  may  or  may  not 
promote  the  ends  of  justice.*  See  VL  Laches  and  Limitations^ 
infra, 

k.  Criminal  Cases. — The  defendant  can  no  more  have  a  cer- 
tiorari as  a  matter  of  right  in  criminal  cases  than  he  can  in  other 
cases ;  *  but  this  disability  does  not  apply  to  the  crown  in  England 
or  to  the  commonwealth  in  this  country,  and  their  applications  for 
the  writ  will  be  granted  as  a  matter  of  course  and  of  right.* 

2.  Denial  of  Writ  by  Statute—^.  When  Writ  is  a  Constitu- 
tional Remedy. — The  remedy  by  certiorari  cannot  be  taken 
away  by  statute  in  those  cases  where  it  is  given  by  the  constitu- 
tion.'* 


it  appears  that  the  appellant  has  been 
deprived  of  his  appeal  by  no  laches 
on  his  part,  but  by  the  conduct  of 
the  adverse  party.  Wiley  v.  Line- 
berry,  88  N.  Car.  68. 

Pailnre  to  Appeal. — But  the  Supreme 
Court  may,  in  its  discretion,  refuse 
to  aid  a  taxpayer  who  has  failed  to 
apply  to  the  commissioners  of  appeal 
for  relief.  State  v.  Matthews,  40  N. 
J.  L.  268. 

Ho  Remedy  by  Appeal. — The  refusal 
to  allow  an  appeal  unless  upon  terms 
onerous  and  illegal  is  no  ground  for 
a  certiorari,  in  a  case  wherein  an 
appeal  could  not  be  legally  allowed 
upon  any  terms.  O'Brien  v.  Dunn, 
5  Tex.  574. 

1.  Stater.  Hudson  City,  29  N.  J.  L. 
115;  Haines  v.  Campion,  18  N.  J.  L, 
49;  People  V,  Fire  Com'rs,  77  N.  Y. 
605;  School  Trustees  v.  School  Direc- 
tors, 88  111.  100;  Detroit  v.  Murphy, 
95  Mich.  531. 

In  Hew  York,  prior  to  the  adoption 
of  §§  2125,  2126,  Code  Civ.  Pro., 
there  was  no  statute  or  rule  of  law 
prescribing  any  fixed  period  within 
-which  a  certiorari  must  be  applied 
for,  so  that  the  decision  of  that  ques- 
tion was  left  to  the  discretion  of  the 
court  to  which  the  application  was 
made.  People  v,  Walter,  2  Hun  (N. 
Y.)  385;  People  V.  Brooklyn,  8  Hun 
(N.  Y.)  56;  People  v.  Cooper,  22  Hun 
(N.  Y.)  515.  See  People  v.  Perry,  16 
Hun  (N.  Y.)  461. 

In  Xiehigan  there  are  statutory  pro- 
visions requiring  the  writ  to  be  issued 
within   two  years;    but   it   has   been 


held  that  the  discretionary  power  of 
the  court  in  allowing  it  is  not  thereby 
taken  away.     In  re  Lantis,  9  Mich. 

324. 
8.  Rex  V,  Eaton,  2  T.  R.  89;  Rex  v, 

Bass    5  T.  R.  251,  Nolan  227;  Reg.  v, 

Wilks,  5  El.  &  Bl.  690,  85  E.  C.  L.  690, 

I  Jur.,  N.  S.  1166,  25  L.  J.  Q.   B.  47; 

Reg.  V.  Bird,  2  D.  &  L.  939,  9  Jur.  492, 

14   L.    J.    M.    C.    179;    State   v.    New 

Jersey  Jockey  Club,  52  N.  J.  L.  493. 

In  Penniylvania  the  defendant  can- 
not have  a  writ  of  error  or  certiorari 
except  by  special  allowance  of  the 
Supreme  Court  or  a  judge  thereof,  or 
by  consent  of  the  attorney-general. 
Com.  V.  Capp,  48  Pa.  St.  53. 

But  it  is  said  that  when  a  removal 
of  a  criminal  case  is  necessary  for 
the  due  administration  of  justice, 
certiorari  is  grantable,  by  one  of  the 
judges  of  the  Supreme  Court,  to  the 
defendant,  of  right  and  ex  debito  jus- 
titia.  Com.  v,  McGinnis,  2  Whart. 
(Pa.)  117.' 

8.  Rex  V.  Eaton,  2  T.  R.  89;  Duggen 
V.  McGruder,  i  Walk.  (Miss.)  112,  12 
Am.  Dec.  527;  Supervisors  v,  Magoon, 
109  111.  142;  Com.  V.  Capp,  48  Pa.  St. 
53;  Stale  V.  Stone,  3  Har.  &  M.  (Md.) 
115;  People  V,  Vermilyea,  7  Cow.  (N. 
Y.)  108;  State  V,  New  Jersey  Jockey 
Club,  52  N.  J.  L.  493;  State  v.  Zabris- 
kie.  43  N.  J.  L.  369.  See  also  People 
V,  Baker,  3  Park.  Cr.  Rep.  (N.  Y.  Su- 
preme Ct.)  181.  See  V.  21.  Criminal 
Cases t  infra, 

4.  Arkansas, — Exp,  Anthony,  5  Ark. 
358. 

Michigan, — Specht   r,    Detroit,   ao 
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Whn  th«  Writ  Um.  CER  TIORARL  What  B<hUm  or  Persoaa. 

A.  When  not  a  Constitutional  REMEDv.—But  where  there 

is  no  constitutional  barrier  the  writ  may  be,  and  has  been,  denied 
in  a  number  of  cases,*  This  legislative  intention  to  deny  the 
writ  must,  however,  be  apparent  either  from  express  words  or  by 
irresistible  implication,*  Though  the  writ  be  denied  by  a  statute 
providing  for  another  mode  of  review,  yet  if  the  tribunal  acts 
without  jurisdiction  the  writ  will  still  lie.^ 

a.  Prooeediugff  of  What  Bodi9f  or  Persona— a.  Inferior  Court, 
Body,  or  OFFiCER.-^The  proceedings  subject  to  review  by  the 
writ  of  certiorari  are  those  of  an  inferior*  court  or  tribunal,  board 

Mich.  i68;  Thompson  v.  School  Dist.  under  Act  Pa.  1705,  relating  to  swine 

No.  6f  25  Mich.  483;  People  v.  Judge,  running  at  large.     In  that  case  the 

3a  Mich.  95;  Merrick  v.  Arbela  Tp.,  justice  had  exceeded  his  jurisdiction. 

41   Mich,   631;    Swift  v.    Judges,   64  8.  Overseers  of  Poor  v.  Smith,  2  S.  & 

Mich.  479.  R.   (Pa.)  363;   New   Jersey   R.,  etc., 

Wisconsin. — In  re  Booth,  3  Wis.  i.  Co.  v.   Suydam,  17  ^f.  J.  L.  25;  Mur- 

1.  Vermont. — It  is  provided  in  Ver-  free   v.    Leeper,    i   Overt.  (Tenn.)  i. 

mont  that  "  no  judgment  rendered  by  See  V.  5,  infra, 

a  justice  on  the  merits  of  a  civil  cause  8,  Jackson  v.  People,  9  Mich,  iii,  77 

within  his  jurisdiction   shall    be   re-  Am.  Dec.  491;  Stanley  v.  Horner,  24 

versed  by  writ  of  error,  certiorari,  or  N.    J.   L,   511;  Fowler  v.   Roe,  25  N. 

any  other  process."     It  is  held,  how-  J.  L.  549;  Schuyler  v.  Treffen,  26  N» 

ever,  that  this  provision  simply  with-  J.  L.  213;  Morris  Canal,  etc.,  Co.  v. 

draws  decisions  on  the  merits  from  Mitchell,   31    N.   J.    L.  99;  Vunck  v, 

review,  and  ail  other  judgments  re«-  Whorl,   2   N.  J.    L,  315;  Tallman  v, 

main    subject  to    certiorari.       Jn  r$  Woodward,  2  N.  J.  L.  242*.  Ackerman 

Kennedy,  55  Vt.  i.  «/,  Taylor,  9  N.  J.  L.  65.     See  V.  14. 

FennsylYulft— Prohibition  of  Writ  in  </.,  infra, 

CItU  Gaaoi.---A  qui  tarn  action  brought  4.  Georgia. — The  "  Inferior  Court  " 

before  the  mayor  of  Philadelphia  to  of  Georgia  was  a  court  created  by  the 

recover  a  penalty  for  the  breach  of  a  constitution,  being  next  in  dignity  to 

city  ordinance,  was  held  to  be  a  civil  the  Superior  Court,  and  to  it  the  ju- 

proceeding  within  Pa.  Stat.  1810,  pro-  dicial  writ  of  certiorari  was  alone  ap- 

viding  that   no  certiorari    from    the  plicable.     The  constitutional  writ  is- 

Supreme   Court  to  a  justice  of  the  sued  only  to  jurisdictions  inferior  to 

peace  should  be  available  to  remove  that   court.      Ex  /.   Simpson,   R.  M. 

the  proceedings  in  any  civil  suit  or  Charlt.  (Ga.)  iii. 

action.     Spicer  v,  Rees,  5  Rawle  (Pa.)  The  justices  of  this  Inferior  Court 

1 19.  were  a  permanent  body  of  magistracy ; 

Under    the    same   provisions    cer-  and  when  sitting  as  a  habeas  corpus 

tiorari  did  not  lie  to  a  justice  of  the  court — a  jurisdiction  conferred  upon 

peace  to  remove  proceedings  had  be-  them   by   law — they  were  a  court  of 

fore  him,  under  the  Act  of  Assembly  record,  and  had  a  clerk.     Hence  cer- 

of   1807,    in  relation   to  stray  cattle,  tiorari  would  lie  in  such  cases.     Field 

Frick  V.  Patton,  2  Rawle  (Pa.)  20.  w.  Putman,  22  Ga.  93. 

In  Com.  w.  Betts,  76  Pa.  St.  465,  it  A  certiorari  lies  to  review  the  ac- 

was   held   that  a   prosecution   for   a  tion    of    a   board    of    commissioners 

penalty  under   road  laws  was  not  a  of  roads  a^d  revenues  ordering  the 

civil   action  within  the  Act  of  1810,  opening  of  a  road,  when  such  a  road 

prohibiting  certiorari   in  such  cases,  was   a   private  way  claimed  by  pre- 

See  that  case  for  criticisms  and  ex.*  scription.     Such  board  is  an  "  inferior 

planations  of  Frick  v,  Patton,  2  Rawle  judicatory  "   within   the   meaning   of 

(Pa.)  20,  and  Spicer  v.  Rees,  5  Rawle  the   term   as   contemplated   by  Code 

(Pa.)  119,  cited  above.  Ga,,  §  4052,  giving  a  right  of  review 

In  Com.  V.  Fourteen  Hogs,  10.  S.  &  by  certiorari.     Leathers   v.  Furr,   62 

R.   (Pa.)  393,   certiorari  was  held  to  Ga.  421. 

lie   from  the   Supreme   Court  to  re-  XiohigM.  —  The   Recorder's    Court 

move  the  proceedings  of  a  justice,  of  the  city  of  Detroit  is  an  inferior 

38 


Whin  tlie  Writ  liM. 


CERTIORARI. 


What  Bodies  or  Perso&i. 


or  officer,  acting  in  a  judicial  or  ^2/^W^judiciaI  manner.* 

b.  Chancery  Court, — The  writ  does  not  lie,  as  a  general  rule, 
to  review  proceedings  in  the  Court  of  Chancery.  This  is  not  to 
be  deemed  an  inferior  court  proceeding  not  according  to  the 
course  of  the  common  law,  within  the  rule  allowing  the  writ.* 

court,  within  the  rule  that  its  deter-  justice  of  the  peace  on  a  complaint  to 

mination  may  be  reviewed  by  the  Cir-  recover  a   fine   under  a  militia  law. 

cuit  Court  on   certiorari.      Swift  w,  Edgar  v.   Dodge,  4  Mass.  670;    Ball 

Judges,  64  Mich.  479.  v,    Brigham,    5   Mass.   406;    Com.    v. 

Arbitrators. — A   writ   of    certiorari  Derby,  13  Mass.  433.     See  also  Dur- 

will   not  lie   to   remove  into  the  Su-  ham   v.   U.  S.,  4  Hayw.  (Tei>n.)  54; 

preme   Court  the  proceedings  of  ar-  Knight  v.  Payne,  Wright  (Ohio)  369; 

bitrators  (who  have  made' and  pub-  Rathbun  »,  Sawyer,  15  Wend.  (N.  Y.) 

lished   their  award)  for  the  purpose  451. 

of  setting  aside  their  award,  arbitra-        In   Lenox  v,  Arguelles,  4  Cranch 

tors   not  being  included   within   the  (C.  CO  477.  it  was  held  that  certiorari 

term  "inferior  jurisdiction."     White-  would   not  lie,  under  the  Maryland 


head  v.  Gray,  12  N.  J.  L.  36. 


Stat,   of  1793,  c.  43,  to  bring  up  the 


Xedleal  Sodety,  —  The  action  of    a  proceedings  of  a  justice  of  the  peace 

medical    association   in    expelling    a  against  tenants  holding  over, 

member  is   not  subject  to  review  by  Mayor  of  City. — People  v.  Cooper 

certiorari.    This  is  not  a  legal  tri-  21  Hun  (N.  Y.)  517,  affirming  58  How. 


bunal.       People  v.  Medical  Soc.  (Su 
preme  Ct.),  32  N.  Y.  Supp.  415. 


Pr.  (N.  Y.)  358,  referring  to  People 
V,  Weygant,  14  Hun  (N.  Y.)  546;  Peo- 


1.  IlliutratiO]U.~The  following  are  pie  v.  Board  of  Police,  39  N.  Y.  506; 

given  as   illustrations  of  the  allow-  People  w.   Board  of  Police,  69  N.  Y. 

anceof  the  writ  to  the  various  judicial  408;  People  v.  Board  of  Police,  72  N. 

and  ^««ji-judicial  tribunals,  and  other  Y.  415;   People  v.  Fire  Com'rs,  72  N. 

cases  bearing  on  these  points  will  be  Y,  445. 


found  cited  throughout  the  article: 


County  Commissioners »  —  Levant   v. 


Circuit  Court.  —  Fox  t/.  Peninsula  Penobscot  County,  67  Me.  429;  Car- 
White  L«ead,  etc..  Works,  84  Mich,  land  v,  Custer  County,  5  Mont.  59a; 
676;  Jacksonville,  etc.,  R,  Co.  v.  Boy     State  v.  Washoe  County,  6  Nev.  105; 


(Fla.,  1894),  16  So.  Rep.  290. 


Lowell  V,  Middlesex  County,  6  Allen 


District  Court, — Hawkeye  Ins.  Co.     (Mass.)  131. 
tf,   Duffie.  67  Iowa  175;  Hamman  v.         Commissioners  of  Highways, — High- 
Van  Wagenen  (Iowa,  1895),  62  N.  W.     way  Com'rs  v.  Harper,  38  111.  103. 

Drain    Commissioners,  —  Groese   v, 
Zierle,  52  Mich,  542. 

City  Council, — Barnes  v.  Springfield* 


Rep.   795;  Edgar  t/.   Greer,  14  Iowa 

2X1. 

Common  Pleas. — Palmer  v,  Ferrill, 
17  Pick.  (Mass.)  58;  Street  v,  Stuart,     4  Allen  (Mass.)  488;  State  v,  McAHis- 


38  Ark.  159. 


ter,  38  W.  Va.  485;  State  »,  Savannah, 


County  Court. — Flanagan  v.  Pierce,     T.  U.  P.  Charlt.  (Ga.)  235, 
27  Tex.  78;  Batchelder  v,  Moore,  42         Common  Council. — Jackson  v.  New- 
Cal.  412;  State  v,  Hinkle,  37  Ark.  533.     ark  (N.  J.,  1895),  31  Atl.  Rep.  233. 

School    Trustees, — Miller  v.   School 
Trustees, '88  111.  26. 
Board  of  Supervisors,  —  People   v. 


County  Judge, — Western   Union   R. 
Co.  V,  Dickson,  30  Wis.  389, 

Justice  of  the  Peace, — State  v,  Brit- 


on, 3  N.  J.  L.  506;  HerrigasT^.  M'Gill,  Marin  County,  lo  Cal.  344;  Abney  v. 

I  Ashm.  (Pa.)  152;  Marble  v,  Laney,  Clark,  87  Iowa  727;  Cunningham  v. 

41   Ga.   624;  Burrow   v,  Sanders,  57  Squires,  2  W.  Va.  422. 

Miss.  211;  Crouch  V.  Martin,  4  Sneed  Board  of  £g ualization. -^  Koyct  v, 

(Tenn.)  569;  Fouse  v,  Vandervort,  30  Jenney,  50  Iowa  676;  Hannibal,  etc., 

W*  Va.  337;  Little  v.  Cochran,  24  Me.  R.  Co.  v.  State  Board  of  Equalization, 

509;    Snow    V.    Hardy,   3   Minn.    77;  64  Mo,  294. 

Tiffany   v.   Gilbert,  4  Barb.  (N.   Y.)  Board  of  J/ealth.-^MaitteT  oi  Li^nleT' 

320;  Dougan  v,  Arnold,  4  Dev.  (N.  jung,  48  N.  Y.  Super.  Ct.  308. 

Car.)  99;  Hall  v.  State,  12  Gill  &  J.  Assessors.  —  State   v,    Dowling,   50 

(Md.)  329;  Combs  v.  Dunlap,  19  Wis.  Mo.   134;  People  v.  Tax  Com'rs,  23 


591  < 


N.  Y.  224;  Kennedy  v,  Troy,  77  N.  Y. 


Thus  certiorari  was  the  proper  proc-    493. 
ess  to  remove  proceedings  before  a        2,  In  re  Haney,  14  Wis.  452;  Kern 
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c.  Probate  Court. — ^The  authorities,  in  most  instances,  are 
in  favor  of  the  allowance  of  certiorari  to  review  the  proceedings 
of  the  Probate  Court,*  but  the  propriety  of  the  practice  is  not 
beyond  contention.* 

d.  Courts-martial. — There  seems  to  be  a  conflict  of  au- 
thority on  the  question  whether  certiorari  lies  to  review  the  pro- 
ceedings of  a  court-martial.  In  New  York  and  Tennessee  it  has 
been  settled  in  the  affirmative,'  but  in  Massachusetts  and  South 
Carolina  certiorari  has  been  held  improper  for  a  review  of  pro- 
ceedings in  such  cases.'* 

V.  Foster,  i6  Ohio  274;  Galloway  r.  has  been  uniformly  held  that  the  ac- 

Stophlet,  I  Ohio  St.  434;  Gilliland  v.  tion  of  such  court  cannot  be  reviewed 

Sellers,  2  Ohio  St.  223.  by  a  writ  of  error  or  certiorari.     But 

"  Whilst  in  this  country  the  courts  of  in    a  proceeding   by   an   administra- 

chancery  are  made  courts  of  record,  tor  to   subject   the   lands   of    an    in- 

and   equally  with   the   circuit  courts  testate  to  sale  for  the  payment  of  his 

subordinate  to  the  supreme  appellate  debts  the  case  is  so  far  of  an  adver- 

tribunals,  by  writs  of  error  as  well  as  sary  character  that  it  maybe  reviewed 

by   appeal,  it   would  still  seem  that  on  certiorari.     Thus  the  granting  of 

without  legislation  or  some  plain  ne-  administration  and  sale  of  the  estate 

cessity  the  writ  of  certiorari  should  of  a  person  imprisoned  for  life  in  a 

not,  as  a  consequence,  be  extended  to  penitentiary,  on  the  ground  that  he 

cover  cases  which  ,'it  did  not  at  com-  is  civilly  dead,  may  be  reviewed  on 

mon  law."     Per  Eakin,  J.,  in  Payne  r.  certiorari.     Frazer  v,  Fulcher,  17  Ohio 

McCabe,  37  Ark.  318.  260. 

1.  Baskins  «/.  Wylds,  39  Ark.  347;  8.  Hew  York. — Certiorari  lies  to  re- 

Phelps  f .   Buck,  40  Ark.  219;  Ex  p,  view  the  proceedings  of  a  court-mar- 

Pearce,  44  Ark.  509;  Tucker  v.  Yell,  tial  convicting  the -relator.     Peoples. 

25   Ark.   420;  Dans   v.   Wilcoxon,    18  Townsend,  10  Abb.  N.  Cas.  (N.  Y.  Su- 

"Fla.     531;     Nashville     v.    Pearl,     ii  preme  Ct.)  169;   People  v.   Rand,  41 

Humph.  (Tenn.)  249;   Wilson  v.  Fra-  Hun  (N.  Y.)  529;  People  v.  Van  Allen, 

zier,   2  Humph.   (Tenn.)  30;    Massa>  55  N.  Y.  31. 

chusetts  Mut.  L.  Ins.  Co.  v,  Elliott,  24  TenneMee. — In  Durham  v.  U.  S.,  4 

Minn.    134;    Moore   v,    Hardison,    10  Hayw.  (Tenn.)  54,  it  was  held  that  the 

Tex.  467.  proceedings  of  a  court-martial  ievy- 

ICiobigan.  —  In  Glover  v,  Reid,  80  ing  a  fine,  commenced  under  the  laws 
Mich.  228,  certiorari  was  held  to  be  of  the  state,  may  be  reviewed  in 
the  proper  remedy  to  review  the  ac-  the  Circuit  Court  on  certiorari,  al- 
tion  of  the  Circuit  Court,  affirming  though  the  fine  be  claimed  by  the 
the  order  of  a  Probate  Court,  in  the  United  States,  and  that  such  proceed- 
construction  of  a  will.  This  case  foi-  ings  are  clearly  judicial, 
lows  the  practice  approved  in  Kelly  4.  Kassachnsetts. — In  Ex  p.  Dun- 
V.  Reynolds,  39  Mich.  464,  where,  bar,  14  Mass. 393,  applicdtion  was  made 
however,  the  question  as  to.  the  office  for  a  certiorari  to  review  the  pro- 
of the  writ  was  not  discussed.  ceedings  before  a  court-martial.     The 

3.  ICasaaohnsetts. — In  Peters  v.  Pet-  writ  was  refused  on  the  ground  that 

ers,  8  Cush.  (Mass.)  529,  it  was  held  the   parties   complaining    had    other 

that  certiorari  would  not  lie  to  pro-  remedy   by   action   at  law,  and   that 

bate  courts,  since  such  courts  exer-  public    inconvenience    might    result 

cise  a  peculiar  jurisdiction  over  an  im-  from  sustaining  a  motion  for  the  wrrt 

portant  class  of  subjects,  proceed  ac-  in  such  a  case,  and  also  for  the  total 

cording  to  the  civil  law,  and  have  a  lack  of  precedents  for  such  a  proced- 

jurisdiction  separate  and  distinct  from  ure. 

common-law  courts.  South  Carolina. — *'  The   proceedings 

In  Ohio,  under  the  constitution  pro-  and  sentence  of  courts  military  can 

viding   that   the    Court    of  Common  hardly  be    considered   judicial  acts. 

Pleas  shall  have   jurisdiction  of  all  The   absence   of  all   precedent  of  a 

probate  and  testamentary  matters,  it  writ  of  certiorari  directed  to  a  mili- 
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4,  Pinal  Ajyndications— a.  As  A  Common-law  Writ— Before 
Judgment. — A  certiorari  at  common  law  goes  to  special  and  sum- 
mary tribunals,  and  brings  up  the  whole  or  any  part  of  the  pro- 
ceedings, according  to  the  command  and  the  exigency  of  the 
writ  And  such  writ  may  be  issued  before  the  inferior  jurisdic- 
tion has  consummated  its  authority.^ 

In  England^  and  in  many  of  the  states  the  common-law  writ  o! 
certiorari  has  been  retained,  and  the  writ  will  be  allowed  during 
any  stage  of  the  proceedings,  as  well  before  as  after  final  judg- 
ment.* 

tary  court  is  certainly  a  strong  argu-  Between  Verdict  and  Judgment,  — 
ment  against  its  allowance  now.  But  "Although  there  are  instances  in 
the  very  fact  that  the  sentence  of  the  which  the  proceedings  have  been  re- 
court  is  not  known  until  approved,  moved  from  inferior  jurisdictions  in 
then  that  the  court  is  dissolved,  and  this  stage,  it  is  a  practice  that  ought  to 
that  the  whole  proceedings  are  in  the  be  discouraged,  because  it  is  attended 
possession  of  the  officer  ordering  the  with  great  expense  and  many  incon- 
court,  show  that  the  writ  of  certiorari  veniences.  In  cases  where  the  punish- 
cannot  be  awarded.  For  there  is  no  ment  is  discretionary,  and  this  court 
one  to  whom  it  can  go,  and  who  can,  should  be  of  opinion,  after  hearing 
as  of  and  for  the  court,  certify  the  the  case  argued,  that  the  judgment 
proceedings."  Contested  Election,  i  ought  not  to  be  arrested  (and  such  an 
Strobh.  (S.  Car.)  190.  opinion  cannot  be  revised  on  a  writ 
1.  Per  Hornblower,  C.J..  in  Hinch-  of  error),  21.  procedendo  must  be  award- 
man  V,  Cook,  20  N.  J.  L.  ayi.  ed,  and  the  party  sent  back  again  to 
8.  Before  Trial. — The  writ  may  be  al-  the  inferior  jurisdiction  to  receive 
lowed  before  the  trial  or  rendering  of  judgment."  Per  Lord  Kenyon,  C.J., 
the  judgment  which  it  is  meant  to  in  Rex  v,  Jackson,  6  T.  R.  145. 
remove.  Mairs  v.  Sparks,  4  N.  J.  And  in  Rex  v,  Oxford  County,  13 
L.  423;  Delancey  v,  Lawrence,  11  N.  East  411,  the  court  refused  a  certio- 
J.  L.  25,  rtVi«^  Jaques  I'.  Nixon,  I  T.  R.  rari  to  remove  an  indictment,  after 
279;  Morris  Canal,  etc.,  Co.  v.  Mitch-  conviction  and  before  judgment,  for 
ell,  31  N.  J.  L.  99,  a  case  of  unlaw-  the  purpose  of  obtaining  a  new  trial, 
ful  detainer,  in  which  before  trial  the  where  it  was  alleged  in  the  prayer 
defendant  had  no  other  remedy.  for  the  writ  that  the  verdict  was 
But  in  Walker  v,  Gann,  7  D.  &  K.  against  the  evidence  and  the  instruc- 
769,  16  E.  C.  L.  320,  it  was  held  that  tions  of  the  judge, 
a  certiorari  did  not  lie  to  remove  a  8.  Mackaboy  v.  Com.,  2  Va.  Cas. 
cause   from  an   inferior  court    after  268. 

judgment  signed,  where  the  defend-  In  Vermont  the  common-law  writ  of 
ant  had  suffered  judgment  by  default,  certiorari  will  not  lie  where  the  pro- 
Criminal  Caiot. — An  indictment  found  ceedings  are  according  to  the  course 
at  the  Quarter  Sessions  for  disturbing  of  the  common  law,  and  where  judg- 
a  dissenting  congregation  (under  stat-  ment  has  been  already  rendered.  The 
ute  I  Wm.  &  M.,  c.  18)  might  be  re-  writ  in  that  state  is  less  extensively 
moved  by  certiorari  before  verdict,  used  than  in  England,  and  in  many 
Rex  V.  Hube,  s  T.  R.  542.  cases  it  has  been  superseded  by  the 
So  a  similar  indictment,  under  stat-  writ  of  mandamus.  Where  a  writ  of 
ntc  52  Geo.  III.,  c.  155,  for  disturbing  error  or  mandamus  will  lie,  certiorari 
a  religious  assembly.  Rex  v.  Wadley,  cannot  be  used.  Paine  v,  Leicester, 
4  M.  &  S.  508.  22  Vt.  44,  citing  King  v.  Penegros,  2 

After  Conviction, — The  general  rule  D.  &  R.  209. 

in   criminal  cases,   after   conviction.  In  Pennsylvania  the  common-law  writ 

seems  to  be  that  it  is  discretionary  of  certiorari   lies   in   criminal   cases, 

with  the  appellate  court  to  grant  the  and   lay   in   civil   cases    until    taken 

writ,  and  that  it  will  be  granted  when  away  by  Act  of  July,  1842.     Com.  v. 

injustice  would  otherwise  result.  Rex  Simpson,  2  Grant's  Cas.  (Pa.)  438. 

V.  Bass,  s  T.  R.  251  (opinion  by  Lord  In  Hew  Jersey  the  writ  of  certiorari 

Kenyon,  C.J.).  is  used  both  as  a  statutory  substitute 
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CERTIORARI. 


nud  A^vdiflatUAA. 


• 

After  Jiidgmtnt.-^At  common  law  the  writ  was  more  properly 
used  to  remove  proceedings  before  judgment,  but  it  was  also  used 
after  judgment  where  there  was  no  other  adequate  remedy  at 
law.* 

b.  As  A  Modified  Writ — (i)  In  Civil  Cases — Ib  Oenerai. — 
The  common-law  writ  of  certiorari,  though  still  used  in  England 
and  a  few  of  the  states,  has  been  modified  in  its  application  in  the 
great  majority  of  the  states  *  and  in  the  federal  courts.' 

In  these  jurisdictions  it  has  been  repeatedly  held  that  the  writ 

ill  lie  only  to  review  a  final  adjudication.'*    It  is  not  the  legitimate 


will 

for  a  writ  of  error  and  as  a  common- 
law  writ.  Mowery  v,  Camden,  49  N. 
J.  L.  109.  But  see  State  v.  Medical 
Soc,  35  N.  J.  L.  200. 

Certiorari  may  be  brought  in  the 
Supreme  Court  to  remove  proceedings 
in  attachment  before  any  appearance 
has  been  effected  by  the  defendant. 
Ayres  v.  Bartlet,  14  N.  J.  L.  330, 
citing  Jeffery  v.  Wooley,  10  N.  J.  L. 
123.  See  also  Branson  v.  Shinn,  13 
N.  J.  L.  250. 

The  jurisdiction  of  the  Supreme 
Court  on  a  writ  of  certiorari  is  thus 
stated:  "  It  has  the  superintendence 
of  all  inferior  courts,  both  civil  and 
criminal,  of  all  corporations  in  the 
exercise  of  their  corporate  powers, 
and  of  all  public  commissioners  in  the 
execution  of  their  special  authorities 
and  public  trusts.  It  causes  their  pro- 
ceedings to  be  certified  before  it,  in 
order  that,  upon  inspection,  they  may 
be  stayed,  affirmed,  or  set  aside,  as 
the  case  may  require;  and  that  in 
many  cases  before  as  well  as  after 
judgment."  Kirkpatrick,  C. J.,  in  Lud- 
ow  V,  Ludlow,  4  N.  J.  L.  444,  applied 
in  Whitehead  v.  Gray,  12  N.  J.  L.  36. 

Knnleipal  Froeeedings. — In  New  York 
the  common-law  writ  of  certiorari  still 
lies  from  municipal  proceedings  at 
any  stage  of  the  cause.  Matter  of 
Hamilton,  58  How.  Pr.  (N.  Y.  Supreme 
Ct.)  290. 

In  New  Jersey  the  use  of  the  writ  in 
municipal  proceedings  is  thus  de- 
fined: '*  *  It  is  not  a  proper  use  of  the 
writ  of  certiorari  to  intercept  and 
remove  for  review  the  steps  in  a  pro- 
cedure preliminary  to  a  decision  or 
final  resolution  therein,  except  when 
the  court  issuing  the  writ  can  continue 
the  proceedings  to  completion.*  But 
this  rule  is  not  one  of  universal  force. 
Its  operation  is  properly  confined  to 
those  cases  where  the  office  of  the 
writ  is  in  the  nature  of  that  of  a  writ 
ol  error,  and  when,  therefore,  its  al- 


lowance is  governed  by  similar  prin- 
ciples. But  in  other  cases  it  is  a  dis- 
cretionary writ,  in  the  absence  of  any 
statute  requiring  it  to  be  granted,  and 
the  time  for  its  allowance,  as  well  as 
other  circumstances,  is  subject  to  that 
legal  discretion.  Where  the  object 
is  to  review  municipal  action,  espe- 
cially if  that  action  is  said  to  be  be- 
yond the  corporate  power,  it  is  a  fre- 
quent practice  for  the  writ  to  go, 
while  yet  the  final  step  that  completes 
the  injury  is  but  threatened.  State 
V.  Paterson,  34  N.  J.  L.  163;  State  v. 
Jersey  City,  35  N.  J.  L.  404;  State  v. 
Hudson  County  Avenue  Com'rs,  37 
N.  J.  L.  12.*'  Per  Dixon,  J.,  in  State 
r.  Paterson.  39  N.  J.  L.  489. 

1.  BMord  Showing  nc  Judgment. — In 
Camp  V.  Price,  Hempst.  (U.  S.)  174, 
it  was  held  that  where  the  transcript 
of  the  record  of  a  justice  contained 
nothing  in  the  form  of  a  judgment, 
but  simply  the  assertion  that  he  gave 
one,  the  proceedings  were  a  nullity, 
and  a  certiorari  to  reverse  them  did 
not  lie. 

In  England  the  original  common- 
law  writ  has  been  limited  in  its  appli- 
cation by  a  number  of  statutes,  and 
its  use  taken  away  in  cases  where  it 
had  been  abused.  Symonds  v.  Dims- 
dale,  2  Exch.  533.  The  use  of  the 
writ  has  been  restricted  by  statutes  of 
21  Jac.  I.,  c.  23;  I  &  2  Wm.  &  M.,  c.  13; 
19  Geo.  III.,  c.  70;  7  &  8  Geo.  IV.,  c. 
71;  9  &  10  Vict.,  c.  95;  13  &  14  Vict., 
c.  61;  16  &  17  Vict.,  c.  30. 

8.  State  V.  Valliant,  123  Mo.  524; 
Grinager  v.  Norway,  33  Minn.  127; 
Lynde  v.  Noble,  20  Johns.  (N.  Y.)  80; 
People  V,  Onondaga  C.  P.,  4  Wend. 
(N.  Y.)  213. 

S.  Patterson  v.  U.  S.,  2  Wheat.  (U.  S.) 
224,  approved  in  Ex  /.  Crane,  5  Pet. 
(U.  S.)  215;  Holmes  v,  Jennison,  14 
Pet.  (U.  S.)  540. 

4.  State  V.  Medical  Soc,  35  N.  J.  L. 
202;  Lynde  v.  Noble,  90  Johns.  (N. 


42 


Wlm  tlio  WHt  JAm.                CEH  TIORARJ.  UmI  Acgndiontioiui, 
office  of  the  writ  to  diveet  the  inferior  jurisdiction  of  the  right  of 

Y.)  80;  Haine$  v.   Backus,  4  Weqd.  for  costs  has  been  held  to  be  ^u0i- 

(N.  Y.)  813;  Devlin  v.  Platt»  20  How.  ciently  final  to  be  reviewed  by  certio* 

Pr.  (N.   Y.   C.    PI.)  167;    People    v.  rari.     Aycock  v.  Williams,    18  Tex, 

Gilon,    59   Hun   (N.  Y.)  623 ;    Haley  392. 

w.    Villeneuvc,  11   Tex.  617;    People  Oismiffal  of  CompUint — Where  an 

V.  Lindsay,    i  Idaho  394;   People  v,  o(i)cer  discbarges  a  complaint,  on  a 

Judge,  40  Cal.  479;  Wilson  z^.  Sacra-  warrant  under  an  act  to  punish  fraudu- 

mento  County,  3  Cal.  386;  Vaughn  v,  lent  debtors,  he  has  acted  definitely, 

Marshall,  i  Houst.  (Del.)  348;  Good-*  and  his  action  may  be  reviewed   by 

win  V,  Sagadahoc  County,  60  Me.  328,  certiorari.      Spencer    v,    Hilton,    10 

a  case  of  proceedings  by  county  com-  Wend,  (N*  Y,)  609. 

missioners  to  lay  out  a  town ;   Palms  Order  of  Ooomuisioiieri.  —An  order  of 

V,  Campau,  11  Mich.  109,  and  People  the  commissioners  of  public  land,  un- 

V,  Judge,  29  Mich.  487,  cases  of  pro-  der  Rev.  Stat.  Wis,,  g  230,  whether  it 

ceedings  in  the  circuit  courts  ^  Morris  affects  a  certificate  or  a  patent,  con- 

V,  Shryock,  50  Miss.  590,  an  attach-  tains  no  element  of  conclusiveness, 

ment.  is  not  a  verity  in  any  sense,  and  does 

Siimiisal  or  AUowanot  of  Appeal. — Un->  not  operate  as  an  estoppel  or  a  bar 

der  the  Michigan  Act  of  1849  an  order  to  any   one   claiming  the   land,   and 

dismissing  an  appeal  is  such  a  final  cannot  be  reached  by  certiorari.    State 

adjudication  as  may  be  reviewed  on  v.  Timme,  70  Wis.  627. 

certiorari.     People  v.  Judge,  i  Mich.  Viesonri.  —  "At    common    law    the 

3S9*  writ  issued,  when  not    ancillary  to 

But  a  certiorari  to  review  an  al-  other  process,  as  a  writ  in  the  nature 

lowance  of  appeal  does  not  lie  until  of  a  writ  of  error,  addressed  to  in- 

an   adjudication   on   the  appeal   has  ferior  tribunals  whose  procedure  was 

been   made.      Palms  v,   Campau,  11  not  according   to   the  course  of  the 

Mich.  109.  common  law.     2  Wait's  Act.  ^  Def. 

^orei^le  Entry. — A    certiorari    does  134,     As  in  this  state  no  provision  is 

not   lie  to   remove  proceedings  in  a  made  by  statute  regulating  proceed- 

complaint  for  forcible  entry  and  de-  ingsuponsuch  writs,  we  must  assume 

tainer  until  after  inquisition  found,  that  they  are  the  same  as  at  common 

Haines  v.  Backus,  4  Wend,   (N.  Y.)  law,  and  that  the  writ,  when  not  ancil- 

213.  iary  to  other  proceedings,  can  issue 

Xrroneens  Opiaioiie. — A  >     t  of  cer-  on  final  judgments  only.     That  we 

tiorari  will  not  lie  to  revise  or  cor-  understand   to    be    the    common-law 

reel    erroneous    opinions,    however  rule."     Per  Rombauer,   P.,  in  State 

hurtful  they  may  b^  to  individuals  v,  Schneider,  47  Mo.  App.  675;  State 

against  whom  they  ara    expressed,  v,  Edwards,  104  Mo.  125,  a  case  of  ap- 

An  order,   judgment,  or  determina-  pointment    of    commissioners.      See 

tion  affecting  the  rights  of  the  prose-  also  Boren  v.  Welty,  4  Mo.  250;  Han- 

cutors  is  necessary  as  a  foundation  nibal,etc.,R.Co.  z'.  Morton,27Mo.  320. 

for   the  use   of   the   writ.      State   v,  Vinnesota. — Certiorari   to    the   Pis- 

Medical  Soc,  38  N.  J.  L.  377,  trict  Court  will  not  lie,  before  judg- 

Cimteeted  ^eotiem — Pennsylvania ^-^  ment,  to  review  proceedings  to  levy 

A  certiorari  from  the  Supreme  Court  and  collect  assessments  for  street  im- 

in  a  contested  election  case  stays  the  provements.     State  v.  District  Ct.,  44 

action  of  the  party  under  a  new  com-  Minn.  244,  citing  State  v,  Weston,  23 

mission  until  its  final  determination*  Minn.  366;  State  v.  Noonan,  24  Minn. 

Ewing  V.  Thompson,  4j  Pa.  St.  372.  124. 

West  Virginia* — Under  Acts   1882,  In  an  appeal  from  the  decision  of  a 

p.  488,  relating  to  proceedings  before  board  of  supervisors,  where  the  jury 

commissioners  to  ascertain  the  result  disagreed  and  were  discharged,  acer- 

of  elections  the  rulings  of  such  com-  tiorari  does  not  lie  to  review  the  pro- 

miseioners  declaring  the  result  of  an  ceedings  while  they  remain  undeter- 

election  are  subject  to  review  by  the  mined.      Grinager    v.     Norway,    33 

Circuit  Court  on  certiorari.     Alder*  Minn,  127,  citing  Lynde  v.  Noble,  20 

son  V.  Com'rs,  31  W.  Va,  633.  Johns.  (N.  Y.)  80;  Devlin  v,  Piatt,  20 

JndgOient  for  CoiU,-*The  judgment  How.  Pr.  (N.  Y.  C.  PI.)  167:  Haines  v. 

of  a  justice  in  favor  of  the  defendant  Backus,  4  Wend.  (N.  Y.)  213, 
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terminating  the  proceedings,  nor  to  withdraw  from  it  the  qu 

Hew  York — In  General, — The  legiti-  law  writ  still  lies,  but  when  the  statu- 

mate  office  of  the  writ  of  certiorari  is  tory  substitute  for  the  writ  of  error  is 

to  review  and  correct  the   decisions  used    the    judgment   must   be  final, 

and   final  determinations  of  inferior  Hinchman  v.  Cook,  20  N.  J.  L.  271; 

officers  and  tribunals,  and  it  does  not  Mowery  v,  Camden,  49  N.  J.  L.  109; 

divest  the  inferior  jurisdiction,  before  State  v,  Paterson,  39  N.  J.  L.  489. 

final   determination,  of   the   right  of  In  Action  for  Debt.  —  Under  New 

terminating  the  proceedings,  nor  with-  Jersey  Statutes  1882,  allowing  review 

draw  from  it  the  question  to  be  tried,  by  certiorari  in  actions  for  debt,  such 

Devlin  v.  Piatt,  20  How.  Pr.  (N.  Y.  review  can  be  taken  from  final  judg- 

C.  PI.)  167.     In  that  case  Hilton,  J.,  ments  only.     Quimby  v.  Hopping,  52 

discusses   at  length  the  office  of  the  N.  J.  L.  117;  Potter  v.  Fritz.  54  N.  J. 

writ  in  New  York,  quoting  from  for-  L.  436. 

mer  cases,  which  show  that  the  statute  Municipal  Proceedings,  —  The   rule 

allowing  the  writ  from  final  determi-  that   the   certiorari  will    be    allowed 

nations  only  was  merely  declaratory  after  a  final  judgment  only  is  not  a(  - 

of   the   common   law.     To  the   same  plicable  when  the  writ  is  designed  f cr 

effect  see  Lynde  v.  Noble,  20  Johns,  the  review  of  municipal  proceedings, 

^N.  Y.)  80;  Haines  v.  Backus,  4  Wend,  as,  in  such  cases,  the  time  for  its  al- 

N.  Y.)  213;  People  r.  Palmyra,  3  Hun  lowance   is   discretionary.      State   v. 

[N,  Y.)  549,  an  action  in  relation  to  Paterson,  39  N.  J.  L.  489. 

the  assessment,  of  a  tax;    Peoples.  Orphans'   Court,  —  Under  Act  Feb. 

Livingston  County,  43  Barb.  (N.  Y.)  22,  1843,  allowing  review  of  accounts 

232.  a  tax  case;  People  V.  Peabody,  26  settled  in  the  Orphans'   Court,  such 

Barb.  (N.  Y.)  437,  proceedings  to  com-  review  cannot  be  obtained  until  a  final 

pel  delivery  of  books  and  papers  by  a  settlement  has  been  made.     Engle  v, 

public  officer;  People  7/.  Board  of  Au-  Crombie,  21  N.  J.  L.  614. 

ditors  (Supreme  Ct.),  20  N.  Y.  Supp.  In  Ohio  the  judgment  must  be  fin^il. 

165,  rejection  of  a  claim  by  town  au-  Herf  v.  Shulze,  10  Ohio  263;  Galloway 

ditors.  V,  Stophlet,  i   Ohio  St.  434;  Dixon  v. 

Affidavit  of  Assessors, — An  affidavit  Cincinnati,   14  Ohio   240;    Ewing   v, 

made  by  the  majority  of  a  board  of  Hollister,  7  Ohio,  pt.  2,  138. 

assessors  is  in  the  nature  of  a  final  In  Penniylyania  certiorari   by  stat- 

judgment  or  decision  determining  the  ute   lies   only  from  a  final  order  or 

existence  of  the  fact,  and  the  proceed-  judgment.     Case   of   Road,  etc.,  2  S. 

ings  upon  such  an  affidavit  may  be  &  R.  (Pa.)  419,  an  order  by  the  Court 

reviewed  by  the  Supreme  Court  on  of  Quarter  Sessions, 

certiorari.     People  v,  Allen,  52  N.  Y.  Where  the  record  shows  on  its  face 

540.  that  the  cause  is  still  pending  by  ap- 

Municipal  Investigation, — In  an  in-  peal  below,  the  writ  will  be  quashed, 

vestigation,  under  the  N.Y.  Statutes  of  Macrum  v,  Jones  (Pa.,  1887),  11  Atl. 

1879,  into  the  unlawful  expenditure  Rep.  317,  citing  Hall's  Appeal,  56  Pa. 

of  municipal  funds,  an  order  for  .an  St.  238. 

account  is  not  a  final  order.     There  And   so  where    the   record   shows 

must  be    an    order    restraining    the  that  a  hearing  has  been  waived  and 

unlawful  expenditure,  under  penalty,  an  appeal  taken.     Com.  v,  Craine,  2 

which  must  end  the  proceeding,  be-  Pa.  Dist.  Rep.  615. 

fore  a  writ  of  certiorari  will  lie.     Mat-  A  certiorari  to  the  appointment  of  a 

ter  of  Hamilton,  58  How.  Pr.  (N.  Y.  jury,  under  Pa.  Act  June  2, 1887,  which 

Supreme  Ct.)  290.  allows  the  writ   in   certain   cases,   is 

Ordinance  of  Common  Council, — An  premature,  the  action  not  being  final, 

ordinance  of  a  common  council  order-  In  re  Turnpike  Road,  etc.  (Pa.,  1888), 

ing  an  improvement  is  final,  and  may  13  Atl.  Rep.  709. 

be  reviewed  on  certiorari;  but  if,  Under  the  Pa.  Consolidation  Act  of 
pending  the  writ,  the  improvement  July,  1839,  it  was  held  that  a  writ 
goes  on  without  objection,  the  writ  of  certiorari  would  not  lie  to  review 
will  be  dismissed  without  passing  on  the  proceedings  of  the  Court  of  Quar- 
the  merits.  People  v,  Utica,  65  Barb,  ter  Sessions  on  the  contested  election 
(N.  Y.)9.  of  a  district  attorney  while  the  pro- 
Hew  Jwuij, — The  original  common-  ceedings   were  still   pending  in  such 
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tion  to  be  tried ;  and  the  writ  will  not  lie  from  an  interlocutory 
order,^  nor  from  an  adjudication  which  is  final  by  implication 
merely,*  notwithstanding  the  decision  is  one  involving  juris- 
diction.' 

Exeention  of  Judgment. — But  it  is  not  necessary  to  wait  until  the 
final  order  or  judgment  has  been  carried  into  effect.  It  may  be 
reviewed  as  soon  as  a  final  adjudication  has  been  had.'* 

linalitj  Apparent  on  Faoe  of  Writ. — It  must  appear  on  the  face  of  the 
writ  that  a  final  judgment  has  been  rendered  or  the  certiorari  will 
be  dismissed.^ 

court.     Wallington  v.  Kneass,  is   Pa.  Attaehment. — So  in  a  case  of  attach- 

St.  313.  ment  where  an  order  for  a  new  trial 

Supreme  Court, — Act  Pa.  1889  P"*®-  was   given.      Morris   v,  Shryock,   50 

vides   that  all   appellate  proceedings  Miss.  590. 

in  the  Supreme  Court  shall  be  by  ap>  Appointment  of  Gommissionen.  —  An 

peal.     Under  this  act,  when  no  final  order  appointing    commissioners    to 

judgment  has  been  given  in  the  lower  examine  the  crossings  and  connections 

court,     the     appellate     proceedings,  of  railways  and  assess  damages  is  in- 

though  called  an   appeal,  will   be  in  terlocutory,  and  cannot  be  reviewed 

the   nature  of  a  common-law  writ  of  by  certiorari.     State  v,  Edwards,  104 

certiorari.     Rand  v.  King,  134  Pa.  St.  Mo.  125. 

641.  Order  of  Commitment. — An  order  of  a 

mehigan. — Proceedings  in  the  Cir-  committing  court  to  the  effect  that  the 

cuit  Court  cannot  be  reviewed  by  cer-  defendant  be  committed  or  give  bond, 

tiorari  before  final  judgment  is  had  cannot    be    reviewed    on    certiorari, 

in  that  court.     Palms  v.  Campau,  xi  Hyden  v.  State,  40  Ga.  476. 

Mich.  109;  People  v.  Judge,  29  Mich.  But  if  the  magistrate,   having  or- 

487.  dered  the  pxisoner  to  be  committed. 

An  order  dismissing  an  appeal  may  give  judgment  against  him  for  costs 

be  reviewed  by  the  Circuit  Court  on  other  than  the  costs  of  his  own  wit- 

certiorart,    under    Acts    Mich.    1849.  nesses,  such  a  proceeding  is  illegal. 

People  zf.  Judge,  i  Mich.  359.  and   may  be  reviewed  on  certiorari. 

In  inquests    for  damages   in   con-  Hyden  v.  State,  40  Ga.  476. 

demnatton     proceedings,      certiorari  8.  Where  the  county  commissioners 

should  not  be  issued  until  final  action  laid   out   a  highway,  but  apparently 

has  been  had;  but  it  lies  in  the  dis-  failed  to  determine  whether  damages 

cretion  of  the  court  when  it  shall  be  were  sustained  by  the  owners  of  the 

allowed.      Detroit   Western   Transit,  land  passed  over,  this  is  an  adjudica- 

etc,  R.  Co.  V,  Backus,  48  Mich.  582.  tion  that  no  damages  were  sustained, 

Karyland. — A  certiorari  will  lie  after  but  does  not  furnish  sufficient  cause 

judgment   where    the    tribunal    pro-  for  a  writ  of  certiorari,  to  be  issued  at 

cccds  in  a  summary  manner  and  in  a  the  instance  of  the  town  where  the 

coursedifferent  from  the  common  law.  road  is  located.     Howland  v.  Penob- 

Williamson  V.  Carnan,  i  Gill  &  J.  (Md.)  scot  County,  49  Me.  143. 

195.  8.  Everidge  v.  Berrys,  93  Ga.  760. 

Indiana. — See  in  this  state  a  decision  An   interlocutory  order  cannot   be 

to  the  effect  that  certiorari  will  not  lie  reviewed  on  certiorari  before  the  final 

after  a  cause  has  been  decided.  Peoria  adjudication   of    the    cause,    on   the 

M.  &  F.  Ins.  Co.  V,  Walser,  22  Ind.  73.  ground  alleged  that  the  court  had  no 

citing  as  authority  Gatling  v.  Newell,  jurisdiction  to  make  the  order.     State 

12  Ind.  116— a  case,  however,  which  v.  Valliant,    123  Mo.    524,   Sherwood 

does  not  support  the  proposition.  and  Barclay,  JJ.,  dissenting, 

1.  An  Order  DiisoMng  an  Ix^nnetion  4.  Schwarz  v,  Garfield  County  Ct., 

made  by  a  chancellor  at  chambers  is  14  Colo.  44. 

interlocutory,  and  a  writ  of  certiorari  6.  Kirk  v,  Graham,  14  Tex.  316. 

will  not  lie  until  final  judgment  in  the  Where  the  proceedings  have  been 

Circuit  Court.     Sanders  v.  Plunkett,  completed,  but  the  judge  has  failed 

40  Ark.  507,  to  announce  bis  decision,  no  objection 
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Bubetitiite  ftw  Writ  ef  Brror. — The  writ  of  certiorari  is  used  as  a  stat- 
utory substitute  for  a  writ  of  error  only  in  cases  where  the  pro- 
ceedings are  not  according  to  the  course  of  the  common  law  and  a 
writ  of  error  will  not  lie  ;*  and  such  statutory  writ  will  not  lie  be- 
fore final  judgment.* 

(2)  In  Criminal  Cases. — In  those  jurisdictions  where  the  com- 
mon-law writ  of  certiorari  still  obtains,  it  will  be  allowed  at  any 
stage  of  the  proceedings.'  But  where  the  common-law  writ  has 
been  modified  or  abolished,  it  lies  only  after  final  judgment.'* 

6.  Judgments  made  Final  by  Statute. — Where  by  statute  the  de- 
cision of  a  judge  or  other  tribunal  has  been  declared  final,  and  the 
right  of  review  taken  away,  a  writ  of  certiorari  does  not  lie  to  re- 
view such  decision.*     But  the  right  of  review  must  be  expressly 

being  made  by  the  petitioners  to  the  it  is  stated,  however,  that  the  corn- 
course  pursued,  a  certiorari  will  be  mon-law  writ  of  certiorari  will  lie 
allowed  as  if  judgment  had  been  ren-  when  the  proceedings  are  not  accord- 
dered.  Richardson  v.  Smith,  59  N.  ing  to  the  course  of  the  common  law. 
H.  517.  See   Minnesota  Cent.  R.   Co.  r.  Mc- 

1.  State  t'.  Patcrson,39  N.  J.  L.  489.  Namara,  13  Minn.  508. 

2.  Hinchman  v.  Cook,  20  N.  J.  L.  Order  BefoBing  Petition. — An  order 
271,  where  the  question  was  thus  dis-  refusing  a  petition  for  the  punishment 
cussed  by  Hornblower,  C.J.:  '*The  of  a  sheriff  for  neglect  of  duty  is  not 
certiorari,  therefore,  in  this  case  must  a  final  adjudication,  and  cannot  be 
be  considered  as  a  proceeding  in  the  reviewed  on  certiorari.  Schwab  v, 
nature  of  a  writ  of  error,  which  al-  Coots,  44  Mich.  463. 

ways  brings  up  the  whole  record,  and  In  Hew  York,  by  statute,  proceedings 
can  never  be  brought  until  after  final  in  habeas  corpus  cases  cannot  be  re- 
judgment;  whereas  a  certiorari  at  the  viewed  on  certiorari  until  after  a  6nal 
common  law  goes  to  special  and  sum-  adjudication  of  the  case.  Husted's 
mary  tribunals,  and  brings  up  the  Case,  17  Abb.  Pr.  (N.  Y.)  326,  note, 
whole  or  any  part  of  their  proceed-  Where  a  judgment  of  fine  and  im- 
ings,  according  to  the  command  and  prisonment  has  been  formulated, 
the  exigency  of  the  writ.  And  such  signed,  and  recorded,  the  proceeding 
writ  may  be  issued  before  the  inferior  is  final,  although  no  warrant  of  corn- 
jurisdiction  has  consummated  its  au-  mitment  has  been  issued.  People  v, 
thority.  But  a  writ  of  error,  or  a  cer-  Donohue,  22  Hun  (N,  Y.)  470. 
tiorari  substituted  by  statute  for  that  Where  a  demurrer  has  been  taken 
writ,  cannot  go  for  part  only  of  the  to  a  plea  in  abatement,  issue  joined, 
record,  nor  before  final  judgment."  and  defendant  discharged  on  the  suf- 

8.  Rex  V.  Hube,  5  T.  R.  542;  Rex  r.  ficiency  of  the  plea,  such  a  proceeding 

Wadley,  4  M.  &  S.  508.  is  not  a  formal  judgment  and  cannot 

In  Pennsylvania  the  writ  of  certiorari  be  reversed  on  certiorari.     Nellis  v. 

is  the  proper  writ  for  the  review  of  Turner,  4  Den.  (N.  Y.)  553. 

criminal  cases  before  judgment  when  Where  there  have  been  a  conviction 

a  writ  of  error  will  not  lie.     Com.  v.  and  a  judgment,  and  the  irregularity 

Simpson,  2  Grant's  Cas.  (Pa.)  438.  complained  of  is  of  such  a  nature  that 

In  Virginia  the  writ  lies  before  judg-  it   cannot   be   properly   embraced    in 

meni,  either  before  or  after  verdict,  the  return  to  the  writ  of  error,  a  writ 

Macaboy's  Case,  2  Va.  Cas.  2(}%t  citing  of  certiorari  may  issue  to  bring  up 

2  Ld.  Raym.  298.  the   proceedings.     Willis  v.  People,  5 

In  New  Jersey,  when  not  used  as  a  Park. Cr.  Rep.  (N.Y. Supreme  Ct.)  621. 

writ  of  error,  it  lies  at  any  stage  of  the  In   Ex  p.   Vermilyea,  6   Cow.    (N. 

proceedings.      Mowery    v,    Camden,  Y.)   555,    it   was  held  that  certiorari 

49   N.    J.    L.    106.      But  see  State  t/.  could  be  had  after  conviction  to  review 

Early,  45  N.  J.  L.  478.  errors  in  a  challenge  to  the  jurors. 

4.  State  V.  Weston,  23    Minn.  366;  See  V.  21,  Criminal  Cases,  infra. 

State  V,  Noonan,  24  Minn.  124,  where  5.  State  v,  Schanck,  9  N.  J.  L*  107; 
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taken  away  or  the  writ  will  still  lie.' 

6.  Quettions  of  Law>  of  Fact,  and  of  Evidence. — The  appropriate 
officQ  ef  the  writ  of  certiorari  is  to  review  merely  errors  of  law  ap- 
par«nt  ©n  the  record,*  and  the  writ  will  not,  as  a  general  rule,  be 
issued  to  review  questions  of  fact  or  of  evidence.* 

7.  Sxoeptions  Waived  and  Objections  not  Raised  Below. — In  gen- 
eral certiorari  does  not  lie  for  an  exception  deemed  to  have  been 


In  re  Highway,  i8  N.  J.  L.  291 ;  State  v. 
Allen,  II  N.  J.  L.  104;  State  v.  Smith, 
21  N.  J.  L.  91;  Wertheimer  V.  Boon- 
ville,  29  Mo.  254. 

Miehigaii.  —  Under  statute  the  de- 
cision of  a  township  board  on  a  high- 
way investigation  is  final,  and  cer- 
tiorari will  not  lie  except  where  special 
grievance  will  result  from  the  denial 
of  the  writ.  Soller  v.  Brown  Tp.,  67 
Mich.  422. 

PannsylTaBia. — The  Pa.  Act  of  18 10, 
which  declares  that  the  judgment  of 
the  Court  of  Common  Pleas  shall  be 
final  on  the  removal  of  certain  cases 
to  that  court,  is  applicable  to  every 
judgment  or  proceeding  of  that  court 
on  writs  of  certiorari  in  the  cases  in- 
tended, whether  as  regards  reversal, 
costs,  execution,  or  any  other  matter. 
Silvergood  v,  Storrick,  i  Watts  (Pa.) 

532. 

An  order  of  the  Common  Pleas  dis- 
tributing money  collected  on  a  for- 
feited recognizance  is  final  and  con- 
clusive, and  will  not  be  reviewed  on 
certiorari.  Com.  v.  Justice,  34  Pa. 
St.  173. 

V«w  York. — By  statute  the  decision 
of  two  of  the  three  referees  appointed 
to  hear  an  appeal  from  an  order  of  the 
commissioners  of  highways  is  final, 
and  cannot  be  reviewed  by  certiorari. 
People  V.  Sherman,   15  Hun  (N.  Y.) 

575. 

Maryland. — Upon  a  certiorari  from 

Baltimore  County  Court  to  the  Levy 
Court  of  that  county,  it  was  held  by 
tne  former  court  that  it  would  not  as- 
sume the  power  of  reviewing  the  judg- 
ment of  the  Levy  Court  as  to  the  fact 
whether  the  public  convenience  re- 
quired the  alteration  in  a  road  men- 
tioned in  the  proceedings  in  the  cause, 
the  Levy  Court  being  the  sole  and 
proper  tribunal  to  which  the  laws 
confided  the  adjudication  of  that  mat- 
ter. Williamson  v,  Carnan,  i  Gill  & 
J.  (Md.)  195. 

MaasaehuMtts. — A  question  as  to  the 
necessity  of  the  alteration  of  a  high- 
way and  the  assessment  of  damages 
therefor  was  held  to  be  within  the  ju- 


risdiction  of  the  Court  of  Sessions, 
and  its  decision  final  and  conclusive, 
and  not  reviewable  by  the  Supreme 
Court  on  certiorari.  Com.  v.  West- 
borough,  3  Mass.  406. 

MiMisaippi. — Where  a  statute  de- 
clares that  a  verdict  shall  be  final,  an 
examination  of  the  record  may  still 
be  had  on  certiorari,  but  not  an  in- 
vestigation of  the  facts.  Allen  v. 
Levee  Com'rs,  57  Miss.  163. 

1.  Rex  «/.  Justices,  3  D.&  R.  35, 16  E. 
C.  L.  132;  Murfree  v,  Leeper,  i  Overt. 
fTenn.)i;  People  z/.  Freeman,  3  Lans. 
(N.  Y.)  148;  People  v.  Canal  Board, 
7  Lans.  (N.  Y.)  220;  Ex  p.  Albany,  23 
Wend.  (N.  Y.)  277;  LeRoy  v.  New 
York,  20  Johns.  (N.  Y.)  430;  Lawton 
V,  Highway  Com'rs,  2  Cai.  (N.  Y.) 
179;  People  V,  Andrews,  52  N.  Y.  445; 
State  V.  Quaife,  23  N.  J.  L.  89;  State 
V.  Fallkenburge,  15  N.  J.  L.  320 ; 
Ackerman  v.  Taylor.  8  N.  J.  L.  305; 
People  V.  Turner,  i  Cal.  152;  State  v. 
Thayer,  74  Wis.  48;  State  r.  Graham, 
60  Wis.  395;  but  it  would  seem  that 
in  such  cases  the  q^uestion  of  jurisdic- 
tion in  the  inferior  tribunal  should  be 
the  only  one  reviewed.  Exp.  Childs, 
12  S.  Car.  iii;  Richardson  v.  Smith, 
59  N.  H.  517.     See  V.  2.  ^.,  supra, 

8.  Rossf.  Ellsworth,  49 Me.  417;  Far- 
well's  Petition,  2  N.  H.  123;  Hutchi- 
son V.  Rumfelt,  83  N.  Car.  441;  Red- 
mond V.  Anderson,  18  Ark.  449 ; 
McCoy  v.  Jackson  County  Ct.,  21 
Ark.  475;  Peoria  M.  &  F.  Ins.  Co. 
».  Walser,  22  Ind.  73;  Rout  v.  Ninde, 
III  Ind.  597.  See  XV.  Hearing  and 
Determination^  infra, 

8.  State  V,  Hudson,  32  N.  J.  L.  365; 
Clark  V,  Hall,  11  N.  J.  L.  78;  Farley 
v»  Mclntir^,  13  N.  J.  L.  190;  Scott  v. 
Beatty,  23  N.  J.  L.  256;  Lapan  v. 
Cumberland  County,  65  Me.  160; 
Frankfort  v,  Waldo  County,  40  Me. 
389;  Higley  v.  Lant,  3  Mich.  612;  Mc- 
Graw  V,  Schwab,  23  Mich.  13;  Chi- 
cago, etc.,  R.  Co.  V,  Whipple,  22  111. 
105;  Camden  v.  Bloch,  65  Ala.  236; 
McAllilley  v,  Horton,  75  Ala.  491. 
See  XV.  Hearing  and  Determination^ 
infra. 
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CERTIORARI.     To  PreTtnt  Wrong  or  Injory. 


waived.*  Nor  will  the  writ  be  granted  to  remove  proceedings 
from  an  inferior  to  a  superior  court,  to  review  those  matters  which 
might  have  been,  but  were  not,  objected  to  in  the  court  below.* 
See  XV.  Hearing  and  Determination^  infra, 

8.  To  Prevent  Anticipated  Wrong  or  Injury. — Ordinarily  cer- 
tiorari will  not  be  granted  to  prevent  the  doing  of  an  anticipated 
wrong  or  injury.'  Therefore  it  does  not  lie  to  prevent  a  threat- 
ened excess  of  jurisdiction.* 


1.  Ipswich  V,  Essex  County,  lo  Pick. 
(Mass.)  519. 

2.  Cousins  v.  Cowing,  23  Pick. 
(Mass.)  208;  Plymouth  v,  Plymouth 
County, 16 Gray  (Mass.)  341;  Phillips  t/. 
Franklin  County,  83  Me.  541;  Lewis 
V.  Brewer,  51  Me.  108;  Dodson  v.  Con- 
nally  Ga.  Dec,  Pt.  i,  132;  Chambers 
V.  Dickson,  Ga.  Dec,  Pt.  i,  164;  Jack 
V,  Watson,  Ga.  Dec,  Pt.  i,  168;  State 
V,  District  Ct.,  16  Nev.  76;  Hill  v. 
Steel,  17  Ark.  440;  Fulton  v,  Heaton, 

I  Barb.  (N.  Y.)  552. 

Erroneoui  Anessment. — People  v,  Car- 
rington,  2  Lans.  (N.  Y.)  368,  was  a 
case  wherein  certiorari  was  brought 
to  review  the  determination  of  canal 
appraisers  in  the  assessment  of  dam- 
ages  under  Laws  N.  Y.  1840,  c  288. 
The  court  held  that  since  the  objec- 
tions raised  were  not  taken  before  the 
appraisers,  the  petitioner  could  not 
seek  redress  by  certiorari. 

And  under  Laws  N.  Y.  1880,  c.  269, 
allowing  a  writ  of  certiorari  where 
an  assessment  is  illegal,  it  has  been 
held  that  a  party  aggrieved  is  not 
entitled  to  a  writ  to  review  the  as- 
sessment, without  previously  apply- 
ing to  the  assessors  to  correct  the 
error.  People  v.  Tax  Com'rs.  99  N. 
Y.  254;  People  V,  Adams,  125  N.  Y. 
471;  People  V.  Assessors  (Supreme 
Ct.).  19  N.  Y.  Supp.  142. 

In  Texai  to  authorize  the  issuance 
of  certiorari  the  petitioner  must  not 
only  have  a  good  cause  of  action  or 
{▼round  of  defense,  but  it  must  appear 
that  the  cause  of  action  or  ground 
of  defense  was  properly  presented  to 
the  court  below,  or  a  sufficient  legal 
excuse  must  be  shown  for  the  fail- 
ure so  to  present  it.     Hope  v.  Alley, 

II  Tex.  259;  Haley  v,  Villeneuve,  11 
Tex.  617  ;  Huntsman  r.  Jarvis,  17 
Tex.  161;  Peabody  v,  Buentillo,  18 
Tex.  313;  Huston  v,  Clute,  19  Tex. 
178. 

But  it  is  not  necessary,  in  order  to 
obtain  a  certiorari  from  the  judgment 


of  a  justice  of  the  peace,  that  the 
party  complaining  should  have  made 
a  motion  for  a  new  trial  before  such 
justice.  Ward  v,  McRimmond,  12 
Tex.  314. 

In  connection  with  this  see  Green 
V.  Armstrong,  i  Den.  (N.  Y.)  550. 

8.  McCorkle  v.  Brooks,  6  Heisk. 
(Tenn.)  601. 

Hot  a  Substitute  for  BiU  QniaTlmot. — 
The  writ  of  certiorari  cannot  be  used 
as  a  substitute  for  the  equity  proceed- 
ings of  quia  timet  to  prevent  the  doing 
of  an  anticipated  wrong  or  injury; 
so  before  levy  a  stayer  or  surety  can- 
not resort  to  certiorari  to  compel  an 
officer  to  levy  first  on  the  property  of 
his  principal,  but  after  levy  upon  his 
own  property  he  may  obtain  relief 
by  means  of  certiorari  and  superse- 
deas. Beeler  v.  Hall,  11  Humph. 
(Tenn.)  445. 

Legality  of  Beferee's  Appointment. — 
Where  referees  have  been  appointed 
as  directed  by  an  act  of  the  legisla- 
ture, the  court  will  not  examine  into 
the  legality  of  the  appointment  until 
the  referees  have  proceeded  to  act, 
and  until  that  time  an  application  for 
certiorari  is  premature  and  will  not 
be  allowed.  Harrison  v,  Sloan,  6  N. 
J.  L.  410. 

4.  kx  p.  Buckner,  9  Ark.  73;  Sayers 
V,  Superior  Ct.,  84  Cal.  642;  Lamb  v. 
Schottler.  54  Cal.  319;  Wilson  v.  Sac- 
ramento County,  3  Cal.  386.  See  V. 
14.  ^.,  infra. 

In  Hew  Jersey,  however,  certiorari 
is  allowed  to  review  the  proceedings 
of  municipal  corporations,  though  no 
attempt  has  been  made  to  enforce 
them.  State  v,  Jersey  City,  34  N.  J. 
L.  390;  State  V.  Jersey  City,  34  N.  J. 
L.  31;  State  V.  Paterson,  34  N.  J.  L. 
163;  State  V.  Trenton,  36  N.  J.  L.  79; 
State  V,  Justices,  i  N.  J.  L.  283;  State 
V,  New  Brunswick,  i  N.  J.  L.  450; 
State  V.  Jersey  City,  29  N.  J.  L.  170: 
State  V,  Albright,  20  N.  J.  L.  644. 

So  persQns  against  whom  an  ordi- 
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9.  Void  Proce^jiiiigs.  —The  question  whether  certiorari  lies  to  re- 
view void  proceedings  has  been  variously  decided  in  the  different 
states.  Thus  in  Louisiana  it  is  held  that  this  process  can  be  re- 
sorted to  only  when  proceedings  are  absolutely  null  and  void.* 

In  New  York^  New  Hampshire^  and  some  of  the  other  states 
the  doctrine  appears  to  be  that  although  a  reversal  of  void  pro- 
ceedings by  certiorari  is  not  really  essential,  yet  since  it  is  one  of 
the  main  purposes  of  the  writ  to  keep  inferior  tribunals  within 
the  bounds  of  their  jurisdiction,  it  will  be  granted  as  being  the  safer 
course.* 

nance — as,  for  example,  an  ordinance  the  peace,  being  absolutely  void,  do 
regulating  the  sale  of  intoxicating  not  require  reversal  by  certiorari  any 
liquors — has  been  enforced  by  requir-  more  than  would  the  acts  of  any  tree- 
ing them,  by  threats  of  prosecution,  passer. 

to  conform  thereto,  are  entitled  to  a  Hew    Jersey. — "There    can    be    no 

writ  of  certiorari  to  determine  whether  doubt   that,   according   to  the   long- 

the  ordinance  is  valid,  although  they  established  practice  in  New  Jersey, 

have   not  been  convicted   under  the  the   Supreme   Court   has   a  right  to 

ordinance.     State  v,  Washington,  44  review   the   proceedings   of  corpora- 

N.  J.  L.  605.  tions  and  all  other  inferior  tribunals 

1.  State  V,  Koenig,  39  La.  Ann.  776;  that  do  acts  afifecting  the  rights  and 
Williams  v.  Judge.  45  La.  Ann.  1295;  property  of  individuals,  which  are 
State  V,  Riley,  43  La.  Ann.  177.  See  judicial  or  fwaxt-judicial  in  their  na- 
State  V,  Judge,  32  La.  Ann.  1222.  ture;  and  may  do  this  as  well  when 

An  action  of  nullity,  instituted  by  those  proceedings  are  wholly  void  for 
relator,  does  not  prevent  relief  by  want  of  any  power  or  jurisdiction  in 
the  Supreme  Court,  on  certiorari,  the  tribunal  to  act,  as  when  they  are 
against  a  void  judgment,  through  illegal  in  consequence  of  some  mate- 
that  court's  supervisory  jurisdiction  rial  irregularity.  The  judgment  of  a 
over  inferior  tribunals.  State  v.  Fow-  justice  of  the  peace  in  a  case  of  re- 
ler  (La.,  1895).  16  So.  Rep.  565.  plevin,  should  he  erroneously  proceed 

2.  Hew  York. — It  is  proper  to  reverse  in  such  a  case,  would  undoubtedly  be 
a  void  judgment  by  certiorari.  Mat-  wholly  void,  but  it  might  also  be  set 
tcr  of  Bracket,  27  Hun  (N.  Y.)  605.  aside  by  means  of  a  certiorari."     Per 

And  since  a  void  order  of  commis-  Elmer,    J.,    in   Carron  v,    Martin,  26 

sioners  of  highways  may  be  treated  as  N.  J.  L.  594. 

voidable,  the  party  may  Vring  this  writ  Hew  Eampihire. — An  order  void  for 

to  quash  it.  Fitch  v.  Highway  Com'rs,  want  of  jurisdiction  may  be  reversed 

22  Wend,  (N.  Y.)  132.  by  certiorari.     State  v,  Thompson,  2 

Though  a-  judgment  void  for  want  N.  H.  236.  For  though  a  party  has  a 
of  jurisdiction  might  be  regarded  as  right  to  treat  the  proceedings  of  an 
a  nullity,  and  impeached  collaterally,  inferior  tribunal  as  nullities,  in  a  col- 
still  the  courts  will  ordinarily  perform  lateral  proceeding,  he  may  neverthe- 
what  is  the  main  office  of  a  certiorari  less  maintain  certiorari  to  set  them 
— the  keeping  of  inferior  magistrates  aside.  State  v,  Richmond,  26  N.  H. 
within  the  compass  of  their  power.  237.  which  contains  a  discussion  as  to 
People  V,  Suffolk  County,  24  Wend,  what  renders  acts  void  or  voidable. 
(N.  Y.)  249.  See  Starr  v,  Rochester,  In  Wifoonfin  the  same  practice  set 
6  Wend.  (N.  Y.)  565.  forth   above   as   prevailing    in    New 

And  such  a  judgment  should  be  re-  Hampshire  obtains.     Ccmbs  v.  Dun- 
versed  by  certiorari,  since  a  reversal  lap,  19  Wis.  591;  Crandell  v.  Bacon, 
Is  the  only  method  of  insuring  the  pre-  20  Wis.  639,  91  Am.  Dec.  451. 
ventionof  execution  thereon.    Striker  Alabama. — Certiorari  is  the  proper 
V.  Mott,  6  Wend.  (N.  Y.)  465.  remedy   in   Alabama  to  remove,  for 

But  see  People  v.  Moore  (Supreme  revision,  a  cause  from  the  probate  to 

Ct.).  I  N.  Y.  Supp.  405,  holding  that  the  appellate  court,  where  the  order, 

the  acts  of  a  private  individual  lUe-  decree,  or  proceeding  complained  of 

gaily  assuming  to  act  as  a  justice  of  is  claimed  to  be  void.     A  motion  to 
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In  still  other  states  it  has  been  held  that  certiorari  will  not  be 

sustained  where  proceedings  are  void,  there  being  no  necessity  for 
such  a  course.' 

10.  Where  Other  Bemely  Bzist(H-a.  Generally.— Although 
the  granting  or  refusal  of  the  writ  of  certiorari  rests  in  the  sound 
judicial  discretion  of  the  court,*  it  may  be  stated  as  a  general 
proposition  that  the  writ  will  be  refused  where  other  adequate 
remedies  are  open  to  the  petitioner.* 

set  aside  the  void  action  ought,  how-  District  of  Columbia,  —  District  of 

ever,  to  be  first  made  in  the  primary  Columbia  v.  Nau,  20  D.  C.  551. 

court,     ^jr/.  Boy n ton,  44  Ala.  261.  Illinois,  —  Glennon   v.  Burton,  144 

Xanaehiiietts.— In    Old    Colony   R.  111.  551. 

Co.  V,  Fall   River,  147  Mass.  455,  it  Iowa,  —  Ransom    v,    Cummins,    66 

was   held   to  be  clearly  settled   that  Iowa  137;  State  v,  Schmidti,  65  Iowa 

even   if  the  acts  of  city  authorities  558. 

are  wholly  without  their  jurisdiction  Louisiana, — State    v.   Skinner,    3a 

and  void,  certiorari  would  be  an  ap-  La«  Ann.  1092. 

propriate  remedy.     But  in   Locke  v*  Maine. — Nobleboro  v.  Lincoln  Coun<- 

Lexington,  122  Mass.  290,  it  was  de«  ty,  68  Me.  548. 

cided  that  if  proceedings  are  merely  Michigan,  —  Mathias  v.  Mason,  66 

void  for  want  of  jurisdiction,  certiorari  Mich.  524;  Dunlap  v,  Toledo,  etc.,  R. 

is  not  necessary;  and  in  that  case  the  Co.,  46  Mich.  192;  Woodin  v.  Phoenix, 

writ  was  denied.  41  Mich.  655;  Smith  v.  Reed,  24  Mich. 

In  Tennsssee  a  judgment  not  void  140;  Ishpeming  v,  Maroney,  49  Mich, 

but  voidable  can  only  be  impeached  226;  Specht  v,  Detroit,  20  Mich.  168; 

by  direct  proceedings  for  the  purpose.  Parker  v.  Copland,  4  Mich.  528;  Erie 

It  cannot  be   done  by  certiorari  to  Preserving   Co.   v,   Witherspoon,  49 

quash  the  execution  thereon.   Holmes  Mich.  377. 

V,  Eason,  8  Lea  (Tenn.)  754;  Witt  v.  Minnesota, — State   v«    Weston,    93 

Russey,  10  Humph.  (Tenn.)  208.  Minn.  366;  Dansman  9.  St.  Paul,  22 

1.  See    People   v,  Moore  (Supreme  Minn.  387;  State  v,  Noonan,  24  Minn. 

Ct.),  I  N.  Y.  Supp.  405,  and  Locke  v,  124;  State  v,  Webber  (Minn.,  1888),  37 

Lexington,    122    Mass.   290,   cited  in  N.  W.  Rep.  949. 

preceding  note.  Missouri, — Moore  v,  Bailey,  8  Mo. 

Ohio. — Dixon  v,  Cincinnati,  14  Ohio  App.  159. 

240.  New   Hampshire, — Tucker's    Peti- 

Minnesota. — The  action  of  a  village  tion,  27  N.  H.  405. 

council  in  recanvassing  the  votes  cast  New   Yorh,  —  Matter    of    Eightieth 

three  months  before,  at  an  election  Street,    16  Abb.   Pr.  (N.  Y.  Supreme 

under  the  local  option  law  (such  re^  Ct.)  169,  17  Abb.  Pr.  (N.  Y.)  324,  31 

canvassing   not   being   a  part  of  the  How.  Pr.  (N.  Y.)  99;  People  v.  Board 

election  proceeding),  is  wholly  unau-  of  Health,  33  Barb.  (N.  Y.)344;  People 

thorized  and  without  efifect,  and  the  v.   Overseers   of   Poor,  44  Barb.  (N. 

writ  of  certiorari  will  not  be  allowed  Y.),  468;  People  r.  Wemple  (Supreme 

for  the  purpose  of  bringing  it  up  for  Ct.),  11  N.  Y.  Supp.  246,  57  Hun  (N. 

review.    State  v,  Lamberton,  37  Minn.  Y.)  594;  In  the  Matter  of  Mount  Morris 

362.  Square,    2   Hill  (N.    Y.)    14;    People 

XUinols. — A  transcript  of  the  record  v.    Queens    County,    i    Hill  (N.   Y.) 

of  a  Circuit  Court,  which  is  not  cer-  195. 

tified  under  the  seal  of  the  court,  is  a  North    Carolina,  —  Petty   r,   Jones, 

nullity,  and  a  writ  of  certiorari  cannot  i  Ired.  (N.  Car.)  408. 

be   granted    in    such    case,   but    the  Tennessee, — Triggv.  Boyce  4Hayw. 

cause    must    be    stricken    from    the  (Tenn.)  100. 

docket.     Cowhick  v,  Gunn,  3  111.  417.  Texas, — McDonald  v.  Cross,  16  Tex. 

S.  See  I.  Granting  of  Writ  Discre-  562;  Wood  v.  Rich,  8  Tex.  280. 

tionary^  supra,  Utah, — Saunders  v,  Sioux  City  Nur- 

S.  Arkansas, — Baird  v,  Williams,  49  sery,  6  Utah  431. 

Ark.  518.  iVrst  Virginia. — Beasley  v.  Beckley, 

Colorado. —  Union    Pac.    R.  Co.   v,  28  W.   Va.  89;  Poe  v,  Marion  Mach* 

Bowler,  4  Colo.  App.  25.  Works,  24  W.  Va.  517. 

SO 
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*.  Remedy  by  Appeal — (i)  Generally. — In  support  of  this 
doctrine  it  is  a  rule  of  almost  universal  application  that  the  writ 
will  not  issue  where  there  is  a  plain,  speedy,  and  adequate  remedy 
by  appeal.*     The  power  to  review  the  decisions  of  inferior  tribu- 

Wisconsin, — Wards  worth  v,  Sibley,  conferred,  or  is  acting  illegally/  and 

38  Wis.  485.  a  supersedeas  may  be  awarded  with 

UniUd  States, — Fowler  v,  Lindsey,  it." 

3  Dall.  (U.  S.)4ii.  1.  Alabama.— Alabama  G.  S.  R.  Co. 

Thus,  Comp.  Stat.  N.  H.,c.  53, §  10,  v.    Christian,  82   Ala.  307;  Memphis, 

provides  in  substance  that  any  person  etc.,  R.  Co.  v,  Brannum,  96  Ala.  461; 

who  had  no  actual  notice  of  the  laying  Benton  v.  Taylor,  46  Ala.  388. 

out  or  altering  of  a  road  may,  within  Arisona. — Reilly  v.  Tyng,  i  Arizona 

one   year    after    the    same    shall   be  510;  Royce  v.  Smith,  i  Arizona  511. 

opened  and  made,  apply  to  the  Court  Excess  of  Jurisdiction, — In   Arizona 

of  Common  Pleas;    and    that   court,  the  writ  of  certiorari  lies  only  ^here 

after  due  notice  to  the  town  and  others  there  is  an  excess  of  jurisdiction,  and 

interested,  shall  award  damages  and  then  only  where  there  is  no  appeal, 

costs,  and   issue   execution   therefor.  Reilly  v,  Tyng,  i  Arizona  510;  Royce 

Under  such  statute  it  has  been  held  v.  Smith,  i  Arizona  511. 

that  a  writ  of  certiorari  will  not  lie.  Arkansaa. — Wyatt  v.  Burr,  25  Ark. 

Tucker's  Petition,  27  N.  H.  410.  476;  Payne  v.  McCabe,  37  Ark.  321; 

Defense  to  Forecloiare  Suit. — Where  Smith  v.  Parker,  25  Ark.  518;  Phelps 

the  only  method  provided  by  the  city  v.  Buck,  40  Ark.  222;  Ex  p,  Allston, 

charter  for  collecting  a  street  assess-  17  Ark.   580;   Randle  v.  Williams,  18 

ment  was  by  foreclosure  in  a  court  of  Ark.  383;  Derton  v,  Boyd,  21  Ark.  267; 

record,  it  was  held  that  since  the  de-  Burgett   v,   Apperson,   52   Ark.    221  ; 

fendant  would  have  an  opportunity  Ex  p,   Pearce,  44  Ark.   514;  Petty  r. 

to  defend  against  the  attempted  fore-  Ducker,  51  Ark.  281. 

closure  a  writ  of  certiorari  would  not  California. — Gibson  v.  Superior  Ct., 

lie.     Spooner  v,  Seattle,  6  Wash.  371.  85  Cal.  216  ;    Clary  v.  Hoagland,  13 

Iowa  Statute. —  Under   Iowa   Code,  Cal.  174;  Stuttmeister  «».  Superior  Ct., 

§  3216,  the  writ  of  certiorari  cannot  71  Cal.   323;  Gray  v,   Schupp,  4  Cal. 

be  invoked  in  any  case  unless  *' there  185;  People  v,  Shepard,  28  Cal.  115; 

is  no  other  plain,  speedy,  or  adequate  Newman  v.  Superior  Ct.,  62  Cal.  545; 

remedy."      Ransom  v,  Cummins,  66  Miliken  v,  Huber,  21  Cal.  166;  Faut 

Iowa  137;  State  v,  Schmidtz,  65  Iowa  v.  Mason,  47  Cal.  8;  In  r^McConnell's 

558;   Polk   County  v.  Des  Moines.  70  Estate,   74  Cal.  217.       See  also   Cal. 

Iowa   352;    Tiedt    v,   Carstensen,   61  Code  Civ.  Pro.,  §1068. 

Iowa  335.      Under  the    Revision    of  An  order  of  the  Probate  Court  di- 

1S60,  §  34S7,  see  Smith  v.  Jones  Coun-  recting  the  sale  of  real  estate  is  ap- 

ty,  30  Iowa  533.     See  also  Edgar  v,  pealable  (Cal.  Code  Civ.  Pro.,  §963), 

Greer,  14  Iowa  2H ;  O'  Hare  v.  Hemp-  and  certiorari  will  not  lie  to  review  the 

stead,  21  Iowa  34.  same.     Stuttmeister  v.  Superior  Ct., 

Snit  Pending  in  Equity.  —  While    a  71  Cal.  323. 

suit  is  pending  in  equity,  a  certiorari  So  an  order  setting  aside  a  default 

will  not  be  allowed  for  the  same  mat-  is  appealable,  and  cannot  be  reviewed 

ter.     Stuart  v.  Hall,  2  Overt.  (Tenn.)  by  certiorari.    Gibson  v.  Superior  Ct., 

179.  85  Cal.  216. 

Habeas  CorpUB  Proceedings.  —In  State  Such  doctrine  has  also  been  applied 

V,  Taxing  Dist.,   16  Lea  (Tenn.)  246,  in  proceedings  in   insolvency   cases, 

the  court  said  :    "  The  writ  of  certio-  People  v,  Shepard,  28  Cal.  115. 

rari  is  not  of  right,  but  subject  to  the  Colorado.  —  Union   Pac.    R.   Co.    v. 

sound  discretion  of  the  court  or  judge  Bowler,  4  Colo.  App.  25. 

to  whom  the  application  is  made.     It  Dakota. — Champion    v,    Minnehaha 

will  not,  therefore,  interfere  with  the  County,  5  Dakota  416;  Dak.  Code  Civ. 

•speedy  and  summary  relief  of  the  Pro.,  §685. 

writ  of  habeas  corpus,  except  when,  in  District  of  Colnmbia. — Barber  v,  Har- 

the  opinion  of  this  court  or  one  of  its  ris,  6  Mackey  (D.  C.)  586. 

members,   the    inferior  court    or   its  Florida. — Jacksonville,  etc.,  R.  Co. 

judge  '  has  exceeded  the  jurisdiction  v.    Boy,   34  Fla.  389;  Hunt   v.  Jack- 
Si 
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nals  by  certiorari  is  one  to  be  sparingly  exercised  in  cases  where 
other  adequate  remedies  exist ;  and  when  a  decision  can  be  taken 


sonville  (Fla.,  1894).  16  So.  Rep.  398; 
Basnet  v,  Jacksonville,  18  Fla.  523; 
Edgerton  v.  Green  Cove  Springs,  18 
Fla.  528;  Halliday  v.  Jacksonville, 
etc..  Plank  Road  Co.,  6  Fla.  304. 

Georgia. — Wilson  v,  Burks,  71  Ga. 
862;  Brooks  V,  Baker,  85  Ga.  515; 
Western,  etc.,  R.  Co.  v,  Dyar,  70  Ga. 
723;  Bernstein  v,  Clark,  87  Ga.  148; 
Samuels  v,  Briscoe,  94  Ga.  425;  John- 
son V,  Cummings,  88  Ga.  12;  Thomp- 
son V.  Dodd,  84  Ga.  264;  Greenwood 
V,  Boyd,  etc..  Furniture  Factory,  86 
Ga.  582;  Witkowski  v,  Skalowski,  46 
Ga.  41;  Goss  V.  Lord,  72  Ga.  206;  Sa- 
vannah, etc.,  R.  Co.  V.  Holcombe.  72 
Ga.  206;  Shirley  v.  Rounsaville,  78 
Ga.  708.  See  also  Boroughs  v.  White, 
69  Ga.  841 ;  Rogers  v,  Bennett,  78  Ga. 

707. 

It  has  been  frequently  held  in  Geor- 
gia that  where  a  case  is  brought  in 
a  justice's  court  to  recover  a  sum 
under  fifty  dollars,  and  the  same  is 
tried  by  the  justice,  and  involves 
questions  of  fact  or  questions  of  both 
law  and  fact,  a  certiorari  will  not 
lie  to  the  decision  of  said  justice 
until  after  appeal  to  a  jury  in  the  jus- 
tice's court.  Bernstein  v,  Clark,  87 
Ga.  148;  Johnson  v,  Cummings,  88 
Ga.  12;  Thompson  v.  Dodd,  84  Ga. 
264;  Brooks  V,  Baker,  85  Ga.  515; 
Greenwood  v.  Boyd,  etc..  Furniture 
Factory,  86  Ga.  582;  Central  R.,  etc.. 
Co.  V,  White,  86  Ga.  202;  Western, 
etc.,  R.  Co.  V,  Dyar,  70  Ga.  723;  Wit- 
kowski V,  Skalowski,  46  Ga.  41;  Goss 
V.  Lord,  72  Ga.  206;  North,  etc.,  R. 
Co.  V,  Spullock,  88  Ga.  283;  Savan- 
nah, etc.,  R.  Co.  V,  Holcombe,  72  Ga. 
206;  Shirley  v.  Rounsaville,  78  Ga. 
708.  See  also  Boroughs  v.  White,  69 
Ga.  841;    Rogers  v,   Bennett,  78  Ga. 

707. 
Idaho. — In  order  that  the  writ  may 

issue  under  the  Idaho  statute  ''three 
things  must  appear,  to  wit:  i.  That 
the  court  or  judge  below  exceeded  his 
jurisdiction ;  2.  That  there  is  no  appeal 
provided  by  law  from  the  judgment 
or  decision  of  the  court;  3.  That  there 
is  no  other  plain,  speedy,  or  adequate 
remedy.  If  any  one  of  these  three 
are  wanting  the  writ  cannot  be  grant- 
ed." People  v.  Lindsay,  i  Idaho  399. 
niinoif.— Miller  v.  School  Trustees, 
88  111.  33;  Doolittle  v.  Galena,  etc..  R. 
Qo.,  14  III. -381;  Highway  Com'rs  v. 


Harper,  38  111.  107;  Wright  v.  Highway 
Com'rs,  150  111.  138;  School  Trustees 
V.  Shepherd,  139  111.  114;  Chicago, 
etc.,  R.  Co.  V.  Whipple,  22  111.  108; 
People  V.  Wilkinson.  13  111.  660;  Scates 
V,  Chicago,  etc..  R.  Co.,  104  111.  93; 
Cushman  v.  Rice,  2  111.  565;  Blair  v. 
Sennott,  35  111.  App.  368. 

Iowa.  —  State  v,  Wilson,  12  Iowa 
424;  Independent  School  Dist.  v.  Dis- 
trict Ct.,  48  Iowa  182;  Sunbergt'.  Dis- 
trict Ct.,  61  Iowa  597;  Davis  County 
V.  Horn,  4  Iowa  94;  Cedar  Rapids, 
etc.,  R.  Co.  V,  Whelan,  64  Iowa  694; 
Ransom  v.  Cummins,  66  Iowa  T37 ; 
Edgar  v.  Greer,  14  Iowa  212;  O'Hare 
V,  Hempstead,  21  Iowa  35;  Abney  v. 
Clark,  87  Iowa  727. 

It  is  provided  by  Iowa  Code,  §  3216, 
that  "the  writ  of  certiorari  may  be 
granted  whenever  specially  author- 
ized by  law,  and  especially  in  all  cases 
where  an  inferior  tribunal,  board,  or 
officer  exercising  judicial  functions  is 
alleged  to  have  exceeded  his  proper 
jurisdiction  or  is  otherwise  acting 
illegally,  when,  in  the  judgment  of 
the  Superior  Court,  there  is  no  other 
plain,  speedy,  and  adequate  remedy." 
Ransom  v.  Cummins,  66  Iowa  137; 
Polk  County  v.  Des  Moines,  70  Iowa 
352;  Tiedt  V.  Carstensen,  61  Iowa  335; 
Smith  V,  Jones  County,  30  Iowa  533, 
under  the  revision  of  i860,  Rev.,  § 
3487.  See  also  Edgar  v,  Greer,  14  Iowa 
211. 

Refusal  to  Admit  Evidence, — A  rem- 
edy by  appeal  is  allowed  to  a  party 
who  complains  of  a  ruling  of  the  court 
in  refusing  to  admit  evidence;  thus 
there  is  a  plain,  speedy,  and  adequate 
remedy  without  resorting  to  a  writ  of 
certiorari,  and  the  writ,  not  being  spe- 
cially authorized  by  law  in  such  a 
case,  will  be  denied.  State  v*  Wilson, 
12  Iowa  424. 

Tax  Assessment  Cases, — Where  there 
is  jurisdiction  to  assess  and  the  board 
of  equalization  makes  an  erroneous 
or  excessive  assessment,  the  remedy 
of  the  taxpayer  is  by  appeal  and  not 
by  certiorari.  Polk  County  v,  Des 
Moines,  70  Iowa  351;  Remey  v.  Board 
of  Equalization,  80  Iowa  470;  Dickey 
V,  Polk  County,  58  Iowa  290;  Macklot 
V,  Davenport,  17  Iowa  380;  Smith  v, 
Jones  County,  30  Iowa  531.  See  also 
Tiedt  V,  Carstensen,  61  Iowa  334; 
Getchell   v.    Polk   County,    51    Iowa 
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up  by  appeal,  and  on  that  appeal  the  jurisdictional  questions,  as 
well  as  those  arising  on  the  merits,  can  be  fully  disposed  of,  a  cer- 


107;  Ingersoll  v,  Des  Moines,  46  Iowa 
553;  Nugent  r.  Bates,  51  Iowa  77. 

Louisiana. — State  v.  Judge,  15  La. 
Ann.  34. 

Maryland. — Gaither  v.  Watkins,  66 
Md.  576;  Weed  v,  Lewis  (Md.,  1894),  30 
Atl.  Rep.  610. 

Xaisachaietts. — Savage  v,  Gulliver, 
4  Mass.  178.  See  also  Cooke  et  al,^ 
Petitioners,  15  Pick.  (Mass.)  234. 

Michigan.  —  Garvin  v.  Gorman,  63 
Mich.  221;  Farrell  v,  Taylor,  12  Mich. 
113;  Nightingale  v,  Simmons,  66  Mich. 
529;  Detroit  v.  Wabash,  etc.,  R.  Co., 
63  Mich.  712;  Flint,  etc.,  R.  Co.  v, 
Norton,  64  Mich.  248;  Detroit,  etc.,  R. 
Co.  V,  Graham,  46  Mich.  642;  Weber 
V,  Ryers,  82  Mich.  179;  Grand  Rapids, 
etc.,  R.  Co.  V.  Weiden,  69  Mich.  572; 
Detroit  Western  Transit,  etc.,  R.  Co. 
V.  Backus,  48  Mich.  582;  Dunlap  v, 
Toledo,  etc.,  R.  Co.,  46  Mich.  190; 
Galloway  v,  Corbitt,  52  Mich.  460  ; 
Perkins  v.  Lapeer  County,  i  Mich. 
504.  note;  Specht  v,  Detroit,  20  Mich. 

171. 

Appeal  rather  than  certiorari  should 
be  resorted  to  for  reviewing  cases 
that  stand  upon  fact,  Mann  v,  Tyler, 
56  Mich.  564;  or  for  removing  a  case 
upon  technical  grounds.  Gray  v. 
Willcox,  56  Mich.  58. 

Minnesota. — State  v.  Buckham,  29 
Minn.  462;  Fall  v.  Moore,  45  Minn. 
517;  State  V,  Noonan,  24  Minn.  126; 
State  V.  Weston,  23  Minn.  366;  State 
V.  Probate  Ct.,  28  Minn.  381;  St.  Paul 
V.  Steamboat  Dr.  Franklin,  i  Minn. 
97;  State  V.  Olson,  56  Minn.  10;  State 
V.  Milner,  16  Minn.  55;  Wood  v,  My- 
rick,  9  Minn.  149  ;  State  v.  Willis 
(Minn.,  1895),  63  N.  W.  Rep.  170. 

Application  to  Insert  Costs, — WJiere 
the  clerk  refused  to  insert  costs  into 
a  judgment,  and  there  was  an  order 
of  court  affirming  the  same,  it  was 
held  that  an  application  to  insert  the 
same  might  be  reviewed  upon  appeal, 
and  certiorari  would  not  lie.  Fall  v, 
Moore,  45  Minn.  517. 

Habeas  Corpus  Proceedings. — An  ap- 
peal lies  trom  an  order  of  discharge 
in  habeas  corpus  proceedings,  and  a 
certiorari  will  not  be  allowed.  State 
V.  Buckham,  29  Minn.  462. 

MlssiMippi. — Duggen  v.  McGruder, 
Walk.  (Miss.)  112,  12  Am.  Dec. 
527. 

Miifouri.— Moore  v,  Bailey,  8  Mo. 


App.  156;  State  V.  Nodaway  County 
Ct.,  80  Mo.  500. 

In  Snoddy  v.  Pettis  County,  45  Mo. 
361,  the  Supreme  Court  held  that, 
though  the  Circuit  Court  had  "  appel- 
late jurisdiction  from  the  judgments 
and  orders  of  the  county  courts  in  all 
cases  not  expressly  prohibited  by 
law,"  yet  resort  must  be  had  to  the 
writ  of  certiorari,  and  not  to  the  or- 
dinary form  of  appeal,  when  it  was 
desired  to  review  the  action  of  the 
County  Court  in  the  matter  of  opening 
a  road,  because  the  manner  of  taking 
such  appeal  was  not  then  expressly 
provided  for  by  statute.  But  since 
the  appeal  in  the  case  just  referred 
to  the  Act  of  January  24,  1870,  was 
passed,  providing  (Adj.  Sess.  Acts 
Mo.  1870,  p.  45)  that  "in  all  cases  of 
appeal  from  the  final  determination  of 
any  case  in  a  county  court  such  ap- 
peal shall  be  prosecuted  to  the  appel- 
late court  in  the  same  manner  as  is 
now  provided  by  law  for  the  regula- 
tion of  appeals  from  justices  of  the 
peace  to  circuit  courts;  and  when 
any  cause  shall  be  removed  into  a 
court  of  appellate  jurisdiction  by  ap- 
peal from  a  county  court,  such  appel- 
late court  shall  thereupon  be  pos- 
sessed of  such  cause,  and  shall  pro- 
ceed to  hear  and  determine  the  same 
anew,"  etc.  It  has  been  held  that 
since  the  Circuit  Court  has  appellate 
jurisdiction,  and  the  legislature  has 
provided  for  the  exercise  of  this 
power  by  appeal,  the  writ  of  certio- 
rari is  no  longer  applicable  to  a  case 
of  this  kind;  and  the  writ,  having 
been  improvidently  issued,  was  prop- 
erly dismissed.  Moore  v,  Bailey,  8 
Mo.  App.  158. 

Montana.  —  In  re  Finkelstein,  13 
Mont.  425;  Hayes  v.  District  Ct., 
II  Mont.  225. 

Hevada. — Nevada  Cent.  R.  Co.  v. 
District  Ct.,  21  Nev.  409. 

Hew  Eampahire.  —  Logue  v,  Clark, 
62  N.  H.  184.  See  also  Landafif's  Pe- 
tition, 34  N.  H.  163. 

Disqualification  of  Judge. — A  party 
aggrieved  by  the  decree  of  a  judge  of 
a  probate  court,  who  is  disqualified 
to  sit  by  reason  of  interest,  has  an 
ample  and  convenient  remedy  by  ap- 
peal, and  cannot  maintain  a  writ  of 
certiorari.  Logue  v.  Clark,  62  N.  H. 
184. 
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tiorari  should  not  be  allowed,  unless  circumstances  exist  which 

show  that  a  failure  of  justice  will  result  from  denying  it.* 

Appeal  Pending. — Since  the  writ  will  not  be  granted  where  the 
remedy  by  appeal  exists,  a  fortiori  it  will  not  be  granted  pending 
an  appeal.* 

Hew  Jersey. — State  v.  Matthews,  40  order  cannot  be  reviewed  upon  cer- 

N.  J.  L.  269;  State  v,  Lowery,  49  N.  J.  tiorari.     People  v.  Tucker  (Supreme 

L.  391;  Perrine  v.  Little,  13  N.  J.  L.  Ct.),  3  N.  Y.  Supp.  792.   See  also  Code 

248.  Civ.  Pro.,  tit.  5,  c.  12,  §^  2058.  2122. 

But  see  Randolph  v.  Underbill,  17  Boards  of  Assessment, — New  York 
N.  J.  L.  454,  where  the  court  enters  Code  Civ.  Pro.,  §  2122,  provides  that 
into  an  extensive  review  of  the  cases  the  writ  shall  not  issue  where  there 
and  statutes  upon  this  subject,  and  is  a  remedy  by  appeal,  and  under 
qualifies  the  doctrine  laid  down  in  the  such  section  it  has  been  held  that  cer- 
last-named  case  upon  the  ground  of  tiorari  will  not  lie  to  review  the  pro- 
subsequent  legislation.  ceedings  of  a  board  in  adjusting  as- 

Hew  York. — People  v.  Queens  Coun-  sessments  between  towns,  as  there  is 

ty,  I  Hill  (N.  Y.)  195;  People  v.  Board  a  remedy  by  appeal.    People  v.  Wayne 

of  Health,  33  Barb.  (N.  Y.)  344;  People  County  (Supreme  Ct.),  2  N.  Y.  Supp. 

V.  Donohue,  15  Hun  (N.  Y.)  419;  Peo-  555. 

pie  p.  Perry,  16  Hun  (N.  Y.)  461;  Peo-  Ohie. — A  writ  of  certiorari  is  not  a 
pie  V,  Cobb,  14  Abb.  N.  Cas.  (N.  Y.  proper  mode  for  questioning  the  regu- 
Supreme  Ct.)  495;  People  v,  Wemple  larity  of  a  sale  and  order  of  confirma- 
(Supreme  Ct.),  14  N.  Y.  Supp.  863;  tion  in  chancery.  An  order  of  con- 
Buffalo  V.  Schliefer,  25  Hun  (N.  Y.)  firmation  of  a  sale  in  chancery  is  such 
275;  People  V.  Commissioners  of  Pi-  a  final  sentence  or  decree  as  author- 
lots.  37  Barb.  (N.  Y.)  126;  Storm  v,  izes  an  appeal  to  the  Supreme  Court 
Odell,  2  Wend.  (N.  Y.)  287;  Easton  v,  under  the  Chancery  Act,  §  52,  and 
Calendar,  11  Wend.  (N.  Y.)  90;  People  such  an  appeal  being  obtainable,  cer- 
r.  Covert,  I  Hill  (N.  Y.)  674;  Peoples,  tiorari  will  not  lie.  Kern  r.  Foster, 
Moore  (Supreme  Ct.),  i  N.  Y.  Supp. '  16  Ohio  275. 

405;  People  «/.  Tucker  (Supreme  Ct.),  8<mth    Dakota.  —  Sioux    Falls     Nat. 

3  N.  Y.  Supp.  792;  People  v.  Sleight,  Bank  v.  McKee,  3  S.  Dak.  i,  Comp. 

2  Hun  (N.  Y.)  632;   People  v,  Betts,  Laws  S.  Dak.,  §  5507. 

55  N.  Y.  600;  People  v.  Wayne  County  Tennessee. — Beck  v,  Knabb,  i  Overt. 

(Supreme  Ct.),  2  N.  Y.  Supp.  555.  fTenn.)  59;  Trigg  v,  Boyce,  4  Hayw. 

A  writ  of  certiorari  cannot  be  issued  (Tenn.)  100. 

to  review  a  determination  in  a  special  Utah. — Saunders  v.  Sioux  City  Nur- 

proceeding  or  in  a  civil  action,  when  sery,  6Utah43i;  Ducheneau  v.  House, 

the  determination  can  be  adequately  4  Utah  368. 

reviewed  by  an  appeal  to  a  court  or  Virgiida. — Mackaboy  v.  Com.,  2  Va. 

some  other  body  or  officer.      People  Cas.  268. 

V,  Cobb,  14  Abb.  N.  Cas.  (N.  Y.  Su-  Washington.  —  Seattle,   etc.,  R.  Co. 

preme  Ct.)  495.  v.  State,  5  Wash.  807;  Lewis  v.  Gil- 

Judgment  of  Justice, — A  judgment  bert,  5  Wash.  534;  Gregory  v.  Dixon, 

rendered   by  a  justice  of  the   peace  7  Wash.  27. 

cannot   be   reviewed   by  a  common-  West  Virginia. — Poe  v.  Marion  Mach. 

law  certiorari.     The  only  mode  of  re-  Works,    24   W.    Va.    521;    Dryden    r. 

viewing  such  judgment  is  by  appeal,  Swinburne,    20  W.  Va.  107;    Beasley 

as  provided  by  N.  Y.  Code  Pro.,  c.  5,  v,  Becklcy,  28  W.  Va.  89. 

%  351.     People  r.  Sleight,  2  Hun  (N.  Wisconsin.— McCaffrey  v,  Nolan,  i 

Y.)  632.  Wis.  361;  Dykens  r.  Munson,  2  Wis. 

Habeas  Corpus  Proceedings, — By  N.  248;   Wardsworth  v,   Sibley,  38  Wis. 

Y.  Code  Civ.  Pro.,  §  2058,  it  has  been  485. 

declared  that  an  appeal  may  be  taken  United  States. — Fowler  v.   Lindsey, 

from  a  final  order  made  upon  the  re-  3  Dall.  (U.  S.)  411. 

turn  of  the  writ  of  habeas  corpus  to  1.  Farrell  v,  Taylor,  12  Mich.   113; 

discharge  or  remand  a  prisoner,  or  Specht  v.  Detroit,  20  Mich.  171. 

Co  dismiss  the  proceedings,  and  such  2.  Hodgdon  v.  Lincoln  County,  61 
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(3)  Appeal  Inadequate. — If,  however,  an  appeal  is  provided  by 
statute,  yet  such  appeal  would  not  afford  an  adequate  remedy, 
certiorari  will  lie  to  review  the  proceedings.* 

(3)  Concurrent  Remedies. — In  some  states  the  remedy  by  appeal 
and  that  by  certiorari  are  in  certain  cases  concurrent,  and  in  such 
cases  a  party  may  prosecute  his  certiorari,  notwithstanding  the 
fact  that  he  alsb  has  a  remedy  by  appeal.'    And  even  in  cases 

Me.  226;  Duggen  v.  McGruder,  Walk. 
(Miss.)  114,  12  Am.  Dec.  527;  People 
V,  Wallace,  4  Thomp.  &  C.  (N.  V.) 
439;  Jn  re  Henriques  (New  Mex. » 1889). 
21  Pac.  Rep.  82. 

Highway  Proeeedinge. — Where  an  ap- 
peal was  taken  from  the  decision  of 
commissioners  laying  out  a  highway, 
and  referees  were  appointed,  it  was 
held  that  while  proceedings  by  appeal 
were  still  pending  and  undecided,  it 
was  contrary  to  the  established  prac- 
tice to  entertain  a  writ  of  certiorari, 
or  to  examine  the  questions  raised 
or  presented  upon  the  return.  People 
V,  Wallace.  4  Thomp.  &  C.  (N.  Y.)  439. 

1.  Alabama, — Memphis,  etc.,  R.  Co. 
V,  Brannum,  96  Ala.  461. 

Illinois. — Highway  Com'rs  v.  Har- 
per, 38  III.  107. 

Iowa,  —  Abney  v,  Clark,  87  Iowa 
727;  Coburn  v.  Mahaska  County,  4 
Iowa  242;  Callanan  v,  Lewis,  79  Iowa 
453. 

Montana, — State  v,  Evans,  13  Mont. 
239. 

Nevada.  —  Paul  v,  Armstrong,  i 
Nev.  82;  Wiggins  v.  Henderson  (Nev., 
1894),  36  Pac.  Rep.  459. 

Neio  York, — People*  v.  Stedman,  57 
Hun  (N.  Y.)  282;  Union  Steamboat  Co. 
V,  Buffalo,  82  N.  Y.  351. 

North  Dakota. — State  v.  Rose  (N. 
Dak.,  1894),  5^  N.  W.  Rep.  519. 

Utah, — Golding  v,  Jennings,  i  Utah 
135;  Ducheneau  v.  House,  4  Utah  367. 

In  case  of  a  trial  before  a  justice  of 
the  peace,  where  the  said  justice  had 
obtained  no  jurisdiction  over  the  per- 
son of  the  defendant,  it  was  held  that 
certiorari  was  the  proper  method  to 
review  the  proceedings,  since  the  ap- 

:al  provided    by    Ala.    Code    1886, 

3405,  was  not  an  adequate  remedy. 

lempbis,  etc.,  R.  Co.  v,  Brannum, 
96  Ala.  461. 

A^al  only  Effeetlng  Trial  de  Koto. — 
Certiorari  is  the  proper  remedy  to  re- 
view the  action  of  a  justice  of  the 
peace  in  declaring  a  defendant's  bail 
forfeited,  as  an  appeal  would  only 
effect  a  trial  de  novo  of  the  issues  in- 
volved.   State  V,  Evans,  13  Mont.  239. 


Where  Appeal  only  Contemplates  a  Be- 
view  of  the  Merits. — Under  the  New 
York  statute  (2  Rev.  Stat.,  p.  1246, 
§  84,  7th  ed.),  which  gives  an  appeal 
from  commissioners  of  highways  to 
the  county  judge,  it  has  been  held 
that  since  such  appeal  only  contem- 
plates a  review  of  the  merits,  certio- 
rari will  lie  to  review  the  regularity 
of  their  proceedings.  People  v,  Sted- 
man, 57  Hun  (N.  Y.)  282;  People  v. 
Harris,  63  N.  Y.  391. 

2.  Georgia. — Roser  v,  Mario w,  R.iM. 
Charlt.  (Ga.)  543. 

Illinois. — Trainer  v.  Lawrence,  36 
111.  App.  91. 

New  Jersey. — Ritter  v.  Kunkle,  39 
N.  J.  L.  259;  Hillman  v.  Stanger,  49 
N.  J.  L.  192;  Wheeler  &  Wilson  Mfg. 
Co.  V.  Carty,  53  N.  J.  L.  336;  Kings- 
land  V.  Gould,  6  N.  J.  L.  165;  New 
Jersey  R.,  etc.,  Co.  v,  Suydam,  17  N. 
J.  L.  40. 

New  York.  —  People  v.  Perry,  16 
Hun  (N.  Y.)  462;  Williams  v.  Bige- 
low,  II  How  Pr.  (N,  Y.  Supreme  Ct.) 
87. 

Texas, — Ray  v.  Parsons,  14  Tex. 
371;  Poagv.  Rowe,  16  Tex.  590;  Coup- 
land  V.  Tullar,  21  Tex.  525;  Lindheim 
V.  Davis,  2  Tex.  App.  Civ.  Cas., 
§108. 

Georgia. — In  Roser  v.  Marlow,  R.  M. 
Charlt.  (Ga.)  543,  the  court  said: 
''There  is  nothing  in  the  constitution 
or  laws  of  our  state  which  prohibits 
a  certiorari  from  being  issued  because 
an  appeal  is  given  from  the  same  tri- 
bunal to  which  it  issues.  The  Ju- 
diciary Act  of  1799  provides  both  for 
an  appeal  and  a  writ  of  certiorari 
from  the  inferior  court.  The  nature 
of  the  two  remedies  is  well  under- 
stood, and  one  of  the  distinctions 
which  has  been  drawn  between  them 
is  that  an  appeal  can  only  be  had 
when  it  is  expressly  given,  and  a  cer- 
tiorari always  lies  unless  it  has  been 
expressly  taken  away,  2  Chitty  Gen. 
Prac.  374,  5." 

Illinois. -^Certiorari  is  the  proper 
method  to  review  the  proceedings  of 
the  commissioners  of  highways  in  es- 
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where  the  remedies  are  not  concurrent,  it  is  within  the  judicial 
discretion  of  the  court  to  grant  certiorari  when  an  appeal  is  open 

tablishing  a  road;  and  the  remedy  by  Dig.  478)  are  clearly  illegal  and  un- 

appeal  to  three  supervisors,  as  provid-  authorized,  the  Supreme  Court  will 

ed  in  111.  Rev.  Stat.,  c.  121,  §  59,  should  relieve  upon  certiorari;  but  where  the 

be    disregarded.      Trainer    v.    Law-  objection  is  that  they  are  unjust  and 

rence,  36  111.  App.  91.  inequitable,   the  remedy  in  the  first 

Hew  Jersey. — In  New  Jersey,  where  instance  is  by  appeal  to  the  Court  of 

a  justice  of  the  peace  has  no  jurisdic-  Common  Pleas.     Nix.  Dig.  480;  State 

tion  to  render  judgment  between  the  v.   Lord,  26  N.   J.   L.   142.     See  also 

parties   to  a   suit,  according    to    the  State  v,  Quaife,  23  N.  J.  L.  89. 

provisions  of  N.  J.  Rev.  Stat.,  S§  79,  Hew  York    Statute. —  The    laws    of 

96,  the    remedies   by  appeal    and  by  New    York   allow   a   hearing   by   the 

certiorari   are    concurrent,    and    the  comptroller  of  his  settlement   in   an 

party     thinking     himself    aggrieved  assessment   case,  and  a  writ   of  cer- 

may   resort   to   either  at  his  option,  tiorari  to  review  such  settlement  can- 

Ritter   r.    Kunkle,   39   N.    J.   L.   259;  not  be  had  before  application  for  re- 

Hillman  v.  Stanger,  49  N.  J.  L.  192.  vision.     People  v.  Wemple  (Supreme 

Such   writ   is    expressly   permitted  Ct.),  11  N.  Y.  Supp.  246,  57  Hun  (N. 

in  all  cases  where  the  justice  has  no  Y.)  594. 

jurisdiction,  and   this   has  been  con-  But  his  decision  may  be  reviewed 

strued  to  mean  not  merely  jurisdiction  after  such  revision  by  the  writ  of  cer- 

to  entertain  the  action,  but  jurisdic-  tiorari,  and  the  right  of  review  is  not 

tion  to  render  judgment.      Ritter  v.  taken  away  because  another  remedy 

Kunkle,  39  N.  J.  L.  259;  Hillman  v.  by  appeal  is  given.     People  v.  Wem- 

Stanger,  49  N.  J.  L.  192.  pie,  61  Hun  (N.  Y.)  53. 

And  so  a  judgment  in  the  court  for  And  so  it  has  been  held  that  notwith- 
the  trial  of  small  causes,  in  an  action  standing  the  fact  that  N.  Y.  Laws 
of  which  the  court  had  no  jurisdiction,  1881,  c.  361,  provides  that  an  appeal 
is  reviewable  by  either  certiorari  or  may  be  taken  from  the  valuation 
appeal;  and  an  appeal  in  such  case  to  made  by  the  comptroller  to  aboard 
the  Common  Pleas,  which  is  dis-  consisting  of  certain  officers,  and  N. 
missed  because  it  is  not  perfected  Y.  Code  Civ.  Pro.,  §  2122,  provides 
and  prosecuted,  is  no  bar  to  the  that  certiorari  will  not  lie  where  ap- 
remedy  by  certiorari.  Wheeler  &  peal  is  taken,  certiorari  will  lie  to  re- 
Wilson  Mfg.  Co.  V,  Carty,  53  N.  J.  view  a  tax  assessment  made  by  said 
L.  336.  comptroller.     People  r.  Wemple  (Su- 

By  the  sixth  section  of  the  supple-  preme  Ct.),  14  N.  Y.  Supp.  863.  See 
ment  to  the  act  constituting  courts  for  also  People  v.  Wemple  (Supreme  Ct.), 
the  trial  of  small  causes  (Rev.  Laws  15  N.  Y.  Supp.  446. 
N.  J.  796-98)11  is  enacted  that  no  judg-  Section  2125,  N.  Y.  Code  Civ.  Pro., 
ment  from  which  an  appeal  is  given  requires  that  a  writ  of  certiorari  to 
shall  be  removed  into  the  Supreme  review  a  determination  must  be 
Court,  by  certiorari  or  otherwise,  "for  granted  and  served  within  four  cal- 
the  correction  of  any  supposed  error  endar  months  after  the  determination 
therein  " — that  is,  for  the  correction  becomes  binding  upon  the  relator  or 
of  any  supposed  error  in  the  judgment  the  person  whom  he  represents,  ex- 
rendered  by  the  justice.  But  it  does  cept  where  the  relator  or  his  repre- 
not  follow  that  the  Supreme  Court  sentative  is  under  one  of  the  disabil- 
may  not  require  the  judgment  and  ities  specified  in  section  2126.  Under 
proceedings  had  before  the  justice  to  such  statute  it  has  been  held  that 
be  certified  to  it,  for  the  purpose  of  certiorari  will  not  lie  to  review  an 
seeing  whether  the  justice  has  not  order  of  commissioners  laying  out  a 
exceeded  his  jurisdiction,  or  of  cor-  highway  when  such  order  was  made 
recting  his  proceedings  subsequent  more  than  four  months  before,  even 
to  the  judgment.  Krumeick  r.  Kru-  though  an  appeal  from  such  order  is 
meick,  14  N.  J.  L.  41.  pending  during  that  time,  since  there 

Illegal   Assessment    of   Damages,  —  is  nothing  to  prevent  the  relator  from 

Where  the  damages  assessed  in  laying  taking  an  appeal  and  suing  out  a  cer- 

out  a  ditch  (pursuant  to  statute,  Nix.  tiorari  at  the  same  time  and  pursuing 
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to  the  petitioner,  and  in  some  instances  the  same  has  been  al 
lowed.* 

(4)  Substitute  for  Appeal — (a)  Generally. — It  may  be  stated  as 
a  general  rule  of   practice,  that  certiorari  will    not  be  granted 


both  remedies  concurrently.  People 
V.  Hildreth,  126  N.  Y.  360,  affirming 
(Supreme  Ct.)  5  N.  Y.  Supp.  308. 

PenniylTania. — In  Pennsylvania,  in 
an  early  case,  it  was  held  that  a  writ 
of  certiorari  lay  from  the  Supreme 
Court  to  the  Court  of  Sessions  in  pro- 
ceedings against  a  husband  for  de- 
sertion, and  this  notwithstanding  a 
statute  which  gave  the  right  of  ap- 
peal, the  court  saying  that  the  juris- 
diction by  certiorari  could  not  be 
taken  away  except  by  express  terms 
or  irresistible  implication.  Overseers 
of  Poor  V,  Smith,  2  S.  &  R.  (Pa.)  363. 

Texas.  —  By  statute  in  Texas  the 
remedy  by  certiorari  is  concurrent 
with  that  by  appeal,  and  it  is  not  nec- 
essary that  a  party  should  assign  any 
excuse  for  not  taking  an  appeal 
(Hart.  Dig.,  art.  807).  Ray  v.  Par- 
sons, 14  Tex.  371;  Poag  v.  Rowe,  16 
Tex.  590. 

Failure  to  Prosecute  Appeal  after 
Obtaining  Same. — Failure  to  prosecute 
an  appeal  from  the  County  Court  after 
claiming  it  is  no  objection  to  a  sub- 
sequent grant  of  certiorari.  Poag  v. 
Rowe,  16  Tex.  590. 

1.  Wood  V,  Randall,  5  Hill  (N.  Y.) 
269;  People  V.  Donohue,  15  Hun  (N. 
Y.)  418;  State  V.  Lowery,  49  N.  J.  L. 
391;  Weed  V.  Lewis  (Md.,  1894),  30  Atl. 
Rep.  610;  Specht  v.  Detroit,  20  Mich. 
168;  Proper  v.  Conkling,  67  Mich.  244; 
People  V,  Brighton,  20  Mich.  57; 
Vaughn  v.  Ashland  (Wis.,  1888),  37 
N.  W.  Rep.  809. 

In  People  v,  Donohue,  15  Hun  (N. 
Y.)  418,  the  court  said:  **  The  allow- 
ance of  the  writ  of  certiorari  was  dis- 
cretionary, and  while  the  general 
rule  is  •  •  •  that  the  writ  will  not,  in 
Che  exercise  of  judicial  discretion, 
ordinarily  be  granted  where  there  is 
a  remedy  by  appeal,  yet  its  allowance 
is  not  absolutely  inhibited  in  such  a 
case." 

In  the  case  of  Gaither  v.  Watkins, 
66  Md.  580,  it  was  argued  that  a  cer- 
tiorari ought  not  to  issue  in  any  case 
where  a  party  has  a  remedy  by  ap- 
peal or  writ  of  error;  but  the  court 
said:  "  We  are  not  prepared  to  go  to 
this  extent.  This  much,  however, 
we   may  say,   that  as  it  is  a  matter 


resting  in  the  legal  discretion  of  the 
court,  the  writ  ought  not  to  be  granted 
in  any  case,  where  the  party  has  a 
right  of  appeal,  except  for  the  pur- 
pose of  testing  the  jurisdiction  of  the 
tribunal  below."  See  also  Weed  r. 
Lewis  (Md.,  1894),  30  Atl.  Rep.  610. 

XTinrpation  of  Power. — Where  there 
is  a  right  of  appeal  the  court  will 
generally  deny  a  certiorari,  yet  where 
there  is  a  palpable  usurpation  of 
power,  and  it  is  seen  that  the  party 
has  been  injured,  it  will  undoubtedly 
be  granted.  Wood  v,  Randall,  5  Hill 
(N.  Y.)  269. 

PriTate  Property  Taken  for  Public  XTie. 
—  Certiorari  will  lie,  even  though 
there  be  another  remedy  by  appeal, 
where  private  property  is  taken  for 
public  use,  and  the  party  never  ap- 
pears in  the  proceedings.  Specht  v, 
Detroit,  20  Mich.  168. 

And  it  has  also  been  held  that  under 
a  statute  giving  a  party  claiming 
damages  from  the  opening  of  streets 
an  appeal  to  the  Circuit  Court,  the 
Supreme  Court  is  not  precluded  from 
exercising  its  supervisory  power  by 
certiorari  to  review  questions  other 
than  those  of  damages.  People  « 
Brighton,  20  Mich.  57. 

Judgmentfl  of  Jnitioei.  —  Michigan 
How.  Stat.,  §  7031,  provides  that 
"  In  all  cases  of  judgments  rendered 
by  a  justice  of  the  peace  whether 
issue  was  joined  before  the  justice  or 
not,  either  party  may  remove  such 
judgment  by  a  writ  of  certiorari  into 
the  circuit  or  district  court  for  the 
county  in  which  the  judgment  was 
rendered,*'  etc.  Under  such  statute 
it  was  held  that  a  party  had  a  right  to 
the  writ,  although  a  better  remedy 
would  have  been  a  special  appeal  to 
the  Circuit  Court.  Proper  v.  Conk- 
ling, 67  Mich.  244. 

XTnanthorixed  Aeeessmente. — The  Cir- 
cuit Court  of  Wisconsin  has  jurisdic- 
tion under  the  constitution  to  issue 
the  writ  of  certiorari  to  prevent  mu- 
nicipal authorities  from  levying  unau- 
thorized assessments,  notwithstand- 
ing the  city  charter  provides  a 
remedy  by  appeal.  Vaughn  v.  Ash- 
land (Wis.,  1888),  37  N.  W,  Rep. 
809. 
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merely  as  a  substitute  for  an  appeal,  a  writ  of  error,  or  supersedeas 
to  review  the  case  on  its  merits.* 

(b)  9f  autnte, — In  Alabama^  Colorado^  lawa^^  Illinois,^  Mis- 
swippitj  North  Carolina^  Tennessee^  and  Texas^  however, 
the  writ  of  certiorari  has  been  to  such  an  extent  modified  by 


1.  Arkansas, — Ex  p.  Pearce,  44  Ark. 
509;  Baskins  v,  Wylds,  39  Ark.  347; 
Pettigrew  v,  Washington  County,  43 
Ark.  39;  Haynes  v,  Semmes,  39  Ark, 
399 ;  Hickey  v,  Matthews,  43  Ark, 
343;  Flournoy  v,  Payne,  28  Ark.  87; 
St.  Louis,  etc.,  R.  Co.  v,  Barnes,  35 
Ark.  95;  Carolan  v*  Carolan,  47  Ark, 

511. 

South  Carolina, — State  v,  Steuart,  5 
Strobh.  (S.  Car.)  31. 

Virginia, — Hay  v,  Pistor,  2  Leigh 
(Va.)  708;  Tankersley  v.  Lipscomb,  3 
Leigh  (Va.)  813. 

West  Virginia. — Meeks  v,  Windon, 
10  W.  Va.  180;  Poe  V.  Marion  Mach. 
Works,  24  W.  Va.  518. 

Sabititute  for  Motion  to  Di8iniB9  AppeiU. 
— A  writ  of  certiorari  cannot  be  made 
use  of  as  a  substitute  for  a  motion  to 
dismiss  an  appeal  antecedent  to  the. 
return  day  thereof.  State  v.  Judge, 
45  La.  Ann.  950. 

Arkansas.  —  The  Arkansas  statute 
(Gantt  Dig.,  g  1196)  enlarging  the 
office  of  a  writ  of  certiorari  does  not 
so  enlarge  it  as  to  make  it  answer  the 
ends  of  an  appeal  or  a  writ  of  error. 
St.  Louis,  etc.,  R.  Co.  v,  Barnes,  35 
Ark.  99. 

The  writ  of  certiorari  cannot  be 
used  by  the  circuit  courts,  in  the  ex- 
ercise of  their  appellate  power  and 
superintending  control  over  inferior 
courts,  for  the  mere  correction  of 
errors,  as  a  substitute  for  appeal;  but 
where  it  appears  on  the  record  of  the 
inferior  court  that  it  has  no  jurisdic- 
tion of  the  subject  matter  or  of  the 
person,  its  judgment  may  be  quashed 
on  certiorari  by  the  Circuit  Court. 
Baskins  v,  Wylds,  39  Ark.  352. 

Gatifornia. — The  writ  of  certiorari  is 
not  given  in  lieu  of  an  appeal,  but  only 
to  review  errors  in  excess  of  juris- 
diction, for  which  an  appeal  does  not 
lie.  Stuttmeister  v,  Superior  Ct.,  71 
Cal.  324. 

Virginia. — In  Hay  v.  Pistor,  2  Leigh 
(Va.)  708,  the  court  said,  "We  know 
of  no  instance  in  Virginia  where  a 
writ  of  certiorari  has  been  used  as  a 
substitute  for  a  writ  of  error."  See 
also  Tankersley  v,  Lipscomb,  3  Leigh 
(Va.)  813. 


Weit  Virginia.— In  Meeks  v,  Win- 
don, 10  W.  Va.  180,  it  was  held  that 
although  it  may  be  possible  that  the 
case  has  been  erroneously  decided 
on  the  merits,  the  writ  of  certiorari 
cannot  be  made  a  substitute  for 
the  inhibited  appeal,  writ  of  error,  or 
supersedeas,  to  review  the  case  on 
its  merits.  See  also  Poe  v,  Marion 
Mach.  Works,  24  W.  Va.  517. 

2.  Ala.  Code,  §  3405;  Dean  v.  State, 
63  Ala.  153;  Weedon  v,  C  ark,  94  Ala. 
505;  Gayle  v.  Turner,  Minor  (Ala.) 
20^;  Boydv.Woodfin,3  Stew. (Ala.)  357. 

8.  In  this  state  there  are  two  statu- 
tory proceedings  upon  certiorari:  one 
for  the  purpose  of  reviewing,  under 
certain  circumstances,  the  action  of  an 
inferior  tribunal,  board,  or  oflSccr; 
the  other  for  the  purpose  of  the  trial 
de  novo  of  causes  previously  heard  by 
justices  of  the  peace,  where,  without 
fault  on  the  part  of  the  petitioner,  he 
is  unable  to  take  his  appeal  in  the 
ordinary  way.  The  former  is  pro- 
vided for  in  chapter  29  of  Dawson*s 
Code;  the  latter  in  Colo.  Gen.  Stat.. 
§  1992  et  sep 

4.  McClain's  Ann.  Code,  §4453;  Iowa 
Code,  §  3222;  Tiedt  v,  Carstensen,  61 
Iowa  334. 

6.  Rev.  Stat.  111.,  c.  59;  Gallimore  v 
Dazey,  12  111.   143;   Highway  Com'rs 
V,  Carthage,  27  111.  140. 

6.  H.  &  H.  Rev.  Stat.  Miss.  436,  § 
45;  Wright  V,  Simmons,  i  Smed.  \  M> 
(Miss.)  389;  Fitzpatrick  v.  Ray.  4 
Smed.  &  M.  (Miss.)  645;  Hurd  v. 
Tombes,  7  How.  (Miss.)  229. 

7.  State  V,  Bill,  13  Ired.  (N.  Car.) 373; 
Dougan  v,  Arnold,  4  Dev.  (N.  Car.) 
99;  Brooks  V,  Morgan,  5  Ired.  (N. 
Car.)  481;  Webb  v.  Durham,  7  Ired. 
(N.  Car.)  130;  Raleigh  v.  Kane,  2 
Jones  (N.  Car.)  288;  Hartsfield  v. 
Jones,  4  Jones  (N.  Car.)  309. 

8.  Mill.  &  Ver.  Code  Tenn..  §  3839; 
Boyers  v,  Webb,  i  Lea  (Tenn.)  696; 
Burt  V,  Davidson,  5  Humph.  (Tenn.) 
427;  Roge/s  V,  Ferrell,  10  Yerg.  (Tenn.) 

854- 

9.  Sayies  Civ.  Stat.,  art.  1294;  Kel- 
lers V,  Reppien,  9  Tex.  443;  Moore  v. 
Hardison,  10  Tex.  467;  MiUer  %. 
Miller,  10  Tex.  319. 
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Statute  that  its  operation  is  in  the  nature  of  an  appeal,  and  upon 
such  writ  there  is  a  trial  de  novo  in  the  superior  court. 

(5)  Appeal  Lost — (a)  OeneraUy — Where  the  right  of  appeal  at 
one  time  existed,  but  has  been  lost,  a  party  may  present  his 
petition  *  to  the  superior  court  for  a  writ  of  certiorari  to  review 
the  proceedings.  In  such  case  in  order  to  entitle  the  petitioner 
to  his  writ  he  must  show  the  reasons  why  the  appeal  was  not  taken 
in  the  regular  way,  and  that  he  has  been  guilty  of  no  culpable 
negligence  or  inattention.* 


1.  See  following  cases,  in  which  the 
procedure  was  by  petition: 

Colorado,  —  Small  v,  Bischelberger, 
7  Colo.  565. 

Illinois, — Cushman  v.  Rice,  9  111. 
566;  White  V,  Frye,  7  111.  68;  Hoare 
r.  Harris,  14  III.  36;  Dye  v,  Noel,  8$ 
111.  290;  Lord  V,  Burke,  9  111.  367; 
Stocking  V.  Knight,  19  111.  App.  502; 
Kern  v.  Davis,  7  111.  App.  407;  Galli- 
more  v.  Dazey,  12  111.  144;  Indiana, 
etc.,  R.  Co.  V,  McCoy,  23  111.  App.  143. 

New  Mexico, — Territory  v.  Valdez, 
I  N.  Mex.  537. 

North  Oirolina. — Baker  ?/.  Halstead, 
Busb.  (N.  Car.)  41;  Roulhac  v*  Miller, 
89  N,  Car.  196;  Ware  v.  Nisbet,  92 
M.  Car.  202;  McConnell  v,  Caldwell, 
6  Jones  (N.  Car.)  470;  Cox  v.  Pruett, 
109  N.  Car,  487;  Williamson  v.  Boy- 
kin,  99  N.  Car.  238;  Sharpe  v,  McEl- 
wee,  8  Jones  (N.  Car.)  115;  Graves  v. 
Hines,  106  N.  Car.  323;  Walton  v. 
Pearson,  82  N.  Car.  466. 

Tennessee,  —  Napier  v.  Person,  7 
Yerg.  (Tenn.)  300;  Porter  v,  Wheaton, 
5  Yerg.  (Tenn.)  108;  Adair  v*  Davis, 
3  Humph.  (Tenn.)  137;  Angelly  v, 
Donoho,  3  Humph.  (Tenn.)  145;  Moss 
V,  Collins,  3  Humph.  (Tenn.)  148; 
McMurry  v.  Milan,  2  Swan  (Tenn.) 
176;  Hale  V,  Landrum,  2  Humph. 
(Tenn.)  32;  Melton  v,  Edwards,  6 
Heisk.  (Tenn.)  250;  Hardin  v.  Will* 
iams,  5  Heisk.  ^Tenn.)  385;  Mason  v, 
Hammons,  7  Coldw.  (Tenn.)  132;  Cox 
V.  Kent,  9  Baxt.  (Tenn.)  492;  Allen  v. 
Primm,  2  Swan  (Tenn.)  338;  Copeland 
V.  Cox.  5  Heisk.  (Tenn.)  172;  McCor- 
mack  V,  Murfree,  2  Sneed  (Tenn.) 
46;  Spivy  V,  Latham,  8  Humph. 
(Tenn.>  703;  Snapp  v.  Thomas,  5  Lea 
(Tenn.)  505;  Lanier  v.  Sullivan,  i 
Head  (Tenn.)  440. 

Texas. — Gulf,  etc.,  R.  Co.  v,  Cole- 
man, 2  Tex.  Civ.  App.  548. 

See  also  VII.    The  Petition,  infra, 

S.  Arkansas, — Exp,  Pearce,  44  A rk. 
514;  Carolan  v.  Carolan,  47  Ark.  514; 


Wyatt  V,  Burr,  25  Ark.  476;  Flournoy 
V,  Payne,  28  Ark.  87;  Smith  v,  Parker, 
25  Ark.  518;  Payne  v,  McCabe,  37 
Ark.  318. 

Colorado. — Small  v,  Bischelberger, 
7  Colo.  563. 

District  of  Columbia,  —  District  v, 
Washington  Gas  Light  Co.,  3  Mackey 
(D.  C.)  350. 

Illinois, — Darmstaedter  v.  Armour, 
17  111.  App.  287;  Yunt  V.  Brown,  2  III. 
264;  Russell  V,  Pickering,  17  111.  31; 
Chicago  First  Nat.  Bank  v,  Beresford, 
78  III.  392;  Hoare z/.  Harris,  14  111.  35; 
Dye  V,  Noel,  85  III.  290;  Heep  v, 
Harkless,  34  111.  App.  72. 

Minnesota.  — State  v.  Milner,  16 
Minn.  55;  Wood  v,  Myrick.  9  Minn. 
149. 

North  Carolina.  —  Williamson  v. 
Boykln,  99  N.  Car.  238 ;  Baker  v, 
Halstead,  Busb.  (N.  Car.)  41;  Cox  v, 
Pruett,  109  N.  Car.  487;  Ware  v,  Nis- 
bet, 92  N.  Car.  202;  Roulhac  v.  Miller, 
89  N.  Car.  196;  Kelsey  v.  Jervis,  8 
Ired.  (N.  Car.)  451. 

Tennessee. — Trigg  v.  Boyce,  4  Hay  w. 
fTenn.^  102;  Cox  v.  Kent.  9  Baxt. 
(Tenn.)  492;  Hardin  v.  Williams,  5 
Heisk.  (Tenn.)  389;  O'SuUivan  v. 
Larry,  2  Head  (Tenn.)  54;  Stuart  v. 
Hall,  2  Overt.  (Tenn.)  180:  Henderson 
V,  Lackey,  2  Overt.  (Tenn.)  no;  Mc- 
Murry V,  Milan,  2  Swan  (Tenn.)  176; 
Hollins  V.  Johnson,  3  Head  (Tenn.) 
347;  McCormack  v.  Murfree,  2  Sneed 
(Tenn.)  46;  Angelly  v,  Donoho,  3 
Humph.  (Tenn.)  145;  Napier  v.  Per- 
son, 7  Yerg.  (Tenn.)  300;  Johnson  v, 
Deberry,  lo  Humph.  (Tenn.)  439; 
Hale  V.  Landrum,  2  Humph.  (Tenn. 
33:  Porter  v,  Wheaton.  5  Yerg.  TTenn.J 
108;  Adair  v.  Davis,  3  Humph.  (Tenn.] 
137;  Moss  V.  Collins,  3  Humph. 
(Tenn.)  148;  Mason  v.  Hammons,  7 
Coldw.  (Tenn.)  132;  Copeland  v.  Cox, 
5  Heisk.  (Tenn.)  171. 

"  Writs  of  certiorari  should  never 
issue  where  there  was  a  right  of  ap« 
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What  Excttse  the  Application  niiist  Contain  in  order  to  entitle  the  peti- 
tioner to  relief  in  such  cases  has,  in  some  states,  been  regulated 

peal  and  the  party  could  have  a  rem-  petitioner   shows   that   he   has   been 

edy  in  a  superior  court,  unless  the  ju-  diligent  and  there  has  been  no  laches 

risdiction  was  called  in  question,  or  on  his  part  in  respect  to  the  appeal, 

unless  some  specific  reason  was  shown  and,  further,  that  his  failure  to  take 

why  the  writ  should  issue,  as   that  and  perfect  the  same  was  occasioned 

a  party  has  lost  his  right  of  appeal  by  some  act  or  misleading  misrepre- 

through  mistake  or  inadvertence,  or  sentation  on  the  part  of  the  opposing 

something  of  that  kind."     Such  was  party,  or  some  other  person  or  cause 

the   doctrine   laid   down   by  the   old  in   some  way  connected  with  it,  not 

Supreme  Court  of  New  York.     Dis-  within  his  control.     The  writ  will  be 

trict  V.  Washington  Gas  Light  Co.,  3  granted  or  refused  in  the  sound  dis- 

Mackey  (D.  C.)  350.  cretion  of  the  court;  and  where,  in  the 

The  rule  laid  down  in  Cushman  v,  opinion  of  the  court,  the  petitioner 
Rice,  2  111.  566,  is  that  "when  a  party  fails  to  show  such  merits  as  would 
brings  an  action  he  is  bound  to  at-  entitle  him  to  the  relief  prayed  for, 
tend  to  it  through  all  its  stages,  the  petition  will  be  dismissed.  Will- 
either  by  himself  or  agent;  and  if  he  iamson  v.  Boykin,  99  N.  Car.  238. 
omits  to  do  so,  he  must  abide  by  the  See  also  O'Sullivan  t/.  Larry,  2  Head 
consequences  of  his  inattention,  un-  (Tenn.)  54. 

less  he  set  out,  with  precision,  such  Hotioe    of    Appeal.  —  The    Supreme 

facts  and  circumstances  as  show  that  Court  will  not  grant  the  writ  of  cer- 

it  was   not   in  his  power  to  take  an  tiorari  as  a  substitute  for  an  appeal 

appeal  in  the  ordinary  way,  by  the  where  the  petition  fails  to  show  that 

exercise  of  every  reasonable  degree  the  appellant   took    an  appeal,   and 

of  attention   and   care.*'     Quoted   in  caused  the  proper  entries  and  notice 

Dye  V,  Noel,  85  111.  292.  thereof  to  be  given  within  ten  days 

Where  an  Appeal  is  not  Prayed  for,  cer-  after  the  rendition  of  the  judgment 

tiorari  is  not  a  matter  of  course,  and  or  of  notice  thereof;  the  simple  alle- 

the  court  will  exercise  a  discretion  in  gation  in  the  petition  that  appellant 

regard  to  an  application  therefor.     In  within  the  ten  days  caused  a  notice  of 

such  cases  the  petition  must  account  appeal  to  be  placed  in  the  hands  of 

for  the  fact  why  an  appeal  was  not  the  sheriff,  and  that  it  was  served,  is 

prayed,  and  there  must  be  an  affidavit  not  sufficient.     Cox  v,  Pruett,  109  N. 

of  merits,   setting  out   the  facts  on  Car.  487. 

which  the    party   founds   his    belief  Kiitake  in  Stating  Case  on  Appeal. — 

that  he  has  a  good  defense,  so  as  to  In  a  petition  for  a  certiorari  to  cor- 

satisfy  the  court   that   his  belief  is  rect  a   mistake  by  the  judge  in  a  case 

well  founded.     Sharp  v,  McElwee,  8  stated  on  appeal,  it  must   be  shown 

Jones  (N.  Car.)  115.  that  by  inadvertence,  mistake,  or  ac- 

Kot  for  Parpoiee  of  Delay. — "  But  it  cidental  misapprehension  the  presid- 

need  not   appear   that  the  party  de-  ing  judge  misstated  or  failed  to  state 

prived  of  the  appeal  had  cause  there-  something  that  ought  to  appear  in  the 

for  that  would  certainly  avail  him  in  case  settled  on  appeal,  and  that  the 

this  court  if  his  case  should  come  be-  judge  would  probably  make  the  cor- 

fore   it,  as   upon  appeal,  and  errors  rection  if  the  certiorari  were  granted, 

being    properly    assigned.       Such    a  Ware  v,  Nisbet,  92  N.  Car.  202. 

course  of  practice,  if  allowed,  would  Tennessee. — It   is   a  settled  rule  of 

practically  result  in  deciding  the  ques-  law  in  Tennessee  that  the  party  ap- 

tion  at  issue  in  an  action,  upon  errors  plying  for  the  writ  of  certiorari,  with 

assigned   in   an   application    for   the  a  view  to  having  a  retrial  of  his  cause 

writ   of  certiorari — a   collateral  pro-  upon   the   merits,   must    show    some 

ceeding.     It  is  sufficient  if  it  appear  good   and   sufficient    reason   for    not 

that  there  was  reasonable  ground  for  taking  an  appeal.     These  good  and 

appeal;  that  the  purpose  is  not  vexa-  sufficient  reasons  have  been  stated  in 

tious."     Roulhacv.  Miller,  89  N.  Car.  general    terms    in    the    judicial    de- 

196.  cisions  and  classified,  so  that  almost 

XoBt  Show  Xerite. — The  writ  of  cer-  every  case  may  be  governed  by  the 

tiorari  as  a  substitute  for  an  appeal  principles  of  some  one  or  other.     The 

lost  will  be  granted  only  when  the  general  principle,  applicable  alike  to 
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by  statute  and  the  settled  rules  of  practice  as  laid  down  by  the 
court.* 


all  cases,  is,  that  when  the  party  is 
deprived  of  his  appeal  by  any  cause 
whatever,  other  than  his  own  fault 
or  negligence,  that  of  itself  is  "  suf- 
ficient cause"  within  the  sense  of 
the  constitution,  provided  he  has 
shown  also  in  his  petition  a  meritori- 
ous case.  And  when  a  clear  case  of 
merit  is  shown,  the  rule  which  re- 
quires also  a  good  reason  for  not 
appealing  will  not  be  applied  with  so 
much  rigor.  Hardin  v,  Williams,  5 
Heisk.  (Tenn.)  392.  See  also  Hen- 
derson V,  Lackey,  2  Overt.  (Tenn.) 
no;  Stuart  v.  Hall,  2  Overt.  (Tenn.) 

179. 
1.  niinois.  —  The     Illinois    statute 

allowing  a  writ  of  certiorari  to 
the  Circuit  Court  in  certain  cases, 
requires  the  petition  for  that  pur- 
pose to  set  forth  that  the  judgment 
complained  of  was  not  the  result  of 
negligence  on  the  part  of  the  peti- 
tioner, etc.  It  must  also  allege  that 
it  was  not  in  the  power  of  the  party 
to  take  an  appeal  in  the  ordinary  way, 
and  must  set  forth  particularly  the  cir- 
cumstances that  prevented  him  from 
so  doing.  And  where  the  petition  al- 
leged no  other  reason  for  not  taking 
an  appeal  within  the  time  limited  by 
law  than  absence  from  the  county 
and  ignorance  of  the  judgment  ren- 
dered, it  was  held  not  a  sufficient  ex- 
cuse to  except  the  case  from  the  or- 
dinary mode  of  appeal.  Cushman  v. 
Rice,  2  111.  566;  Stocking  v.  Knight, 
19  111.  App.  502;  Gallimore  v.  Dazey, 
12  III.  144. 

In  Lord  v.  Burke,  9  III.  367,  in 
speaking  of  the  statute  authorizing  a 
certiorari,  the  court  said:  "I  appre- 
hend that  a  proper  construction  of 
this  section  of  the  statute  would  re- 
quire a  party  desiring  to  appeal  from 
the  decision  of  a  justice  of  the  peace  to 
use  something  more  than  ordinary 
diligence  to  perfect  his  appeal  before 
he  would  be  entitled  to  bring  the  cause 
in  the  Circuit  Court  by  writ  of  cer- 
tiorari; nor  is  it  the  particular  sum 
in  controversy  or  the  hardship  of  the 
case  which  will  dispense  with  this 
diligence."  See  also  Dye  v  Noel,  85 
III.  292. 

Where  the  petition  for  certiorari 
showed  that  the  judgment  was  not 
the  result  of  negligence  of  the  pe- 
titioner, that  the  judgment  was  un- 


just and  erroneous,  and  that  aa 
appeal  could  not  be  taken  in  the  reg- 
ular way,  it  was  held  sufficient  under 
the  statute  to  authorize  the  issuance 
of  the  writ.  Indiana,  etc.,  R.  Co.  v. 
McCoy,  23  111.  App.  143. 

Ordinary  Care, — Under  the  Illinois 
statute  it  was  held  that  a  petition  for 
certiorari  should  state  clearly  what 
the  opposite  party  in  the  action  said 
to  induce  petitioner  to  understand  the 
suit  was  dismissed,  or  that  no  further 
proceedings  were  to  be  had  in  the 
case.  And  where  it  was  in  the  power 
of  the  petitioner  to  inspect  the  jus- 
tice's docket  and  he  shows  no  reason 
why  that  was  not  done,  he  is  charge- 
able with  neglect,  since  in  such  cases 
the  law  requires  at  least  ordinary 
care.  Davis  r.  Randall,  26  111.  243. 
See  also  Doan  v.  Sibbit,  61  111.  485. 

Colorado.  -  Section  1995,  Gen.  Stat. 
Colo.,  provides  that  the  petitioner  for 
certiorari  shall  show  in  his  petition 
three  things:  Firsts  that  the  judgment 
before  the  justice  was  not  the  result 
of  negligence  on  his  part;  second,  that 
the  judgment  in  his  opinion  was  erro- 
neous and  unjust, stating  wherein  such 
error  and  injustice  consist;  and  thirds 
that  it  was  not  in  his  power  to  take 
an  appeal  in  the  ordinary  way,  set- 
ting forth  the  particular  circumstances 
which  prevented  him  from  so  doing. 
Small  V.  Bischelberger,  7  Colo.  565. 

Tennessee. — The  remedy  by  writs  of 
certiorari  and  supersedeas  can  be  re- 
sorted to  as  a  substitute  for  an  ap- 
peal only  when  it  is  stated  in  the  pe- 
tition for  the  writs  that  an  appeal 
has  been  defeated  by  the  oppres- 
sive or  erroneous  act  of  the  court 
or  justice  of  the  peace,  by  the  wilful 
or  negligent  act  of  the  clerk,  by  the 
contrivance  or  procurement  of  the 
adverse  party,  by  inevitable  accident, 
or  by  the  blameless  misfortune  of  the 
petitioner.  Hence  it  is  not  a  suffi- 
cient reason  for  not  appealing  from 
the  judgment  of  a  justice  of  the  peace 
that  the  petitioner  did  not  know  or 
suspect,  until  the  time  within  which 
he  might  have  appealed  had  expired, 
that  the  paper  upon  which  he  was 
sued  was  a  forgery.  McMurry  v. 
Milan,  2  Swan  (Tenn.)  176.  See  also 
Stuart  V,  Hall,  2  Overt.  (Tenn.)  179. 

Satisfactory  Excuse  for  Failure  te 
Appeal. — Where  a  party  applying  fgr 
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(b)  Wh«r«  Petitioiier  U  without  Laches.  —  If,  however,  viewing  the 
facts,  as  disclosed  by  the  petition,  in  the  light  of  surrounding 
circumstances,  it  is  apparent  that  the  petitioner  has  been  guilty 
of  no  laches,  and  that  the  failure  to  perfect  his  appeal  has  been 
clue  to  unavoidable  accident  or  his  blameless  misfortune,  it  is  cus- 
tomary to  allow  the  writ  as  a  substitute  for  an  appeal  lost.* 


a  writ  has  accounted  in  a  satisfactory 
manner  for  his  failure  to  appeal,  and 
also  for  his  failure  to  pursue  the 
course  prescribed  by  statute  in  rela- 
tion to  obtaining  certiorari  from  a 
justice  of  the  peace,  and  in  both  cases 
has  demonstrated  that  there  has  been 
no  laches  or  default  on  his  part,  the 
appellate  court  cannot  refuse  its  aid 
to  effectuate  the  purposes  of  jus- 
tice by  directing  and  completing  the 
investigation  by  certiorari.  May  v. 
Campbell,  i  Oven.  (Tenn.)  6i. 

Texas. — An  application  for  certio- 
rari under  Texas  Acts  of  1848,  §  67 
(Hart.  Dig.,  art.  1753),  should  present 
facts  with  such  circumstantial  accu- 
racy and  distinctness  as  to  enable  the 
court  to  determine  whether  any  in- 
jury or  injustice  has  in  fact  been  done. 
General  allegations  of  injury  or  in- 
justice are  not  sufficient.  Mays  v, 
Lewis,  4  Tex.  i. 

It  seems  where  a  party  is  duly 
served  with  process  from  a  justice's 
court,  and  he  fails  to  attend  and  make 
defense,  he  will  not  be  entitled  to  a 
certiorari  under  the  Texas  statute, 
on  the  ground  that  injustice  has  been 
done,  unless  he  also  shows  good  cause 
why  he  neglected  to  make  his  defense 
before  the  justice.  Mays  v,  Lewis, 
4  Tex.  I. 

North  Carolina. — Where  a  party  has 
failed  to  make  a  defense  in  the  infe- 
rior court,  so  that  a  judgment  has 
been  taken  against  him  there  by  de- 
fault, he  cannot  have  the  judgment 
set  aside  and  be  allowed  to  plead  in 
tne  superior  court  by  means  of  a 
certiorari  unless  he  can  show  two 
things:  ^i>j/,  an  excuse  for  his  laches 
in  not  pleading;  second ^  a  good  defense 
existing  at  the  time  when  he  ought 
to  have  pleaded.  McConnell  v,  Cald- 
well, 6  Jones  (N.  Car.)  470. 

A  writ  of  certiorari  as  a  substitute 
ior  an  appeal  does  not  lie  unless  the 
party  gives  an  explanation  or  excuse 
fot  not  having  appealed,  as  otherwise 
the  substitute  would  supersede  the 
principal.  Where  a  party  prays  an 
appeal  and  the  court  .refuses  to  allow 


it,  or  if  he  is  unable  after  praying 
an  appeal  to  give  security,  certiorari 
will  be  granted  as  a  matter  of  course; 
but  where  an  appeal  is  not  prayed 
for  a  certiorari  is  not  a  matter  of 
course,  and  the  court  will  exercise  its 
discretion  in  regard  to  the  applica- 
tion. In  such  cases  the  allegations 
of  the  petition  must  account  for  the 
fact  that  the  appeal  had  not  been 
prayed  for,  and  there  must  be  an 
affidavit  of  merits  to  satisfy  the  court 
that  the  petitioner  would  have  prayed 
an  appeal  had  he  been  present  when 
judgment  was  rendered.  Bledsoe  v. 
Snow,  3  Jones  (N.  Car.)  99.  See 
VIL    The  Petition,  infra. 

1.  Arkansas. — Roberts  v.  Williams, 
15  Ark.  49;  Randle  v,  Williams,  18 
Ark.  383;  Burgett  v.  Apperson,  52 
Ark.  223. 

Colorado. — Small  v.  Bischelberger, 
7  Colo.  563. 

Illinois. — Hoare  v.  Harris,  14  111. 
36;  Kern  v.  Davis,  7  111.  App.  407; 
Gallimore  v.  Dazey,  12  III.  144;  In- 
diana, etc.,  R.  Co.  V.  McCoy,  23  111. 
App.  143;  McDonald  v.  Williams,  41 
111.  App.  382:  Dye  v.  Noel,  85  111.  292; 
Lord  V.  Burke,  9  111.  367. 

Michigan.  —  Withington  v.  South- 
worth,  26  Mich.  381;  Adams  v,  Abram, 
38  Mich.  302. 

Afinnesota. — Massachusetts  Mut.  L. 
Ins.  Co.  V.  Elliot,  24  Minn.  134,  quoted 
in  State  v.  Probate  Ct.,  28  Minn.  3S2. 

North  Carolina. — Collins  v.  Nail,  3 
Dev.  (N.  Car.)  224;  Skinner  v.  Max- 
well, 67  N.  Car.  257;  Winborn  v.  Byrd, 
92  N.  Car.  9:  Hodges  v,  Lassiter,  94 
N.  Car.  294;  State  v.  Swepson,  83  N. 
Car.  586;  Hartsfield  v.  Jones,  4  Jones 
(N.  Car.)  309;  Wiley  v,  Lineberry,  88 
N.  Car.  68;  Roulhac  v.  Miller,  89  N. 
Car.  195;  Slate  v.  Washington,  2 
Murph.  (N.  Car.)  100;  Rule  v.  Coun- 
cil, 3  Jones  (N.  Car.)  36;  Ware  v.  Nis- 
bet,  92  N.  Car.  202;  Walton  v.  Pearson 
83  N.  Car.  311;  Sparks  v.  Sparks,  92 
N.  Car.  359;  Churchill  v.  Brooklyn  L. 
Ins.  Co.,  92  N.  Car.  485;  Syme  v. 
Broughton,  84  N.  Car.  114;  Parker 
V.   Wilmington,   etc.,   R.   Co.,  84  N. 
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CER  TIORARI.      where  Other  BaiAedy  Eziiti. 


ITo  trartMOAftbU  Ezsrtion  U  Hequired  on  the  part  of  the  petitioner,  but 
only  such  careful  attention  and  diligence  in  perfecting  his  appeal 
as  could  reasonably  be  expected  under  the  circumstances.^ 


Car.  Ii8;  McConnell  v.  Caldwell,  6 
Jones  (N.  Car.)  470;  Williamson  v. 
Boy  kin,  99  N.  Car.  238;  Sharpe  v. 
McElwee,  8  Jones  (N.  Car.)  115 ;  Graves 
V.   Hines,   106  N.   Car.  323;  Dougan 


investigation  of  the  facts  of  the  cause, 
by  the  prescribed  mode  of  a  writ  of 
error  or  appeal, — certiorari  may  be 
resorted  to  as  a  substitute  for  re- 
dress."    Poe  V,  Marion  Mach.  Works, 


a.  Arnold,  4  Dev.  (N.  Car.)  101;  Wal-  24  W.  Va.  520. 

ton  r.  Pearson,  82  N.  Car.  466;  Reade  Borprise. — '*  It  is  no  part  of  the  oflSce 

*.  Hamlin,  Phil.  Eq.  (N.  Car.)  128.  of  the  writ  of  certiorari  to  correct 

Tennessee,  —  Napier    v.    Person,   7  every  alleged  error  of  judgment  in 

ferg.   (Tenn.)  300;  Angelly  v.  Don-  judicial  tribunals  which  parties  claim 

oho,  3  Humph.  (Tenn.)  145;  Smith  v.  takes  them  by  surprise.     Nor,  again. 

White,  5  Humph.  (Tenn.)  46;  Hale  v,  does  this  writ  issue  to  correct  an  error 

Landrum,  2  Humph.  (Tenn.)  32;  Evans  where  the  party  has  lost  the  plain, 

V.  Evans,  4  Coldw.  (Tenn.)  603;  Mel-  speedy,  and  adequate  remedy  pointed 

ton  V.  Edwards,  6  Heisk.  (Tenn.)  250;  out  by  law  by  his  own  fault  or  negli- 


Hardin  «/.  Williams,  5  Heisk.  (Tenn.) 
385;  Snapp  V.  Thomas,  5  Lea  (Tenn.) 
504 ;  McMurry  v.  Milan,  2  Swan 
(Tenn.)  176;  Mason  v.  Hammons,  7 
Coldw.  (Tenn.)  132;  Copeland  v.  Cox, 
5  Heisk.  (Tenn.)  172;  Allen  v.  Primm, 
2  Swan  (Tenn.)  338;  Mallett  v.  Hutch- 
inson, I  Head  (Tenn.)  559. 

Texas, — Ahrens  v.  Giesecke,  9  Tex. 
432;  Cobbs  V,  Coleman,  14  Tex.  594. 

West  Virginia.  —  Poe  v,  Marion 
Mach.  Works,  24  W.  Va.  520. 

Where  a  Party  would  Otherwise  be 
BemedileM. — "The  use  of  this  writ  is 
now  pretty   well  understood  and  its 

limits  well  defined,  though  the  prac-  internal  revenue  collector  of  the  Unit- 
tice  is  not  the  same  in  all  jurisdic-  ed  States,  and  that  one  C.  attended 
tions.  It  is  generally  used  in  such  the  trial,  and  by  threats  and  menaces, 
cases  as  might  otherwise,  without  its  and  statements  that  any  one  who 
intervention,  leave  the  party  remedi-  should  become  petitioner's  surety  on 
less.  It  is  considered  as  an  extraor-  the  appeal  bond  would  be  guilty  of  a 
dinary  remedy  resorted  to  for  the  high  crime  against  the  United  States, 
purpose  of  supplying  a  defect  of  deterred  petitioner's  friends  from 
justice  in  cases  obviously  entitled  to     going   on   his   bond.     Melton  v»  Ed- 


gence.  When  the  statute  says  that 
this  writ  may  issue  for  certain  pur- 
poses, when,  in  the  judgment  of  the 
court  applied  to,  there  is  no  other 
plain,  speedy,  and  adequate  remedy, 
it  was  not  intended  to  aid  a  party  who 
had  such  a  remedy,  but  has  lost  it  by 
his  own  laches,  by  his  own  failure  to 
attend  to  his  proper  duly."  Fagg  v. 
Parker,  11  Iowa  19. 

Failore  to  Give  Bond  on  Aoconnt  of 
Threats. — A  petition  for  a  certiorari 
shows  sufficient  ground  for  not  ap- 
pealing, which  states  that  the  defend- 
ant claimed   to  be  a  special  deputy 


redress,  and  yet  unprovided  for  by 
the  ordinary  forms  of  proceeding. 
Even  in  cases  where  the  law  has  pro- 
vided a  remedy  by  writ  of  error  or 
appeal  this  writ  may,  under  special 
circumstances,  be  invoked,  as,  for 
instance,  if  by  the  act  of  the  court, 
either  oppressively  or  erroneously, 
the  writ  of  error  or  appeal  is  refused; 


wards,  6  Heisk.  (Tenn.)  250. 

Texas. — It  has  long  been  the  settled 
law  in  Texas  that  the  writ  of  cer- 
tiorari will  only  be  granted  when  the 
petition  shows  that  the  complainant 
has  a  meritorious  cause  of  action  or 
defense,  and  that  injustice  has  been 
done  him,  and  that  such  injustice  is 
not   due   to  the   complainant's   inex- 


or  if   by  the  act  of  the  clerk,  negli-  cusable  neglect.     Gulf,  etc.,  R.  Co.  v, 

gently  or  wilfully  caused,  the  writ  of  Coleman,  2  Tex.  Civ.  App.  548. 

error  was  defeated;  or  if  by  the  con-  1.  Failure  to  Appeal  by  Agreement  after 

trivance  or  procurement  of  the  ad-  Beftisal  by  Judge. — Where  a  party  ap- 

verse  party  the  same  result  is  effected;  plied  to  the  court  for  an  appeal  and 

or,  even,  if  by  inevitable  accident,  or  the  judge  refused  it,  and  it  was  con- 

the  misfortune  without  blame  of  the  tended  that  petitioner's  right  to  ap- 

party  injured,  he  has  been  prevented  peal  existed  notwithstanding  (N.  Car. 

from  having  the  benefit  of  a  second  Code  Civ.  Pro.,  §§299-302),  if  the  par- 

63 


Whm  the  Writ  Um.  CER  TIORARI.      WiMre  Other  Renwdy  Eiditi. 


(e)  Where  Petitioner  ie  Chaity  of  Laohei.  —  On  the  other  hand,  the 
law  will  not  excuse  or  help  the  careless  or  negligent  litigant; 
he  sleeps  upon  his  rights,  forgets  and  neglects  his  duties,  at  his 
peril ;  and  where  the  failure  to  perfect  his  appeal  was  occasioned 
by  his  own  neglect  or  mismanagement,  the  writ  will  be  denied.* 

ties  could  make  out  the  case  by  agree-  Quinn,  92  N.  Car.  501;  Smith  v.  Lynn, 

ment  without  the  judge's   intervcn-  84  N.  Car.  837;  Williamson  v.  Boy  kin. 

tion,  it  was  held  that  such  exertion  99   N.    Car.   238;   Erwin  v.  Erwin,  3 

on    his   part   was   not  contemplated,  Dev.  (N.  Car.)  528;  Causey  v.  Snow, 

and  the  certiorari  would  lie.     Skinner  (N.  Car.,  1895),  21  S.  E.  Rep.  179;  Muz- 

V,  Maxwell,  67  N.  Car.  258.  zell  v.    Lee,    i   Ired.   (N.    Car.)  411 ; 

Failure   to   Examine   Papers   after   a  Cotten  v,  Clark,  i  Ired.  (N.  Car.)  353; 

Favorable    Judgment.  —  Where     judg-  Boyer  v.  Garner  (N.  Car.,  1895),  21  S. 

ment  was  announced  by  a  justice  in  E.    Rep.    180 ;    State   v.   Williams,   2 

favor  of  a  party  at  the  trial,  and  was  Hawks  (N.  Car.)  100. 

entered  against  him,  it  was  held  that  Pennsylvania, — Knight  v.   Parry,  i 

such    party   was   justified  in  relying  Ashm.  (Pa.)  221. 

upon  such  announcement,  and  there  Tennessee,  —  McMurry   v.    Milan,   2 

was  no  lack  of  diligence  on  his  part  Swan   (Tenn.)   176;   Stuart  v.  Hall.  2 

in   failing  to  examine  the  papers  in  Overt.  (Tenn.)  180;  Porter  v.  Wheat- 

the   case   or  looking  at  the  justice's  on,    5   Yerg.    (Tenn.)   108;    Adair    r. 

docket,  and   he   is   entitled  to  a  cer-  Davis,   3   Humph.  (Tenn.)  137;  Moss 

tiorari     to    review     said    judgment,  v.    Collins,   3    Humph.   (Tenn.)    148; 

McDonald   v,   Williams,  41  111.  App.  Copeland   v.    Cox,  5   Heisk.   (Tenn.) 

378.  172;    Hardin   v.   Williams,    5    Heisk. 

1.  /fr>&tf«jflj.— Smith  v,  Parker,   25  ^Tenn.)  389:    Cox  v,    Kent,    9  Baxt. 

Ark.  518.  (Tenn.)  492. 

California. — Miliken   v,  Huber,   21  West  Virginia. — Beasley  v.  Beckley, 

Cat.    166;   Faut  v.   Mason,  47  Cal.  8;  28  W.  Va.  81;  Poe  v.  Marion  Mach. 

Stuttmeister  v,  Superior  Ct.,  71  Cal.  Works,  24  W.  Va.  517. 

323.  Thus   where   the   petition   for  cer- 

Colorado. — Tilton  v.  Larimer  Coun-  tiorari   alleged   that   the   plaintiff   in 

ty,  6  Colo.  288.  error  was  a  poor  man;  that  in  conse- 

Illinois.  —  Cushman  v.  Rice,  2  111.  quence  it  took  him  several  days  after 
566;  White  V.  Frye,  7  111.  68;  Lord  v.  the  rendition  of  the  judgment  to  pro- 
Burke,  9  111.  363;  Dye  V,  Noel,  85  111.  cure  security  on  the  appeal  bond; 
290;  Stocking  V.  Knight,  19  111.  App.  that  fourteen  or  fifteen  days  after 
502;  Darmstaedter  v.  Armour,  17  111.  the  judgment  was  rendered  he  called 
App.  287.  at  the   office   of    the    justice   in   the 

Iowa.  —  Fagg  v.    Parker,    11    Iowa  town   of   Peoria  for  the   purpose  of 

19;  Sunberg  v.  District  Ct.,  61  Iowa  procuring  the  proper  papers  and  per- 

600.  fecting  his  appeal;   that  the  justice 

Michigan. — White    v.    Boyce,     88  was  then  absent  from  his  office,  and 

Mich.  349.  that  the  petitioner  after  diligent  in- 

Missouri. — State  v.  Nodaway  Coun-  quiry  was  unable  to  learn  where  the 

ty  Ct.,  80  Mo.  500.  said  justice  was;  that  on  the  last  day 

New  Jersey. — State  v.  Snedeker,  42  when  he  could  have  taken  his  appeal 

N.  J.  L.  76.  he  made  another  call  at  the  said  jus- 

North  Carolina. — Collins  v.  Nail,  tice's  office,  and  again  failed  to  find 
3  Dev.  (N.  Car.)  226;  Turner  v.  Pow-  him,  making  the  same  inquiries  as 
ell,  93  N.  Car.  342;  Winborn  v.  Byrd,  the  first  time, — it  was  held  that  if  the 
92  N.  Car.  8;  Suiter  v.  Brittle,  92  N.  petitioner  could  have  shown  that  he 
Car.  55;  State  v.  Hawkins,  72  N.  Car.  resided  far  from  town,  that  he  had 
180;  Staples  V.  Mooring,  4  Ired.  (N.  no  means  of  communicating  with  the 
Car.)  216;  Howerton  v.  Henderson,  justice  by  letter  or  otherwise,  or  that 
86  N.  Car.  718;  Sihith  v.  Lyon,  82  N.  by  some  pressing  business  he  was 
Car.  2;  Andrews  v.  Whisnant,  83  N.  prevented  from  repeating  his  calls,  it 
Car.  446;  Collins  v.  Faribault,  92  N.  might  have  been  sufficient  to  author- 
Car.  311;  Churchill  v.  Brooklyn  L.  ize  the  granting  of  the  writ,  but  under 
Ins.  Co.,  92  N.  Car.  485;  Turner  v.  the  circumstances  as  stated  he   had 
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Vegleet  of  Agent. — In  such  cases  the  petitioner  will  also  be  held 
responsible  for  the  neglect  of  his  agent ;  and  when  he  trusts  to 
another  what  he  ought  to  have  done  himself,  and  the  trust  proves 
to  have  been  improperly  placed,  he  must  abide  the  consequences, 
and  a  certiorari  will  be  denied.* 


lost  his  remedy  by  appeal  through 
his  own  fault,  and  the  writ  would  not 
lie.     White  v,  Frye.  7  III.  68. 

Where  all  the  errors  committed  in 
the  proceedings  in  the  County  Court, 
in  the  matter  of  opening  a  road,  could 
have  been  corrected  on  appeal  to  the 
Circuit  Court,  and  the  relator  was 
not  prevented  from  taking  his  appeal 
by  any  misfortune  to  him,  or  by  any 
fraudulent  or  unfair  practice  of  his 
adversaries,  he  will  not  be  permitted 
to  have  said  proceedings  reviewed  by 
writ  of  certiorari.  State  v,  Nodaway 
County  Ct.,  So  Mo.  500. 

Ignorance  of  Legal  Beqnirements.— ^In 
Turner  v.  Powell,  93  N.  Car.  342,  the 
court  said:  "  It  has  been  decided  re- 
peatedly that  '  mere  ignorance  of  the 
legal  requirements  in  executing  or 
filing  the  undertaking  upon  appeal 
will  not  excuse  and  entitle  him  [the 
appellant]  to  the  writ  of  certiorari  as 
a  substitute  for  the  lost  appeal.'  The 
appellant  is  always  '  presumed  to  know 
the  law,  and  must  inform  himself  in 
respect  to  what  is  required  of  him.' 
'  He  must  be  diligent  and  careful  in 
complying  with  its  requirements.' 
*  It  will  not  excuse  or  help  the  slothful, 
the  careless,  and  negligent  litigant: 
he  sleeps  upon  his  rights,  forgets  and 
neglects  his  duties,  at  his  peril.' " 
Winborn  v.  Byrd,92  N.  Car.  8;  Suiter 
V.  Brittle,  92  N.  Car.  55. 

Pkilore  to  Appear  and  Enter  Defense. 
— Where  a  party  in  a  suit  is  guilty  of 
laches  in  failing  to  enter  a  defense  to 
the  note  sued  upon,  which  he  alleges 
to  be  a  forgery,  and  in  failing  to  at- 
tend the  County  Court  in  which  the 
judgment  is  taken,  and  to  take  an 
appeal,  he  is  not  entitled  to  have  the 
case  brought  to  the  Superior  Court 
by  certiorari.  Rule  ».  Council,  3  Jones 
(N.  Car.)  33. 

Belianee  upon  Information  Famished 
by  Attomej. — In  a  petition  for  cer- 
tiorari it  was  stated  that  the  peti- 
tioner was  informed  by  one  of  his 
attorneys,  who  was  also  an  attorney 
for  the  other  party,  that  in  lieu  of  ap- 
pealing, as  petitioner  intended  doing, 
a  compromise  was  effected  by  the  at- 
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torneys,  by  which  he  was  to  pay  the 
costs  of  said  suit  and  to  turn  over 
his  horse  as  agreed,  and  a  judgment 
of  ten  dollars  against  him  was  to 
be  released;  that  relying  upon  such 
information  he  did  not  appeal  with- 
in twenty  days,  and  the  judgment 
against  him  was  not  released.  It  was 
held  that  such  petition  did  not  state 
a  sufficient  reason  for  not  taking  an 
appeal.  Stocking  v.  Knight,  19  III. 
App.  502. 

Absenoe  of  Attorney. — A  petition  for 
a  certiorari  which  attempts  to  excuse 
the  party  from  defending  at  the  re- 
turn term,  on  the  ground  that  the  at- 
torney in  fact  for  defendant  was  ab- 
sent, having  gone  to  another  state  to 
arrange  for  taking  the  depositions  of 
witnesses,  is  defective  if  it  does  not 
show  why  this  could  not  have  been 
attended  to  without  the  personal  at- 
tendance of  such  attorney,  and  this 
more  especially  if  it  appears  that  such 
attorney  returned  in  time  to  have 
been  present  in  court  before  the  trial. 
Dye  V,  Noel,  85  111.  290. 

Failure  to  Pay  Clerk's  Feee.~A  cer- 
tiorari will  not  be  granted  where  it 
appears  that  the  petitioner  lost  his 
appeal  by  reason  of  his  failure  to 
comply  with  a  demand  for  payment 
of  clerk's  fees  for  making  out  the 
transcript;  nor  where  he  failed  to  at- 
tend to  the  same  from  the  rendition 
of  the  judgment  appealed  from,  in 
August,  to  the  beginning  of  the  next 
term  of  the  Supreme  Court,  in  Jan- 
uary, or  during  its  sitting  at  said 
term.  Andrews  v,  Whisnant,  83  N. 
Car.  446.  See  also  Smith  v,  Lynn,  84 
N.  Car.  837. 

1.  Muzzell  V.  Lee,  i  Ired.  (N.  Car.) 
411;  Cotten  r.  Clark,  i  Ired.  (N.  Car.) 
353;  Boyer  v.  Garner  (N.  Car.,  1895), 
21  S.  E.  Rep.  180;  State  v,  Williams. 
2  Hawks  (N.  Car.)  100.  See  also 
Winborn  v,  Byrd,  92  N.  Car.  8; 
Churchill  v.  Brooklyn  L.  Ins.  Co.,  92 
N.  Car.  485;  Turner  v,  Quinn,  92  N. 
Car.  501. 

ninees  of  Attorney.— The  sickness  of 
one  of  the  attorneys  in  the  case,  which 
prevented  the  appeal  from  being  per- 
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CER  TIORART.      where  Other  Remedy  Bzisks. 


(d)  Failure  to  Perfeet  Appeal  by  Act  of  Third  Party. — The  writ  of  certiorari 
will  ordinarily  be  granted  *  where  a  party  has  been  deprived  of 
his  appeal  by  the  innproper  conduct  or  unauthorized  act  of  the 
court  or  judge ;  *  as  where  a  party  has  been  deprived  of  his  ap- 

fected,  is  no  ground  for  a  writ  of  cer-  See  also   Mason  v.    Hammons,    7 

tiorari.     He  acts  as  agent   in  such  Coldw.     (Tenn.)     132;     McMurry   v, 

case,   and  his  neglect  is  the  neglect  Milan,  2  Swan  (Tenn.)  176;  Copeland 

of   his   principal.      Boyer   r.   Garner  r.  Cox,  5  Heisk.  (Tenn.)  171;    Cox  v. 

(N.  Car.,  1895),  21  S.  E.  Rep.  180.  Kent,  9  Baxt.  (Tenn.)  492;  Dougan  v, 

Ignoranee  or  Inadvertenee  of  Attorney.  Arnold,  4  Dev.  (N.  Car.)  loi;  Collins 

— Where    an    appeal   was   dismissed  v.  Nail,  3  Dev.  (N.  Car.)  224;  Cham- 

for  want  of  a  proper  justification  of  bers  v.  Smith,  i  Hay  w.  (N.  Car.)  420; 

the   undertaking   on    appeal,   it  was  Sharpe  v.  McElwee,  8  Jones  (N.  Car.> 

r.  (N.  Car.) 


held  that  neither  haste,  ignorance, 
nor  inadvertence  in  the  appellant's 
counsel  in  preparing  the  undertaking 
on  appeal  would  furnish  any  ground 
for  issuing  a  certiorari  as  a  substitute 


115;  Anonymous,  2  Hayw, 
134;  Winborn  v,  Byrd,  92  N.  Car.  9; 
Churchill  v.  Brooklyn  L.  Ins.  Co.,  92 
N.  Car.  485;  McDonald  v,  Williams, 
41  111.  App.  378;  Poe  V.  Marion  Mach. 


for  an  appeal.  Turner  v,  Quinn,  92  Works,  24  W.  Va.  520. 
N.  Car.  501.  2.  As  where  a  justice  told  a  plain- 
Kattere  Parely  Professional. — In  Bo-  tiff,  against  whom  judgment  had  been 
ing  V,  Raleigh,  etc.,  R.  Co.,  88  N.  rendered,  that  an  ttppeal  was  un- 
Car.  64,  it  was  held  that  the  neglect  necessary,  such  action  is  sufficient  ex- 
of  counsel  will  sometimes  be  accepted  cuse  for  not  appealing  within  the  time 
as  an  excuse,  if  it  relates  to  a  matter  required  by  law,  and  a  writ  of  cer- 
purely  professional,  and  which  the  tiorari  will  lie  in  such  a  case.  Chap- 
party  cannot  perform  for  himself;  pell  v,  Jones,  8  Humph.  (Tenn.) 
but  never  when  he  is  capable  of  act-  107. 

ing  for  himself  and  by  himself;  and  Where  the  petition  for  certiorari 
where  a  party  had  allowed  three  stated  that  the  petitioner  was  sum- 
terms  to  pass  without  taking  the  moned  to  appear  before  a  police  mag- 
pains  to  ascertain  if  his  appeal  had  istrate  and  required  to  answer  as  a 
been  docketed,  the  writ  of  recordari  garnishee  touching  his  indebtedness 


was  denied. 

1.  Arkansas, — Burgett  v.  Apperson, 
52  Ark.  223. 

Illinois, — Kern  v,  Davis,  7  111.  App. 
407. 

Minnesota, — Massachusetts  Mut.  L. 


to  the  judgment  debtor;  that  be  ap- 
peared and  made  full  answer  deny- 
ing any  such  indebtedness,  and  was 
informed  by  the  magistrate  that  he 
might  go,  by  which  he  understood 
that  he  was  discharged;  and  that  he 


Ins.  Co.  V.  Elliot,  24  Minn.  134,  quoted  had  no  knowledge  that  judgment  bad 

in  State  v.  Probate  Ct.,  28  Minn.  382.  been   rendered   against   him   until  it 

North  Carolina, — Hodges  v.  Lassi-  was  too  late  to  take  an  appeal  in  the 

ter,  94  N.  Car.  294;  Reade  v.  Hamlin,  ordinary   way,   it   is   held  that  such 

Phil.    Eq.   (N.    Car.)   128;    Sparks   v,  petition   disclosed    sufficient   ground 

Sparks,  92  N.  Car.  359;  State  v.  Wash-  to  authorize  the  granting  of  the  writ, 

ington,  2Murph.  (N.  Car.)  100;  Parker  Pierce  v.  Wade,  19  III.  App.  186. 


V.  Wilmington,  etc.,  R.  Co.,  84  N. 
Car.  118;  Walton  v.  Pearson,  82  N. 
Car.  466;  Wiley  v,  Lineberry,  88  N. 
Car.  68;  Syme  v,  Broughton,  84  N. 
Car.  114;  McConnell  v,  Caldwell.  6 
Jones  (N.  Car.) 469;  Roulhacz'.  Miller, 
89  N.  Car.  195;  Skinner  v.  Maxwell, 
67  N.  Car.  257. 

Tennessee,  —  Smith     v.     White,     5 


Prevented  from  Giving  Bond. — In  the 
case  of  Smith  v.  White,  5  Humph. 
(Tenn.)  46,  the  defendant  prayed  an 
appeal  within  the  time  prescribed  by 
law,  and  offered  to  give  bond,  but 
was  prevented  by  the  justice  of  the 
peace  who  had  rendered  the  judg- 
ment and  whose  duty  it  was  to  re- 
ceive the  bond  and  grant  the  appeal. 


Humph.  (Tenn.)  46,  quoted  in  Mallett  until   it  was   too   late.      This,    upon 

V,   Hutchinson,   i    Head  (Tenn.)  559;  showing   merits,    was   held   to   be    a 

Evans   v,    Evans,   4    Coldw.   (Tenn.)  valid   reason   why  petitioner   should 

603;  Shields    v.    Justices    2    Coldw.  be   allowed  a  writ   of  certiorari,  as  a 

(Tenn.)  60,  substitute  for  the  appeal,  in  order  to 
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peal,  without  his  fault,  by  the  erroneous  action  of  the  judge  in 
refusing  the  same ;  *  or  where,  without  laches  on  the  part  of  the 


have  a  new  trial.  Quoted  m  Mallctt  v. 
Hutchinson,  i  Head  (Tenn.)  559. 

Befasal  to  AUow  Preientation  of  Claim. 
— Where  the  Probate  Court  denied 
a  party  an  opportunity  to  present  his 
claim  that  it  might  be  passed  upon, 
it  was  held  that  a  certiorari  would  lie 
in  such  case,  as  otherwise — since  an 
.  appeal  would  not  lie — he  would  be 
without  remedy.  Massachusetts  Mut. 
L.  Ins.  Co.  V.  Elliot,  24  Minn.  134, 
quoted  in  State  v.  Probate  Ct.,  28 
Minn.  382. 

Departure  of  Judge. — Where  a  suitor 
in  the  Court  of  Equity  made  up  his 
mind  to  appeal  from  an  order  before 
Thursday  of  the  term,  and  was  pre- 
vented from  so  doing  by  the  previous 
departure  of  the  judge,  it  was  held  a 
proper  case  for  a  writ  of  certiorari. 
Reade  v.  Hamlin,  Phil.  Eq.  (N.  Car.) 
128. 

Failure  to  Settle  Case  on  Appeal. — So 
where  it  appeared  that  the  appellant 
caused  a  statement  of  the  case  to  be 
prepared  and  served  on  the  appellee, 
who  objected  to  it,  and  it  was  sub- 
mitted to  the  judge  who  tried  the  ac- 
tion, but  he  failed  to  settle  it,  where- 
upon the  appellant  prepared  another 
case,  which  was  also  submitted  to 
the  judge,  who  again  failed  to  settle 
the  case  on  appeal,  it  was  held  that 
the  appellant  was  entitled  to  a  cer- 
tiorari.    Sparks  v.  Sparks,  92  N.  Car. 

359. 
And  so  where,  without  the  fault  of 

the  appellant,  the  judge  failed  to  fix 

a  time  and  place  to  settle  the  appeal, 

the   writ   of  certiorari   was  allowed. 

Hodges  V,  Lassiter,  94  N.  Car.  294. 

Declaration  of  the  Jnitiee  Kiileading. 
— Where  a  party  had  been  led  to  be- 
lieve, by  the  conduct  and  declarations 
of  a  justice  of  the  peace  before  whom 
the  trial  was  had,  that  the  justice  had 
decided  the  case  in  his  favor,  and 
never  knew  otherwise  until  the  time 
for  appealing  had  elapsed,  it  was 
held,  upon  the  statement  of  such  facts, 
that  a  writ  of  certiorari  should  be 
allowed,  as  under  the  circumstances 
the  petitioner  had  been  guilty  of  no 
laches.  Evans  v,  Evans,  4  Coldw. 
Tenn.)  603. 

Eeftisal  to  Becogniie  h  gent's  Authority. 
— In  a  petition  for  the  writ,  as  excuse 
tor  not  appealing  from  a  judgment  of 
A  justice  of  the  peace,  it  was  stated 


that  petitioner  was  surety  on  the  note 
on  which  judgment  was  rendered;  that 
he  had  been  informed  by  the  principal 
on  the  note  that  it  had  been  paid  and 
canceled;  that  petitioner  appointed 
an  agent  with  regular  power  of  at- 
torney to  represent  him  on  the  trial 
before  a  justice  of  the  peace,  and  take 
an  appeal  for  him  if  judgment  was 
rendered  against  him;  and  that  though 
his  agent  regularly  applied  for  an 
appeal  in  behalf  of  petitioner,  the  jus- 
tice refused  to  recognize  his  agent's 
authority  to  act  for  him  and  would 
not  grant  the  appeal.  It  was  also 
stated  that  the  judgment  was  wholly 
unjust,  and  that  petitioner  was  in- 
formed, and  believed  he  could  prove, 
that  the  note  sued  on  had  been  in 
whole  or  in  part  paid  before  the  suit 
was  brought.  It  was  held  that  the 
reasons  given  for  not  appealing  were 
sufficient,  and  that  the  statement  by  a 
surety  that  he  was  informed  and  be- 
lieved the  note  of  his  principal  had 
been  in  whole  or  in  part  paid  was  a 
statement  of  **  good  and  sufficient 
cause*'  for  the  issuance  of  the  writ. 
Hardin  v,  Williams,  5  Heisk.  (Tenn.) 

385. 

1.  Skinner  .z/.  Maxwell,  67  N.  Car. 
257;  State  V.  Washington,  2  Murph. 
(N.  Car.)  100;  Anonymous,  2  Hay  w.  (N. 
Car.)  134;  Shields  t/.  Justices,  2  Coldw. 
(Tenn.)  60;  Burgett  v,  Apperson,  52 
Ark.  223.  See  also  McMurry  v, 
Milan.  2  Swan  (Tenn.)  176. 

Where  a  writ  of  lunacy  was  issued 
by  a  County  Court,  and  a  trial  had 
before  a  jury,  and  a  verdict  ren- 
dered finding  the  subject  party  non 
compos^  which  was  confirmed  by  the 
court  issuing  the  writ,  and  a  guard- 
ian appointed,  all  in  the  absence  of 
the  said  party  and  without  notice  to 
such  party,  and  it  appeared  that  the 
party  immediately  applied  to  a  judge 
for  a  certiorari,  which  was  refused 
on  an  erroneous  ground,  and  the 
party,  under  advice  of  counsel,  insti- 
tuted a  suit  in  equity,  which  failed 
for  the  want  of  jurisdiction,  and  the 
party  swore  to  merits,  it  was  held, 
on  a  petition  setting  forth  these  mat- 
ters, that  the  petitioner  was  entitled 
to  a  certiorari  to  have  the  case  taken 
into  the  Superior  Court.  Dowell  v. 
Jacks,  8  Jones  (N.  Car.)  387. 

North  Carolina,'  -Under  N.  Car.  Acts 
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petitioner,  he  has  been  deprived  of  his  appeal  by  the  procure- 
ment of  the  adverse  party ;  ^  or  by  the  inattention,  neglect,  or 
fault  of  an  officer  of  the  law.' 

of  1807,  c.  10,  a  slave  convicted  in  the  Failure  to  Prepare  Judgment. — A  cer- 

County  Court  of  any  ofifense,  the  pun-  tiorari    will    be    granted   where    the 

ishment  of  which  extends  to  life,  limb,  omission  to  perfect   the  appeal   was 

or   member,  is  entitled  to  an  appeal  occasioned  by  the  failure  of  the  pre- 

to  the  Superior  Court;  and  if  such  ap-  vailing  party  to  have  the  judgment 

peal  be  prayed  for  and  denied,  a  writ  properly    prepared    and    entered    of 

of  certiorari  is  the  proper  remedy  to  record.     Syme   v,    Broughton,  84  N. 

bring   up  the   case  to  the    Superior  Car.  114. 

Court,  where  there  shall  be  a  trial  (U  Mialeading  Convenation. — A  writ  of 

novo.     State  v,  Washington,  2  Murph.  certiorari   will  be  ordered   where    it 

(N.  Car.)  100.  appears  that  the   conversations  and 

Tennessee. — Section  1191  of  the  Ten-  correspondence  between   the  parties 

nessee  Code  provides  that  any  party  as  to  extending  the  time  to  perfect  an 

interested  or  aggrieved  by  the  deci-  appeal  reasonably   had  the  effect  of 

sion  of  a  county  in  opening,  discontin-  misleading  the  petitioner,  and  where 

uing,  or  laying  out  a  public  road,  has  there   is   no   material  conflict  in  the 

the  right  of  an  appeal  to  the  Circuit  statements  contained   in  their  affida- 

Court,  and  from  there  to  the  Supreme  vits.     Parker  v.  Wilmington,  etc.,  R. 

Court;  and  where  the  County  Court  in  Co.,  84  N.  Car.  118. 

a  contested  road  case  refused  an  ap-  Waiver  of  Code  Time. — "  In  case  a 

peal,  a  writ  of  certiorari  was  awarded  right  of  appeal  is  lost  by  reason  of  not 

to  bring  up  the  cause  to  the  Circuit  being   perfected   within   code  time,  if 

Court.     Shields  v.  Justices,  2  Coldw.  upon  a  petition  for  a  certiorari  as  a 

(Tenn.)  60.  substitute,  it  can  be  collected  from  the 

1.  Kern  v.  Davis,  7  111.  App.  407;  affidavits  of  the   party  resisting  the 

Wiley   V.   Lineberry,  88  N.  Car.  68;  writ,  rejecting  those  on  the  part  of  the 

Walton   V.   Pearson,  82  N.  Car.  466;  party   desiring  it,  that  there  was  an 

Syme  v,   Broughton,  84  N.  Car.  114;  agreement  to  waive  a  compliance  with 

Parker  v.  Wilmington,  etc.,  R.  Co.,  the  rules  of  the  code,  the  court  will 

84  N.    Car.    118.     See   also   State   v.  consider  such  waiver, notwithstanding 

Nodaway  County  Ct.,  80  Mo.  500.  the  agreement  may  be  oral  and  dis- 

Where  a  petition  for  certiorari  al-  puted.'*      Walton  v.    Pearson,  82   N. 

leged  that  the  parties  to  a  replevin  suit  Car.  466. 

had  agreed  to  leave  the  goods  as  they  But  where  the  agreement  to  waive 

were   for  a   time,   and,    without  the  the  code  rule  of  making  up  case  is 

knowledge  or  consent   of   the    peti-  oral  and  denied  by  either  party,  or 

tioners,  the  adverse  parties  had  prose-  where  the  terms  thereof  are  to  be  de- 

cuted  their  suit  to  a  judgment,  and  cided  by  conflicting  affidavits — except 

the  time   for  appealing  was  thus  al-  where  the  waiver  can  be  shown  by 

lowed    to  elapse    before    petitioners  the  affidavits  of  the  appellee,  rejecting 

were  aware  of  the  judgment,  it  was  those   of  the  appellant — a  certiorari 

held   that  under  such  circumstances  will  be  denied.     Scroggs  v.  Alexan- 

they  were  entitled  to  the  writ.     Kern  der,  88  N.  Car.  64. 

V.  Davis,  7  111.  App.  407.  2.  Roulhac  v.  Miller,  89  N.  Car.  195; 

Where   the    petition    for    the   writ  McConnell  v,  Caldwell,  6  Jones    (N. 

stated  that  two  days  before  the  judg-  Car.)  469. 

ment  was  rendered  the  appellant  and  Fault  of  Clerk  in   Perfecting   Appeal 

the  appellee  came  together  and  com-  Bond. — Where  a  party  in  the  County 

promised  the  matter  in  dispute,  the  Court  prayed  an  appeal,   which  was 

appellee   agreeing   to   pay   a  certain  granted,  and   tendered  his  sureties, 

amount;  and  that  the  appellee  relied  but  one  of  them  was  prevented  from 

on  the  appellant's  promise  to  dismiss  signing  by  the  fault  of  the  clerk,  and 

the  suit,  and  did  not  know  of  the  judg-  such   surety   was  compelled    by  the 

ment   rendered  against   him,   it  was  state  of  the  weather  and  bad  health 

held  that  such  petition  contained  all  to  leave  the  court  without  executing 

the  allegations  required  by  111.  Rev.  the  bond,    it   was    held    to  be  good 

Stat.,  c.  79,  §76.     Graff  r.  Smolensky,  ground  for  a  certiorari,  without  ref- 

35  111.  App,  270.  erence    to  the  merits  of  the  cause. 
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Failure  to  Give  geenrity. — So  also  where  a  party>  for  any  good 
reason,  is  unable  to  give  the  security  required  by  law  to  perfect 
his  appeal,  the  court  will  not  deny  him  bis  remedy  by  certiorari^ 


McConnell  v.  Caldwell,  6  Jones  (N. 
Car.)  469. 

Clerk  ae  Agent.  —  A  certiorari  will 
not  be  granted  where  an  appeal  has 
not  been  brought  up  through  the  in- 
attention or  forgetfulness  of  the  clerk 
of  the  court,  whom  the  appellant  had 
constituted  his  agent  to  send  up  the 
appeal.  Gotten  v.  Clark,  i  Ired.  (N. 
Car.)  353. 

Neglect  to  (Bend  np  Part  of  Beoord. — 
The  Ala.  Act  of  Feb.,  1866,  permits 
an  appeal  to  the  Supreme  Court  from 
the  decree  of  a  chancellor  overruling 
a  motion  to  dismiss  a  complainant's 
bill  for  want  of  equity  only  after  the 
consent  of  the  opposite  party  or  his 
attorney  has  been  obtained.  An  ap- 
peal having  been  dismissed  because 
such  consent  was  not  apparent  on  the 
record,  a  certiorari  was  allowed  where 
the  petition  showed  that  the  written 
consent  of  the  solicitors  of  the  com- 
plainant was  obtained  to  the  taking 
of  said  appeal,  and  that  such  written 
consent  was  filed  with  the  register, 
but  that  the  register  had  neglected  to 
send  it  up  as  a  part  of  the  record. 
Morgan  v.  Jones,  48  Ala.  250. 

Compare  Austin  v.  Bush,  11  Colo. 
198,  in  which  case  it  was  held  that 
where  the  defendants  in  an  action 
of  replevin  did  not  appear,  relying 
upon  the  assurance  of  the  constable 
to  whom  they  gave  up  the  property 
that  they  need  do  nothing  further, 
and  that  he  would  have  the  suit  dis- 
missed, there  was  not  such  diligence 
as  entitled  them  to  certiorari  to  the 
County  Court  under  Colo.  Gen.  Stat. 
1883,  §  1995.  relating  to  certiorari. 

1.  Kern  v.  Davis,  7  111.  App.  407; 
Melton  V,  Edwards,  6  Heisk.  fTenn.^ 
250;  Smith  r.  White,  5  Humph.  (Tenn.) 
46;  Hale  V.  Landrum,  2  Humph. 
(Tenn.)  32;  Hardin  v,  Williams,  5 
Heisk.  (Tenn.)  385;  Snappt^.  Thomas, 
5  Lea  (Tenn.)  504;  Collins  r.  Nail,  3 
Dev.  (N.  Car.)  226;  Bledsoe  v.  Snow, 
3  Jones  (N.  Car.)  99;  McConnell  v, 
Caldwell,  6  Jones  (N.  Car.)  469. 

A  party  is  entitled  to  a  writ  of  cer- 
tiorari where  he  failed  to  give  an 
appeal  bond  within  the  two  days 
prescribed  by  statute,  in  consequence 
of  a  remark  of  the  justice  of  the 
peace  before  whom  the  case  was  tried 


that  it  could  be  done  at  a  later  period. 
Smith  V.  White,  5  Humph.  (Tenn.)  46. 

Where  a  party  is  accidentally  pre- 
vented from  giving  security  for  his 
appeal,  which  is  his  misfortune  and 
not  his  fault,  a  certiorari  will  lie. 
Collins  V,  Nail,  3  Dev.  (N.  Car.)  226. 
See  also  Fryer  t^.  Blackmore,  i  Murph. 
(N.  Car.)  94. 

Fallnre  to  Give  Seouritj  on  Aeeonnt  of 
Threats. — A  petition  for  a  certiorari 
shows  sufficient  ground  for  not  ap- 
pealing, which  states  that  the  defend- 
ant claimed  to  be  a  special  deputy 
internal  revenue  collector  of  the  Unit- 
ed States,  and  that  one  C.  attended  the 
trial,  and  by  threats  and  menaces,  and 
statements  that  any  one  who  should 
become  petitioner's  surety  on  the 
appeal  bond  would  be  guilty  of  a  high 
crime  against  the  United  States,  de- 
terred petitioner's  friends  from  going 
on  his  bond.  Melton  v,  Edwards,  6 
Heisk.  (Tenn.)  250. 

Tenneesee.— In  Hale  v.  Landrum,  2 
Humph.  (Tenn.)  32,  it  was  held  that 
an  allegation,  in  a  petition  for  writs 
of  certiorari  and  supersedeas,  that 
the  petitioner  could  not  give  the  se- 
curity required  by  law  is  a  sufficient 
reason  why  the  petitioner  did  not  ap- 
peal to  authorize  the  granting  of  the 
writs,  without  setting  out  anything 
further  as  to  the  fact  that  the  peti- 
tioner was  too  poor,  etc.  See  also 
Snapp  V,  Thomas,  5  Lea  (Tenn.)  504, 
where  it  was  held  that  the  inability  of 
a  party  to  procure  security  for  an  ap- 
peal within  the  time  allowed  by  law 
was  sufficient  ground  for  granting  an 
application  for  the  writ. 

Compare  Adair  r.  Davis,  3  Humph. 
(Tenn.)  137,  where  it  was  held  that 
under  Acts  Tenn.  1835,  c.  17.  allowing 
two  days  within  which  a  party  dis- 
satisfied with  the  judgment  of  a  jus- 
tice of  the  peace  may  appeal,  a  state- 
ment in  a  petition  for  a  certiorari  that 
the  party  was  not  able  at  the  time  of 
the  rendition  of  the  judgment  to  give 
security  for  the  appeal  is  not  a  suffi- 
cient reason  for  not  having  appealed. 
The  petitioner  should  have  stated  that 
he  could  not  give  the  security  during 
the  time  allowed  by  law. 

Code  Tenn.,  §  3133,  is  as  follows: 
**  No  supersedeas  shall  issue  upon  ap« 
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The  Bufflcieney  of  the  Ezeue  for  failure  to  appeal  in  the  regular  way 
and  permission  for  the  petitioner  to  resort  to  the  extraordinary 
remedy  by  certiorari  rests  more  or  less  in  the  judicial  discretion 
of  the  court ;  ^  so  the  excuses  of  absence  from  the  place  of  trial,* 


plication  in  forma  pauperis  without 
express  order  of  the  judge  dispensing 
with  security."  But  the  certiorari 
for  the  purpose  of  retrying  the  cause 
upon  its  merits  may  be  prosecuted  by 
taking  the  oath  prescribed  by  section 
3192;  hence  the  inability  of  the  peti- 
tioner to  give  security  for  a  super- 
sedeas is  not  a  good  reason  for  not 
applying  for  a  certiorari  within  the 
proper  time.  Gardner  v»  Barger,  4 
Heisk.  (Tenn.)  668. 

nUnoij.  —  Where  a  defendant's  at- 
torney in  fact  is  notified  of  the  result 
of  a  suit  a  few  days  after  the  ren- 
dition of  judgment,  and  does  not 
procure  an  appeal  bond  until  fifteen 
days  after  the  date  of  the  judgment, 
and  mails  the  same  two  days  before 
the  expiration  of  the  time  for  appeal- 
ing, and  the  same  is  not  received  by 
the  proper  officer  within  time,  it  con- 
stitutes such  negligence  as  will  pre- 
clude a  removal  of  the  cause  by  cer- 
tiorari.    Dye  V.  Noel,  85  111.  290. 

1.  See  V.  I.  Granting  of  Writ  Dis- 
cretionary, 

3.  McLeran  v,  Melvin,  3  Jones  Eq. 
(N.  Car.)  195;  Copeland  v.  Cox,  5 
Heisk.  (Tenn.)  172^,  Moss  v.  Collins,  3 
Humph.  (Tenn.)  148. 

niostrations —  Writ  Granted. — Where 
the  petition  alleged  that  the  defend- 
ant was  absent  from  the  state  when 
the  action  was  commenced  before  the 
justice,  and  that  he  did  not  return 
until  the  time  allowed  for  an  appeal 
had  expired;  that  during  his  absence 
he  had  no  actual  notice  of  the  pen- 
dency of  the  suit  or  of  the  existence 
of  the  judgment,  and  that  he  was  not 
the  debtor  of  the  plaintiff,  it  was  held 
that  he  had  a  clear  right  to  his  rem- 
edy by  certiorari.  Gallimore  v, 
Dazey,  12  111.  144. 

Where,  in  an  action  before  a  jus- 
tice of  the  peace,  the  plaintiff  agrees, 
for  a  valuable  consideration,  to  dis- 
miss the  action,  which  proposal  is  ac- 
cepted, and  the  plaintiff,  notwith- 
standing, takes  judgment  without 
the  defendant's  knowledge,  and  with- 
holds execution  until  the  defendant 
has  lost  his  right  of  appeal,  the  writ 
lies.  Small  v,  Bischelberger,  7  Colo. 
563, 


Where  by  agreement  of  both  par- 
ties the  action  was  continued  until 
after  the  then  ensuing  term  of  the 
District  Court,  and  judgmeirt  was  sub- 
sequently rendered  after  the  adjourn- 
ment of  such  court,  in  the  absence  of 
the  defendant,  or  without  notice  to 
him  of  the  day  when  the  cause  would 
come  up  for  trial,  it  was  held,  upon  a 
petition  stating  such  facts,  that  the 
certiorari  would  be  allowed.  Rowley 
V.  Baugh,  33  Iowa  201. 

Where  the  petitioner  has  twice  at- 
tended trial,  the  adverse  party  not 
appearing  either  time,  and  when  he 
has  not  been  advised  of  a  judgment 
against  him  until  after  the  time  al- 
lowed for  an  appeal  has  expired,  he 
may  have  a  review  of  the  judgment 
by  writ  of  certiorari.  Angelly  v. 
Donoho,  3  Humph.  (Tenn.)  145. 

Writ  Refused.  —  Where  the  only 
reason  given  in  the  petition  for  cer- 
tiorari why  the  appeal  was  not  per- 
fected was  that  petitioner  lived  too 
far  in  the  country  and  could  not  be 
notified  in  time  of  the  result  of  the 
trial,  it  was  held  that  the  court  below 
did  not  err  in  dismissing  the  petition. 
Wallerath  v.  Kapp.  31  Tex.  361. 

A  party  applying  for  a  writ  of  cer- 
tiorari should  show  that  he  has  done 
everything  which  he  could  have  done 
to  perfect  his  appeal;  and  where  the 
reason  assigned  was  that  he  was 
absent,  and  such  absence  was  not  oc- 
casioned by  his  adversary,  by  the 
court,  or  by  the  clerk,  it  was  held 
that  a  certiorari  would  not  lie.  Stuart 
V.  Hall,  2  Overt.  (Tenn.)  180. 

Absence  from  the  county  and  ig- 
norance of  the  judgment  rendered 
are  not  such  circumstances,  under 
the  Illinois  statute,  as  to  except  the 
case  from  the  ordinary  mode  of  ap- 
peal. Cushman  v.  Rice,  2  111.  566.  See 
also  Stocking  v.  Knight,  19  III.  App. 
502. 

Hew  Janey.— In  Perrinev.  Little,  13 
N.  J.  L.  248,  it  was  decided  that  where 
a  party  was  present  at  the  time  of 
trial  and  contested  the  suit,  but  left 
the  place  of  trial  before  the  jury  re- 
turned into  court,  so  as  not  to  be 
present  when  the  justice  rendered 
judgment  on  the  verdict,  there  waa 
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sickness,*  and  ignorance  of  the  time  and  place  of  trial,*  are  all 


not  sach  a  judgment  in  the  absence 
of  the  defendant  as  to  give  him  the 
right  to  the  writ  of  certiorari. 

But  see  the  case  of  Randolph  v. 
Underhill,  17  N.  J.  L.  454,  where  it 
is  held  that  if  a  party  is  present  at 
the  trial,  but  absent  when  judgment 
is  rendered,  he  may  have  an  appeal 
or  certiorari,  or  both,  at  his  election. 
In  this  case  there  is  a  review  of  the 
statutes  authorizing  appeal  and  cer- 
tiorari, and  the  case  of  Perrine  v. 
Little,  13  N.  J.  L.  248,  is  commented 
upon  in  the  light  of  subsequent  legis- 
lation. (Act  of  February,  1833,  Elm. 
Dig.  291,  pi.  83.) 

1.  McCormack  v.  Murfree,  2  Sneed 
(Tenn.)  46;  Napier  v.  Person,  7  Yerg. 
(Tenn.)  300. 

Thus  the  fact  that  the  petitioner 
had  a  meritorious  defense,  and  was 
prevented  by  sickness  from  appearing 
before  the  justice's  court  at  the  trial, 
is  a  sufficient  showing  for  a  certiorari, 
without  disclosing  the  nature  of  the 
defense.     Ahrens  v.  Giesecke,  9  Tex. 

432. 

And  so  where  a  petition  of  a  guard- 
ian for  a  writ  of  certiorari  states 
that  he  was  taken  sick  shortly  after 
the  service  of  the  process  upon  him 
and  continued  unable  to  transact  busi- 
ness, and  that  as  soon  as  he  was  able 
to  attend  to  business,  and  within 
twenty  days  after  judgment,  he  de- 
manded an  appeal,  which  was  re- 
fused, and  that  the  judgment  was 
not  upon  a  valid  claim  against  the 
estate,  it  was  held  that  such  a  peti- 
tion entitled  the  guardian  to  the  writ. 
Hoare  v,  Harris,  14  III.  35. 

2.  Small  V.  Bischelberger,  7  Colo. 
563;  McDonald  v.  Williams,  41  111. 
App.  382. 

Writ  Oranted. — An  allegation  in  a 
petition  for  certiorari  that  the  admin- 
istratrix was  not  present  in  the  Pro- 
bate Court,  either  in  person  or  by  her 
agent  or  attorney,  at  the  time  of  the 
proceedings  complained  of;  and  that 
neither  she  nor  her  agent  or  attorney 
had  any  notice  of  the  pendency  of 
said  proceedings,  is  sufficient  to  show 
that  her  case  is  an  exception  to  Rev. 
Stat.  N.  Mex.,  c.  24,  for  the  reason  that 
the  Probate  Court,  in  these  proceed- 
ings, had  neither  real  nor  constructive 
jurisdiction  of  her  person.  Territory 
V,  Valdez,  i  N.  Mex.  538. 

In  a  petition  for  certiorari  a  state- 


ment by  defendant  that  he  appeared 
at  the  time  and  place  cited,  and  that 
on  the  day  he  was  cited  the  officer 
returned  the  warrant  after  sundown, 
and  judgment  was  rendered  against 
him  without  his  knowledge,  and  that 
he  was  not  informed  of  said  return 
and  judgment  until  after  the  time  al- 
lowed by  law  for  appealing  had  ex- 
pired, is  a  sufficient  reason  for  not 
having  appealed.  Angelly  v.  Donoho, 
3  Humph.  (Tenn.)  145. 

Where  the  parties  in  attachment 
proceedings  before  a  justice  of  the 
peace  had  not  been  served  with  notice 
or  appeared  in  the  court  below,  and 
had  not  heard  of  the  proceedings  until 
the  short  time  allowed  by  statute  for 
taking  the  case  to  the  Circuit  Court 
had  elapsed,  it  was  held  that  a  writ 
of  certiorari  would  lie  to  the  Supreme 
Court.  Withington  v,  Southworth, 
26  Mich.  381;  Adams  v,  Abram,  38 
Mich.  302. 

Writ  Befased. — Where  a  party  pur- 
chased and  executed  a  note  for  the 
share  of  an  heir  of  the  real  estate  of 
a  supposed  intestate,  and  after  the 
execution  of  the  note,  but  before 
judgment  thereupon,  the  maker  of 
the  note  ascertained  that  the  deceased 
had  made  a  will  devising  the  estate 
and  defeating  the  title  of  the  payee — 
heldt  that  knowing  of  the  existence  of 
the  will  at  the  time  of  the  rendition 
of  the  judgment,  a  statement  in  a 
petition  for  a  certiorari  that  he  did 
not  know  of  the  probate  of  the  will  at 
that  time  is  an  insufficient  reason  for 
not  having  appealed.  Adair  r.  Davis, 
3  Humph.  (Tenn.)  137. 

Where  a  party  applied  for  a  cer- 
tiorari, and  stated  in  his  petition,  as 
a  reason  why  he  did  not  appeal,  that 
he  had  no  notice  of  the  time  and  place 
of  trial,  nor  did  he  know  of  the  cross 
claim  intended  to  be  set  up — held,  that 
this  statement  was  insufficient  to  au- 
thorize the  certiorari.  Porter  v, 
Wheaton,  5  Yerg.  (Tenn.)  108. 

It  is  not  a  sufficient  reason  for  not 
appealing  from  the  judgment  of  a 
justice  of  the  peace  that  the  petitioner 
did  not  know  or  suspect,  until  the 
time  within  which  he  might  have  ap- 
pealed had  elapsed,  that  the  paper 
upon  which  he  was  sued  was  a  for- 
gery. McMurry  v.  Milan,  2  Swan 
(Tenn.)  176. 

Where  the  plaintiff  ai/eged  that  he 
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to  be  determined  by  the  peculiar  circumstances  of  the  particular 
case,  and  no  settled  rule  can  be  laid  down  other  than  the  fact 
that  the  court  will  not  ordinarily  deny  the  writ  where  a  party 
would  thus  be  deprived  of  substantial  justice  and  remain  with- 
out remedy.* 

c.  Remedy  by  Writ  of  Error. — It  has  likewise  been  held 

that  certiorari  will  not  be  granted  where  a  party  may  have  a  rem- 
edy by  writ  of  error.* 


had  a  good  defense  to  the  action, 
but  understood  the  case  to  be  set  for 
the  26th,  when  it  was  tried  on  the 
19th,  and  that  he  did  not  discover  his 
mistake  until  too  late  to  appeal,  such 
allegations  are  not  sufficient  to  sup- 
port the  petition.  Cox  v.  Kent,  9 
Baxt.  (Tenn.)  492. 

Where  the  parties  were  served 
with  notice,  etc.,  and  could  have  had 
their  remedy  by  appeal  or  certiorari 
to  the  Circuit  Court,  the  Supreme 
Court  will  not  allow  the  writ.  White 
V,  Boyce,  88  Mich.  349. 

1.  Where  the  petition  stated  that  the 
petitioner  was  taken  sick  shortly  after 
the  service  of  process  upon  him,  and 
continued  unable  to  transact  business 
until  after  the  cause  was  tried;  that  as 
soon  as  he  was  able  to  transact  busi- 
ness, and  within  twenty  days  from 
the  trial,  he  ascertained  for  the  first 
time  that  judgment  was  rendered, 
and  thereupon  demanded  an  appeal 
to  the  Circuit  Court,  but  he  was  de- 
nied an  appeal  on  the  ground  that  he 
should  have  taken  it  on  the  day  of 
trial* — it  was  held  that  he  was  entitled 
to  a  writ  of  certiorari.  Hoare  v, 
Harris,  14  111.  36. 

Where  the  reasons  set  out  in  the 
petition  were  that  the  petitioner, 
being  old,  blind,  and  ignorant,  had 
engaged  the  services  of  a  justice  of 
the  peace,  and  that  when  he  attended 
at  the  proper  time  to  take  the  appeal 
he  was  advised  not  to  take  it,  as  the 
case  would  go  the  same  way  in  the 
Circuit  Court,  and  it  afterwards  ap- 
peared that  the  same  justice  had  sat 
upon  the  case  and  rendered  judgment 
against  him,  the  petition  was  held 
sufficient  to  authorize  a  writ  of  cer- 
tiorari. Allen  r.  Primm,  2  Swan 
(Ten*!.)  338. 

8.  Nobleboro  ».  Lincoln  County,  68 
Me.  548;  Petty  v,  Jones,  i  Ired.  (N. 
Car.)  408;  Trigg  r.  Boyce,  4  Hayw. 
(Tenn.)  100;  Swaflford  v.  Howard,  8 
Baxt.  (Tenn.)  326;  Jacksonville,  etc., 
R.  Cok  V.  Boy,  34  Fla.  389;  Scates  v. 


Chicago,  etc.,  R.  Co.,  104  III.  93; 
Champion  v.  Minnehaha  County,  5 
Dakota  416;  Duggen  v.  McGruder, 
Walk.  (Miss.)  112,  12  Am.  Dec.  527; 
Poe  v»  Marion  Mach.  Works,  24  W. 
Va.  521;  Beasley  v.  Beckley,  28  W. 
Va.  89;  Wardsworth  v.  Sibley.  38 
Wis.  485;    Fowler  v.  Lindsey,  3  Dall. 

(U.S.)  411. 

Although  the  writ  of  certiorari,  un- 
der N.  Dak.  Code  Civ.  Pro.,  §685, 
cannot  issue  where  there  is  a  writ  of 
error  or  appeal,  or,  in  the  judgment 
of  the  court,  any  other  plain,  speedy, 
and  adequate  remedy;  and  b^  c.  21, 
§  46,  Pol.  C,  an  appeal  is  given  to 
any  person  aggrieved  from  any  deci- 
sion of  the  board  of  county  commis- 
sioners; still,  where  the  matter  before 
the  board  was  such  that  jurisdiction 
could  not  have  been  conferred  upon 
the  District  Court  to  have  heard  it 
originally,  and  it  could  not  take  it  by- 
appeal,  it  was  held  that  certiorari  was 
the  only  remedy.  Champion  v.  Min- 
nehaha County,  5  Dakota  416. 

In  the  case  of  Cooke  et  aL^  Petition- 
ers, 15  Pick.  (Mass.)  234,  the  court 
said:  "The  question  is  what  is  the  legal 
and  proper  remedy  or  process  for  the 
purpose  of  correcting  any  errors  in 
the  proceedings,  after  final  judgment 
rendered  or  the  final  decision  of  the 
cause;  and  it  seems  to  be  well  settled 
by  the  English  authorities  that  after 
final  judgment  in  a  court  of  record, 
proceeding  according  to  the  course 
of  the  common  law,  the  only  remedy 
is  by  writ  of  error.  But  where  the 
court  below  is  not  a  court  of  record, 
or  does  not  proceed  according  to  the 
course  of  the  common  law,  no  writ 
of  error  will  lie,  and  the  proper  rem- 
edy is  by  certiorari."  Wardsworth 
V.  Sibley,  38  Wis.  485. 

Defect  of  J«ritdio1ion. — A  certiorari 
is  never  issued  from  a  superior  to  an 
inferior  court  to  remove  a  cause 
merely  from  defect  of  jurisdiction. 
Such  defect  may  be  objected  to  in  the 
court  below,  or  considered  in  the  Su- 
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d.  Remedy  by  Action. — According  to  the  peculiar  circum- 
stances of  the  case  the  court  may  also,  in  its  discretion,  refuse  the 
writ  and  leave  a  party  to  his  remedy  by  action.* 

e.  New  Trial, — Nor  will  the  writ  be  granted  where  a  new 
trial  would  afford  adequate  relief.* 

/.  Mandamus. — Certiorari  will  likewise  be  refused  where  the 
application  should  have  been  for  a  mandamus.' 

11.  Where  no  Other  Bemedy  is  Provided. — It  is  a  general  rule 
of  the  common  law  that  when  a  new  jurisdiction  is  created  by 
statute,  and  the  court  or  officer  exercising  it  proceeds  in  a  sum- 
mary way  or  in  a  course  not  according  to  the  common  law,  and  a 
remedy  for  the  revision  of  its  exercise  is  not  given  by  the  statute 
creating  it,  a  certiorari  wrll  lie.* 


preme  Court  upon  writ  of  error. 
Fowler  z^.  Lindsey,  3  Dall.  (U.  S.)  411. 

1.  People  V,  Queens  County,  i  Hill 
(N.  Y.)  195;  Matter  of  Eightieth 
street,  16  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  169;  Ex  p.  Albany,  23  Wend.  {N. 
Y.)  277;  People  V.  Myers  (Supreme 
Ct.),  19  N.  Y.  Supp.  723;  People  v. 
Gilon  (Supreme  Ct.),  13  N.  Y.  Supp. 
455.  59  Hun  (N.  Y.)  623. 

Certiorari  does  not  lie  where  other 
remedy  is  given,  and  the  course  of 
decision  has  been  to  deny  relief  upon 
certiorari  to  review  assessments  for 
local  improvements,  leaving  a  party 
to  his  more  appropriate  remedy  by 
action  for  the  injury.  Matter  of 
Eightieth  Street,  16  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  169. 

Where  a  party  wishes  to  examine 
into  collateral  facts  (not  appearing  in 
the  record  of  the  proceedings)  for  the 
purpose  of  showing  a  want  of  juris- 
diction, he  cannot  be  relieved  by  cer- 
tiorari, but  must  resort  to  his  action. 
Ex  p.  Albany,  23  Wend.  (N.  Y.)  277. 

Proceedings  in  the  taking  of  land 
for  school  purposes  cannot  be  re- 
viewed on  certiorari,  as  there  is  a 
remedy  by  action.  Hooper  C'.  Bridge- 
water,  102  Mass.  512. 

Certiorari  will  not  lie  to  remove  the 
record  of  the  proceedings  of  a  town, 
in  the  location  and  establishment  of  a 
town  or  private  way,  since  the  remedy 
in  such  a  case  is  by  action.  Nor  are 
such  proceedings  necessarily  judicial 
in  their  nature.  Robbins  v*  Lexing- 
ton, 8  Cush.  (Mass.)  292;  Harlow  v. 
Pike.  3  Me.  438. 

8.  Where  the  alleged  errors  of  the 
justice  go  to  the  foundation  of  the  ac- 
tion It  is  proper  to  review  them  upon 
certiorari;  but  where  they  occur  in  the 


course  of  the  trial,  and  are  of  such  a 
nature  that  they  may  be  obviated  on 
a  new  trial,  a  new  trial  is  obviously 
the  proper  remedy.  Erie  Preserving 
Co.  r.  Witherspoon,  49  Mich.  377. 

Kew  Trial  Granted,  bat  Declined. — 
Where  it  appears  from  the  transcript 
brought  before  the  court  in  obedience 
to  the  certiorari  that  the  petitioner 
asked  and  was  granted  a  new  trial 
before  a  justice  of  the  peace,  and  that 
he  voluntarily  declined  it  after  it  was 
granted,  it  was  held  that  although  he 
was  not  bound  to  apply  for  a  new 
trial  in  order  to  entitle  him  to  a  cer- 
tiorari (Ward  V.  McRimmond,  12  Tex. 
314),  yet,  having  done  so  and  having 
obtained  the  grant  of  it,  he  was  not 
entitled  to  a  certiorari,  nor  could  he 
entitle  himself  to  have  the  case  re- 
moved to  the  District  Court  by  de- 
clining to  proceed  to  trial  before  the 
justice.  McDonald  v.  Cross,  16  Tex. 
562. 

8.  Certiorari  lies  at  the  instance  of  a 
party  injured  to  remove  into  the  Cir- 
cuit Court  for  revision  the  proceed- 
ings of  the  county  commissioners  in 
establishing  a  private  road;  but  not 
from  their  refusal  to  grant  the  appli- 
cation on  the  ground  that  the  law  is 
unconstitutional.  Mandamus  is  the 
proper  remedy  in  such  case.  Steele 
V,  County  Com'rs,  83  Ala.  304. 

Judge  Appointing  Himielf  Beferee. — 
Mandamus  and  not  certiorari  is  the 
proper  remedy  to  revise  the  action 
of  a  circuit  judge  appointing  himself 
referee  in  a  cause  pending  before 
him.     Woodin   r.    Phoenix,   41   Mich. 

655- 

4.  Alabama. — John  v.  State,  i  Ala. 
95;  Appling  V.  Bailey,  44  Ala.  333: 
Benton  V.  Taylor,  46  Ala.  389;  Alabama 
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12.   Judicial  and  Honjndicial  Acts — a.  Judicial  Acts. — The 
writ  of  certiorari  is  the  appropriate  process  to  review  the  proceed- 


G.  S.  R.  Co.  V,  Christian,  82  Ala.  307: 
Camden  v,  Bloch,  65  Ala.  236;  Mont- 
gomery V.  Belser,  53  Ala.  379;  Marion 
V,  Chandler,  6  Ala.  899;  Ex  p,  Buck- 
ley, 53  Ala.  49;  Bryant  v,  Stearns,  16 
Ala.  302. 

Probate  Court — Executor* s  Accounts, 
— As  no  appeal  is  provided  by  law 
from  the  action  of  the  Probate  Court, 
overruling  a  motion  to  make  the  as- 
signee in  bankruptcy  of  a  removed 
executor  a  party  to  the  final  settle- 
ment of  his  accounts,  and  to  render 
a  decree  in  favor  of  the  assignee  for 
the  amount  due  the  bankrupt  by  the 
estate,  a  writ  of  certiorari  and  not 
mandamus  is  the  remedy  to  revise 
such  action.  Appling  v.  Bailey,  44 
Ala.  334. 

Arkansai. — Derton  v.  Boyd,  21  Ark. 
264;  Ex  p.  Couch,  14  Ark.' 337;  Wyatt 
V.  Burr,  25  Ark.  476. 

The  Circuit  Courts  have  a  superin- 
tending control  over  county  courts, 
and  appellate  jurisdiction  from  their 
orders  and  judgments;  but  where  no 
mode  is  provided  by  statute  for  the 
exercise  of  that  jurisdiction,  the 
proper  remedy  is  by  certiorari  and 
not  by  appeal.     Ex  p.  Couch,  14  Ark. 

337- 

And  so  the  Circuit  Court  has  juris- 
diction, by  writ  of  certiorari,  over  the 
judgment  of  the  Probate  Court  al- 
lowing and  classifying  a  claim  against 
the  estate  of  a  deceased  person,  where 
the  judgment  is  irregular  and  the 
party  interested  had  no  opportunity 
for  appeal.  Derton  v,  Boyd,  21  Ark. 
265. 

California. — Baker  v,  Superior  Cf., 
71  Cal.  583;  Ex  p.  Field,  i  Cal.  187; 
People  V.  Turner,  i  Cal.  156;  Whit- 
ney V,  Board  of    Delegates,    14  Cal. 

479- 

An   order   of  court   extending   the 

time  to  plead  more  than  thirty  days  is 
an  excess  of  jurisdiction  (Cal.  Code 
Civ.  Pro.,  §  1054),  and  as  a  party  has 
no  plain,  speedy,  and  adequate  rem- 
edy, a  certiorari  will  lie.  Baker  v, 
Superior  Ct.,  71  Cal.  583. 

Contempt. — The  Supreme  Court  of 
California  may  issue  a  writ  of  cer- 
tiorari to  a  District  Court  to  review 
summary  proceedings  for  contempt 
in  a  case  where  no  appeal  would  lie. 
Ex  /.  Field,  i  Cal.  187;  People  v. 
Turner,  i  Cal.  152. 


Georgia. — Rogers  v.  Bennett,  78  Ga. 

707. 

Where  a  motion  was  granted  to  dis- 
tniss  a  suit  before  a  justice  for  error 
in  making  out  the  bail  process  and 
serving  the  same,  it  was  held  that 
after  such  dismissal,  there  being  no 
suit  in  court  to  which  an  appeal  could 
be  taken,  a  writ  of  certiorari  w^uld 
lie.     Rogers  v,  Bennett,  78  Ga.  707. 

Illinois. — Mason,  etc..  Special  Drain- 
age Dist.  V,  Griffin,  134  111.  339;  Hys- 
lop  V,  Finch,  99  111.  171;  Ennis  v. 
Bonis,  no  111.  82;  Doolittle  v.  Galena, 
etc.,  R.  Co.,  14  111.  383;  Peterson  v. 
Lawrence,  20  111.  App.  635. 

Iowa. — Hawkeye  Ins.  Co.  v.  Duffie. 
67  Iowa  175;  Runner  v.  Keokuk,  11 
Iowa  543;  Coburn  v.  Mahaska  County, 
4  Iowa  242;  Edgar  v,  Greer,  14  Iowa 
211. 

Loninana. — State  v.  Judges,  32  La. 
Ann.  1256;  State  r.  Recorder,  30  La. 
Ann.  450;  State  v,  Carreau,  45  La. 
Ann.  1446. 

The  Supreme  Court  of  Louisiana 
has  power,  under  art.  90  of  the  con- 
stitution, in  its  sound  discretion  to 
issue  a  writ  of  certiorari  to  revise 
the  proceedings  of  the  District  Court 
in  a  case  where  no  appeal  lies,  and 
where  serious  injury  might  accrue 
for  want  of  any  other  legal  remedy. 
State  V,  Judges,  32  La.  Ann.  1256. 

Kaine. — Banks  et  aL^  Appellants,  29 
Me.  288;  Dow  V.  True,  19  Me.  46. 

Karyland. — Williamson  v,  Carnan, 
I  Gill  &  J.  (Md.)  196;  Bradford  v. 
Richardson,  3  Har.  &  M.  (Md.)  348. 

KamaehoBetts. — Mendon  r.  Worces- 
ter County,  2  Allen  (Mass.)  463. 

Kichigan. — Adams  v.  Abram,  38 
Mich.  302;  Withington  V.  Southworth, 
26  Mich.  381;  White  v.  Boyce,  88 
Mich.  349;  Goss  V.  Stone,  63  Mich. 
319;  Perkins  v,  Lapeer  County,  1 
Mich.  504,  note. 

Kinneeota.— Faribault  v.  Hulett,  10 
Minn.  30;  State  v.  Probate  Ct.,  51 
Minn.  241;  Massachusetts  Mut.  L. 
Ins.  Co.  V.  Elliot,  24  Minn.  134;  State 
V.  Leftwich,  41  Minn.  42. 

MiMOori.  —  The  writ  of  certiorari 
issues  for  the  purpose  of  review  only 
where  there  is  no  other  mode  of 
directly  reviewing  the  proceedings  of 
the  inferior  tribunal.  Moore  v.  Bailey, 
8  Mo.  App.  159;  Snoddy  v,  Pettis 
County,  45  Mo.  361. 
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ings  of  bodies  and  officers  acting  in  a  judicial  or  ^2^^^'-judicia( 

character.^      Thus  the  acts  of  a  municipal  board  in  removing 

Hew  Jeney. — Tenbrook  v.  M'Golm,  ess  is  not  personally  served,  applies 

ID  N.  J.   L.  333;   Eldridge  v.  Lippin-  only  to  service  by  publication.     King 

cott,    I    N.    J.    L.   455;    Hinchman  v,  v. Wilmington,  etc.,  R.  Co.,  112  N.  Car. 

Cook,   20  N.  J.  L.  271;  Overseers  ».  318,  </ij/*/»^«/jAi«^  White  hurst  v.  Me  r- 

Overseers,  i  N.  J.  L.  88;   Burrough  chants',  etc.,  Transp.  Co.,  109  N.  Car. 

V.  Mickeies,  3  N.  J.  L.  472;   State  v.  344. 

Mayhew,   9   N.  J.  L.  75;  Holmes  v.  North  Dakota.  —  State   v.    Rose  (N. 

Morris,  16  N.  J.  L.  526.  Dak.,  1894),  58  N.  W.  Rep.  519;  Comp. 

Hew  York. — People  v,  Betts,  55  N.  Laws  N.  Dak.,  §  5507. 

Y.  600;    People  V,  Stedman,  57  Hun  Pexmsylvania. — Hall's  Appeal,  56  Pa. 

(N.  Y.)  280;  People  v.  Walsh,  67  How.  St.  238;  Com.  v.  Bird,  144  Pa.  St.  194; 

Pr.  (N.  Y.  Supreme  Ct.)  484;  People  Burginhofen  v.  Martin,  3  Yeates  (Pa.) 

V.  Judges,  24  Wend.  (N.  Y.)  249.  479. 

By  N.  Y.  Code  Civ.  Pro.,  §515,  writs  Tennesaee.— State  v.  Taxing  Dist., 
of  certiorari  in  criminal  actions  as  16  Lea  (Tenn.)  246. 
ihey  have  heretofore  existed  are  abol-  Yirginia. — Mackaboy  v.  Com.,  2  Va. 
ished,  and  a  review  is  had  by  appeal;  Cas.  268;  Wingfield  v,  Crenshaw,  3 
but  this  action  refers  only  to  criminal  Hen.  &  M.  (Va.)  245. 
actions  as  defined  in  that  code.  A  West  Yirginia. — Meeks  v,  Windon, 
proceeding  against  a  disorderly  per-  10  W.  Va.  180;  Morgan  v.  Ohio  River 
son  for  abandoning  his  wife,  under  R.  Co.,  39  W.  Va.  17;  Low  v,  Lincoln 
section  899,  is  not  strictly  a  criminal  County  Ct.,  27  W.  Va.  785. 
action,  but  is  a  special  proceeding  of  Thus,  where  no  remedy  was  pro- 
a  criminal  nature,  under  part  6  of  vided  by  statute  for  reviewing  the 
Criminal  Code,  title  7.  No  right  of  proceedings  of  the  County  Court  or 
appeal  seems  to  be  provided  under  other  inferior  tribunal  sitting  in  an 
this  part  of  the  Criminal  Code,  except  election  case,  a  certiorari  was  held  to 
undertitle  5,  *' Of  Proceeding  Respect-  be  the  appropriate  remedy.  Ridg- 
ing Bastards;"  and  hence  section  way  v.  Hinton,  25  W.  Va.  558;  Dry- 
515,  abolishing  writs  of  certiorari,  denv.  Swinburn,  15  W.  Va.  234;  Swin- 
does  not  apply  to  part  6,  but  the  law  burn  v.  Smith,  15  W.  Va.  483;  Dryden 
remains  as  it  existed  before  the  Crim-  v.  Swinburne,  20  W.  Va.  89. 
inal  Code.  It  is  clear,  therefore,  that  1.  Reg.  z/.  Aberdare  Canal  Co.,  14 
no  right  of  appeal  was  given  by  the  Q.  B.  854,  68  E.  C.  L.  854,  14  Jur.  735, 
code  to  either  party  in  such  proceed-  19  L.  J.  Q.  B.  251;  Robinson  v,  Sacra- 
ing,  and  therefore  certiorari  will  lie.  mento,  16  Cal.  208;  Hastings  v,  San 
People  V.  Walsh,  67  How.  Pr.  (N.  Y.  Trancisco,  18  Cal.  49. 
Supreme  Ct.)  484.  See  also  People  v,  Jndieial  Acta  in  Yacation. — A  certio- 
Carney,  29  Hun  (N.  Y.)  47.  rari  lies   from  the  Supreme  Court  of 

Where  officers  make  an  order  which  Wisconsin  to  one  of  the  justices  there- 
is  r^^r/xm  n^/fyt/^tV/*  and  void,  no  appeal  of   to  review  judicial   acts    done   by 
lacing   given  therefrom,  a  certiorari  him  in  vacation.     In  re  Booth,  3  Wis. 
lies  to   review  the  same.     People  v.  i. 
Judges,  24  Wend.  (N.  Y.)  249.  Jndidal  Aots  of  OoTornor. — In  Matter 

Horth  Carolina. — Brooks  v.  Morgan,  of  Nichols,  6  Abb.  N.  Cas.  (N.  Y.  Su- 

5  Ired.  (N.  Car.)  481;  State  v.  Wash-  preme  Ct.)  474,  19  Hun  (N.  Y.)  44,  21 

ington,  2  Murph.  (N.  Car.)  100;  Hills-  Hun  (N.  Y.)  517,  it  was  stated  that  the 

boro  V.  Smith,  no  N.  Car.  418;  Rear-  judicial  proceedings  of  the  governor 

don  V.  Guy,  2   Hayw.  (N.  Car.)  245;  of   the  state  of   New   York  might  be 

Stater.  Locke,  86  N.  Car.  647;  State  reviewed  by  certiorari,  though  the  writ 

V,  Jefferson,  66  N.  Car.  310.  should  not  issue  against  him  if  there 

Where     judgment      was     entered  is  any  other  remedy.     This,  however, 

against   a  party   in  a  justice's  court  appears  to-be  obiter. 

without  summons  being  served  upon  Konioipal  Corporations. — In  New  Jer^ 

him,  such  judgment  may  be  reviewed  sey  the  acts  of  a  municipal  corporation 

by  writ  of  recordari  in  the  Superior  may  be  reviewed  by  certiorari  at  the 

Court,  and  Code  N.  Car. ,  §  876,  provid-  instance  of  a  party  aggrieved,  whether 

ing  for  an  appeal  within  fifteen  days  such  acts  are  judicial  or  legislative. 

after  notice  of  judgment  where  proc-  Treasurer  v,  Mulford,  26  N.  J.  L.  49, 
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employees,  under  a  statute  which  requires  the  board  to  prefer 
charges,  give  the  accused  a  hearing,  and  decide  the  question  on 
evidence,  are  judicial,  so  as  to  authorize  their  review  by  cer- 
tiorari.* A  proceeding  by  a  town  council  against  a  person  for 
maintaining  a  nuisance  is  likewise  judicial  in  its  character,  and 
the  decision  is  subject  to  review  by  certiorari.*      And  it  may  be 


See  also  State  v.  Jersey  City,  34  N.  J. 
L.  390. 

This  is  not  the  doctrine  of  most 
of  the  states,  however,  as  will  be 
seen  from  the  following  cases: 

Matter  of  Mount  Morris  Square,  2 
Hill  (N.  Y.)  21;  People  v.  New  York, 
5  Barb.  (N.  Y.)43;  People  v,  Brooklyn, 
9  Barb.  (N.  Y.)  535;  Parks  v.  Boston, 
8  Pick.  (Mass.)  218;  Fay  ^/ o/..  Peti- 
tioners, 15  Pick.  (Mass.)  243;  In  re 
Wilson,  32  Minn.  145.  See  V.  12.  </., 
infra. 

Afseiime&ti. — The  act  or  decision  of 
assessors  in  assessing  taxes,  although 
some  of  their  proceedings  are  discre- 
tionary (for  which  see  V.  12.  r., 
infra) t  is,  in  general,  to  be  regarded 
as  judicial.  State  v,  St.  Louis  County 
Ct.,  47  Mo.  594;  People  v.  Wall  Street 
Bank,  39  Hun  (N.  Y.)  525.  referring  io 
Vose  v.  Willard.  47  Barb.  (N.  Y.)  320; 
Genesee  Valley  Nat.  Bank  v.  Living- 
ston County,  53  Barb.  (N.  Y.)  223; 
Barhyte  v.  Shepherd,  35  N.  Y.  238; 
Swift  V,  Poughkeepsie,  37  N.  Y.  513; 
Commonwealth  Bank  v.  New  York,  43 
N.  Y.  184;  Buffalo,  etc..  R.  Co.  v.  Erie 
County.  48  N.  Y.  99. 

In  People  v.  Tax  Com*rs,  23  N.  Y. 
192;  People  r.  Tax  Com*rs,  23  N.  Y. 
224;  and  People  v.  Tax  Com'rs,  26 
N.  Y.  163,  the  propriety  of  the  allow- 
ance of  a  writ  of  certiorari  to  correct 
errors  of  assessment  was  not  ques- 
tioned. 

In  People  v.  Livingston  County,  43 
Barb.  (N.  Y.)  232,  it  was  said  that  in 
the  foregoing  cases  the  act  or  decision 
of  the  assessors  was  regarded  as  ju- 
dicial, and  upon  this  ground  the  writ 
was  allowed  to  go. 

The  proceedings  of  a  municipal  cor- 
poration in  making  assessments  under 
its  charter  for  public  improvements 
are  judicial,  and  reviewable  on  cer- 
tiorari.    State  V,  Newark,  25  N.  J.  L. 

399- 
So  an  assessment  taxing  the  capital 

of  merchants  used  in  the  purchase  of 

goods  sold  to  nonresidents  and  sent 

beyond  the  state,  which  in  Tennessee 

is  exempt  from  taxation,  is  a  judicial 


act,  and  may  be  reviewed  by  the  writ. 
Friedman  v.  Mathes,  8  Heisk.  (Tenn.) 
488. 

For  review  of  proceedings  in  tax 
and  assessment  cases  generally  see 
V.  18,  infra. 

1.  Gilbert  v.  Board  of  Police  (Utah, 
1895),  40  Pac.  Rep.  264. 

3.  Davis  V.  Davis  (W.  Va.,  1895), 
21  S.  E.  Rep.  906. 

Yarioni  Judicial  Acts. — The  following 
acts  were  held  to  be  judicial,  and 
reviewable  by  certiorari: 

An  order  staying  an  execution. 
Davis  V.  Tyree,  9  Humph.  (Tenn.) 473. 

The  action  of  a  board  of  appeal 
from  the  tax  assessments  in  Missouri, 
State  V.  Dowling,  50  Mo.  134. 

The  act  of  a  municipal  corporation 
in  confirming  an  assessment  for  grad- 
ing an  avenue.  People  v.  Brooklyn. 
9  Barb.  (N.  Y.)  535. 

A  direction  by  the  board  of  direc- 
tors of  a  district  township  to  their 
secretary,  contrary  to  statute,  not  to 
certify  for  collection  a  tax  voted  by 
the  district  electors.  Smith  v.  Powell, 
55  Iowa  215. 

The  proceedings  of  commissioners 
appointed  to  set  apart  a  homestead. 
Wilson  V.  Lowe,  7  Coldw.  (Tenn.)  153. 

The  action  of  a  board  of  super- 
visors in  California  in  auditing  claims 
against  the  county.  Robinson  v. 
Sacramento,  16  Cal.  208;  El  Dorado 
County  V.  Elstner,  18  Cal.  144;  Peo- 
ple V.  El  Dorado  County,  8  Cal.  58, 
overruling   People   v.   Hester,  6  Cal. 

679. 

The  action  of  the  same  board  in 
determining  upon  the  sufficiency  of  a 
bond  of  a  county  officer.  People  r. 
Marin  County,  10  Cal.  344;  Miller  v, 
Sacramento  County,  25  Cal.  94. 

The  action  of  a  city  council  to 
which  has  been  delegated  power  to 
appropriate  land  for  public  use,  de- 
claring that  certain  land  is  hereby 
*'  condemned,  appropriated,  acquired, 
set  apart,  and  taken  for  public  use.*' 
Wulzen  V.  San  Francisco,  loi  Cal.  15; 
Brickell  v.  San  Francisco  (Cal.,  1894), 
35  Pac.  Rep.  357. 
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stated  as  an  almost  invariable  rule,  that  this  writ  will  lie  for  none 

other  than  acts  partaking  of  a  judicial  nature.^      But  the  deci- 
sions ae  to  what  arc  or  are  not  judicial  acts  are  s6  varying  and 

The  proceedings  of  commissioners  view   only  such   proceedings   as   are 

of  the  land  office  on  an  application  judicial  in  their  nature.     Spring  Val- 

for  a  grant    of    certain    land    lying  ley  Water  Works  v,  Bryant,  52  Cal. 

under  water.     People  v.  Jones,   112  132. 

N.  Y.  597.  In  New  JeitMj  certiorari  is  not  con- 
Proceedings  of  a  board  of  aldermen  fined  to  the  review  of  proceedings  ju- 
in  determining  upon  the  eligibility  of  dicial  in  their  nature.  Treasurer  v. 
one  of  their  number,  and  passing  Mulford,  26  N.  J.  L.  49,  referring  to 
resolutions  disqualifying  him  from  the  following  cases  in  which  the  writ 
holding  office.  Board  of  Aldermen  was  granted,  though  no  judicial  ac- 
V.  Darrow,  13  Colo.  460.  tion  was  involved: 

The  action  of  a  County  Court,  as-  Thus  it  was  used  to  test  the  legal- 

certaining  a  balance  to  be  due  from  ity  of  an  election.     State  v.  Justices, 

the  county   collector   to.  the  county,  i  N.  J.  L.  283;  State  v.  Anderson,  i  N. 

ordering   its    payment,    and    on   the  J.  L.  366. 

failure  to  respond  to  the  order,  ren-  To  test  the  validity  of  a  bylaw  of  a 

dering   judgment  or  default  against  municipal  corporation.     State  v.  New 

him  at   the  next  term,  and  ordering  Brunswick,  i  N.  J.  L.  450. 

execution   to   issue.      Owens   v.  An-  To  test  the  validity  of  the  classing 

drew  County  Ct.,  49  Mo.  372.  and  assessing  of  the  militia  under  the 

The  state  officers  whose  duty  it  is.  New  Jersey  Militia  Act  of  1794.     State 

under  the  New    York  statute,  to  ap-  v.  Chambers,  i  N.  J.  L.  458. 

portion  among  the  different  railroad  To  review  the  return  list  of  delin- 

companies  the  expenses  of  the  rail-  quents,  and  the  executions  issued  for 

road  commissioners,  act  in  a  quasi*  collection  of  fines  imposed  for  neglect 

judicial    character,   and   their  action  of  militia  duty.     State  v.  Kirby,  6  N. 

is   reviewable   on    certiorari,   at    the  J.  L.  143;  State  v,  Atkinson,  9  N.J. 

instance   of  a  railroad  company  ag-  L.  271. 

grieved  thereby.     (Bokes,  J.,  dissent*  To  review  the  laying  out  of  a  road 

f/rf.)     People  v.  Chapin,  42  Hun  (N.  under  an  act  incorporating  a  turnpike 

Y.)  239.  company.     State    v,    Newark,     etc.. 

So  certiorari  lies  to  review  the  ac-  Turnpike  Co.,  2  N.  J.  L.  318. 
tion  of  the  District  Court  in  refusing  To  review  the  appointment  and 
to  appoint  persons,  under  Gen.  Laws  proceedings  of  commissioners  ap- 
Minn.  1893,  c.  4,  §  188,  to  inspect  pointed  to  value  lands  taken  by  cor- 
ballots  on  an  election  contest,  since  porations  for  their  use,  and  to  appraise 
if  this  power  was  exercised  it  would  damages  by  special  statutory  author- 
be  of  at  least  a  ^waxi-judicial  nature,  ity.  State  v,  Morris  Canal,  etc.,  Co., 
In  re  Election  Contest  (Minn.,  1894),  12  N.  J.  L.  365;  Bennet  v,  Camden, 
61  N.  W.  Rep.  553.  etc.,   R.,  etc.,  Co.,    14  N.  J.  L.  151; 

1.  Rex  V.  Lloyd,  Cald.  309;  Reg.  v,  Vanwickle  v,  Camden,  etc.,  R.,  etc., 

Churchwardens,   etc.,    14  Q.    B.  298,  Co.,  14  N.  J.  L.  162;  Smith  v,  Trenton 

68  E.  C.  L.  298;  Reg.  v.  Overseers,  Delaware  Falls  Co.,  17  N.  J.  L.  5. 

18  Q.   B.  687,  83  E.  C.  L.  687;  Locke  South   Dakota.  —According    to    the 

V.  Lexington,  122  Mass.  290;    Fay  ef  statute  in  South  Dakota,  the  office  of 

«/.,  Petitioners,  15  Pick.  (Mass.)  243;  the  writ  of  certiorari  **  is  not  confined 

Esmeralda  County  v.  District  Ct.,  18  to   a  review  of  judicial   or  quasi-^M" 

Nev.  438;  People  z^.  Bush,  40  Cal.  344;  dicial   proceedings,    but    extends    to 

Bixler  v.  Sacramento  County,  59  Cal.  every  case  where,  in  the  language  of 

698;  Raleigh    v,    Kane,   2  Jones  (N.  such  statute,  inferior  courts,  officers. 

Car.)  288;   State   v.   Kemen,  61  Wis.  boards,  or  tribunals  have   exceeded 

494;   People  V.  New  York,  2  Hill  (N.  their  jurisdiction,    and    there   is   no 

Y.)  9.      See  V.  12.   b,   and  V.  12.  r.,  writ    of    error,   appeal,   nor,   in    the 

infra,  judgment   of    the    court,   any    other 

Goyenunental  Boards. — The  office  of  plain,  speedy,  and  adequate  remedy." 

certiorari  as  to  governmental  boards  State  v,  Hughes   County,   i  S.  Dak. 

exercising  mixed  authority  is  to  re-  292.      ^ 
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frequently  so  directly  conflicting  that  it  is  difficult  to  deduce  from 
them  any  general  rules  or  principles.* 

Granting  lioonses. — ^For  example,  the  question  whether  the  grant- 
ing of  licenses  is  a  judicial  act  has  been  variously  decided.* 

Appointment  of  Offioers. — So,  too,  there  is  some  conflict  in  this  con- 
nection as  to  the  appointment  of  public  officers.* 


1.  Judicial  and  Ministerial  Acts. —The 
performance  of  a  ministerial  act  by  a 
judicial  officer  does  not  constitute  the 
act  itself  a  judicial  proceeding.  Peo- 
ple V,  Bush,  40  Cal.  344;  Esmeralda 
County  V.  District  Ct.,  18  Nev.  438. 

And  the  fact  that  a  tribunal  or 
officer  exercises  judgment  or  discre- 
tion in  the  performance  of  a  duty 
does  not  make  the  action  or  power 
judicial  in  character.  People  v,  Wal- 
ter, 68  N.  Y.  403. 

"  It  must  be  borne  in  mind  that  the 
fact  of  an  officer  being  clothed  with 
discretion,  in  the  discharge  of  a  duty, 
as  to  the  manner  of  its  performance, 
or  as  to  the  control  of  circumstances 
and  attendant  acts  necessarily  arising 
in  the  discharge  of  such  duty,  will 
not  give  to  it  a  judicial  character.  It 
is  impossible  to  conceive  of  any  min- 
isterial duty  to  be  performed  by  an 
officer  that  may  not  be,  that  is  not, 
accompanied  by  circumstances  which 
require  the  exercise  of  judgment  and 
discretion."  Per  Beck,  J.,  in  Mc- 
Cord  V.  High,  24  Iowa  336,  which 
was  a  proceeding  by  appeal  and  not 
by  certiorari,  but  well  illustrates  the 
distinction  between  judicial  and  min- 
isterial acts. 

In  the  dissenting  opinion  of  McKee, 
J.,  in  People  v.  Board  of  Education, 
54  Cal.  375,  however,  it  was  said: 
*'  Where  a  duty  is  imposed  by  law  on 
an  inferior  tribunal,  board,  or  officer, 
in  the  performance  of  which  it  has  no 
discretion,  its  action  in  the  perform- 
ance of  that  duty  is  ministerial;  but 
where  the  law  imposes  a  duty,  in  the 
performance  of  which  a  tribunal, 
board,  or  officer  can  exercise  judg- 
ment and  discretion,  and  its  action 
results  in  depriving  a  taxpayer  of 
any  of  his  rights  of  person  or  prop- 
erty, such  action  is  in  its  nature  quasi- 
judicial." 

2.  Ferry  Lioenee. — It  has  been  held 
that  the  proceedings  in  relation  to  the 
granting  of  a  ferry  license  are  judi- 
cial in  their  nature,  and  that  certio- 
rari is  the  proper  remedy.  Fay  et  aL, 
Petitioners,  15  Pick.  (Mass.)  243.     But 


see   Chard  v,   Harrison,   7  Cal.    113, 
to  the  contrary. 

liqnor  Lieenee.  —  Under  Laws  Mo. 
1883,  p.  87,  §  4,  providing  for  the 
granting  of  dramshop  licenses,  the 
proceedings  were  held  to  be  judicial. 
State  V,  Heege,  37  Mo.  App.  338. 

So,  under  Pub.  Laws  R.  I.,  c.  816, 
g  2,  which  forbids  the  granting  of 
liquor  licenses  by  town  councils,  for 
certain  reasons  and  under  certain 
conditions,  it  was  held  that  the  de- 
termination of  the  council  as  to  the 
existence  of  these  reasons  and  con- 
ditions was  of  a  judicial  nature,  re- 
viewable by  certiorari.  Rhode  Island 
Soc.  V,  Budlong  (R.  I.,  1890),  25  Atl- 
Rep.  657. 

But  in  State  v,  Lamberton,  37  Minn. 
362,  it  was  held  that  the  granting  of 
a  license  to  sell  liquor  was  not  an  act 
of  a  judicial  character  for  which  the 
writ  would  be  granted.  See  State  v. 
Lamberton,  37  Minn.  362,  to  the  same 
effect. 

And  Raleigh  v,  Kane,  2  Jones  (N. 
Car.)  288,  holds  that  an  order  of  a 
County  Court  granting  such  a  license 
is  an  act  merely  ministerial  or,  if 
judicial,  discretionary  in  its  character. 
See  also  In  re  Hanson,  2  Cal.  262; 
State  V.  Busby,  44  N.  J.  L.  627,  hold- 
ing the  granting  of  licenses  discre- 
tionary, within  the  rule  rendering 
certiorari  inapplicable. 

8.  Judicial  Acts. — Thus  the  appoint- 
ment of  a  justice,  by  three  justices 
of  the  Sessions,  pursuant  to  Acts  N. 
Y.  1801,  §  6  (24th  sess.,  c.  78),  was 
held  to  be  a  judicial  act,  reviewable 
by  certiorari.  Wood  ».  Peake,  8 
Johns.  (N.  Y.)  69,  followed  in  Wildy 
V.  Washburn,  16  Johns.  (N.  Y.)  49. 

Voigndieial  Acts.  —  But  in  Atty.- 
Gen.  V,  Northampton,  143  Mass.  589,- 
it  was  held  that  the  appointment  of 
public  officers  by  the  municipal  au- 
thorities, though  it  involves  the  ex- 
ercise of  judgment  and  discretion,  is 
administrative  and  not  judicial. 

And  in  People  v.  Bush,  40  Cal.  344, 
the  appointment  of  a  member  of  a 
board  of  supervisors  by    a    county 
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BamoTftl  of  Ofioen. — But  the  power  of  municipal  bodies  to  remove 
officials  from  office  for  cause,  and  not  in  the  exercise  of  their 
discretion,  is  a  judicial  power,  and  certiorari  lies  to  review  their 
proceedings.*  See  V.  i6.  e.  (3)  Proceedings  in  Ouster  from  Office^ 
infra. 

Determinatioii  upon  Petition. — As  a  general  rule,  the  determination  of 
a  public  board  upon  a  petition  presented  thereto  involves  judicial 
action.* 

Highway  Prooeedingt. — And  the  proceedings  of  highway  officers  in 
opening  or  vacating  public  roads,  under  statute  authority,  are 
judicial  proceedings,  within  the  rule  that  certiorari  lies  to  review 
judicial  acts.' 

b.  Nonjudicial  Acts— (i)  Generally. — As  before  stated,*  the 
general  rule  obtains  that  acts  not  judicial  in  their  nature  cannot 
be  reviewed  by  certiorari.*     This  may  be  illustrated  by  the  case 

judge  was  held  to  be  not  a  judicial  act,  resident  taxpayers  of  the  township, 

but  a  ministerial   one,  to  which  cer-  as  provided  by  law,  for  the  purpose 

tiorari  was  inapplicable.  of  having  decided  thereat  a  proposi- 

1.  States.  Duluth,  53 Minn.  238;  Peo"  tion  to  vote  a  tax  to  aid  in  the  con- 
pie  V.  New  York,  19  Hun  (N.  Y.)  441,  struction  of  a  railroad,  so  far  par- 
21  Hun  (N.  Y.)  517,  58  How.  Pr.  (N.  takes  of  a  judicial  character  that  its 
V.)  358,  79  N.  Y.  582,  reversing  18  Hun.  legality  may  be  determined  in  a  pro- 
[N.  Y.)  530.  ceeding     of    certiorari.       Jordan    v. 

It   was   held   that  the    mayor  and  Hayne,  36  Iowa  9. 

city   council   of   Macon   acted   in   the  8.  Thompson  v.  Multnomah  County, 

character  of    an  inferior   judicatory  2  Oregon  3^;  Dwight  v.  Springfield,  4 

when  they  tried  and  dismissed  their  Gray  (Mass.)  107;   Parks  v,    Boston, 

marshal  for  malpractice  in  office  or  8  Pick.  (Mass.)  218;  People  v,  Brigh- 

neglect  of  duty,  and  that  a  writ  of  ton,   20    Mich.    57;    Keys    v.    Marin 

certioraritotheSuperior  Court  would  County,  42  Cal.  252;  White  v.  Lincoln 

lie   in  such  a  case.     Macon  v.  Shaw,  County,    70  Me.    317;    Longfellow  v, 

16  Ga.  172.  Quimby,  29  Me.  196. 

A  Township  Board,  in  removing  the  In  Robbins  v.  Bridgewater,  6  N.  H. 
assessor  of  a  school  district,  acts  in  524,  it  was  said  that  the  power  of  the 
a  ^«/aji-judicial  manner,  and  certiorari  selectmen  of  a  town  to  lay  out  high- 
will  lie  to  review  its  proceedings,  ways  is  not  judicial,  but  the  power  of 
Merrick  v,  Arbela  Tp..  41  Mich.  630.  a  court  to  do  so  is  judicial,  and  in 

2.  For  Badnetion  of  Taxes. — Thus  the  general  the  proceedings  are  conclu- 
city  council  acts  judicially  in  deter-  sive.  See  also  Robbins  v,  Lexington, 
mining  upon  a  petition  for  the  reduc-  8  Cush.  (Mass.)  292. 

tion  of  taxes.     Collins  v,  Davis,  57  As  to  the  review  of  the  discretion- 
Iowa  256.  ary  acts  in  highway  proceedings  see 

For  Bemoval  of  County  Seat. — And  the  V.  12.  r. ,  Discretionary  Acts — Highway 

board  of  supervisors  performs  a  simi-  Proceedings^  infra, 

lar  function  in  determining  upon  the  For  review  of  highway  proceedings 

sufficiency  of  a  petition   for   the   re-  in  general  see  V.  18,  infra, 

moval  of  a  county  seat,  and  the  gen-  4.  See  V.  12.  a.,  supra,  and  V.  12.  b, 

uineness   of   the    signatures  thereto.  (2)  and  (3),  infra. 

Herrick  v.   Carpenter,   54  Iowa  340.  6.  Wrongftil  Sale  hy  Public Offioers. — A 

See  also  Baker  v.  Louisa  County,  40  wrongful   and   fraudulent   sale   of    a 

Iowa  226;  Bennett  v,   Hetherington,  schoolhouse  and  fixtures,  belonging 

41  Iowa  142.  to   a  school  district,    by  two   of  the 

For  Calling  an  Election. — So  the  ac-  district  officers,  is  in  no  sense  a  ju- 

tion  of  township  trustees  in  calling  dicial    or    ^M/ixi-judicial    proceeding, 

an  election,  upon  the  presentation  of  and  certiorari  does  not  lie  to  review 

a  petition  signed  by  one  third  of  the  it.     State  v,  Kemen,  61  Wis.  494. 
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of  an  attempted  revocation  by  a  mayor  of  a  license,  which  is  un- 
authorized and  void,  such  act  not  being  either  judicial  or  quasi- 
judicial,  and  consequently  not  subject  to  this  writ* 

(2)  Ministerial  and  Executive  Acts. — Ministerial  and  executive 
acts,  being  the  direct  opposite  of  judicial  acts,  are,  of  course, 
squarely  within  the  rule  rendering  certiorari  inapplicable.' 


Changing  Distriet  Benndariei. — A  de- 
cision by  an  ordinary  or  a  board  of 
county  commissioners  changing  the 
line  between  two  military  districts, 
is  not  a  judicial  proceeding,  under 
Georgia  Code,  §  484,  not  being  a  final 
adjudication  between  the  parties 
concerned;  and  such  proceeding  can- 
not be  reviewed  by  the  Superior 
Court  on  certiorari.  Hudson  v,  Sul- 
livan, 93  Ga.  631. 

Audit  and  AUowanoe. — Under  Laws 
N.  Y.  1892,  c.  331,  as  amended  by 
Laws  1893,  c.  33,  requiring  the  comp- 
troller of  New  York  city  to  pay  debts 
incurred  by  a  certain  committee  "af- 
ter the  same  shall  have  been  audited 
and  allowed  by  the  board  of  estimate 
and  apportionment,"   the    action    of 


Ordinary's  Action  on  Petition. — The 

statute  of  Georgia  providing  for  elec- 
tions respecting  fences  and  stock  law 
in  and  for  a  single  militia  district 
makes  no  provision  for  a  counter  pe- 
tition, or  for  any  contest  or  hearing 
before  the  ordinary;  the  ordinary's 
action  upon  such  a  petition  is  minis- 
terial, and  certiorari  will  not  lie  to 
correct  any  error  or  mistake  in  his 
conduct.  Meadows  v,  Taylor  (Ga., 
1891),  13  S.  E.  Rep.  155,  affirming  10 
S.  E.  Rep.  294. 

Seleetion  of  Vewepapen.  —  Under 
Laws  N.  Y.  1892,  c.  680,  §  61,  pro- 
viding that  the  board  of  police  com- 
missioners of  New  York  city  shall, 
in  selecting  a  prescribed  number  of 
newspapers  in  which  to  publish  lists 


the  board  as  to  such  debts  is  not  ju-     of  candidates  for  offices  to  be  filled  at 


dicial,  and  is  therefore  not  review- 
able on  certiorari.  People  v,  Gilroy 
(Supreme  Ct.),  25  N.  Y.  Supp.  878, 
72  Hun  (N.  Y.)  637;  Lanigan  v.  New 
York,  70  N.  Y.  456.  See  also  Sie- 
brecht  v.  Gilroy  (Supreme  Ct.),  25 
N.  Y.  Supp.  879,  72  Hun  (N.  Y.)  637; 
People  V,  Gilroy  (Supreme  Ct.),  25  N. 
Y.  Supp.  880,  72  Hun  (N.  Y.)  637. 


a  coming  election,  select  those  which, 
according  to  the  best  information 
the  board  can  obtain,  have  the  larg- 
est circulation  in  such  city,  the 
power  of  the  board  is  ministerial  and 
not  judicial,  and  its  action  in  select- 
ing the  newspapers  is  not  reviewable 
by  certiorari.  People  v.  Martin  (Su- 
preme Ct.),  25  N.  Y.  Supp.  775,  re- 


Appraisal  of  Damages. — Commission-     versing  142  N.  Y.  228. 


ers  properly  appointed  to  appraise 
damages  for  the  taking  of  land  for  a 
right  of  way'cannot  be  considered  a 
tribunal  exercising  judicial  functions, 
and  held  liable  for  exceeding  their 
jurisdiction  or  acting  illegally  when 
the  proceedings  are  regular,  even 
though  the  case  is  one  in  which  there 
is  no  right  to  condemn  the  right  of 
way.  Forbes  v.  Delashmutt,  68  Iowa 
164. 

1.  State  V,  St.  Paul,  34  Minn.  250. 

2.  Lamb  v,  Schottler,  54  Cal.  319; 
Baxter  v.  Taber,  4  Mass.  361;  State 
V,   Timme,   70  Wis.    627;   Sinclair  v. 


Disbanding  MiUtia.— Certiorari  will 
not  be  granted  by  a  single  judge  sit- 
ting at  a  special  term  to  review  the 
action  of  the  governor,  as  command- 
er-in-chief, in  disbanding  a  company 
of  militia,  under  the  provisions  of  the 
New  York  Military  Code.  His  execu- 
tive and  ministerial  acts  cannot  be 
reviewed.  People  v.  Hill  (Supreme 
Ct.),  13  N.  Y.  Supp.  186,  affirmed  in 
13  N.  Y.  Supp.  637,  59  Hun  (N.  Y.) 
624. 

Administering  Oaths. — In  a  proceed- 
ing, under  Rev.  Stat.  N.  Y.,  concern- 
ing encroachments  on  highways,  the 


Winona  County,  23  Minn.  404;  People  duty  of  the  justice  is  merely  to  ad- 

V.  New  York,  5  Barb.  (N.  Y.)  43.  minister  oaths,  and  he  cannot  be  said 

Tax  Colleetor. — A  certiorari  will  not  to  act  judicially.     Pugsley  v,  Ander- 

lie  to  a  ministerial  officer,  such  as  a  son,  3  Wend.  (N.  Y.)  468. 
collector  of  taxes,   to    examine    his        Prooeeding  Relating  to  HnJiaaoe. — ^A, 

right  to  proceed  upon  process  under  justice  acts  ministerially  and  not  ju-* 

which  he  is  acting.     People  v.  Queens  dicially   in    determining    whether    1^ 

County,  I  Hill  (N.  Y.)  195.  millpond  is  unhealthfal  and  produc* 
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teniag  £t6e«tioii. — Therefore  it  has  been  held  that  since  a  justice 
of  the  peace  in  issuing  execution  upon  a  judgment  acts  ministeri- 
ally, such  act,  however  erroneous,  cannot  be  corrected  by  cer- 
tiofari.* 

Cantasiing  Votei — As  another  example  may  be  given  the  case  of 
a  common  council  canvassing  the  votes  at  a  city  election.  This 
is  a  ministerial  act,  for  which  certiorari  cannot  be  brought.* 

(3)  Legislative  Acts. — ^It  is  likewise  not  the  office  of  a  writ  of 
certiorari  to  bring  up  legislative  acts  for  revieV*^.' 

€,  Discretionary  Acts, — The  principle  is  uncontroverted 
that  certiorari  does  not  lic*to  review  matters  and  proceedings  of 
inferior  tribunals,  boards,  officers,  etc.,  in  the  proper  exercise  of 
discretion  confided  to  them  ;^  and  that,  in  order  to  obtain  this 

live  of  disease  by  reason  of  the  decay  ft.  Spring  Valley  Water  Works   v, 
of  standing,  lodged,  or  fallen  timber.  Bryant,  52  Cal.  132;   People  v.  Board 
and  certiorari  does  not  lie  to  review  of  Education,  54  Cai.  375;  In  r^  Wil- 
his  determination.     Root   v.  Barnes,  son,  32  Minn.  145;  People  v,  St.  Law- 
I  Mich.  37.     See  also  People  v.  Board  rence  County,  ^5  Hun  (N.  Y.)  131. 
of  Health,  140  N.  Y.  I.  Distinction  between  Judicial  and  Legii- 
Orawing  Jnron. — The  act  of  draw-  latiTCActs. — The  distinction  betweena 
ing  jurors  by  lot,  which  justices  were  judicial  and  a  legislative   act  is,  that 
directed  to  do  in  highway  proceed-  the  former  determines  what  the  law 
ings,  under  the  Long  Island  Counties  is,  and  what  the   rights  of  the  party 
Act,  was  not  a  judicial  act,  and  a  cer-  are,   with  reference   to    transactions 
tiorari  did  not  lie  to  review  it.     Pear-  already  had,  and  the  latter  prescribes 
sail  V,  Highway  Com' rs,  17  Wend.  (N.  what  the  law  shall  be  in  future  cases 
Y.)  15.  arising  under  it.     It  was  held  accord- 
Making  of  Contracts. — The  action  of  ingly  that  the  action  of  a  board  of 
a  board  of  park  commissioners  coh-  education,   in   adopting   a   series    of 
senting   to  and   contracting   for   the  readers  for  public  schools  in  lieu  of 
construction   of  a  bridge  is  not  the  a  series   previously    in   use,    was  an 
exercise  of  a  judicial  function,  and  is  exercise  of  legislative  and  not  of  ju- 
not  reviewable  by  a  common-law  cer-  dlcial   power,   and   could   not  be  re- 
tiorari.      People  v.  Park  Com'rs,  97  viewed     on     certiorari.       People    v. 
N.  Y.  37.  Board  of  Education,  54  Cal.  375. 

And  as  the  duty  of  the  board,  pro-  Creating  Hew  Districts,  Towns,  etc. — 

vided  for  by  N.  Y.  Code  Civ.  Pro.,  §  An   ordet  of  a  board  of  supervisors 

211,  to  advertise  and  consider  propos-  creating  a  swamp-land  district  is  not 

als  for  the  publication  of  the  reports  of  a  judicial  but  a  legislative  act.     Will- 

the  Court  of  Appeals  is  purely  minis-  iams  v,  Sacramento  County,  65  Cal, 

terial,  its  action  in  making  a  contract  160.     So  is  the  action  of  the  board  of 

cannot    be    reviewed    on    certiorari,  county   commissioners   in  forming  a 

People  V.  Carr  (Supreme  Ct.),  23  N.  new  school  district.    Lemont  f.  Dodge 

Y- Supp.  112,  sSily.  Sup.Ct.  (N.Y.)302.  County,    39    Minn.    385;    Moede    v. 

1.  In  re  Rourke,  13  Nev.  253;  Jus-  Stearns  County,  43  Minn.   312.     And 

tices  V.  Hunt,  29  Ga.  155.     See  V.  16.  the  action  of  the  same  board  in  divid- 

e.  (i),  infra,  ing   a   town,    and  organizing    a   new 

3.  State  V.  St.  Paul,  2$  Minn.  106.  one   out   of   part  of  its  territory,  is 

CanTaii  by  Conrt.— Act  of  Tennessee  likewise  legislative.     In  none  of  these 

1873,  c.   103,  §  7,  regulating  the  re-  cases,  then,  will  the  writ  of  certiorari 

moval  of  county  seats,  gives  certain  lie.     Christlieb  v,  Hennepin  County, 

powers    to     the     Quarterly    County  41  Minn.  142.' 

Court  to  decide  upon  the  result  of  Vacating  Scad. — The  board  of  super- 
votes  cast  for  such  removal;  but  the  visors,  in  ordering  a  portion  of  a  state 
decisions  of  the  court  in  such  cases  road  to  be  vacated,  acts  in  a  legisla- 
are  not  judicial  in  their  nature,  and  tive  character,  and  its  action  is  not 
cannot  be  reviewed  by  a  writ  of  cer-  liable  to  review  by  certiorari.  People 
tiorari.  Bouldin  v,  Lockhart,  3  Baxt.  v,  Shiawassee  County,  38  Mich.  642. 
(Tenn.)  262.  4.  State  v.  Bassett,  33  N.  J.  L.  26; 

4  Encyc.  PI.  &  Pr.— 6,  81 
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review,  it  must  be  clearly  shown  that  there  has  been    an  un- 


State  V.  Trinity  Church,  45  N.  J.  L.  230; 
Parsell  v.  State,  30  N.  J.  L.  530;  State 
z'.  Piersoc,  37  N.  J.  L.  363;  Alexander 
V,  Municipal  Ct.,  66  Cal.  387;  Hay- 
ward,  Petitioner,  lo  Pick.  (Mass.)  358; 
Sammis  v.  Brice,  4  Den.  (N.  Y.)  576; 
Pf-ople  V,  Board  of  Police,  6  Hun  (N. 
Y.)  229,  52  How.  Pr.  (N.  Y.)  289;  Peo- 
ple V,  Fire  Com'rs,  100  N.  Y.  82; 
Borough  V.  Sewickley,  36  Pa.  St.  80; 
Freeman  v.  School  Directors,  37  Pa. 
St.  385;  Polk  County  v,  Des  Moines, 
70  Iowa  351;  Midland  County  v.  Audi- 
tor General,  27  Mich.  165. 

Applloation  for  Admiesion  to  the  Bar. — 
In  State  v.  Johnston,  2  Har.  &  M. 
(Md.)  160,  a  writ  of  certiorari  was 
sued  out  to  remove  the  proceedings 
of  the  County  Court  in  denying  a 
motion,  by  the  attorney-general,  ob- 
jecting to  the  admission  to  the  bar  of 
a  person  on  the  ground  of  former 
disloyalty  to  the  government.  The 
question  as  to  the  office  of  the  writ 
in  such  a  case  was  argued  by  counsel, 
but  the  cause  was  stricken  from  the 
docket  before  decision  thereon  by  the 
court.  The  gist  of  the  argument  deny- 
ing the  right  to  the  writ  in  such  a 
case  was  that  the  power  of  the  County 
Court,  given  by  law  in  such  a  case, 
was  discretionary,  and  could  not  be 
reviewed. 

iBsuanoe  or  Diuolntion  of  Injnnotion. — 
Though  a  judge  err  in  issuing  an  in- 
junction and  refusing  to  dissolve  the 
same,  yet  since  he  is  vested  with  a 
legal  discretion  in  the  matter,  his  ac- 
tion cannot  be  drawn  in  question  by 
a  certiorari.  State  v.  Rightor,  40  La. 
Ann.  852. 

Sefaeal  to  Issne  Prooeas. — And  where 
it  is  charged  that  a  justice's  court  has 
illegally,  but  not  arbitrarily,  refused 
to  issue  its  process  on  a  call  in  war- 
ranty, the  error,  if  any,  was  admitted 
in  the  exercise  of  a  legal  discretion, 
and  is  not  revisable  in  any  form. 
State  V.  Nephler,  35  La.  Ann.  365. 


the  allowance  of  a  rule  to  show  cause 
why  a  writ  of  certiorari  should  not 
issue,  are  discretionary  with  the 
court.  Dryden  v.  Swinburn,  15  W. 
Va.  234. 

The  Seinttatement  of  an  Appeal  is 
not  a  matter  of  discretion,  and  if 
done  impfoperly  the  proceedings  may 
be  set  aside  by  certiorari.  Howell  v. 
Van  N'--ss,  31  N.  J.  L,  443. 

Granting  LieenBos. — In  /if  Hanson, 
2  Cal.  262,  and  State  v.  Busby,  44  N. 
J.  L.  627,  it  was  held  that  the  granting 
of  licenses  authorized  by  statute  is 
discretionary,  within  the  rule  render- 
ing certiorari  inappropriate.  But  see 
Fay  et  aLy  Petitioners,  15  Pick. 
(Mass.)  243;  State  v.  Heege,  37  Mo. 
App.  338:  and  other  cases  cited  under 
V.  12.  a.  Judicial  Acts,  supra. 

Farther  ninBtratione  of  Discretionary 
Acts. — In  the  following  cases  it  was 
held  that  the  tribunal  had  proceeded 
in  the  exercise  of  its  proper  discretion, 
and  consequently  that  certiorari 
would  not  lie  to  review  its  action: 

The  granting  by  the  County  Court 
of  a  special  administration  pendntte 
lite,  Pratt  v.  Kitterell,  4  Dev.  (N. 
Car.)  168. 

The  allowance  by  the  Common 
Pleas  of  the  substitution  of  a  new 
appeal  bond.  Egbert  v,  Thatcher,  14 
N.  J.  L.  77. 

The  action  of  the  same  court  in  set- 
ting aside  an  amercement,  or  in  dis- 
charging a  defendant  on  common  bail. 
Wright  V,  Green,  11  N.  J.  L.  334. 

The  action  of  the  County  Court  in 
subscribing  to  railroad  stock,  and 
issuing  bonds  for  the  payment  there- 
of. In  re  Saline  County  Subscription, 
45  Mo.  52,  100  Am.  Dec.  337. 

The  dismissal  of  an  appeal  by 
county  commissioners  for  want  of 
prosecution.  Portland,  etc.,  R.  Co. 
V,  Cumberland  County,  64  Me.  505. 

The  refusal  of  the  Court  of  Common 
Pleas  to  dismiss  a  rule  co  show  cause 


Apportioning SherifiT 8 Fees. — Sounder     why  the  proceedings  of  freeholders 


the  Ohio  Statutes  of  1826  the  Common 
Pleas  acted  in  its  discretion  in  dis- 
tributing fees  between  an  outgoing 
and  an  incoming  sheriff,  and  unless 
a  strong  abuse  of  this  discretion  were 


should  not  be  set  aside  because  the 
affidavit  on  which  the  rule  had  been 
granted  was  lost.  State  v.  Bassett, 
33  N.  J.  L.  26. 

The  amount  adjudged  to  be  paid 


shown,  certiorari  did  not  lie  to  revise     by  a  vagrant  to  the  overseer  of  the 


its  action.     Avery  v.  Ruffin,  4  Ohio 
420. 

In  a  Contested  Election  case  the  giving 
of  notice  to  the  opposite  party,  and 


poor  for  the  support  of   his  family, 
under  Nix.  Dig.  N.  J.  1008.     Clifford 
V.  Overseer  of  Poor,  37  N.  J.  L.  152. 
The  dissolution  of  an  attachment 
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warrantable  and  illegal  exercise  of  such  discretion,  to  the  sub- 
stantial  injury  of  the  party  complaining.* 

Amendmente. — Thus  the  allowance  or  refusal  of  amendments  is  a 
matter  of  discretion,  not  reviewable  by  certiorari.* 

Setting  Aiide  Terdiot— Oruiting  New  Trial—Vaoating  Judgment. — And  the 
power  to  set  aside  verdicts,*  grant  new  trials,*  and  vacate  judg- 
ments,* is  a  discretionary  power,  to  review  which  this  writ  does 
not  lie.* 

Highway  Proeeedings. — The  proceedings  connected  with  the  laying 


under  Act  Pa.  March  17,  1869,  Pa. 
Laws  8.  Hoppes  v.  Houtz»  133  Pa. 
St.  34;  Black  V,  Oblender  (Pa.,  1888), 
15  Atl.  Rep.  708. 

1.  Clifford  V.  Overseer  of  Poor,  37 
N.  J.  L.  152;  State  v.  Green,  2  Head 
(Tenn.)  356. 

Befofling  Hew  TriaL — An  improper 
exercise  of  discretion  in  refusing  a 
new  trial,  in  opposition  to  the  settled 
principles  of  law  and  equity,  is  ground 
for  the  issuance  of  this  writ.  Brook- 
lyn V.  Patchen,  8  Wend.  (N.  Y.)  47. 

Adjournment  by  JoBtiee. — And  since 
the  discretion  given  to  a  justice  by 
g  3  of  the  N.  Y.  Act  (sess.  31,  c.  204), 
to  adjourn  a  cause  was  not  an  arbi- 
trary discretion,  and  where  it  was 
not  exercised  soundly  and  judiciously, 
certiorari  would  lie  to  correct  the  er- 
ror. Rose  V,  Stuyvesant,  8  Johns. 
(N.  Y.)  426;  Beekman  v,  Wright,  11 
Johns.  (N.  Y.)  442. 

A^jonrnment  bj  Poliee  Board.  —  In 
People  V.  Martin  (C.  PI.),  33  N.  Y. 
Supp.  1000,  it  was  held  that  the  board 
of  police  commissioners  abused  its 
discretion  in  refusing  an  adjournment 
of  the  trial  of  a  policeman  who  was 
unable  to  attend  from  sickness,  and 
certiorari  was  granted  to  correct  the 
error. 

2.  Ketchum  v,  Superior  Ct.,  65  Cal. 
494;  Kitts  V.  Superior  Ct.,  62  Cal.  203. 

But  though  the  propriety  of  an 
amendment  of  the  record,  and  the 
particulars  wherein  it  is  to  be  amend- 
ed, are  entirely  discretionary  with 
the  judge,  yet  if  he  refuses  to  enter- 
tsCln  a  motion  to  amend  and  to  hear 
the  evidence,  on  the  ground  of  want 
of  power,  then  he  fails  to  exercise 
his  discretion,  and  therein  a  question 
of  law  is  made  which  is  reviewable 
on  appeal  when  that  is  allowed;  and 
in  state  cases,  where  no  appeal  is  al- 
lowed, it  is  an  error  whicli  may  be 
brought  up  and  reviewed  in  the  ex- 
ercise of  the  supervisory  power  by  a 


writ  of  certiorari.  State  v,  Swepson, 
83  N.  Car.  584.  See  article  Amend- 
ments, Vol.  I.,  pp.  524,  531. 

8.  Van  Renselaer  v.  Whiting,  12 
Mich.  449. 

4.  State  V,  Hart,  44  N.  J.  L.  366;  Van 
Renselaer  v.  Whiting,  12  Mich.  449; 
State  V.  Superior  Ct.,  6  Wash.  201. 

But  if  this  discretion  be  exercised 
arbitrarily  in  granting  or  refusing  a 
new  trial,  certiorari  may  be  brought. 
Brooklyn  r.  Patchen,  8  Wend.  (N.  Y.) 

47. 

In    People   v,    Donnelly,   21    How. 

Pr.   (N.   Y.  Supreme  Ct.)  406,  it  was 

held  that  though   discretionary  acts 

will  not  be  reviewed,  yet,  since  the 

Court  of  Sessions  has  no  jurisdiction 

to  grant  a  new  trial  after  judgment, 

certiorari  lies  to  correct  the  error. 

6.  Detroit  v.  Jackson,  i  Dougl. 
(Mich.)  106;  Van  Renselaer  v.  Whit- 
ing, 12  Mich.  449. 

Hot  Confined  to  Same  Term. — The 
power  of  the  Circuit  Court  to  set 
aside  a  judgment  is  not  confined  in 
its  exercise  to  the  same  term  at  which 
the  judgment  was  rendered  ;  and 
where  it  possesses  such  power  it  is 
usually  a  discretionary  one,  and  can- 
not be  reviewed  by  certiorari.  Cam- 
pau  V,  Coates,  17  Mich.  235. 

6.  Van  Renselaer  v.  Whiting,  12 
Mich.  449. 

The  Cotte  of  Prooeedingt  before  county 
commissioners  in  Massachusetts ^  in  the 
alteration  of  a  townway,  are  matter 
of  discretion  with  the  commissioners; 
and  a  writ  of  certiorari  will  not  be 
granted  for  the  purpose  of  revising 
their  adjudication  as  to  such  costs. 
New  Marlborough  v,  Berkshire  Coun- 
ty, 9  Met.  (Mass.)  423. 

As  to  judicial  action  in  highway 
proceedings  see  V.  12.  a.  Judicial  Acts ^ 
supra. 

For  review  of  highway  proceedings 
in  general  see  V.  18.  Road  and  Hi^h^ 
way  Cases ^  infra. 
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out,  discontinuing,  etc.,  of  highways  and  roads  are  in  many  cases 

discretionary,  and  where  such  is  the  case  certiorari  is  inapplicable.^ 

Aw—iwnt  Prooetdingi. — The  discretionary  powers  of  assessors  in 

assessment  proceedings  are  likewise  not  reviewable  by  certiorari.* 

d.  Resolutions  and  Ordinances  of  Municipal  Depart- 
ments.— The  doctrine  concerning  the  allowance  of  certiorari  to 
review  resolutions  and  ordinances  of  municipal  departments  is,  as 
a  general  rule,  that  those  resolutions  and  ordinances  which  are  of 
a  judicial  nature  will  be  reviewed  by  certiorari,  while  for  those  of 
a  legislative  character  the  writ  is  not  applicable.*     A  distinction, 

1.  Damages — ^Fublio  NeoaMlty  and  Con-  8.  Smith  r.  Jones  County,  30  Iowa 

▼enienoe. — Thus  questions  in  reference  531.    See  V.  12.  a.  Judicial  Acts,  supra^ 

to  the  assessment  of  damages  and  as  z-n^W  ,1^,  Taxes  and  Assessments  tinfra. 

to  whether  the  public  good  requires  a  Aetnal  Beneflti.  —  Under    a    statute 

road,  are  addressed  solely  to  the  dis-  providing  for  constructing  and  repair- 

cretion  of  the  County  Court,  and  this  ing  streets,  and  directing  an  assess- 

writ  does  not  He.     West  River  Bridge  ment  therefor  to  be  made  on  abutting 

Co.  V.  Dix,  16  Vt.  446.  property  owners,  as  nearly  as  may  be 

So  the  questions  how  far  the  public  In  proportion  to  the  benefit  accruing 

good  or  the  necessity  of  individuals  to  tnem,  the  question  of  benefit  rests 

requires   a   road,   and  how  many  or  in  the  discretion  of  the  assessors,  with 

how  few  persons  may  live  upon  the  which  the  court  cannot  interfere  by 

road,  or  whether  the  road  is  laid  out  certiorari.      Bouton    v.    Brooklyn,  2 

to  accommodate  the  land  of  one  ppr-  Wend.   (N.   Y.)  396.      See  also  .fjr/. 

son   only,   are  all   Questions   of  fact  Albany,  23  Wend.  (N.  Y.)  277. 

upon    which    the    discretion    of    the  And    under    a  statute   relating  to 

County  Court  is  to  be  exercised,  and  sewers,  similar  to  the  above  in  phra- 

which  is  not  subject  to  review  by  cer-  seology,    the    same    conclusion    was 

tiorari,   unless  by   placing  the   facts  reached.      Le   Roy   v.  New  York,  20 

upon  the  proceedings  of  the  County  Johns.  (N.  Y.)  430. 

Court,  which  show  that  such  a  judg-  8.  Iowa. — In  Stubenrauch  v,  Neye- 

ment  as  was  rendered  could  not,  in  nesch,    54  Iowa  567,  it  was  held  that 

point  of  law,  be  rendered.     Paine  r.  equity  has  no  jurisdiction  to  enjoin 

Leicester,  22  Vt.  44.  the  passage   of   an    ordinance   by  a 

The  Route  and  Longih  of  a  road  having  city  council  establishing  or  vacating 

been  adopted  by  the  surveyors,  in  the  streets,   certiorari   being,   under    the 

fair  and  proper  exercise  of  the  limited  Iowa  Code,  the  proper  method  of  re- 

and  qualified  discretion  which  the  law  viewing  such  action.     This  case  was 

gave  them,  their  judgment  upon  these  perhaps  decided  on  the  ground  that 

matters  will  not  be  reviewed  by  cer-  the    ordinance  was  judicial  in  char- 

tiorari.     State  v,  Pierson,  37  N.  J.  L.  acter. 

363.  Bistinetion   between    Vinisterial  and 

Countv  commissioners  in  establish-  Jndioial  Ordinanee. — "  The  true  print- 
ing a  highway  may,  in  their  sound  ciple  seems  to  be,  that  ordinances  di- 
discretion,  make  partial  deviation  reeling  the  mere  repairing  or  repav- 
from  the  route  laid  out  in  the  original  ing  of  streets  or  reconstructing  of 
petition,  and  their  action  is  not  sub-  sewers  or  bridges,  which  are  enjoined 
ject  to  review  by  certiorari.  Wayne  upon  municipal  corporations  as  mat- 
V.  Kennebec  County,  37  Me.  558.  ters  of  duty,  are  purely  ministerial; 

Disallowanoe  of  Road.  —  In  Pennsyl-  but    that    ordinances    directing   new 

ca»/a  the  disallowance  of  a  road  rests  streets  to  be  opened  or  altered,  new 

in  the  discretion  of  the  Court  of  Quar-  sewers   to  be   constructed,  or  other 

ter   Sessions,   and   depends  on  facts  similar  public   improvements    to    be 

which   cannot  appear   in   a   court   of  made,  by  which  the  property  of  in- 

error,  and  the  propriety  of  the  disal-  dividuals  is  taken  or  afifected,  are  in 

lowance  will  not  be  reviewed  in  the  their  nature  judicial,"      Per  Green, 

Supreme  Court  on  certiorari.     Fretz*s  C. J.,  In  Treasurer  v.  Mulford,  96  N. 

Appeal,  15  Pa.  St.  397.  J.  L.  49. 
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however,  has  been  made  in  some  of  the  states  where  the  resolu- 
tions or  ordinances  are  beyond  the  authority  or  power  delegated 

to  the  legislating  body,  it  being  held  in  such  cases  that  certiorari 

is  the  proper  method  of  testing  their  validity.* 

Legislative  BeBolations  and  Ordinanoes.  I  cannot  adopt  the  conclusion  that  it 

— The    following  resolutions  and  or-  is  in  any  sense  proper  to  review  the 

dinances  were  held  to  be  legislative,  legislation  of  any  body  having  author- 

and  incapable  of  review  by  certiorari:  ity  to  legislate,  even  where,  in  the 

Where  the  city  council,  in   pi^rsu-  course  of  such  legislation,  they  might 

ance  of  their  delegated  power  to  ap-  exceed  the  powers  vested  in  them." 

propriate  lands  for  public  use,  passed  I.  New  Jfrssy. — Certiorari    lies    in 

a  resolution  of  intention  to  extend  a  New  Jersey  to  set  aside  an  ordinance 

street,   and   declared   the  width  and  of   a  municipal     department,    where 

length  thereof.     Wulzen  v.  San  Fran-  there  is  no  power  to  make  it.     State  v, 

Cisco,    loi    Cal.    15;    Brickel    v,    San  Jersey  City,  29  N.  J.  L.  170.     See  State 

Fra&cisco  (Cal.,  1894),   35  Pac.  Rep.  v,  Jersey  City,  34  N.  J.  L.  31;  State  v. 

357.  Paterson,    34  N.  J.   L.    163;  State  «/. 

And  where  the  city  council  passed  Albright,  20  N.  J.   L.  644 ;   State  v. 

an  ordinance  to  regulate  the  sale  of  Washington^  44  N.  J.   L.  60s;  State 

beer,  wine,  etc.     Iske  v.  Newton,  54  v.  Trenton,  36  N.  J.  L.  79. 

Iowa  586.  And  this  has  been  held  to  be  true, 

The  action  of  village  trustees,  in  whether  the  ordinance  be  judicial  or 

annexing  territory  by  ordinance  on  legisla^ve.     Treasurer  v.  Mulford,  26 

petition,  as  provided  by  Acts  111.  1872,  N.  J.  L.  49;  State  v.  Perth  Amboy,  29 

%  I.     Whittaker  V.  Venice,  150  111.  195.  N.  J.  L.  259. 

And  a  resolution  of  a  board  of  trus-  Certainly  municipal  ordinances,  ju- 

tees  setting  forth  a   question   to  be  dicial  or  ^Majt-judicial  in  nature,  are 

voted  on  and  the  form  of  ballot  to  be  reviewable   by   certiorari.      State    v. 

used.     People  v.  DansviUe,  4  Thomp.  Jersey  City,  34  N.  J.  L.  390;  State  v. 

&  C.  (N.  Y.)  87.  Newark,    25   N.   J.   L.   399;   State  v. 

The  same   principle  applies    to    a  Board  of  Public  Works,  56  N.  J.  L. 

corporate     resolution    appropriating  431. 

land  for  a  public  square  under  statu-  In  State  v.    Paterson,  34  N.  J.  L. 

tory    authority.      Matter    of    Mount  163,  the  jurisdiction  of  the  court  to 

Morris  Square,  2  Hill  (N.  Y.)  14.  review  upon  certiorari  the  resolution 

And  to  a  resolution  passed  by  the  was  questioned  on  the  ground  that  it 

board  of  supervisors  at  a  town  meet-  was  legislative  and  not  judicial;  but 

ing,  providing  for  the  raising  of  money  the   court  did  not  decide  the  point, 

on  the  credit  of  the  town  to  pay  boun-  because   the  question  was  not  fully 

ties  to  volunteers,  as  authorized  by  discussed     in    the     argument.      The 

Acts  N.  Y.  1864,  c.  8,  §22,  even  though  writ,  however,  was  allowed. 

they  exceeded  the  powers  conferred.  Ordinance  Permitting  Obstructioni. — 

People  zf.  Livingston  County,  43  Barb.  An  abutting  lot  owner,  owning  to  the 

(N.  Y.)  232.  middle  of  the  street,  can  use  the  writ 

In  People  v.  Board  of  Health,  33  oi  certiorari  to  test  the  validity  of  an 
Barb.  (N-  Y.)  344,  it  was  held  that  a  ordinance  which  purpprts  to  confer 
resolution  passed  by  the  board  of  the  power  to  place  obstructions  upon 
health  of  the  city  oi  New  York,  de-  his  land  lying  in  the  street.  State  v. 
daring  a  trade  or  occupation  to  be  a  Trenton,  54  N.  J.  L.  444;  State  v.  New- 
nuisance,  was  a  legislative  act,  not  ark,  54  N.  J.  L.  102. 
reviewable  by  certiorari.  The  court,  Changing  Grade, — So  certiorari  has 
per  Ingraham,  J.,  said:  "  Th^re  are  been  held  maintainable  by  an  abut- 
cases  in  the  books  in  which  the  allow-  ting  owner  to  review  an  ordinance 
ance  of  the  writ  in  this  case  might  be  changing  the  grade  of  a  street  in 
sustained,  but  the  weight  of  authority  front  of  his  property,  and  if  the 
is,  I  think,  otherwise.  The  office  of  change  of  grade  is  justified  only  as 
the  writ  is  to  correct  errors  of  a  judi-  being  part  of  an  entire  scheme,  he  may 
cial,  and  not  of  a  ministerial,  charac^  question  the  legality  and  reasonable- 
ter.  The  resolution  complained  of  ness  of  the  scheme.  Read  v.  Camden, 
in  this  case  is  ol  the  latter  description.  54  N.  J.  L.  347, 

8s 


^en  the  Writ  Um. 


CERTIORARI. 


Common-law 


13.  Proceedings  According  to^  or  Different  from,  the  Common  Law 
— a.  According  to  Common  Law. — The  writ  of  certiorari 
does  not  lie  to  review  the  decision  of  a  court  of  record  proceed- 
ing according  to  the  course  of  the  common  law,  since  in  such 
cases  a  review  may  be  obtained  by  a  writ  of  error  or  other  ade- 
quate means.^ 


Reasonableness, — And  it  is  held  to 
lie  to  the  Court  of  Common  Pleas  to 
inquire  into  the  reasonableness  of  a 
city  ordinance  where  a  penalty  was 
imposed  for  an  alleged  breach  thereof. 
Kip  V.  Paterson,  26  N.  J.  L.  298. 

Excessive  License  Fee, — Likewise  to 
review  an  ordinance  imposing  an  ex- 
cessive and  illegal  fee  for  a  hawker 
and  peddler's  license.  State  v.  Or- 
ange, 50  N.  J.  L.  389. 

Hew  York. — People  v.  Queens  Coun- 
ty (Supreme  Ct.),  16  N.  Y.  Supp.  705, 
holds  that  certiorari  lies  at  common 
law  to  review  the  power  of  the  board 
of  supervisors  of  a  county  to  pass  an 
act  for  the  improvement  of  streets 
and  highways  in  a  town,  and  direct- 
ing an  issue  of  bonds  for  the  purpose 
of  defraying  the  expense  thereof,  and 
that  the  oflSce  of  the  writ  in  that  re- 
spect has  not  been  taken  away  by 
any  statutory  enactment. 

Wisooniin. — In  State  v.  Forest  Coun- 
ty, 74  Wis.  610,  certiorari  was  held  to 
be  the  proper  method  of  testing  the 
validity  of  an  ordinance  of  a  county 
board  purporting  to  organize  a  new 
town  and  to  change  the  boundaries 
of  existing  towns,  under  a  statute 
the  provisions  of  which  had  not  been 
observed,  and  which  statute  expressly 
gave  certiorari  as  a  mode  of  review. 
The  court,  per  Cassoday,  J.,  said:  '*  It 
is  claimed  by  counsel  that  the  action 
of  the  county  board  in  dividing  towns 
and  creating  a  new  one  was  not  an 
exercise  of  any  power  judicial  in  its 
nature,  but  purely  legislative,  and 
hence  is  not  reviewable  on  certiorari. 
Had  the  action  of  the  board  of  super- 
visors complained  of  been  within  the 
scope  of  the  powers  conferred  upon 
them,  and  not  in  direct  violation  of  a 
valid  statute,  there  might  possibly 
have  been  force  in  this  objection. 
But,  as  we  have  seen,  it  was  in  direct 
violation  of  the  statute.  ♦  *  *  The 
statute  expressly  provides  that  the 
validity  of  any  ordinance  purporting 
to  organize  or  set  off  any  new  town 
or  to  change  the  boundaries  of  any 
existing  town  or  towns,  may  be  tested 


by  certiorari,  brought  directly  for  the 
purpose  of  vacating  such  ordinance, 
in  a  court  of  competent  jurisdiction." 

1.  Wardsworth  v.  Sibley,  38  Wis. 
484;  Trigg  V,  Boyce,  4  Hayw.  (Tenn.) 
100;  Randall,  Petitioner,  11  Allen 
(Mass.)  472. 

Impodng  Additional  Punishment  — 
The  proceedings,  pursuant  to  statute, 
upon  an  information  filed  for  the  pur- 
pose  of  causing  a  convict  in  the  state 
prison  to  be  sentenced  to  additional 
punishment  by  reason  of  his  being 
imprisoned  upon  a  second  or  third 
conviction,  are  according  to  the  course 
of  the  common  law,  and  consequently 
the  remedy  to  reverse  a  judgment 
rendered  upon  such  an  information 
is  by  writ  of  error  and  not  by  cer- 
tiorari. Cooke  et  al,^  Petitioners,  15 
Pick.  (Mass.)  234. 

Selinre  of  liquors. — So  a  police  court, 
in  receiving  complaints  and  issuing 
warrants  for  the  seizure  of  intoxicat- 
ing liquor  illegally  kept,  proceeds  ac- 
cording to  the  course  and  principles 
of  the  common  law,  and  its  errors 
may  be  corrected  by  appeal  or  ex- 
ceptions or  writ  of  error,  and  certio- 
rari does  not  lie.  Lynch  v,  Crosby, 
134  Mass.  313. 

Miohigan  —  Fordblo  Entry  and  De- 
tainer.— And  though  certiorari,  under 
the  Law  of  Forcible  Entries  and  De- 
tainers, in  Michigan^  is  the  only 
method  of  bringing  the  cause  into  the 
Supreme  Court,  yet  when  the  case 
is  appealed  to  the  Circuit  Court,  as 
provided  by  said  law,  it  becomes  a 
proceeding  according  to -the  course  of 
the  common  law,  and  a  writ  of  error  is 
the  only  mode  of  reviewing  the  judg- 
ment of  the  Circuit  Court.  Parker 
V,  Copland,  4  Mich.  528. 

Irregnlarity  in  Criminal  Case. —  In 
State  V,  Noonan,  24  Minn.  124.  the 
petitioner,  having  been  convicted  of 
murder,  was  granted  a  writ  of  cer- 
tiorari commanding  the  judges  of  the 
District  Court  to  certify  whether  the 
petitioner  was  personally  present  in 
court  at  the  time  of  the  discbarge  of 
the  jury  after  the  actiop  had  been 
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Sunmary  Proceedings. 


b.  Not  According  to  Common  Law— Summary  Proceed- 
ings.— But  it  is  a  general  rule  that  when  a  new  jurisdiction  is  cre- 
ated by  statute,  and  the  court  or  officer  exercising  it  proceeds 
in  a  summary  mode,  or  in  a  course  different  from  the  common  law, 
and  a  remedy  for  the  revision  of  its  exercise  is  not  given  by 
the  statute  creating  it,  a  certiorari  from  the  court  having  a  gen- 
eral superintendence  and  control  over  inferior  jurisdictions 
will  lie  for  its  revision.*     In   such  cases  a  writ  of   error  is  not 


submitted  to  them,  but  before  they 
had  agreed  upon  a  verdict,  and  also 
to  further  specify  whether  at  the  said 
time  petitioner  was  in  the  custody  of 
the  jailer.  It  was  held  that,  as  the 
proceedings  of  tlie  District  Court 
were  in  accordance  with  the  course  of 
the  common  law,  and  as  the  petitioner 
had  the  right  of  appeal,  none  of  the 
errors  and  irregularities  complained 
of  would  be  considered,  because  they 
were  not  of  a  jurisdictional  character. 
£>istinguiskin^  Minnesota  Cent.  R. 
Co.  V,  McNamara,  13  Minn.  508,  in 
which  the  proceedings  sought  to  be 
reviewed  were  not  conducted  pursu- 
ant to  the  common  law,  and  in  which 
the  petitioner  was  remediless,  except 
bv  certiorari. 

In  Tennetsee  certiorari  has  a  much 
more  extended  application  than  in 
England,  and  instead  of  restricting 
the  use  of  the  certiorari  to  the  pro- 
ceedings of  inferior  courts  which  are 
not  according  to  the  course  of  the 
common  law,  and  where  for  that 
reason  a  writ  of  error  will  not  lie,  it 
is  held  that  it  lies  to  remove  the  pro- 
ceedings of  all  tribunals  exercising 
jurisdiction  under  statutory  regula- 
tions, whether  in  a  summary  way  or 
by  a  mode  of  proceeding  not  accord- 
ing to  common-law  forms.  Nashville 
V.  Pearl,  11  Humph.  (Tenn.)  249, 
referring  to  Stuart  v.  Hall,  2  Overt. 
(Tenn.)  179;  Durham  v,  U.  S.,  4  Hayw. 
(Tenn.)  54,  69;  Wilson  v.  Frazier,  2 
Humph.  (Tenn.)  30,  as  recognizing 
this  doctrine. 

1.  Alabama. — ^jr/».  Buckley,  53  Ala. 
42;  Miller  v,  Jones,  80  Ala.  89. 

Iowa. — Dubuque  v.  Rebman,  i  Iowa 


Maine. — Dow  v.  True,  19  Me.  46; 
Levant  v.  Penobscot  County,  67  Me. 
429. 

Massachusetts. — Van  Dusen  v.  Com- 
stock,  3  Mass.  184;  Winslow  v.  An- 
derson, 4  Mass.  376;  Edgar  v.  Dodge, 
4  Mass.  670;  Ball  v.  Brigham,  5  Mass. 
406;  Pratt  V.  Hall,  4  Mass.  239. 


Michigan. -^V^xVxTiS  v.  Superintend- 
ents of  Poor,  I  Mich.  504;  Cross  v. 
People,  10  Mich.  24. 

Minnesota.  —  Tierney  v.  Dodge,  9 
Minn.  166;  Faribault  v.  Hulett,  10 
Minn.  30;  St.  Paul  v.  Marvin,  i6 
Minn.   102;  State  v.  Milner,  16  Minn. 

55. 

New  Hampshire. — Huse  v.  Grimes, 
2  N.  H.  208. 

New  Jersey. — State  v.  Coleman,  13 
N.  J.  L.  98;  Van  Nickle  v.  Camden, 
etc.,  R.,  etc.,  Co.,  14  N,  J.  L.  164; 
Bennet  v.  Camden,  etc.,  R.,  etc., 
Co.,  14  N.  J.  L.  145;  Mann  v.  Drost, 
18  N.  J.  L.  336;  Slate  v.  Medical  Sec, 
35  N.  J.  L.  200;  Roller  v.  Roller,  46 
N.  J.  L.  511. 

New  York. — Romaine  t^.  Kinshimcr, 
2  Hilt.  (N.  Y.)  519. 

Pennsylvania. — Kimber  v.  Schu;.  1- 
kill  County,  20  Pa.  St.  366;  North- 
ampton County's  Appeal,  57  Pa.  Si. 
452. 

Tennessee.  —  Durham  v,  U.  S.,  4 
Hayw.  (Tenn.)  69. 

Virginia.  —  Mackaboy  v.  Com.,  2 
Va.  Cas.  268. 

West  Virginia.  —Board  of  Education 
V.  Hopkins,  19  W.  Va.  84;  Ridgway 
V.  Hinton,  25  W.  Va.  554. 

Wisconsin.  —  Milwaukee  Iron  Co. 
V.  Schubel,  29  Wis.  444. 

Special  and  Sammary  Proeeedingf. — In 
Alabama  certiorari  is  the  only  remedy 
to  revise  the  action  of  the  circuit 
judge  or  chancellor  in  requiring  a 
new  bond  from  a  county  official,  un- 
der the  provisions  of  the  "  Act  to  se- 
cure good  and  sufficient  sureties  upon 
the  bonds  of  county  officials  of  this 
state,"  approved  March  17,  1875. 
Ex  p.  Buckley,  53  Ala.  42. 

Snmiiiary  Ezeoutions. — And  where  a 
transcript  of  a  justice's  judgment  is 
filed  in  the  Circuit  Court,  and  exe- 
cution is  issued  thereon,  certiorari 
lies  to  review  the  proceeding,  it  being 
a  special  one,  not  according  to  the 
course  of  the  common  law.  Wedel  v. 
Green,  70  Mich.  642. 
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applicable,  and  certiorari  is  the  peculiar  and  appropriate  remedy.* 

It  is  the  proper   remedy  to  quash  fore»  the  judge  who  made  the  final 

a  summary   execution   issued    on    a  order,"    under    section   1357;    but  is 

forthcoming  bond  illegally  returned  "the  deterpii nation  of  *  *  *  an  offi- 

as  forfeited  by  a  sheriff  or  constable,  c^r,"  in  a  case  *'  where  the  writ  [of 

Cobb  V,  Thompson,  87  Ala.  381.     See  certiorari]  may  be  issued  at  common 

Rhodes  v.  Smith,  66  Ala.  174.  law  by  a  court  of  general  jurisdiction; 

Likewise  where  a  stay  of  execution  and  the  right  to  the  writ  *  *  *  is  not 
before  a  justice  has  been  filed  in  the  expressly  taken  away  by  a  statute," 
office  of  the  county  clerk,  and  the  Cir-  under  section  2120,  and  may  be  re- 
cuit  Court,  upon  application  of  the  viewed  by  certiorari,  since  the  pro- 
judgment  creditor,  grants  an  order  ceeding  was  not  instituted  before  the 
allowing  an  execution  against  the  county  judge  or  any  other  judge,  the 
surety,  a  writ  of  certiorari  will  lie  to  action  taken  by  the  judge  being  not 
review  such  order.  Jerome  v.  Will-  in  his  capacity  as  judge  of  any  court, 
iams,  13  Mich.  521.  but  as  an  officer  specially  designated 

Fine  under    Statutory  Prooeedingt. —  by  statute.     People  v,  Nash  (Supreme 

Certiorari  lies  to  review  the  sentence  Ct.),  15  N.  Y.  Supp.  29. 

of  the  Common  Pleas  on  appeal  from  1.  Williamson  v.  Carnan,  i  Gill  &  J. 

a  justice  on  the  prosecution  of  a  party  (Md.)  195;    Pilotage  Com'rs   v.  Low, 

for  not  giving  half  of  the  road  to  a  K.    M.    Charlt.   (Ga.)    298;     John    v. 

carriage   which    he    met.      Clark    v.  State,  i    Ala.   95;     Ex   p,  Tarlton,  2 

Com.,  4  Pick.  (Mass.)  125.  Ala.    35;    Intendant,   etc.,  v.  Chand- 

Support  of  Insane  Pauper. — On  the  ler,  6  Ala.  899;  Cawthorne  v.  Wei- 
same  principle  this  is  the  proper  singer,  6  Ala.  714;  Earle  v.  Juzan,  7 
mode  to  correct  an  error  in  proceed-  Ala.  474;  Bryant  v.  Stearns,  16  Ala. 
ings  under  the  statute  whereby  a  302;  Hagerty's  Case,  4  Watts  (Pa.) 
town  may  be  compelled  to  support  an  305;  Barnes'  Appeal,  2  Penny.  (Pa.) 
insane  person  having  a  settlement  506;  Com.  v,  Beaumont,  4  Rawle  (Pa.) 
therein.  Londonderry  v.  Babbitt,  54  366;  Wetherald  v,  Shupe,  16  W.  N. 
Vt.  455,  C.  (Pa.)  502;  Jeans  v.  Jeans,  3  Harr. 

Conviction  fbr  Profiuie  Swearing. — The  (Del.)  136. 
writ  was  allowed  to  remove  a  con-  Frobate  Court. — When  an  order  of  a 
viction  for  profane  swearing,  under  Probate  Court,  granting  leave  to  the 
section  8  of  the  New  Jersey  Act  to  administrator  of  the  estate  of  an  in- 
Suppress  Vice  and  Immorality.  John-  competent  person  to  sue  upon  a  guard- 
son  V,  Barclay,  16  N.  J.  L.  i.  ian's  bond,  has  been  set  aside  by  the 

Entering  Satiifoction  of  Saoord. — An  Circuit   Court  and    the    proceedings 

inferior  court  in  New  Jersey,  in  mak-  reversed,  the  entire  proceedings  may 

ing  an  entry  of  satisfaction   on   the  be  reviewed  by  the  Supreme  Court 

record  of  a  judgment,  proceeds  in  a  on  certiorari.     This  jurisdiction  lies 

summarymanner.  not  according  to  the  on  the  ground  that  the   proceedings 

course  of  the  common  law,  and  cer-  are  not  according  to  the  course  of  the 

tiorari  lies  to  correct  its  errors.     Law-  common  law.     Welch  r.  Van  Auken, 

rence  v.  Dickey,  12  N.  J.  L.  368.  76  Mich.  464. 

Spedal  Ofioer  Designated  by  Statute. —  But  in  Peters  v.  Peters,  8  Cush. 
An  order  of  the  county  judge,  con-  (Mass.)  529,  it  was  argued  that  a  pro- 
firming  the  report  of  commissioners  bate  court  is  an  inferior  judicial  iri- 
appointed  by  him  in  proceedings  to  bunal,  whose  proceedings  are  not 
lay  out  a  highway,  is  not  a  determi-  according  to  the  course  of  the  coro- 
nation which  "can  be  adequately  mon  law,  and  therefore  that  the  writ 
reviewed  by  an  appeal  to  a  court,  would  lie.  However  the  court  held 
or  to  some  other  body  or  officer,"  un-  that  a  probate  court,  like  the  ecclesias- 
der  N,  Y.  Code  Civ.  Pro.,  §  2122,  nor  tical  courts  of  Great  Britain,  is  a 
an  order  "  made  by  a  court  of  record  court  of  peculiar  jurisdiction,  having 
*  *  ♦  or  a  judge  thereof,  in  a  special  a  separate  and  exclusive  jurisdiction 
proceeding  instituted  in  that  court,  over  an  important  class  of  subjects, 
or  before  a  judge  thereof,  pursuant  Such  courts  proceed  according  to  the 
to  a  special  statutory  provision,"  civil  law;  their  jurisdiction  is  separate 
nor  "  instituted  before  another  judge,  and  distinct  from  that  of  the  common- 
and  transferred  to,  or  continued  be-  law   courts,  and  the  fact   that   they 
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MtadkaMit  iketi. — Thus  proceedings  under  the  various  attachment 
acts  being  special  and  statutory^  not  according  to  the  course  of  the 
common  law,  the  proper  method  of  review  is  hy  this  writ.* 

Laadlord  and  Teiunt  Aato. — The  same^doctrine  applies  to  the  land- 
lord and  tenant  acts.^ 

Other  Acts  for  FossMsion  of  Property. — And,  in  general,  it  may  be  said 

that  the  writ  of  certiorari  is  the  proper  process  for  the  review  of 
all  summary  proceedings  had  under  statutes  relating  to  the  pos- 
session of  property.* 

proceed   according  to  the  course   of  23;  Gile  v,    Moore,   2   Pick.   (Mass.) 

the   civil    law   does   not   bring    them  386;  Com.   v,  Moore»  3  Pick.  (Mass.) 

within    the    provision   allowing  cer-  194;  Com.  v.  Cole,  5  Mass.  517;  Mar- 

tiorari  to  such  jurisdictions  as  ao  not  iner  v.  Dyer,  2  Me.  165. 

follow  the  course  of  the  common  law.  1.  Curtis  v,  Steever,  36  N.  J.  L.  304; 

See  V.  3.  r.,  supra,  Branson  v,  Shinn,   13  N.  J.   L.  250; 

Court-martial.  —  In   Durham  v,   U.  Thompson  v.  Eastburn,  16  N.  J.  L. 

S.,  4  Hayw.  (Tenn.)  54,  69,  certiorari  loo;  Morrel  v.  Buckley,  20  N.  J.  L. 

was  used  to  review  the  proceedings  667;   Parks  v.  Watts,   112  Pa.  St.  '4; 

of  a  court-martial,  and  the  ground  of  Wetherald  v,  Shupe,  16  W.  N.  C.  (Pa.) 

issuance  of  the  writ  was  that  a  court  502;  Lewis  v,  Wallick,  3  S.  $  R.  (Pa.) 

exercising  jurisdiction  under  a  stat-  410;  Learned  v.  Duval,  3  Johns.  Cas. 

ute,  and  not  according  to  forms  pre-  (N.  ^.)\^\\  Thompsons^.  School  Dist. 

scrihedby  the  comn^on  law,  had  given  No.   6,   25   Mich.    483;    Patterson   v, 

a  sentence  wrong  in  itself,  but  yet  not  Goodrich,   31    Mich*    225;    Taylor   v. 

reversible  by  writ  of  error,  thus  leav-  Judge,  32  Mich.  95. 

ing  certiorari  the  only  mode  of  rever-  Amendmant  of  Am^Avit. — Accordingly 

sal.      See  also  People  v.  Townsend,  certiorari  and  not  mandamus  is  the 

10  Abb.   N.  Cas.  (N.  Y.  Supreme  Ct.)  proper  remedy  to  review  an  error  of 

169,  affirmed  in  25  Hun  (N.  Y.)  313;  the   Circuit   Court   in   permitting  an 

Peoples'.  Van  Allen,  55  N*  Y.  31.     See  amended  affidavit   in  an   attachment 

V.  3.  d.^  supra.  '  case  to  be  filed.     People  v.  Judges, 

Conviotien  for  Heglect  of  Duty. — Cer-  i  Dougl.  (Mich.)  319. 

tiorari,  and  not  error,  was  the  proper  Dissolution  of  Void  Attachment. — But 

remedy   to  review  the   judgment   of  this  writ  does  not  lie  to  review  pro- 

the  Quarter  Sessions  upon  an  appeal  ceedings  of  a  circuit  court  commis- 

by  supervisors  of  roads  from  a  sum-  sioner   in   dissolving   an  attachment 

mary  conviction  by  a  justice  of  neg-  when   attachment   is   not  the  proper 

lect    of    duty,   under   Act   Pa.    1802,  remedy,   for   in   such   case    the    dis- 

§  12,  the  proceeding  being  summary,  solution    }s   immaterial   to   the    peti- 

and.  not   according  to  the  course  of  tioner's  rights,  and  cannot  preclude 

the  common  law.     Ruhlman  v,  Com.i  him  from  testing  them  by  the  proper 

5  Binn.  (Pa.)  24.  action.      Mendelsohn    v.    Smith,    27 

The   same   process   is    the    proper  Mich.  2. 

one  to  remove  the  proceedings  of  a  2.    Morris      Canal,     etc.,     Co.     v, 

justice,   upon  a  complaint  against  a  Mitchell,   31   N.  J.  L.   99;    Usher  v, 

private  of  a  militia  company  for  neg-  Moss,    50  Miss.    208:    Fahnestock   v. 

lect  of  duty,   and  to  recover  a  fine  Faustenauer,   5    S.   a:   R.   (Pa.)    174. 

impose^  by  statute  for  such  neglect.  See  Lenox  v.  M'Call,  3  S.  a  R.  (Pa.) 

Ball  V,  Brighaip,  5  Mass.  406.  95:  McClure  v.  White,  Add.  (Pa.)  192. 

Bastardy  Prooee4ings. — Certiorari  is  Landlord  and  tenant  proceedings, 
the  proper  process  to  remove  the  pro-  under  the  Pa.  Act  of  1863,  are  remov- 
ceedings  of  the  Common  Pleas  or  able  by  certiorari  under  the  Act  of 
Sessions,  on  4  complaint  against  the  March  24,  1865.  Hutchinson  v.  Van- 
alleged  father  of  a  bastard  child,  this  scriver,  6  Phila.  (Pa.)  39. 
being  a  statutory  proceeding.  Baxter  3.  |foroihle  Bntry  and  Detainer. — By 
V.  Columbia  Tp.,  16  Ohio  56;  Claflin  the  express  provision  of  the  ArJkansas 
V.  Hubbard,  Brayt.  (Vt.)  38;  Sweet  statute  (Ark.  Dig.  262),  regulating 
V.  Overseers  of  Poor,  3  Johns.  (N.  Y.)  proceedings  in  forcible  entry  and  de- 
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14.  Want  or  Ezceis  of  Jurisdiction— a.  Whether  Writ  Lies 
FOR  Other  than  Jurisdictional  Errors.— At  common  law 

and  in  some  of  the  states  the  function  of  a  writ  of  certiorari  is 
simply  to  bring  up  for  review  questions  affecting  the  jurisdiction 
of  the  inferior  tribunal,  there  being  no  other  adequate  remedy;* 


tainer,  certiorari  lies  to  correct  irreg- 
ularities therein.  Thorn  v.  Reed,  i 
Ark.  480.  See  also  Russell  v,  Wheeler, 
I  Hempst.  (U.  S.)  3. 

In  Com.  V,  Bigelow,  3  Pick.  (Mass.) 
31,  a  certiorari  was  brought  to  quash 
the  proceedings  of  two  justices  in  a 
process  of  forcible  entry  and  detainer, 
under  Mass.  Stat.  1784,  c.  8,  and  the 
proceedings  were  quashed  thereon. 

Under  the  New  York  statute  con- 
cerning this  summary  process,  it  was 
held  that  the  writ  might  be  issued  be- 
fore proceedings  on  the  defendant's 
traverse  of  the  inquisition  had  been 
completed.  People  v.  Covill,  20  Hun 
(N.  Y.)  460. 

Special  Court  for  Protecting  Posseiiion 
of  Personal  Property  —  Georgia,  —  In 
Marchman  v.  Todd,  15  Ga.  25,  it  was 
doubted  whether  certiorari  would  lie 
to  remove  the  proceedings  of  a  court 
convened  under  Act  Ga.  1821,  passed 
for  the  purpose  of  quieting  title  and 
protecting  the  possession  of  personal 
property,  etc.,  in  a  summary  manner. 

In  Heard  v.  Heard,  18  Ga.  739,  the 
writ  was  held  inapplicable  to  review 
proceedings  of  a  court  convened  un- 
der the  above-mentioned  statute, 
since  such  a  court  was  regarded  as 
having  no  permanent  organization, 
was  convened  only  when  occasion 
required,  and  was  not  an  inferior 
court  as  contemplated  by  the  statu- 
tory provisions  relating  to  the  allow- 
ance of  the  writ  of  certiorari. 

The  later  cases  of  Taylor  v.  Gay, 
20  Ga.  77,  and  McDonald  v.  Cousins, 
23  Ga.  227,  seem  to  overrule  the  fore- 
going cases,  and  hold  that  the  court 
convened  to  proceed  summarily  under 
Ga.  Acts  1821,  was  an  inferior  judica- 
tory, and  that  the  constitutional  writ 
of  certiorari  (but  not  the  statutory 
one  provided  by  Acts  1850)  lay  to  re- 
view the  proceedings. 

Bedemption  of  Land  Sold  for  Taxes. — 
Under  the  Ohio  statute  certiorari  is 
the  method  to  review  proceedings  on 
an  application  to  redeem  land  sold 
for  taxes.  Street  v.  Francis,  3  Ohio 
277. 

BecoTory  of  Household  on  Execution. — 
Certiorari  lies  to  remove  the  summary 


proceedings  of  two  of  the  aldermeo 
of  the  city  of  Philadelphia,  in  a  suit 
under  Act  Pa.  April  6,  1802,  to  re- 
cover possession  of  a  bouse,  sold  by 
the  sheriff  on  execution;  such  writ  is 
not  taken  away  by  Act  March  20, 
1810,  g  24.  Lenox  v.  McCall,  3  S.  & 
R.  (Pa.)  95. 

Other  Bemedies. — In  Michigan  it  has 
been  decided  that  although  the  Su- 
preme Court  has  power  to  review, 
upon  a  common-law  certiorari,  sum- 
mary proceedings  to  recover  posses- 
sion of  lands,  yet  the  writ,  when 
issued,  will  be  dismissed,  since  the 
statute  provides  other  remedies.  Far- 
rell  V,  Taylor,  12  Mich.  113;  Smith  v. 
Reed,  24  Mich.  240.     See  V.  10,  svfra, 

1.  See  V.  15,  infra, 

Arisona. — So  in  Arizona,  under  the 
provisions  of  Prac.  Civ.  Cas.,  ?§  458, 
464,  certiorari  issues  only  when  ex- 
cess of  jurisdiction  has  occurred. 
Reilly  v,  Tyng,  i  Arizona  510;  Royce 
V,  Smith,  I  Arizona  511. 

California. — The  California  Practice 
Act,  S  456,  provides  that  the  writ  of 
certiorari  shall  be  granted  in  all  cases 
where  an  inferior  tribunal,  board,  or 
officer  exercising  judicial  functions 
has  exceeded  the  jurisdiction  of  such 
tribunal,  board,  or  officer,  and  there 
is  no  appeal,  nor,  in  the  judgment  of 
the  court,  any  plain,  speedy,  and  ade- 
quate remedy.  Clary  v.  Hoagland, 
5  Cal.  476;  People  V,  Marin  County, 
10  Cal.  344;  Miller  v,  Sacramento 
County,  25  Cal.  94. 

Hence,  under  this  statute,  the  writ 
can  be  used  for  none  other  than  ju- 
risdictional questions.  Henshaw  v. 
Butte  County,  19  Cal.  150;  Murray  r. 
Mariposa  County,  23  Cal.  492;  People 
V,  Dwinelle,  29  Cal.  633;  Finch  r. 
Tehama  County,  29  Cal.  454;  People 
V,  Johnson,  30  Cal.  98;  Winter  w.  Fitz- 
patrick,  35  Cal.  269. 

The  words  in  California  Practice 
Act,  section  456,  **  has  exceeded  the 
jurisdiction  of  such  tribunal,*'  etc., 
and  those  of  section  462  of  the  same 
act,  "  has  regularly  pursued  the  au- 
thority of  such  tribunal,"  etc.,  in 
defining  the  office  of  the  writ,  are  held 
to    present    substantially    the    same 
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but  in  other  states  this  practice  has  been  extended,  allowing  cer- 
tiorari to  be  used  also  for  the  correction  of  illegalities  in  pro- 
cedure.* 

b.  General  Rule  as  to  Jurisdictional  Errors. — The 

leading  object  of  the  writ  of  certiorari  is  to  keep  inferior  judica- 
tories within  the  bounds  of  their  jurisdiction ;  and  where  any 
such  tribunal,  judicial  or  quasi'\\x6\z\^y  has  proceeded  without  any 
jurisdiction,  or  in  excess  thereof,  certiorari  lies  to  correct  the 
error.* 

idea,  and  under  neither  section  can  directly    review    their    proceedings, 

anything  but  jurisdiction  be  inquired  These  are  the  only  instances  in  which 

into.     Central  Pac.   R.   Co.  v.   Board  their  proceedings  can  be  reviewed  on 

of  Equalization,  43  Cal.  365.  certiorari.     People  v,  Wilkinson,   13 

MiMonri.  —  The  writ  of  certiorari,  111.  660;  Doolittle  v.  Galena,  etc.,  R. 
under  the  constitutional  provisions  of  Co.,  14  111.  381;  Chicago,  etc.,  R.  Co. 
Missouri,  is  strictly  the  common-law  v.  Whipple,  22  111.  105;  Hyslop  v, 
writ  of  that  name,  and  it  only  reaches  Finch,  99  111.  171;  Gerdes  v,  Cham- 
errors  in  the  record  jurisdictional  in  pion,  io8  111.  137.  See  also  Deer  v, 
their  nature.  State  v.  Smith,  loi  Mo.  Highway  Com'rs,  109  111.  379;  Peter- 
174.  son  V,  Lawrence,  20  111.  App.  631. 

Montana. — On  certiorari  to   review  Iowa. — Under    the    Code   of    Iowa 

the  appointment  of  a  receiver  of  a  there   are  likewise  two  grounds  for 

corporation,  the  only  question  to  be  certiorari:     ist.    That    the    inferior 

considered  is  the  jurisdiction  of  the  court,  board,  or  officer  is  alleged  to 

court  to  make  the  appointment,  and  have  exceeded  his  or  its  jurisdiction; 

not  whether  it  properly  exercised  its  2d.  That  such  court,  board,  or  officer 

discretion  in  so  doing.     State  v.  Dis-  is  otherwise  acting  illegally.     Edgar 

trict  Ct.   (Mont.,  1895),  39  Pac.  Rep.  v.  Greer,  14  Iowa  211;  Smith  r.  Jones 

316.  County,  30  Iowa  531. 

Kayada. — The  Nevada  statute  is  the  Loniiiiana. — In  Louisiana  to  invoke 

same  as  the  California  act,  and  the  the  jurisdiction  of  the  Supreme  Court 

decisions   under  it  are  in  line  with  under  certiorari  and  prohibition  the 

those  of  the  latter  state,  holding  none  .  relator   must   establish  one  of  three 

but  jurisdictional  questions  to  be  re-  things:    i.   That  the  proceedings  are 

viewable  by  certiorari.     Maynard  v,  infected  with  some  fatal  irregularity, 

Railey,  2  Nev.  313;  State  v,  Washoe  rendering  them  absolutely  void;  or. 

County,   5  Nev.   317;  State  v.  Hum-  2.  That  the  jurisdiction  of  the  cause 

boldt  County,   6  Nev.    100;  State  v,  did  not  belong  to  the  court  which  as- 

Ormsby  County,  7  Nev.  392;  Hetzel  sumed  it,  but  to  a  different  court;  or, 

V,  Eureka  County,  8  Nev.  359;  Max-  3.  That  the  cause  is  of  a  nature  the 

well  V.  Rives,    11  Nev.  213;   Phillips  jurisdiction  of  which  is  denied  to  any 

r.  Welch,  12  Nev,  158;  In  re  Wixom,  court,  because  not  within  the  limits 

12  Nev.  219.  of  judicial  power.     State  v.  Houston, 

1.  See  V.  16,  infra,  40  La.  Ann.  393.      See  State,  v.  Righ- 

Alabama. — The  practice  in  Alabama  tor,  40  La.  Ann.  852. 

is  much  the  same  as  in  Illinois,  which  Michigan. — In  Jackson  v.  People,  9 

see.     Camden  v.  Bloch,  65  Ala.  236;  Mich,   iii,  77  Am.  Dec.  491,  it   was 

McAllilley   v,    Horton,   75    Ala.    491;  held  that  errors  other  than  jurisdic- 

McCulley  v.  Cunningham,  96  Ala.  583.  tional  could  be  inquired  into  on  the 

Arkantai. — And  the  Arkansas  stat-  common-law     certiorari.       But      see 

ute  is  to  the  same  effect.     Burgett  v,  Parker  v.  Copland,  4  Mich.  528,  hold- 

Apperson,  52  Ark.  213.  ing  that  the  only  inquiry  on  a  com- 

niinois. — By  the  practice  in  Illinois  mon-law  certiorari  is  whether  the  in- 

thc  common-law    writ    of    certiorari  ferior  tribunal  had  jurisdiction   and 

may   issue  to  all   inferior    tribunals  acted  within  its  limits, 

and  jurisdictions  in  cases  where  they  2.  Arkansas. — Baxter  v.  Brooks,  29 

exceed  their  jurisdiction  and  incases  Ark.   173;   Ashley   v,  Brasil,   i  Ark. 

where  they  proceed  illegally  and  there  144. 

is  no  appeal  or  other  mode  given  to  California, — Clary  v,    Hoagland,  5 
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In  tribunals  of  special  and  limited  jurisdiction  the  particular 
facts  ^nd  circufnstances  upon  wl^ich  their  jurisdiction  is  based 

Cat.   476;    People   v,   Marin   County,  to  it;  but  an  exception  to  this  rule  is 

10    Cal.   344;    Miller    v.   Sacramento  recognized  wh^r^  the  want  of  juris- 

County,  25  Cal.  94;  California  Pac  R.  diction  is  apparent  on  the  face  of  the 

Co.  r.   Central  Pac.  R.  Co.,  47  Cal.  proceedings,    and    such    jurisdiction 

528;  Levy   r.    Superior   Ct.,   66  Cal.  must  be  affirmatively  shown  on  the 

293.  face  of  the  record.     State  v.  Cohen, 

Florida, — Jacksonville,  etc.,  R.  Co.  13  S.  Car.  198. 

V.  Boy  (Fla.,  1894),  16  So.  Rep.  290.  Ko  Caaae  of  Action. — Where   a  dec- 

Illinais, — People    v,    Wilkinson,  13  laration   does   not  state   a    cause  of 

111.  660.  action    with    certainty,   so    thai    the 

l{€w  Jersey. — Loring  v,    Ramsey,  3  court  above  may  see  whether  the  court 

N.  J.  L.  212;  Van  Riper  V.  Van  Riper,  below   had  jurisdiction  or   not.   cer- 

4  N.  J.  L.  176.  tiorari  will  be  granted  to  reverse  the 

New  York, — Tallman  v,  Bigelow,  lo  proceedings.      Houghton    v.    Strong, 

Wend.    (N.  Y.)   421;    Stone   v.    New  Col.  &  C.  Cas.  (N.  Y.)  302. 

York,  25  Wend.   (H.  Y.)   157;    People  Overruling  Spocial  Appoal. — And  this 

V.  Donnelly,  21  How.  Pr.  (N.  Y.  Su-  is  the  proper  writ  by  which  to  review 

preme  Ct.)  406.  the  judgment   of  the   Circuit    Court 

Tennessee, — Arnold  v.  Embree,  Peck  overruling  a  special   appeal    from  a 

(Tenn.)  134.  justice's  court   for    alleged   jurisdic- 

Ordar  Directing  an  Action. — In   Ohm  tional  defects.     Peterson  v.    Fowler, 

V,  Superior  Ct.,  85  Cal.  545,  the  writ  76  Mich.  258. 

of  certiorari  was  used  to  annul  an  Amount  of  SnpersedeM  Bond. — Where 

order  of  a   trial   court    directing  an  the  amount  of  a  supersedeas  bond  is 

alleged  creditor  of  an  estate  to  insti-  regulated  by  statute,  the  court  acts 

tute  an  action  in  the  name  of  the  ad-  without  jurisdiction  in  assuming  10 

ministrator  for  the  purpose  of  setting  arbitrarily  fix  such  amount,  and  cer- 

aside  a  conveyance  by  the  intestate,  tiorari    is    the   appropriate    remedy, 

such  a  proceeding  being  without  au-  State  v,  Superior   Ct.  (Wash.,    1895), 

thority  of  law.  39  Pac.  Rep.  644. 

De^ct  of  Joriidiotion. — In  Fowler  v,  Prooeedings  to  Take  Property. — Where 

Lindsey,  3  Dall.  (U.  S.)  411,  it  was  property  is  sought  to  be  t^ken  through 

said  that  a  certiorari  is  never  issued  the  instrumentality  of  courts  or  offi- 

from  a  superior  to  an  inferior  court  cers   of   inferior   local  jurisdiction  a 

to  remove  a  cause  merely  for  a  defect  full  and  ample  means  is  afforded  to 

of  jurisdiction;  such  defect  might  be  review   the    proceedings,   and    have 

objected  to  in  the  court  below  or  con-  their  validity  passed  upon,  by  a  com- 

sidered  above  by  writ  of  error.     See  mon-law  writ    of  certiorari.     Andcr- 

also  Glaze  v,  Blake,  56  Ala.  379.  son  v.  St.  Louis,  47  Mo.  479. 

Judgment  of  Trial  Jnitice. — A  writ  of  Foundation  £or  Objections  to  Jnriadic- 
certiorari  to  review  a  judgment  ren-  tion. — Objections  on  the  ground  of 
dered  by  a  trial  justice  will  be  denied  defect  of  jurisdiction  may  be  founded 
as  a  substitute  for  the  appeal;  but  if  on  the  character  and  constitution  oi 
it  appears  upon  the  return  that  the  the  inferior  court,  the  nature  of  the 
inferior  tribunal  to  which  it  was  di-  subject  matter  of  the  inquiry,  or  the 
rected  has  rendered  judgment  in  a  absence  of  some  preliminary  proceed- 
case  of  which  it  had  no  jurisdiction,  ing  which  was  necessary  to  give  ju- 
or  against  parties  who  have  not  by  risdiction  to  the  inferior  court.  Co- 
proper  process  been  brought  within  lonial  Bank  of  Australasia  v.  Willan, 
its  jurisdiction,  the  writ  will  lie.  L.  R.  5  P.  C.  417,  43  L.  J.  P.  C,  39, 
Thus  where  parties  have  not  been  22  W.  R.  516,  30  L.  T.  N.  S.  237. 
served  with  process,  and  judgment  The  Improper  DiveBtitnre  of  jurisdic- 
has  been  rendered,  such  judgment  tion,  such  as  an  erroneous  dismissal 
may  be  reviewed  on  certiorari.  Where,  by  the  Superior  Court  of  an  appeal 
however,  a  party  submits  the  ques-  from  a  justice,  may  be  remedied  and 
tion  of  jurisdiction  to  the  inferior  the  cause  reinstated  by  certiorari, 
court,  its  decision  on  such  question  Hall  z/.  Superior  Ct.,  71  Cal.  550.  See 
has  the  same  binding  force  as  its  de-  Levy  v,  Superior  Ct.,  66  Cal.  292. 
cisioa  on  other  questions  submitted  On  Appeal  want  of  jurisdiction  in  the 
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must  appear  upon  the  face  of  the  proceedings,  and  if  they  do  not 
thus  appear  certiorari  will  lie.* 

Frooeedi&gB  without  Proper  Votioe. — An  example  of  this  use  of  the 
writ  is  where  proper  notice  is  not  given  to  parties  before  adjudi- 
cating upon  their  rights.  In  such  a  case  the  tribunal  acts  without 
jurisdiction,  and  it  is  the  function  of  the  writ  of  certiorari  to  cor- 
rect this  error.* 

court  below  is  equally  a  want  of  it  the  petitioner  will  sustain  injury  ex- 

in  the  appellate  court,  and  certiorari  ceeding  one  thousand  dollars,  is  sufii- 

is  the  proper  remedy.     People  v.  Suf-  cient   to   vest  a  District  Court  with 

folk  County,  24  Wend.   (N.  Y.)  249;  jurisdiction.     A  prayer  for  a  money 

Peacock  v.  Leonard,  8  Nev.  84.  judgment  is  unnecessary.      State  v. 

Tokineiiee. — In  Nashville  r.  Pearl,  11  Rightor,  40  La.  Ann.  852,  where  cer- 
Humph.  (Tenn.)  249,  the  Tennessee  tiorari  was  denied, 
practice  is  given  thus  by  Mc Kinney,  Appointment  within  Jnrisdiotion  of 
J.:  "  From  the  earliest  period  of  our  Conrt. — A  certiorari  removing  to  the 
judicial  history  the  certiorari  has  had  Supreme  Court  of  New  Jersey  the  pro- 
given  to  it  a  much  more  extended  ap-  ceedings  of  the  Orphans'  Court,  ap- 
plication than  in  England;  and  it  has  pointing  a  new  trustee,  will  not  lie,  if 
been  used  for  purposes  wholly  un-  it  appears  that  the  appointment  was 
known  to  the  common  law.  It  has  within  the  jurisdiction  of  the  Orphans' 
been  adopted,  with  us,  as  the  almost  Court.  Brush  v.  Young,  28  N.  J.  L. 
universal  method  by  which  the  circuit  237. 

courts,  as  courts  of  general  jurisdic-  1.  State  v,  Scott,  9  N.  J.  L.  17;  State 

tion,  both  civil  and  criminal,  exercise  v.  Van  Geison,  15  N.  J.  L.  339;  State 

control  over  all  inferior  jurisdictions,  v,  Shreeve,  15  N.  J.  L.  57;  New  Jer- 

however    constituted    and    whatever  sey  R.,  etc.,  Co.  v.  Suydam,  17  N.  J. 

their  course  of  proceeding;  as   well  L.   25;  Starr  v.   Rochester,  6  Wend, 

where  they  have  attempted  to  exer-  (N.  Y.)  564.     See  V.  18.  ^.,  infra. 

cise  a  jurisdiction  not  conferred,  as  Distrlot  Oourt  of  Maine. — But  the  rule 

where  there  has  been  an  irregular  or  that  it  must  appear  by  the  record  that 

erroneous    exercise    of   jurisdiction;  courts  of  local  and  limited  jurisdiction 

and  in  criminal  proceedings  as  well  have  verified  every  fact  necessary  to 

as  in  civil."  give  them  jurisdiction  was   held  not 

TTnoonstitntionality  of Aot. —Certiorari  applicable   to  the    District   Court    of 

does  not  lie  to  remove  proceedings  Maine.      Where,  therefore,  the  proc- 

for  want  of  jurisdiction,  on  the  ground  ess  contained  the  proper  averments 

that  the  act  under  which  justices  were  to  give  that  court    jurisdiction,  and 

appointed  was  unconstitutional.  Judg-  the  court  acted  in  the  matter,  the  pre- 

roent    of    ouster   must    first  be   pro-  sumption  was  that  it  had  become  sat- 

nounced  against  them.    Coyler.  Sher-  isfied  of  the  existence  of  all  the  facts 

wood.  I  Hun  (N.  Y.)  272.  necessary  to  give  it  jurisdiction,  and 

Tribunal  of  Parties'  Own  Choosing. —  certiorari   did   not   he   because   of  a 

Where,  at  the  request  of  the  parties  failure   of  the  record  to  state  these 

to  the  suit,  the  judge  remains  in  the  facts.     Farrar  v.  Loring,  26  Me.  202. 

jury  room  and  participates  in  the  con-  9.   Highway    Com'rs    v.    Claw,    15 

sultation  of  the  jury,  the  parties,  by  Johns.  (N.  Y.)  537;  Com.  v.  Chase,  2 

their  own  action,  have  constituted  a  Mass.  170;  Com.  v.  Coombs,  2  Mass. 

tribunal   of   their   own  to  determine  489;    Com.    v.    Peters,    3   Mass.   229; 

what  verdict  should  be  rendered,  and  Com.  v,  Sheldon,  3  Mass.  188:  State 

the  parties  having  made  no  objection,  v.  Baring,  8  Me.  135;  Ex  p.  Baring,  8 

such  court  has  jurisdiction  to  render  Me.  137;  Bixby  v.  Goss,  54  Mich.  551. 

judgment,  and  the   verdict  rendered  See  V.  18.  </.,  infra. 

cannot    be    reviewed    on    certiorari.  Asseetment  of  Damagee. — An  action  by 

Snyder  v,  Wilson,  65  Mich.  336.  county  commissioners  issuing  a  war- 

SnUicient   Avennent  to   Coiner  Juris-  rant  for  a  jury   to  assess  damages, 

diction. — In    lAfuisiana    an    averment  without  giving  notice  to  the  parties 

thatt   unless  an  injunction   issue   to  adversely    interested,    is    erroneous 

prevent   certain     apprehended    acts,  and  illegal,  and  certiorari  will  lie  %q 
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c.  Where  Other  Remedies  Exist. — This  writ  is  certainly 
the  appropriate  one  where  there  is  no  appeal  or  other  adequate 
remedy,  and  in  some  states  even  the  existence  of  such  other  proc- 
ess will  not  operate  as  a  bar.* 

d.  Writ  Denied  by  Statute. — Even  though  a  statute  directs 
that  proceedings  had  under  and  by  virtue  of  it  shall  not  be  re- 


review  such  proceedings.  Atlantic 
etc.,  R.  Co.  v.  Cumberland  County, 
51  Me.  36. 

SappresBion  of  Koiianee.  —  Where  a 
board  of  health  which  is  authorized 
to  order  the  suppression  of  a  nuis- 
ance,  after  giving  reasonable  notice 
to  the  person  against  whom  the  main- 
tenance of  the  nuisance  is  alleged, 
has  made  such  an  order  without  no- 
tice, certiorari  will  lie  under  N.  Y. 
Code  Civ.  Pro.,  §  2120,  preserving 
the  writ  of  certiorari  as  it  existed  at 
common  law,  except  when  express- 
ly taken  away  by  statute.  People 
V.  Board  of  Health  (Supreme  Ct.), 
12  N.  Y.  Supp.  561,  58  Hun  (N.  Y.) 

595. 
Continnanoe.  —Where  a  justice  of  the 

peace  has  acted  illegally  by  contin- 
uing a  cause  without  notice  to  the 
defendant  of  the  day  fixed  for  trial, 
a  certiorari  will  lie  to  remove  such 
cause  into  the  Circuit  Court  in  order 
that  another  trial  may  be  had.  West 
V.  Williamson,  i  Swan  (Tenn.)  277. 

And  where  a  continuance  had  been 
asked  by  the  defendant  and  promised 
by  the  justice,  but,  notwithstanding, 
judgment  was  rendered  against  him, 
no  evidence  being  produced,  and  the 
defendant  having  no  notice  of  judg- 
ment until  it  was  too  late  to  move  to 
set  it  aside,  a  certiorari  lay  to  remove 
such  proceeding.  Darling  v»  Neill, 
15  Tex,  104. 

New  Triid. — Where  a  justice  of  the 
peace  has  granted  a  new  trial  with- 
out notice  to  the  adverse  party  of 
the  application  therefor,  and  has 
rendered  judgment  thereon,  the  judg- 
ment, having  been  rendered  when  the 
justice  had  no  jurisdiction,  is  void, 
and  the  proceedings  may  be  removed 
into  the  District  Court  by  certiorari. 
Aycock  V,  Williams,  18  Tex.  392. 

Insufficient  Citation. — Where  it  ap- 
pears that  the  defendant  was  not  le- 
gally cited  to  appear,  the  proceedings 
had  against  him  are  without  jurisdic- 
tion, and  certiorari  is  the  proper  rem- 
edy. McFaddin  v*  Spencci.  18  Tex. 
440. 


Thus  insolvent  notices  for  creditors 
to  show  cause  must  be  published  six 
whole  weeks,  as  required  by  statute; 
and  if  this  be  not  complied  with,  cer- 
tiorari lies  for  want  of  jurisdictioa 
Anonymous,  i  Wend.  (N.  Y.)  90. 

The  Inanfficienoy  of  the  Servioe  of  cita 
tion,  when  not  waived,  is  good  ground 
for  certiorari  to  the  District  Court  for 
review  of  a  judgment  rendered  by  a 
justice  of  the  peace.  Hill  v,  Faison, 
27  Tex.  428;  Perry  v.  Rohde,  20  Tex. 
729. 

Immaterial  Error  in  Snmmonf. — But 
the  mere  fact  that  the  plaintiff's  name, 
as  appearing  in  the  summons,  is  mis- 
spelled— the  summons  having  been 
duly  served — is  no  excuse  for  failure 
to  appear  and  defend  the  suit,  nor  is 
it  sufficient  ground  for  the  statutory 
writ  of  certiorari  to  remove  the  cause 
into  the  Circuit  Court.  Hermann  v, 
Butler,  59  111.  225. 

Defective  Betnm. — Where,  in  an  ac- 
tion in  a  justice's  court  against  a 
corporation,  the  return  of  the  con- 
stable is  "executed  by  summons,"  a 
judgment  by  default  against  the  de- 
fendant, which  contains  no  entry 
showing  who  was  served  with  no- 
tice, as  required  by  Ala.  Code  1886, 
§  2567,  is  void  for  want  of  jurisdic- 
tion, and  certiorari  is  the  proper  rem- 
edy. (Stone,  C.J.,  </iJj^«/r»^.)  Inde- 
pendent Pub.  Co.  V.  American  Press 
Assoc.  (Ala.,  1894),  15  So.  Rep.  947. 

1.  See  V.  10,  supra, 

Michigan,  New  York,  MUtonri,  District 
of  Colombia. — While  it  is  true  that  cer- 
tiorari should  not  be  favored  where 
any  other  remedy  is  adequate,  yet  it 
will  undoubtedly  lie  for  want  of  ju- 
risdiction. Dunlap  V,  Toledo,  etc.,  R- 
Co.,  46  Mich.  190. 

Thus  it  has  been  held  to  lie  though 
there  be  a  remedy  by  action.  Starr 
V.  Rochester,  6  Wend.  (N.  Y.)  564; 
State  V.  Dowling,  50  Mo.  134. 

And  in  a  case  where  the  police  court 
has  no  jurisdiction  the  writ  may  issue, 
notwithstanding  the  statute  provides 
for  an  appeal  where  there  is  to  be  a 
retrial  of  the  case.     Bates  r.  Dis- 
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moved  by  certiorari,  yet  if  the  tribunal  has  no  jurisdiction  of  the 
cause  the  proceedings  are  under  pretense  and  not  in  pursuance 
of  the  act,  and  certiorari  will  lie  to  correct  the  error.* 

e.  Threatened   Excess — Premature    Application. —But 

until  the  tribunal  has  exceeded  its  jurisdiction  an  application  for 
the  writ  is  premature,  and  will  generally  be  refused.* 

/.  Jurisdictional   Errors  in  Particular  Tribunals — 

(i)  Judicial  Bodies — (a)  DUtriet  Conrt. — Illustrative  of  the  general 
lule,  the  cases  in  which  certiorari  has  been  granted  for  want  or 
excess  of  jurisdiction  in  particular  judicial  tribunals  may  be  here 
«s^iven.  The  writ  has  been  held  appropriate  where  the  District 
Court  acts  without  jurisdiction.' 

(b)  Connty  and  Probate  ConrtB. — This   principle  applies    to    county* 


trtct  of  Columbia,  i  McArthur  (D.  C.) 

433- 

1.  Rex  V,  Justices,  6  D.  &  R.  469,  16 

E.  C.  L.  266,  5  B.  &  C.  816;  Rex  v. 
Justices,  17  Jur.  531,  22  L.  J.  M.  C. 
142;  Reg.  V.  Rose,  i  Jur.,  N.  S.  803,  24 
L.  J.  M.  C.  130;  Reg.  V.  Wood,  5  EL 
&  Bl.  49,  85  £.  C.  L.  49;  Jackson  r. 
People,  9  Mich,  iii;  Stanley  v.  Hor- 
ner, 24  N.  J.  L.  511  ;   Fowler  r.  Roe, 

25  N.  J.  L.  549;  Schuyler  v,  Trefren, 

26  N.  J.  L.  213  ;  Morris  Canal,  etc., 
Co.  V.  Mitchell,  31  N.  J.  L.  99.  See 
V.  2.  b.^  supra. 

Thus  the  tenth  section  of  the  Act 
of  AVw  y^rj^  concerning  apprentices 
and  servants  provides  that  no  writ 
of  certiorari  or  other  process  shall 
issue  or  be  issuable  to  remove  into 
the  Supreme  Court  any  proceeding 
had  in  pursuance  of  the  act,  etc.  It 
was  held,  hovvcver,  that  where  the 
objection  was  to  the  jurisdiction  and 
not  to  the  proceeding,  certiorari  would 
lie.  notwithstanding  those  provisions. 
Vunck  r.  Whorl,  2  N.  J.  L.  315:  Tall- 
man  V.  Woodward,  2  N.  J.  L.  242: 
Ackerman  v,  Taylor,  9  N.  J.  L.  65. 

2.  Ex  p.  Buckner,  9  Ark.  73.  See 
V.  8,  supra* 

Califomia. — The  function  of  a  writ  of 
review  under  the  Cal.  Code  Civ.  Pro., 
§  1068,  is  not  to  restrain  the  proceed- 
ings of  an  inferior  tribunal,  but  to 
annul  proceedings  which  have  been 
taken  without  jurisdicti'^n.  It  cannot 
be  employed  to  prevent  the  threatened 
excess  of  jurisdiction.  Sayers  v.  Su- 
perior Ct.,  84  Cal.  642;  Lamb  v. 
Schottler,  54  Cal.  319;  Wilson  v,  Sac- 
ramento County,  3  Cal.  386. 

Vew Jersey. — In  States.  Jersey  City, 
29  N.  J.  L.  170,  however,  it  was  held 
that  where  the  common  council  passes 


an  ordinance  which  it  has  no  power 
to  make,  the  Supreme  Court  will  set 
it  aside  on  certiorari  brought  by  a 
person  who  may  be  a£fected  by  it, 
though  no  attempt  has  been  made 
to  enforce  it.  See  also  State  v.  Pat- 
erson,  34  N.  J.  L.  163. 

8.  Prooeedings  without  Kotioe.  — 
Where  during  the  term  of  the  District 
Court  at  which  a  judgment  was  made, 
approved,  and  signed,  but  after  coun- 
sel for  one  of  the  parties  had  left  the 
court,  an  order  was  made  setting 
aside  such  judgment,  and  other  pro- 
ceedings were  had,  it  was  held  that 
the  order  was  without  jurisdiction 
and  might  be  corrected  by  certiorari. 
Hawkeye  Ins.  Co.  v.  Duffie,  67  Iowa 

175. 

ModifyixLg  Jadgpnent  in  Y  aoation. — And 
where  a  judge  of  the  court  modifies 
in  vacation  a  decree  of  divorce  ren- 
dered the  previous  term,  he  proceeds 
without  jurisdiction,  and  a  writ  of 
certiorari  is  the  proper  remedy  under 
Code  Iowa,  §  3216.  Hamman  v.  Van 
Wagenen  (Iowa,  1895),  62  N.  W.  Rep. 

795. 

Departing  from  Mandate. — The  judg- 
ment of  the  District  Court  being  re- 
versed on  appeal  and  remanded  for 
further  proceedings  in  accordance 
with  the  opinion,  such  court  has  no 
jurisdiction  to  take  any  action  incon- 
sistent with  such  opinion,  and  if  it  at- 
tempts to  do  so  its  proceedings  may 
be  corrected  by  certiorari.  Edgar  v, 
Greer,  14  Iowa  211. 

4.  Flanagan  v.  Pierce,  27  Tex.  78, 
Batchelder  v.  Moore,  42  Cal.  412; 
State  V.  Hinkle,  37  Ark.  533. 

Criminal  Appeal.— When  the  defend- 
ant in  a  criminal  case  appeals,  the 
County  Court  has   no  jurisdiction  to 


95 


Whta  the  Writ  Um, 


CERTIORARI.  Want  <nr  Ezms  of  Juiaiietira. 


and  probate  courts.* 

(e)  Comaon  Pleat. — The  writ  of  certiorari  has  also  t>een  granted  to 
review  a  judgment  of  the  Court  of  Common  Pleas,  void  upon  its 
face  for  excess  of  jurisdiction.* 

(d)  JutlMof  Um  FBMa, — So  where  a  justice  of  the  peace  proceeds 
without  jurisdiction,  certiorari  will  lie.* 

(2)  Quasi-judicial  Bodies. — Nor  is  certiorari  limited  to  judi- 
cial bodies,  but  it  may  be  granted  to  those  of  a  ^Mii«>judicial 
nature,    such    as    county  commissioners,^    boards  of  supervis- 


in quire  into  errors  committed  to  the 
prejudice  of  the  people  who  have  not 
appealed,  and  if  it  does  so  certiorari 
lies  to  correct  the  error.  Morley  v. 
Elkins,  37  Cal.  454. 

Orantlng  Ferry  LImiim.  —  So  certio- 
rari lies  to  review  the  action  of  a 
county  judge  in  entertaining  and  de- 
termining an  application  for  the  grant 
of  a  ferry  license  where  such  action 
is  beyond  his  jurisdiction,  the  power 
being  vested  in  the  supervisors  alone. 
Chard  v.  Harrison,  7  Cal.  113. 

Appointment  of  Oommiseioners. — The 
writ  is  also  applicable  where  without 
authority  the  county  judge  appoints 
commissioners.  Western  Union  R. 
Co.  V,  Dickson,  30  Wis.  389. 

Ordering  Constraotlon  of  Road. — And 
certiorari  and  not  appeal  is  the  proper 
remedy  for  a  person  injured  by  the 
decision  of  a  County  Court  directing  a 
road  through  his  land,  the  court  hav- 
ing proceeded  without  power  to  con- 
struct such  road.  Cowan's  Case,  i 
Overt.  (Tenn.)  311. 

Enforcing  Order  Beyersed  on  Appeal. — 
Where  the  County  Court  issued  a 
mandamus  to  enforce  an  order  which 
had  been  reversed  on  appeal,  certio- 
rari was  allowed.  Clary  v.  Hoagland, 
5  Cal.  476. 

1.  Baskins  v.  Wylds,  39  Ark.  347  ; 
Phelps  V,  Bucks,  40  Ark.  219;  Ex  p, 
Pearce,  44  Ark.  509. 

2.  Street  v.  Stuart,  38  Ark.  159. 

8.  State  V.  Briton,  3  N.  J.  L.  506;  Lor- 
ing  V.  Ramsey,  3  N.  J.  L.  212;  Herri- 
gas  V.  M'Gill,  I  Ashm.(Pa.)i52;  Reav. 
Titman,  3  Pa.  Dist.  Rep.  458;  Marble 
V,  Laney,  41  Ga.  624;  McCardle  v.  Fo- 
garty,  41  Ga.  626;  Tiffany  v,  Gilbert, 
4  Barb.  (N.  Y.)  320;  Lake  Shore,  etc., 
R.  Co.  v.  Hunt,  39  Mich.  469;  Dou- 
gan  V.  Arnold,  4  Dev.  (N.  Car.)  99; 
Kennedy  v,  Gorman,  4  Cranch  (C. 
C.)  347;  State  V,  Fowler  (La.,  1895),  16 
So.  Rep.  565;  Hall  v.  State,  12  Gill 
^  J.   (Md.)  329;  Woodbury  r.  Hen- 


ningsen  (Wash.*  1895),  39  Pac.  Rep. 
143;  Countz  V.  Markling,  30  Ark.  17; 
Combs  r.  Dunlap,  19  Wis.  591. 

ninstrations. — In  the  following  cases 
it  was  held  that  the  justice  had  acted 
without  jurisdiction,  and  that  certio- 
rari was  the  proper  remedy: 

In  an  action  for  false  imprisonment, 
under  Ntw  Jfrsey  Laws.  Jeffers  v. 
Brook  field,  i  N.  J.  L.  44. 

In  an  action  of  trespass,  quart  clan- 
sum  /regit,  it  appearing  that  the  title 
was  involved.  State  v.  Stanger,  49 
N.  J.  L.  191. 

In  a  case  commenced  by  attach- 
ment, when  no  personal  service  was 
had  and  no  appearance  entered,  de- 
fendant having  no  notice  of  the  pro- 
ceeding until  after  the  statutory 
remedy  had  lapsed.  Withington  v. 
Southworth,  26  Mich.  381. 

Where  a  justice,  having  entered 
judgment  according  to  the  jury's 
verdict,  changed  that  judgment  eight 
days  afterwards.  State  v.  Case,  14 
Mont.  520. 

Or  where  the  justice  vacates  a  judg- 
ment rendered  by  him  without  a  mo- 
tion for  a  new  trial,  there  being  no 
other  remedy  by  appeal.  Winter  v. 
Fit  z  pat  rick,  35  Cal.  269. 

The  Act  of  Congress  of  March  3, 
1829,  authorizing  **any  court,  judge, 
justice,  or  other  magistrate  having 
competent  power  to  issue  a  warrant" 
for  the  arrest  and  examination  of 
seamen  deserting  foreign  vessels,  ap- 
plies only  to  courts,  judges,  justices, 
etc.,  of  the  United  States,  and  if  a 
justice  of  a  state  assuntes  to  act,  his 
proceedings  are  without  jurisdiction, 
and  certiorari  is  applicable.  Matter 
of  Bruni,  i  Barb.  (N.  Y.)  187. 

4.  Where  they  have  proceeded  with* 
out  jurisdiction.  Levant  v.  Pcnol>- 
scot  County,  67  Me.  429;  Scarborough 
V,  Cumberland  County,  41  Me.  604; 
Bangor  v.  Penobscot  County,  30  Mc* 
270;  White  r.  Lincoln  County,  70  Mc 
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ors,*  boards  of  equalization,'  drain  commissioners,*  and  others 
of  a  similar  nature.* 

317;    Carland    v,    Custer    County,   5  1.  Where  the  board  of  supervisors 

Mont.  592.  exceeds    its    jurisdiction,    the    error 

Hoyada. — Thus  county  commission-  may  be  corrected  by  certiorari.     Peo- 

crs  in  Nevada,  in  attempting  to  rec-  pie   v,   Marin   County,    10    Cal.   344; 

oncile  two  conflicting  statutes,  com-  Miller  v,  Sacramento  County,  25  Cal. 

mit  an  excess  of  jurisdiction,  which  94;   Murray  v.   Mariposa  County,  23 

may  be  corrected  by  certiorari.     State  Cal.   492;   Fall  v.  Paine.  23  Cal.  302; 

V.  Washoe  County.  6  Nev.  105.  Abney  v,  Clark,  87  Iowa  727. 

In  Maaiaohtuetts  they  have  no  au-  California.— Under  the  Consolidation 
thority  to  allow  costs  to  either  party.  Act  of  California  the  board  of  super- 
under  a  petition  for  an  abatement  of  visors  of  the  city  and  county  of  .Sur- 
taxes. Lowell  V,  Middlesex  County,  ramtnto  have  no  power  to  create  the 
6  Allen  (Mass.)  131.  office  of  assistant  clerk  to  the  board, 

The  commissioners  had  no  author-  nor  to  raise  the  salaries  fixed  in  the 
ity  to  issue  a  warrant  for  a  jury  to  twenty-fourth  section  of  the  act,  and 
assess  damages  for  land  taken  for  a  their  action  in  these  respects  may  be 
common  sewer,  under  Mass.  Stat.  1859,  reviewed  by  certiorari.  Robinson  v. 
c.  137,  after  the  expiration  of  six  Sacramento,  16  Cal.  208. 
months  from  the  decision  to  take  the  Iowa. — So  jurisdiction  is  not  con- 
land,  although  the  owner  had  no  ferred  on  a  board  of  supervisors  in 
notice  of  their  decision  until  after  the  Iowa  to  determine  the  right  of  a  mu- 
expiration  of  the  six  months,  and  cer-  nicipal  corporation  to  assess  a  tax; 
tiorari  lies  to  correct  the  error.  Cam-  nor  has  the  board  authority  to  abate 
bridge  v,  Middlesex  County.  6  Allen  the  tax  levied  by  the  district  town- 
(Mass.)  134.  ship,  upon  the  ground  that  the  right 

Maine. — Where  the  county  commis-  to  levy  it  is  in  another  township,  and 

sioners,   having  .located    a    highway  certiorari  lies.     Taylor  ».  Moore,"  39 

upon  a  petition,  close  their  proceed-  Iowa  605. 

ings  earlier  than  is  allowed  by  law,  2.  Where  a  board  of  equalization 

a  writ  of  certiorari  will  be  granted,  acts  in  a  case  not  within  its  jurisdic- 

Windham  et  al.y   Petitioner,   32  Me.  tion,  certiorari  is  the  proper  remedy. 

452.  Royce  v,  Jenney,  50  Iowa  676.     See 

In  a  case  which  showed  that  the  also  Hannibal,  etc.,  R.  Co.  v.  State 
county  commissioners  ordered  the  Board  of  Equalization,  64  Mo.  294. 
abatement  of  a  tax  where  they  had  no  8.  Certiorari  lies  to  review  the  pro- 
jurisdiction,  because  there  was  no  al-  ceedings  of  a  drain  commissioner  who 
legation  or  pretense  that  the  peti-  has  acted  without  jurisdiction.  Null 
tioner  brought  in  a  list,  etc.,  to  the  v.  Zierle,  52  Mich.  540;  Grose  v. 
assessors,  or  was  unable  to  do  so,  Zierle,  52  Mich.  542. 
the  court  ordered  the  writ  of  certio-  4.  Commiisioners  of  Highways. — When 
rari  to  be  issued.  Fairfield  v.  Somer-  it  is  sought  to  question  the  jurisdic- 
set  County,  66  Me.  385.  tion   of  commissioners  of  highways 

In  Winslow  v,   Kennebec   County,  in   regard   to   the  subject  matter  of 

37  Me.  561,  it  was  held  that  although  laying  out  and  establishing  a  high- 

the  commissioners  made  an  abatement  way,  the  only  mode  of  doing  so  is  by 

of  assessments  without  authority,  if  the  common-law   writ   of  certiorari, 

it  appears  from  the  whole  case  that  Highway  Com'rs  v.   Harper,   38  111. 

no  injury  has  been  done  to  the  town,  103. 

certiorari  will  be  denied.  Sohool  Tnuteea. — There  being  no  ap- 

But  see  Levant  v.  Penobscot  County,  peal  provided  by  law,  the  common-law 

67  Me.  429,  holding  that  where  the  writ  of  certiorari  is  the  appropriate 

commissioners  have  no  jurisdiction,  remedy   to  bring  before  the  Circuit 

and  are  exercising  an  authority  not  Court  for  review  the  proceedings  of 

conferred  by   law,   certiorari    is   the  the  trustees   of    schools    in    uniting 

proper  remedy;  and  stating  that  the  school    districts.      Miller    v.    School 

decision    in    Winslow    v,    Kennebec  Trustees,  88  111.  26. 

County,   37  Me.   561,  so  far  as  it  is  It  was  said  in  the  last  case  that  the 

inconsistent  with  the  above  proposi-  expression  in  Trumbo  v.  People,   75 

tion,  is  not  sound  law.  IIU   561,   in   relation   to    testing    the 
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16.  Brrort  in  Exercise  of  Proper  JnriicUction — a.  Generally.— 
At  common  law,  and  in  those  states  which  have  not  departed  ma- 
terially therefrom,  the  accepted  doctrine  is,  that  where  a  tribunal 
has  jurisdiction  a  writ  of  certiorari  does  not  lie  to  correct  mere 
errors  in  the  exercise  of  such  rightful  jurisdiction.^     Such  errors 

legality  of  the  formation  of  a  school  had  no  jurisdiction  and  that  his  as- 

district  by  an  information  in  the  na>  sessment  was  void,  though  it  woald 

ture  of  a  quo  warranto,  was  not  in-  render  the  collector  personally  liable, 

tended  to  decide  that  the   common-  would   not   prevent  a  review  of  the 

law  writ  of  certiorari  was  not  a  proper  assessors'  proceedings  by  certiorari, 

remedy  to  test  such  facts.  State  v.  Dowling,  50  Mo.  134. 

So  the  board  of  school  trustees  in  1.  Territory  v,  Dunbar,   i  Arizona 

Illinois^  in  changing  the  boundaries  510;  St.  Louis,  etc.,  R.  Co.  v.  Barnes, 

of   school  districts,  under  section  33  35  Ark.  95;   Carolan   f.    Carolan,  47 

of  the  school  law  as  amended  by  Acts  Ark.    511;    Sumerow  v.   Johnson,  56 

of  1877,  acts  without  jurisdiction  in  Ark.  85. 

proceeding  upon  a  materially  defec-  In   Burgett  v,  Apperson,   52  Ark. 

tive   petition,   and  certiorari   lies  to  213,   it  was  stated  that  the  cases  in 

correct   the   error.     Potter  v.  School  the   Arkansas  report   in    which  it  is 

Trustees,  xo  111.  App.  343.  said  the  writ  of  certiorari  cannot  be 

City  Conneil.  —  In  like  manner  the  used  for  the  correction  of  erroneous 

city  council  of  a  Massachusetts  town  proceedings  in  the  exercise  of  juris- 

acts  without  jurisdiction  in  proceed-  diction  were  cases  in   which   laches 

ing  upon  an  application  or  a  petition  in  not  appealing  was  imputable  to  tlie 

for  the  relocation  of  a  road  which  is  petitioner,   and   the   question   of  ju- 

not  in   substantial    conformity   with  risdiction   alone   was   presented  ;  or 

the     requirements    of     the     statute,  where  the  circumstances  preventing 

Barnes  v.  Springfield,  4  Allen  (Mass.)  the  appeal  were  probably  a  valid  ex- 

488.  cuse    for  not  appealing;   but  the  in- 

Conrt  of  Magistrates.  —  Certiorari  is  ferior  court   which    had  jurisdiction 

the  proper  remedy  by  which  to  de-  had  proceeded   regularly,  and  there 

termine   whether  a  court  of   magis-  was  a  legal  remedy  which  would  pre- 

trates  and  freeholders  has  jurisdic-  vent  injustice  if  the  party  was  really 

tion   to   order  restitution    of    leased  aggrieved. 

premises  to  the  landlord.     Follin  v,  California, — Coulter  v.  Stark,  7  Cal 

Coogan,  12  Rich.  (S.  Car.)  44.  244;    People   v.    Board  of  Delegates, 

Special  Monioipal  Board. — So  this  writ  14  Cal.  479;  People  v.  Burney,  29  Ca'.. 

will  lie  to  review  the  action  of  a  city  459;  People  v,  Dwinelle,  29  Cal.  632; 

board   in   purchasing   land,    under  a  Morley  r.  Elkins,  37  Cal.  454;  People 

resolution    of    the   common   council,  v,  Elkins,  40  Cal.  642;  Barber  v,  San 

where  such  purchase  was  in  excess  Francisco,   42   Cal.   630;    Monreal  r, 

of  the    authority    conferred    by   the  Bush,   46  Cal.   80;    Reynolds  v,  San 

common  council.     Jackson  t/.  Newark  Joaquin    County    Ct.,    47    Cal.  604', 

(N.  J.,  1895),  31  Ati.  Rep.  233.  Hitchcock   v.    Superior   Ct.,   73  Cal. 

Ck>mmittee  of  Court.— It  lies  also  to  295;  History  Co.  r.  Light,  97  Cal.  5^1 

quash  the  proceedings  of  a  commit-  Alexander  v.  Municipal  Ct., 66  Cal.387. 

tee   appointed  by   the  County  Court  Louisiana, — State  v.  Judge,  40  La- 

to  review  and  affirm  or  reverse  the  Ann.  434;  State  v.  Judge,  41  La.  Ann. 

decision  of  a  board  of  commissioners  314;    State  v,   LeBlanc,  42  La.  Ann. 

rcting  under  a  statute  which  has  been  H90;  State  v.  King,  42  La.  Ann.  1191- 

repealed.     Royalton  v.  Fox,  5  Vt.  458.  Maryland, — Gaither  v,  Watkins,  66 

City  Autlioritiei.>-In junction  will  not  Md.  576. 

lie  at  the  suit  of  taxpayers  to  restrain  Massachusetts,  — Ex  p,  Weston,  il 

city  authorities  from  erecting  a  pub-  Mass.    417;    Plymouth    v,    Plymouth 

lie  building  on  the  ground  that  the  County,  16  Gray  (Mass.)  341. 

city  had  no  authority  to  purchase  the  Michigan,  —  Parman  v.  School  In- 

site,  the  remedy  being  by  certiorari,  spectors,  49  Mich.  63. 

Jackson  v,  Newark  (N.  J.,  1895),   31  Missouri.  — %X9X^   v.  Cauthorn,  40 

Atl.  Rep.  233.  Mo.  App.  94;  State  v,  Moniteau  Coun* 

Assessor. — The  fact  that  an  assessor  ty  Ct.,  45  Mo.  App.  387. 
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may  be  generally  corrected  by  appeal,  for  which  process  certiorari 
cannot  be  substituted.^ 
b.  Errors  in  Rendition  of  Judgment. — ^Accordingly  it  is 

held  that  it  is  not  the  function  of  a  writ  of  certiorari  to  inquire 
into  the  intrinsic  correctness  of  a  judgment  rendered,  where  the 
proceedings  have  been  conducted  in  due  form  and  the  court  had 
jurisdiction  and  was  therefore  competent.* 


Nevada,  —  Birchfield  ».  Harris,  9 
Ncv.  382. 

West  Virginia,  —  Wilson  v.  West 
Virginia  Cent.,  etc.,  R.  Co.,  38  W. 
Va.  212. 

Wisconsin,  —  Tallmadge  o.  Potter, 
12  Wis.  317;  Roberts  v.  Warren,  3 
Wis.  736;  Frederick  v,  Clark  5  Wis. 
191:  Brown  v.  Kellogg,  17  Wis.  475: 
Bacon  v,  Bassett,  19  Wis.  45;  Owens 
v.  State,  27  Wis.  456;  Baizer  v.  Lasch, 

28  Wis.  268;  State  v,  Huck,  29  Wis. 
202;   Milwaukee  Iron  Co.  v,  Schubel, 

29  Wis.  444:  Hauser  v.  State,  33  Wis. 
678;  Varrell  v.  Church,  36  Wis.  318; 
State  V,  Circuit  Ct.,  71  Wis.  595. 

In  Kew  York,  also,  it  has  been  held 
that  on  a  common-law  certiorari  none 
but  jurisdictional  questions  could  be 
reviewed;  and  hence,  though  it  was 
admitted  that  a  declaration  before  a 
justice  was  defective,  it  could  not  be 
cured  by  certiorari.  Johnson  v.  Moss, 
20  Wend.  (N.  Y.)  145. 

Befasal  of  Appeal. — The  erroneous 
refusal  of  a  County  Court  to  hear  an 
appeal  in  a  criminal  case,  because  no 
statement  was  made,  is  an  error  within 
the  jurisdiction  of  the  court,  for  which 
no  relief  can  be  had  by  certiorari. 
Morley  v,  Elkins,  37  Cal.  454. 

Taxation  of  Costs. — The  same  prin- 
ciple is  applied  in  a  case  involving  an 
incorrect  determination  in  the  taxa- 
tion of  costs.  Petty  v,  San  Joaquin 
County  Ct.,  45  Cal.  245;  Varrell  v. 
Church,  36  Wis.  318,  disapproving 
Stokes  V.  Knarr,  11  Wis.  389. 

The  District  Court  of  Nevada  has 
jurisdiction  to  determine  as  to  costs 
in  criminal  cases,  without  a  cost  bill 
being  made  and  i^led,  and  an  error  in 
the  exercise  of  this  jurisdiction  is  not 
ground  for  certiorari.  State  v.  Dis- 
trict Ct.,  16  Nev.  76. 

And  in  California  the  writ  was  held 
not  to  lie  to  review  an  order  refusing 
to  strike  out  a  bill  of  costs  on  the 
ground  that  the  bill  was  filed  too 
late,  it  being  apparent  that  the  court 
bad  acted  within  its  jurisdiction. 
Dezerillo  v,  Superior  Ct.,  59  Cal.  180. 


The  Vegleot  to  Beqnire  Secnritias  for 
Costs  on  appeal  is  likewise  not  juris- 
dictional. Conrad  v.  Cole,  15  Wis. 
546;  Taylor  v,  Wilkinson,  22  Wis.  40. 

AUowanoe  of  Illegal  Claim. — And  since 
a  board  of  supervisors,  in  California^ 
does  not  exceed  its  jurisdiction  in 
allowing  an  illegal  claim  against  the 
county,  certiorari  does  not  lie  to  re- 
view its  action.  Andrews  v,  Pratt.  44 
Cal.  309. 

1.  Haynes  v,  Semmes,  39  Ark.  399; 
Phelps  v.  Buck,  40  Ark.  219;  McKay 
V.  Jones,  30  Ark.  148;  Ex  p,  Pearce, 
44  Ark.  509;  Flournoy  v,  Payne,  28 
Ark.  87;  Ex  p,  Allston,  17  Ark.  580; 
St.  Louis,  etc.,  R.  Co.  v,  Barnes,  35 
Ark.  95;  Ex p,  Childs,  12  S.  Car.  in. 
See  also  Basnet  v,  Jacksonville,  18 
Fla.  523;  Edgerton  v.  Green  Cove 
Springs,  18  Fla.  528. 

Conenrrent  Bemedies. — In  New  Jersey^ 
where  a  justice  has  no  jurisdiction, 
remedies  by  appeal  and  by  certiorari 
are  concurrent.  Ritter  v.  Kunkle.  39 
N.  J.  L.  259;  State  v,  Stanger,  49  N. 
J.  L.  191. 

2.  State  v.  Skinner,  33  l^.  Ann.  255; 
State  V,  Judges,  37  La.  Ann.  120; 
State  V,  Judge,  42  La.  Ann.  1089;  State 
V,  Perrault,  41  La.  Ann.  179;  Lewis  r. 
Larson,  45  Wis.  353. 

Judgment  for  Demand  not  Due. — The 
rendition  of  judgment  for  a  demand 
not  due  at  the  commencement  of  the 
action  is  not  excess  of  jurisdiction, 
but  error  in  the  exercise  thereof,  for 
which  certiorari  will  not  lie.  Monreal 
V,  Bush,  46  Cal.  80. 

Judgment  by  Default.  —  Nor  is  this 
writ  appropriate  where  the  court,  on 
motion  regularly  submitted  by  the 
plaintiff,  struck  out  the  defendant's 
answer  and  rendered  judgment  against 
him  as  by  default,  the  action  of  the 
court,  though  erroneous,  being  within 
its  jurisdiction.  Sherer  v.  Superior 
Ct.,  96  Cal.  653. 

Judgment  upon  Yerdiet  of  Tribunal 
Chosen  by  Parties. — Where  both  parties 
to  a  suit  agree  to  set  aside  the  verdict 
as  unsatisfactory,  and  consent  to  allow 
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c.  Errors  in  Exercise  of  Judgment. — So  errors  of  a  tribu- 
nal, in  a  matter  submitted  to  its  judgment,  are  not  subject  to 
review  by  certiorari.* 

d.  Errors  in  Orders  of  Court.— Nor  is  it  the  office  of  a 

certiorari  to  bring  up  for  review  an  order  of  a  court  made  in  the 
exercise  of  its  jurisdiction  and  authority.* 

16.  Illegality  and  Irregularity  in  Proceedings— a.  Generally.— 
As  before  observed,  the  common-law  office  of  the  writ  of  certiorari 
has  been  much  extended  in  many  of  the  states  by  statute  and  ju- 
dicial enlargement,  and  it  has  been  said  that  in  any  case  where 
the  rights  of  an  individual  are  invaded  by  the  acts  of  persons 
clothed  with  authority  and  who  exercise  that  authority  illegally, 
the  person   aggrieved   must   seek   redress   by  this  proceeding.' 

the  justice  to  participate  in  the  con-  though  erroneous,  is  not,  under  Call- 
sultation  in  the  jurj'  room,  thus  con-  fornia  practice,  an  excess  of  juris- 
stituting  a  tribunal  of  their  own  diction  for  which  certiorari  will  lie. 
choosing,  upon  the  verdict  of  this  Yenawine  v,  Richter,  43  Cal.  312. 
body  the  court  has  jurisdiction  to  Granting  Appeal. — And  since  a  jus- 
pronounce  judgment,  and  if  the  ver-  tice,  in  California^  does  not  exceed  his 
diet  be  wrong  the  parties  are  remed-  jurisdiction  in  granting  an  appeal  and 
iless  on  certiorari.  Snyder  v,  Wil-  making  an  order  to  stay  proceedings, 
son,  65  Mich.  336.  the  same  rule  is  applicable.     Coulter 

1.  Frankfort  v.  Waldo  County,  40  v.  Stark,  7  Cal.  244.     See  to  the  same 

Me.  389;  Doolittle  v.  Galena,  etc.,  R.  effect  Com.  v.  Reiser,  147  Pa.  St.  342. 

Co.,   14   111.  381;   State  V.  Roney,  37  Appointing  Attorney. — Similarly  ccr- 

lowa  30.     See  Robens  r.  Videto,  33  tiorari  does  not  lie  to  review  an  order 

Mich.  240;  People  v.  Dwinelle,  29  Cal.  of  a  Superior  Court  in  California  ap- 

632.  pointing  an  attorney  to  vote  for  an 

Adminietering  Poor  Debtor'f  Oatb. —  absent  creditor  at  the  election  of  an 

When  a  prisoner  appears  before  two  assignee,  and  appointing  the  person 

justices  of  the  peace  for  the  purpose  chosen  at  such  election  assignee,  the 

of  taking  the  poor  debtor's  oath,  the  court  having  jurisdiction.     Tomasini 

question  whether  "it  clearly  appears  v,  Superior  Ct.,  75  Cal.  225. 

from  the  evidence  produced  that  he  is  Bedneing    Valuation    of    Property.  — 

entitled  to  his  discharge  "  is  a  matter  Under  Code    Iowa,    §  829,   the  city 

submitted  to  the  judgment  of  the  jus-  council  of  Des  Moines  does  not  exceed 

tices,  and  therefore  an  error  in  judg-  its  jurisdiction  in  making  an  order 

ment  upon  that  question  is  not  ground  reducing  the  valuation   of   property 

for  a  writ   of  certiorari.     Hayward,  for  assessment  purposes;  and  the  writ 

Petitioner,  10  Pick.  (Mass.)  358.  of    certiorari,    under    section     3216, 

Errors  of  Fact  committed  by  a  board  would   not   lie   to   correct  any  error 

of  assessors  in  the  exercise  of  their  committed  by  the  board.   Polk  County 

lawful  authority,  over  a  subject  within  v,  Des  Moines,  70  Iowa  351. 

their  jurisdiction,  are  not,  under  Iowa  Building  of  Goort-honee. — Under  Rev. 

Code,  such  illegality  as  may  be  cor-  Code  Ark.,  c.  36,  there  is  no  excess  of 

rected  on  certiorari.    Smith  v.  Jones  jurisdiction  warranting  a  certiorari  in 

County,     30    Iowa    531.      See    also  an  order  of  a  County  Court  directing 

McCollister  v,  Shuey,  24  Iowa  362.  a  court-house  to  be  built,  it  not  being 

2.  Setting  Aside  Allowanoe  of  Claim. —  shown  that  taxation  must  be  resorted 

Thus  an  order  of  a  County  Court  set-  to  for  that  purpose.     Ex  p.  Buckner, 

ting  aside  an   allowance  of  a  claim  9  Ark.  73. 

against  an  estate,  made  at  a  preceding  3.  Tucker  v.  Chosen  Freeholders,  i 

term,  is  not  reviewable  by  this  pro-  N.  J.  Eq.  283;  Wildy  v,  Washburn,  r6 

ceeding.     Schlink  v,  Maxton,  153  111.  Johns.  (N.  Y.)  49. 

447-  Judgment  without  Knowledge  of  Ptrty. 

Granting  Now  Trial. — An  order  of  a  — Where  the  action  of  a  justice  has  led 

County  Court  in  granting  a  new  trial,  the  petitioner  to  believe  that  the  case 
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So,  under  the  enlargement  and  modification  of  the  common-law 

has  been  decided  in  his  favor,  a  sub-  no  defense,   and  that  he  had  sent  a 

sequent    judgment   rendered  against  deputy  surveyor  to  finish  the  work, 

him  by  the  justice  may  be  reviewed  and  was  informed  that  it  was  done, — 

on   certiorari.     Thus    where   a   note  it  was  held  that  the  excuse  was  not 

sued    on    was    forged,  and   the  jus-  sufficient  to  authorize  the  issuance  of 

tice    remarked    that    he    knew    the  the  writ  of  certiorari,  no  such  privity 

signature  to  be  a  forgery  and   was  between  the  justice  and  the  defend- 

willing  to  swear  to  the  fact  himself,  ant  being  shown  as  would  empower 

and  the  petitioner  went  away  thinking  the  justice  to  say  what  he  said.     Kirk 

that  the  case  had  been  decided  in  his  v.  Graham,  14  Tex.  316. 

favor,   a   subsequent   judgment    and  Absence  at  B«ndition  of  Verdict. — And 

execution  against  him   should    have  where  the  defendant  was  present  at 

been  reviewed  and  corrected  on  cer-  the  trial  until  the  case  was  given  to 

tiorari.      Evans  v,   Evans,  4  Coldw.  the  jury,  in  the  court  for  the  trial  of 

(Tenn.)  600.     See  also  Crouch  r.  Mar-  small  causes,  but  was  absent  when 

tin,  4  Sneed  (Tenn.)  569.  the  verdict  was  rendered  and  judg- 

Relianc^  on  Information  of  Clerk, —  ment   entered   thereon,    it   was    held 

Cole  V.  Atkinson,  6  111.  App.  353,  was  a  that  this  was  not  such  an  absence  as 

case  before  a  justice  wherein  the  cause  would  entitle  the  defendant  to  a  cer- 

was  continued  to  a  certain  hour,  and  tiorari.     Perrine  v.  Little,  13  N.  J.  L. 

at  that  hour  the  defendant  appeared  248. 

for  trial,  but,  finding  neither  the  jus-  Tribnnal  not  Complying  with  Statute. — 

tice  nor  the  plaintiff  present,  was  in-  Under  Gen.  Stat.  Minn.,c.  53,  §  8,  the 

formed  by  the  clerk  that  the  justice  Probate  Court  is  required,   on  good 

would  not  be  present  that  day.     As  cause  shown,  to  grant  the  application 

a  matter  of  fact,  judgment  had  been  of  a  creditor  for  further  time  within 

entered  against  him  two  hours  pre-  which  to  present  a  claim  against  the 

vious  to  the  time  fixed  for  trial.     It  estate   of  a  deceased  person  to   the 

was  held  that  this  showing  was  good  commissionersof  such  estate,  and  cer- 

ground  for  certiorari;  that,  although  tiorari  lies  to  review  the  refusal  by 

the  clerk  was  not  a  public  officer,  yet  the  court  of  such  application.     Mas- 

from  his  position  in  the  office  of  the  sachusetts  Mut.  L.  Ins.  Co.  v.  Elliot, 

justice  the  defendant  might  reason-  24  Minn.  134. 

ably  presume  that  he  had  knowledge  The  proper  mode  of  reviewing  the 

of  the   facts   he   stated,   and  that  it  action  of  the  board  of  health  of  New 

would  be  unreasonable  to  insist  that  York  city  in  refusing  to  register  the 

the  defendant   was   guilty   of   negli-  births  of  children,  as  provided  by  c. 

gcnce  in   not  suspecting  the  clerk  of  259,  N.  Y.    Laws  1880,  is  by  writ  of 

bad  faith.  certiorari.     Matter  of  Lauterjung,  48 

But  see  the  earlier  case  of  Chicago  N.  Y.  Super.  Ct.  308. 

First  Nat.  Bank  v,  Beresford,  78  111.  Where  proceedings  against  a  party 

391,  where  the  defendant,  having  ap-  under  Rev.  Stat.  Mass.,  c,  116,  on  a 

peared  at  the  office  of  the  justice  two  complaint  for  flowing  land,  are  not 

hours  after  the  time  appointed  in  the  authorized  by  the  provisions  of  that 

summons,  was  informed  by  the  clerk  chapter,  and  judgment  for  damages 

that  no  judgment  had  been  rendered  is  recovered  against   him,  a  writ  of 

against  him,  and  that  none  could  be  certiorari  will  be  granted  to  remove 

rendered    thereafter.       These     facts  those  proceedings  for  the  purpose  of 

were   held  insufficient  to  obtain  the  quashing   them,   although   he   might 

writ,  the  clerk  being  considered   an  have  prevented  such  judgment  by  a 

officer  unknown  to  law,  and  whose  in-  proper    defense    to     the     complaint, 

formation  the  defendant  relied  on  at  Barnard  v.  Fitch,  7  Met.  (Mass.)  605. 

his  peril.  If  the  justice  taking  the  examina- 

Absence  at  Trial. — Where   the  peti-  tion  of  a  debtor,  under  the  statute  of 

tioner,  who  was  plaintiff  in  a  justice's  Maine^  deprives  the   creditor   of  his 

court,  alleged  that  he  had  not  attended  rights   by  preventing  or   restraining 

the  trial  because  the  justice  informed  such  an  examination  as  he  is  entitled 

tiim  that  if  he  would  perfect  the  sur-  to  make,  a  writ  of  certiorari  will  be 

veying,  for  which  the  note  sued  on  granted  on  petition   of  the  creditor, 

was  given,  the  defendant  would  make  Little  v,  Cochran,  24  Me.  509. 

lOl  (^ 
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(ioctrine,  the  writ  is  held  to  be  the  appropriate  process,  not  only 


Pttltioner  not  Complying  with  Statnte. 
— Where  a  petitioner  moves  for  a  con- 
tinuance in  order  to  get  testimony  to 
rebut  a  plea  of  set-off,  presented  on 
the  eve  of  the  trial,  the  justice  com- 
mits no  error  in  refusing  a  continu- 
ance because  the  petitioner  would  not 
make  an  affidavit  of  due  diligence 
etc.,  as  required  by  statute,  and  there 
is  no  ground  for  certiorari.  Bodman 
V.  Harris,  20  Tex.  31. 

Dexiial  of  Habeac  Gorpni. — Under  2 
N.  Y.  Rev.  Stat.  573.  g  69,  it  was  held 
that  certiorari  would  lie  to  review  the 
proceedings  of  a  county  judge  deny- 
ing an  application  for  a  writ  of  habeas 
corpus.  People  v,  Mayer,  16  Barb. 
(N.  Y.)  362. 

Belnial  to  Grant  Liquor  Lioonte. — New 
York  Laws  of  1893,  providing  that  the 
refusal  of  an  excise  board  to  grant 
a  liquor  license  may  be  reviewed 
on  certiorari,  do  not  grant  a  review 
where  the  board  has  considered  the 
application  on  its  merits;  for  such  an 
interpretation  would  impose  upon  the 
Supreme  Court  the  duties  of  the  com- 
missioners, in  violation  of  the  con- 
stitutional provision  that  justices  of 
the  Supreme  Court  shall  not  hold  any 
other  office  of  public  trust.  People  v. 
Truman  (Supreme  Ct.),  23  N.  Y.  Supp. 

Under  the  above-mentioned  statute 
certiorari  is  applicable  to  review  a 
refusal  (not  on  the  merits)  to  grant 
the  license,  though  the  refusal  was 
made  before  the  act  went  into  effect. 
People  V.  Svmonds  (Supreme  Ct.),  23 
N.  Y.  Supp.'  689. 

InTolnntary  Nomnit. — Where  a  non- 
suit, against  the  wish  of  the  plaintiff, 
has  been  ordered  and  the  cause  ad- 
judged against  him,  certiorari  will  lie 
to  review  the  judgment.  Smith  v, 
Sutts,  2  Johns.  (N.  Y.)  9. 

Irrogolarity  in  Instrncting  Jury. — The 
action  of  the  circuit  judge  in  entering 
the  jury  room  and  giving  instructions 
to  the  jury  without  the  presence  of 
counsel  or  the  court  stenographer,  is 
properly  brought  before  the  Supreme 
Court  by  a  writ  of  certiorari  in  aid  of 
and  in  connection  with  a  writ  of  error. 
Fox  V.  Peninsular,  etc..  Works,  84 
Mich.  676. 

KiMondaet  of  Jury. — A  writ  of  cer- 
tiorari lies  to  review  the  proceedings 
before  a  justice  of  the  peace,  where  the 
jury  before  whom  the  trial  was  had 


has  been  guilty  of  gross  misconduct. 
Snow  V,  Hardy,  3  Minn.  77. 

Defldent  Case  on  Appeal. — An  appel- 
lant is  entitled  to  have  all  the  assign- 
ments of  error  in  the  instructions 
either  given  or  refused  incorporated 
into  the  case  on  appeal,  and  a  writ  of 
certiorari  lies  to  review  the  proceed- 
ings when  this  has  not  been  done. 
But  the  writ  does  not  lie  to  remedy 
errors  which  should  have  been  cor- 
rected by  a  bill  of  exceptions  taken 
at  the  time.  Lowe  v,  Elliott,  107  N. 
Car.  718. 

Soit  Institnted  without  Anthority.— 
Where  the  petitioner  is  without  neg- 
ligence, and  has  been  ignorant  of  cer- 
tain facts  affecting  the  merits  of  the 
case,  he  has  sufficient  cause  to  have 
an  erroneous  judgment  reviewed  on 
certiorari.  Thus  where  the  petitioner 
was  a  woman  ignorant  of  the  forms 
of  law,  who,  having  lost  her  horse 
and  knowing  it  to  be  in  defendant's 
possession,  sent  her  son  for  it.  and 
he  returned  with  it  and  told  her 
that  he  had  obtained  it  by  an  affidavit, 
but  failed  to  tell  her  that  he  had  in- 
stituted an  action  of  replevin  in  her 
name,  such  facts  were  a  sufficient 
cause  for  review  by  certiorari.  Fox 
V.  Fields,  12  Heisk.  (Tenn.)  31. 

Improperly  Discharging  Jury.  —  The 
action  of  a  court  in  improperly  dis- 
charging a  jury  and  refusing  to  dis- 
charge a  prisoner  is  in  North  Caro- 
lina properly  reviewable  on  certiorari 
in  the  nature  of  a  writ  of  error.  State 
V.  Jefferson,  66  N.  Car.  309. 

Unanthoriied  Fine  by  Police  Board.— 
Certiorari  lies  to  correct  an  unauthor- 
ized and  unjust  proceeding  of  a  police 
board  in  imposing  a  fine  upon  a  mem- 
ber of  the  police  force  for  not  serving 
as  a  member  after  he  had  been  ac- 
tually dismissed  therefrom.  People 
V.  Metropolitan  Police  Board,  25  How. 
Pr,  (N.  Y.  Supreme  Ct.)  79. 

Bejeotion  of  Claim  against  Sstate.— A 
writ  of  error  not  being  applicable, 
certiorari  is  the  proper  mode  to  re- 
view the  proceedings  of  the  County 
Court  in  Alabama  rejecting  the  claim 
of  a  distributee  or  creditor  in  the  final 
settlement  of  an  estate.  Cawthorne 
V,  Weisinger,  6  Ala.  714;  Graham 
V.  Abercrombie,  8  Ala.  552;  Fowler 
V.  Trewhit,  10  Ala.  622. 

Prooeeding  to  Establish  a  Ferry.— In 
Arkansas  the  proprietor  of  ao  estab- 
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to  review  jurisdictional  errors,  but  also  to  review  and  correct  ille- 
galities and  irregularities  in  proceedings.* 


lished  ferry  is  under  no  legal  obliga- 
tion to  appear  before  the  County  Court 
and  resist  the  establishment  of  a  rival 
ferry;  but  if  he  voluntarily  appears 
and  the  proceedings  are  erroneous, 
his  only  remedy  is  to  put  the  evi- 
dence on  the  record  by  a  bill  of  ex- 
ceptions, and  invoke  the  appellate 
jurisdiction  of  the  Circuit  Court  by  a 
writ  of  certiorari  to  quash  the  pro- 
ceedings; otherwise  the  judgment  of 
the  County  Court  is  conclusive,  and 
he  will  not  be  heard  in  a  court  of 
chancery.  Lindsay  v.  Lindley,  zo 
Ark.  573. 

The  Constitatioiialitj  of  a  Law  may  be 
tested  bv  certiorari.  leans  v,  Jeans, 
3  Harr.  (Del.)  136;  Judefind  v*  State, 
78  Md.  510. 

The  Validity  of  a  Bylaw  of  a  corpora- 
tion may  likewise  be  tried  in  this 
manner.  State  v.  New  Brunswick, 
I  N.  J.  L.  450. 

A  reigiied  lune  is  not  within  a  stat- 
ute allowing  a  suit  or  action  to  be 
removed  by  certiorari.  Hosmer  v, 
Williams,  7  Cow.  (N.  Y.)  494, 

Seire  Fadas. — Although  a  new  war- 
rant of  attorney  is  necessary  to  the 
bringing^  of  a  scire  facias  to  revive 
a  judgment,  such  a  proceeding  is. 
nevertheless,  but  a  continuance  of 
the  original  suit,  and  not  an  action 
within  the  meaning  of  the  term  in  a 
statute  allowing  the  removal  of  an 
action  by  certiorari.  People  r,  Corey, 
19  Wend.  (N.  Y.)  633. 

1.  Barnett  v.  Justices,  Dudley  (Ga.) 
175;  McConiha  v.  Guthrie,  ai  "w.  Va. 
134;  Poe  V.  Marion  Mach.  Works,  24 
W.  Va.  517;  Dexter  v.  Cumberland, 
17  R.  I.  222;  People  V,  Wagner,  7 
Lans.  (N.  Y.)  467;  Norris  v,  Duncan, 
21  Tex.  594;  McNeill  v.  Hallmark,  28 
Tex.  157;  Dyer  v,  Lowell,  30  Me.  217; 
Moore  v.  Sandown,  19  N.  H.  93;  La- 
cock  r.  White,  19  Pa.  St.  495;  Billings 
V,  Russell,  23  Pa.  St.  189;  Louisville, 
etc.,  R.  Co.  V,  Bate,  12  Lea  (Tenn.) 
573;  Whisler  V.  Drain  Com'r,  40  Mich. 
591;  Chapman  v.  Clark,  49  Mich.  305. 

A  Proeeoding  bo  Informal  and  Irregnlar 
that  it  does  not  apprise  the  defendant 
whether  it  is  an  action  of  debt  or  in- 
formation is  reviewable  by  certiorari. 
State  V.  Beverly,  43  N.  J.  L.  139. 

Appeal  Erroneontly  Sustained  or  Dii- 
miiMd. — The  illegal  entering  and  sus- 
taining of  an  appeal  may  be  reviewed 


by  certiorari,  and  cannot  be  corrected 
by  mandamus.  Jones  ».  Allen,  J3 
N.  J.  L.  97,  a  case  of  an  application 
for  a  mandamus. 

And  the  erroneous  dismissal  of  an 
appeal  may  be  reviewed  and  corrected 
by  certiorari.  State  v,  Tinsman,  38 
N.  J.  L.  210;  Hall  r.  Superior  Ct.,  71 
Cal.  550. 

Error  in  Commitment. — If  a  magis- 
trate in  committing  a  prisoner  has 
acted  erroneously  or  upon  insufficient 
evidence,  the  remedy  is  by  certiorari 
and  not  by  habeas  corpus.  Case  of 
the  Twelve  Commitments,  19  Abb. 
Pr.  (N.  Y.  C.  PI.)  394. 

But  though  a  warrant  of  commit* 
ment  of  a  convict  should  not  conclude 
with  a  general  order  to  the  keeper  of 
the  jail  to  keep  the  prisoner  "until 
he  be  discharged  by  due  order  of 
law,"  but  should  distinctly  state  the 
terms  on  which  the  convict  is  entitled 
to  his  discharge,  yet  such  an  error  is 
so  immaterial  that  it  is  not  ground  for 
a  writ  of  certiorari.  Kenney  v.  State, 
5  R.  I.  385. 

Distress  Warrant  Illegally  Iisned.— In 
Tennessee  a  writ  of  certiorari  affords 
the  proper  remedy  against  a  distress 
warrant  illegally  issued.  Nashville 
v.  Pearl,  u  Humph.  (Tenn.)  249; 
Spears  v.  Loague,  6  Coldw,  (Tenn.) 
420. 

Erroneons  Disoharge  of  Inaolyent  Debt- 
or.— In  Pennsylvania^  under  the  insol- 
vent debtor  laws,  where  an  insolvent 
who  has  failed  to  comply  with  the 
conditions  of  the  statute  has  been  er- 
roneously discharged,  such  action  by 
the  lower  court  will  be  reviewed  and 
reversed  on  certiorari.  McDonough's 
Case,  37  Pa.  St.  275. 

Chancellor  being  of  Conmel.— Under 
Mo.  Acts  1821,  certiorari  was  held 
to  be  the  proper  process  to  remove  a 
cause  from  a  chancellor  to  the  Su- 
preme Court,  where  he  had  been  of 
counsel  in  the  case  during  the  pen- 
dency of  the  proceeding  at  law.  Rec- 
tor V.  Price,  i  Mo.  198. 

ITo  Entry  of  Jndgment.— Where,  in 
an  action  for  damages  against  a  rail- 
road company,  on  appeal  therefrom 
to  the  Circuit  Court  the  record  before 
such  court  fails  to  show  any  entry  of 
judgment  on  the  verdict,  such  pro- 
ceedings are  irregular,  and  may  be 
reviewed  by  certiorari.    Jacksonville, 
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b.  No   Illegality   or    Irregularity. — Of    course  where 

there  has  been  no  error,  illegality,  or  irregularity  the  writ  will  be 
refused.* 

c.  Immaterial  or  Harmless  Error. — Nor  will  it  be  granted, 
as  a  general  rule,  where  the  error  or  irregularity  is  immaterial  or 
harmless.* 

etc.,  R.  Co.  v»  Boy  (Fla.,  1894),  16  So.  the  board  of  excise  refusing  an  appli- 
Rep.  290.  cation  made  in  pursuance  of  N.  Y. 
Mafl^itratM  Interaited  in  Matter  in  Laws  1873,  c.  549,  g  4,  to  revoke  a 
IHspute. — A  writ  of  certiorari  lies  to  license,  on  the  ground  that  the  licen- 
review  and  quash  the  proceedings  see  had  violated  the  provisions  of  the 
had  before  magistrates  at  Quarter  act,  the  board  not  having  exceeded 
Sessions,  when  such  magistrates  are  its  jurisdiction  nor  proceeded  other- 
interested  in  the  matter  in  dispute,  wise  than  according  to  law.  People 
for  in  such  cases  their  proceedings  v.  Excise  Board,  24  Hun  (N.  Y.)  195. 
are  void.  In  re  Hopkins,  El.,  Bl.  &  Board  of  Eqaalisation.— Act  Tenn. 
El.  100,  96  E.  C.  L.  100.  March  25,  1887,  provides  that  where 
Municipal  Corporation!.  —  The  com-  complaints  to  a  board  of  equalization 
mon-law  writ  of  certiorari  is  the  are  based  on  excessive  values  the 
proper  remedy  for  illegal  or  invalid  board  shall  have  the  right  to  summon 
proceedings  of  a  municipal  corpora-  witnesses.  It  was  held  that  the  sum- 
tion.  Mace  r.  Newburgh,  15  How.  Pr.  moning  of  witnesses  is  not  a  matter 
(N.  Y.  Supreme  Ct.)  162.  See  also,  of  right  to  a  complainant,  and  the 
in  this  connection,  Bouton  v.  Brook-  board,  in  refusing  to  summon  wii- 
lyn,  7  How.  Pr.  (N.  Y.  Supreme  Ct.)  nesses,  is  not  "acting  illegally"  or 
198,15  Barb.  (N.  Y.)  375;  Thatcher  v.  "exceeding  its  jurisdiction,"  within 
Dusenbury,  9  How.  Pr.  N.  Y.  Su-  Code  Tenn.,  §  3123,  granting  certio- 
preme  Ct.)  32;  Mooers  v.  Smedley,  6  rari  when  an  inferior  tribunal  or  board 
Johns.  Ch.  (N.  Y.)  28;  Scribner  v.  thus  abuses  the  power.  Tomlinson 
Allen,  12  Minn.  148.  v.  Board  of  Equalization,  88  Tenn.  i. 
1.  Mays  z'.  Lewis,  4  Tex.  I ;  Curran  Irregnlarities  in  Incorporation  Fro- 
V.  Norris,  58  Mich.  512;  Edgerton  oeedingB. — Certiorari  will  not  lie  to  a 
».  Green  Cove  Springs,  18  Fla.  528.  village  to  review  alleged  irregular- 
Violation  of  Mnnid^  Ordinanoa. — If  ities  in  the  proceedings  by  which  it  is 
no  complaint  is  made  questioning  the  claimed  to  have  been  incorporated, 
legality  of  a  city  ordinance  alleged  These  irregularities  were  not  the  acts 
to  have  been  violated  and  the  regu-  of  the  corporation,  but  of  those  per- 
larity  of  the  judgment  pronounced  sons  who  took  proceedings  for  its  in- 
thereunder,  and  there  is  nothing  on  corporation.  People  v,  Nelliston,  18 
the  face  of  the  papers  showing  that  Hun  (N.  Y.)  175.  Appeal  dismissed 
the  charge  preferred  is  not  an  offense  in  78  N.  Y.  610,  without  opinion, 
against  that  ordinance,  an  application  Certiorari  for  Additional  Judgment  for 
for  a  writ  of  certiorari  will  be  re-  Costs.  —  The  Circuit  Court  on  cer- 
fused.  State  z/.Davey,39  La.Ann.992.  tiorari  does  not  proceed  to  render 
DiMretionary  Aot. — Where  a  judge  such  judgment  as  the  court  below 
gave  notice  to  the  creditors  of  an  in-  should  have  done.  The  proceedings 
solvent  debtor  to  appear  at  a  certain  should  either  be  quashed  altogether 
hour  and  make  objection  to  such  debt-  or,  after  the  reversal  of  some  errone- 
or's  applicationfor  a  discharge  under  ous  judgment,  be  remanded  for  fur- 
the  Insolvent  Debtor's  Act,  the  refu-  ther  proceedings.  Hence  where  a 
sal  of  the  judge  to  hear  such  cred-  party  has  obtained  a  judgment  in  the 
itors  after  the  appointed  hour  is  not  County  Court  he  cannot  have  a  cer- 
error  which  can  be  reviewed  on  cer-  tiorari  for  an  additional  judgment 
tiorari.  The  judge  is  not  bound  to  for  costs,  such  not  being  the  office 
wait  beyond  the  appointed  time,  of  this  writ.  Sumner  v,  Hartland, 
though  in  the  exercise  of  his  discre-  25  Vt.  641. 

tion  he  may  do  so.     Ex  p.  Hagaman,  To  Test  the  Legal  Existence  of  a  Court, 

2  Hill  (N.  Y.)  415.  certiorari  is   not  the  proper  procccd- 

Bavoking  Liquor  License. —Certiorari  ing.     Fraser  v.  Freelon,  53  Cal.  644. 

will  not  lie  to  review  the  decision  of  2.  V.  i./.,  supra. 
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d.  Errors  Subsequent  to  Rendition  of  Judgment. — 

And  certiorari  to  remove  a  judgment  is  not  allowable  upon  mat- 
ters occurring  subsequent  to  the  rendition  of  such  judgment.* 

e.  Illustrations  —  (i)  Improper  Issuance  of  Execution, — 
Where  an  execution  has  been  improperly  issued,  and  a  party  has 
asked  the  benefit  of  an  act  allowing  a  review  in  such  cases,  cer- 
tiorari lies  to  bring  up  the  proceedings.* 

Mere  it  regularities  in  the  proceed-  Property  Exempt  from  Execution, — 

ings  of  boards  of  school  inspectors  Where  an  order  of  a  justice  of  the 

cannot    be    reviewed    on    certiorari,  peace  has  been  made  directing  execu- 

w hen  such  irregularities  do  not  affect  tion,  and  execution  has  been  levied 

property  rights  or  the  jurisdiction  of  upon  property  of  the  debtor  exempted 

the  inspectors.     Donough  v,  Dewey,  by  law   from  execution,  such   action 

82  Mich.  309.  is   an   abuse  of   power   and   may   be 

Certiorari   will   not   issue   for    the  reviewed    on    certiorari.       Jones    v. 

finding  of  a  commissioner  on  an  ob-  Williams,  2  Swan  (Tenn.)  105. 

jection  for  a  small  excess  in  the  allow-  In  Denny  v.  White,  2  Coldw.  (Tenn.) 

ance   of   costs,   although   cases   may  2S3,  a  writ  of  certiorari  was  sued  out 

arise  in  which  judgment  may  be  re-  to  remove  proceedings  upon  an  exe- 

viewed  for  excessive  costs.     Antiau  cution  on  property  exempted  under 

V.  Nadeau,  53  Mich.  460.  the  Homestead  Law.    The  question  as 

In  Huffaker  v.  Boring,  8  Ala.  87,  it  to  whether  the  writ  should  lie  in  such 

was  held  that  a  verdict  and  judgment  a  case  was  not  raised,  however, 

to  the  effect  that  *'the  jury  find  for  Matter  in  Discharge  of  Judgment, — 

the  plaintiff.     Upon  which  judgment  The    old    remedy   of   audita   querela^ 

passed  for  the  plaintiff  for  the  prem-  which  was  used  to  relieve  a  defend- 

ises,    and    that    defendant    paid    all  ant  from  an  execution  where  matter 

costs,*'    although    not    formal,    was  of  discharge   had   been   brought   up 

sufficient.      There   was  no  necessity  subsequent  to  the  judgment,  has  long 

for  an  express  award  of  execution  for  been  obsolete,  and  the  modern   sub- 

the  costs  or  for  judgment  to  restore  stitute  is  by  motion.     And  certiorari 

the  possession.     These  are  but  conse-  is   the   proper   process   by   which   to 

quences  of  the  judgment,  as  provided  bring   the  execution    into   court    for 

by  the  statute.     Such  judgment  does  the  purpose  of  enabling  the  defendant 

not  authorize  a  review  by  certiorari.  to   make   such   motion.       Linebaugh 

1.  Bobo  V,  Thompson,  3  Stew.  &  P.  v,  Rinker,  Peck  (Tenn.)  362;  Rogers 
(Ala.)  385;  Wheelock  v.  Wright,  4  v.  Ferrell,  10  Yerg.  (Tenn.)  254;  Har- 
Stew.  &  P.  (Ala.)  163.  din  v,  Williams,  5  Heisk.  (Tenn.)  385. 

2.  Sec  V.  12,  b.  2.  supra.  Execution  Stayed  by  Law, — The  writ 
Elders    v.   Johnston,    Peck  (Tenn.)    of   certiorari    has    been    extensively 

204.  used  in  Tennessee  to  remove  proceed- 


Tenneaaee — Judgment  Satisfied, — Thus  ings  where  the  execution  has  been 
where  payment  has  been  made  in  sat-  stayed  under  the  special  stay  laws 
isfaction  of  a  judgment,  and  execution  of  the  state.  "In  cases  of  this  de- 
is  then  levied  to  re-collect  such  pay-  scription  the  object  of  the  certiorari  is 
ment,  the  proper  method  is  to  apply  not  to  obtain  a  new  trial  on  the  merits, 
for  a  certiorari  to  stay  such  proceed-  but  to  supersede  the  execution  upon 
ings.  Gunn  v,  Benson,  5  Yerg.  other  grounds.  In  the  former  case, 
(Tenn.)  221.  the  office  of  the  certiorari  is  only  to 

And  where  an  execution  has  been  bring  up  the  case  for  a  new  trial,  as 

issued  reciting    that    judgment   was  if  an  appeal  had  been   taken.      For 

rendered    upon    a    certain    day    and  that  reason  good  cause  must  be  shown 

year,  when  in  fact  the  judgment  was  for  failing  to  resort  to  the  ordinary 

rendered  a  year  earlier,  the  defend-  remedy   by    appeal,    in    addition    to 

ant  may  prove  the  identity  of  the  two  merits;   but   here   the   object  of    the 

judgments,  and  that  he  has  paid  the  petitioner  is  to  supersede  and  quash 

execution  in  whole  or  in  part.     The  the   execution    for  causes   connected 

method  of  review  in  such  a  case  is  by  with  the  merits.     The  grounds  pur- 

certiorari  and  supersedeas.      Barnes  sued  in  the  petition,  and  no  others, 

V*  Robinson,  4  Yerg.  (Tenn.)  186.  are  open  for  investigation.*'     Thus, 
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(2)  Erroneous  Admission  or  Rejection  of  Evidence^ — The  er- 
roneous admission  or  rejection  of  evidence  has  been  held  good 
ground  for  the  issuance  of  certiorari.* 

(3)  Proceedings  in  Ouster  from  Office.^-Whett  a  person  In  pos- 
session of  an  office  is  ousted  therefrom  and  his  successor  elected, 
and  he  desires  a  review  of  the  proceedings  had  in  ousting  him, 
which  he  considers  illegal  or  irregular,  certiorari  and  not  quo 
warranto  is  the  appropriate  process.  The  latter  would  be  proper 
to  try  his  title  to  office,  but  not  for  a  mere  review  of  the  proceed- 
ings.*    See  Removat  of  Officers,  under  V.  12.  c,  supra. 

where   the    petitioner    is    proceeded  1.  Homuth   v,   Zapp,  ao  Tex.   807; 

against  as   stayor,   and   he   declares  Wheelock  v,  Wright,   4  Stew.  &  P. 

that  he  is  not  bound,  because  there  (Ala.)  163. 

is  no  judgment  against  his  principal,  Erroneoni  Ck)B8traotioii  of  Iaw.  — 
and  he  does  not  see  proper  to  object  Where  a  poor  debtor  refuses  to  sub- 
to  the  sufficiency  of  the  order  to  the  mit  himself  to  an  "  examination,"  and 
magistrate,  he  may  have  the  proceed-  to  "  make  true  disclosure  of  his  busi- 
ings  reviewed  by  certiorari.  HoUins  ness  affairs  and  property  on  oath," 
V,  Johnson,  3  Head  (Tenn.)  346.  and  the  justice  discharges  the  debtor. 

The  writ  of  certiorari  was  used  to  refusing  to  allow  the  creditor  to  pro- 
review  the  proceedings  in  the  follow-  duce  any  other  evidence,  such  a  de- 
ing  cases  where  execution  had  been  cision  is  an  erroneous  construction  of 
stayed:  Hickman  v,  Williams,  i  Mart,  law  and  will  be  reviewed  on  a  writ  of 
Sc  Y.  (Tenn.)  116;  Cabiness  v.  Garrett,  certiorari.  Marr  v,  Clark,  56  Me.  542. 
I  Yerg.  ^Tenn.)  491;  Barnes  v,  Dick,  Where  Sejeetion  not  Arbitrary. — But 
9  Yerg.  (Tenn.)  430;  Holt  r.  Davis,  3  in  an  application  for  certiorari,  where- 
Head  (Tenn.)  629;  Carmichael  v.  Haw-  in  it  is  not  charged  that  the  judge 
kins,  a  Sneed  (Tenn.)  405;  Davis  v,  arbitrarily  refused  to  adroit  legal  evi- 
Tyree,  9  Humph.  (Tenn.)  473;  Roberts  dence,  the  Supreme  Court  of  Z^umViifa 
V,  Cross,  I  Sneed  (Tenn.)  233;  White  will  not  grant  the  writ  to  pass  upon 
V,  Brown,  4  Humph.  (Tenn.)  292;  the  correctness  of  bis  action.  State 
Sharp  V,  Embry,  i  Swan  (Tenn.)  254;  v,  Nephler,  35  La.  Ann.  365. 
Beeler  r.  Hall,  11  Humph.  (Tenn.)  445.  In  Michigan  the  writ  of  certiorari  is 

In  Xiifissippi  certiorari   to  remove  discouraged  as  a  remedy  for  errors 

the  record  of  at  judgment  in  a  justice's  occurring  in  the  rejection  or  omission 

court  will  be  allowed   under  statute  of  testimony.     O'Hara  v.  Mernan,  79 

only  where  it  is  alleged  that  the  judg-  Mich.  222. 

ment  is  unjust;  and  where  the  only  2.  State  v.  Camden,  39  N.  J.  L,  416, 

ground  of  complaint  is  in  the  execu-  Board   of   Aldermen   v.    Darrow,    13 

tion  of  the  judgment  after  it  was  dis-  Colo.  460. 

charged    the    writ    will    be    denied.  In   Fields  v.  State,    x   Mart.  &   Y. 

Ewing  V.  Burton,  5  How.  (Miss.)  660.  (Tenn.)  168,  certiorari  was  sued  out 

Delaware — Erroneous  Exeontion. — An  to  review  proceedings  in  a  cause  re- 
erroneous  execution  may  be  set  aside  moving  a  constable  from  office,  but 
on  certiorari.  McClay  v.  Houston,!  theofficeof  the  writ  was  not  discussed. 
*Harr.  (Del.)  529.  Where  a  person  is  in  possession  of 

Thus   the   writ   lies   to  correct   an  an  office,  and  the  common  council  un- 

error  of  a  justice  in  awarding  a  yf.  lawfully    elects    his    successor,    and 

/a.  after  the  defendant's  death  with-  thereby  threatens  to  disturb  him  in 

out  a  set,  fa,  to  revive  the  judgment,  the  enjoyment  of  his  term,  certiorari 

Cooper  V,  May,  i  Harr.  (Del.)  18.  is  the  appropriate  remedy  to  review 

Texas. — But  it  has  been  held  that  a  such  action.     State  v,  Camden,  39  N. 

certiorari  to  bring  up  the  case  for  a  J.  L.  416. 

new  trial,  under  the  Texas  practice,  Qtto  Warranto  and  not  certiorari  is 

is  not  the  proper  remedy  where  a  jus>  the   proper  mode   of  trying  title   to 

tice  of  the  peace  issues  an  execution  office.  State  v.  Board  of  Public  Works, 

after  the  expiration  of  twelve  months  48  N.  J.  L.  428;  Donough  v,  Dewey, 

without  a   revival  of  the  judgment.  82  Mich.  309;  State  v.  Van  Brocklin. 

Wood  f.  Rich,  8  Tex.  280.  8  Wash.  557. 
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17.  Conteited  Election  Oases. — Certiorari  lies  to  review  the  pro- 
ceedings in  cases  of  contested  elections,  such  proceedings  being 
statutory  and  of  a  judicial  character.^ 

18.  Boad  and  Highway  Cases— ^.  Granting  Writ  Discretion- 
ary. (See  V.  I,  supra,) — ^Applications  for  certiorari,  in  street  and 
highway  as  in  other  cases,  are  to  the  discretion  of  the  court.*  The 
writ  will  be  denied  for  the  correction  of  merely  formal  defects  ' 

1.  PennsylTaiiia. — Chase  v.  Miller,  41  2.  Petition  of  Vassalborough,  19  Me. 

Pa.  Si.  403;  Ewing  v,  Thompson,  43  33S;    CoFnville   v,  Somerset  County, 

Pa.  St.  372.  33   Me.    237;   Granville   %f,    Hampden 

Certiorari  and  not  a  writ  of  error  County,  97  Mass.  193;  Dixon  v.  Cin- 

lies  to  review  the  action  of  a  court  cinnati,  i4  0hio24o;  State  z^.  Blauvelt. 

refusing  an  order  for  costs  or  fees  in  34  N.  J.  L.  261;  In  re  Highway,  3  N. 

a  contested  election  case.     In  re  Ste-  J.  L.  579;  State  v.  Woodward,  9  N.  J. 

vens,  94  Pa.  St.  281.  L.  21. 

TennesBM.  —  Certiorari  lies  to  all  New  York. — In  street  cases,  in  New 
courts  not  proceeding  according  to  the  York,  it  is  a  matter  of  course  for  the 
course  of  the  common  law,  and  where,  Supreme  Court  to  grant  a  certiorari 
without  the  writ,  there  would  be  no  after  confirmation  of  the  report  of  the 
remedy  against  an  illegal  sentence,  commissioners  of  assessment,  where 
So  the  judgment  of  the  County  the  object  was  to  remove  the  proceed- 
Court  in  a  contested  election  case  is  ings  into  that  court  for  the  correction 
not  final  and  conclusive,  and  any  of  errors.  Matter  of  Carlton  Street, 
party  considering  himself  aggrieved  20  Wend.  (N.  Y.)  685. 
thereby  may  have  such  judgment  re-  Pexmsylvania.  —  In  He  Pittsburgh, 
viewed  on  certiorari,  even  in  cases  2  W.  &  S.  (Pa.)  320,  it  was  held  that  a 
where  he  may  have  an  appeal,  as  in  certiorari  to  the  Court  of  Quarter 
such  a  case  the  writ  of  certiorari  is  Sessions  of  Pennsylvania,  to  remove 
an  original  and  independent  remedy,  road  cases,  would  lie  without  special 
Dodd  V.  Weaver,  2  Sneed  (Tenn.)  allowance  or  cause  shown. 
670.  8.  After  Construction  of  Boad. — The 
In  Wade  v,  Murry,  s  Sneed  (Tenn.)  writ  will  not  be  granted  on  account  of 
50,  however,  it  was  held,  by  a  divided  defects  of  form  merely  in  establishing 
court,  that  the  remedy  by  certiorari  a  highway  after  it  has  been  laid  out, 
is  not  admissible  to  revise  in  the  Cir-  accepted,  and  made.  Ex  /.  Miller, 
cuit  Court  the  decision  of  a  chancel-  4  Mass.  565;  see  also  Ex  p.  Baring, 
lor.  in  a  case  of  a  contested  election  8  Me.  137;  In  re  Highway,  3  N.  J.  L. 
under  Acts  Tenn.  1854,  c-  32,  §  I3,  579;  such  as  that  the  proceedings  of 
unless  there  is  such  a  substantial  de-  the  commissioners  of  highways  were 
parture  from  the  statutory  course  of  not  returned  to  the  regular  meeting  of 
procedure  as  would  render  the  pro-  the  county  commissioners  next  after 
ceeding  void.  the  performance  of  their  services; 
West  Virgiiiia. — The  proper  method  though,  if  the  writ  was  issued,  such 
to  review  the  judgment  of  a  County  irregularity  would  be  deemed  suffi- 
Court  in  a  contested  election  case  is  cient  to  quash  the  proceedings.  Free- 
by  certiorari,  and  not  by  writ  of  error  town  v.  Bristol  County,  9  Pick, 
or  supersedeas.     Swinburn  v.  Smith,  (Mass.)  46. 

15  W.  Va.  483;  Fowler  v.  Thompson,  But  the  mere  fact  that  a  road  had 

22  W.  Va.  106.  been  opened,  worked  upon,  and  used 

Hew  Jersey. — In  State  z/.  Justices,  i  by  the  public  constitutes  no  objection 

N.  J.  L.  283,  certiorari  was  the  mode  to  the  court  entertaining  a  certiorari, 

adopted  to  review  the  proceedings  of  if  the  prosecutor  has  not  slept  on  his 

an  election.  rights.     State  v.  Green,   18  N.  J.   L. 

But  in  State  r.  County   Clerk,  25  179. 

N.  J.  L.  3S4,  it  was  doubted  whether  Defect  in  Commissioners*  Becord. — The 

in  any  case  certiorari  was  a  proper  court  will  not  grant  such  writ  where 

mode  of  testing  the  validity  or  de-  there  is  an  omission  to  state  upon  the 

termining  the  results  of  a  public  elec-  record  of  the  commissioners  that  the 

tion.  refusal  of  the  town  to  confirm  the 
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not  shown  to  have  resulted   in   injury,^  and  when  its  issuance 
would  be  of  no  substantial  benefit.* 

*.  Judicial  and  Discretionary  Acts. — Of  course  the  high- 
way proceedings  sought  to  be  reviewed  must  be  judicial  in  char- 
acter.'    The  writ  will  not  be  granted  to  review  discretionary  acts.* 

c.  Error  or  Illegality. — But  where  error  or  illegality  has 
occurred  in  these  proceedings  this  writ  will  generally  be  granted, 
as  the  peculiar  and  appropriate  mode  of  review.*  See  V.  i6,ji//rtf. 

doings  of  its   selectmen  was   unrea-  quashed  by  the  refusal  of  the  town  to 

sonable,  when  the  application  to  the  accept  the   road.      Bethel  v.  Oxford 

commissioners  stated  that  the  refusal  County,  60  Me.  535. 

was  unreasonable,  and  where  it  does  8.  V.    12.   a.   Highway  Proceedings^ 

not  appear  that  the  laying  out  of  the  supra. 

road  was  inexpedient  or  injudicious.  4.  V.    13.    c.   Highway   Proceedings^ 

North  Berwick   v.  York   County,   25  supra. 

Me.  69.  Pillsbury  v.  Augusta,  79  Me.  71. 

1.  Strong  V,  County  Com'rs,  31  Me.  Words   of  Statute   PermistiYO. — Rev. 

578.  Stat.  Maine,  c.   i8",  §§  38,  39,  provide 

No  Showing  of  Iigory. — If  in  locating  that  a  highway  may  be  laid  out  on 
so  much  of  a  highway,  extending  into  the  line  between  towns,  part  of  its 
two  counties,  as  is  in  their  own  county,  width  being  in  each,  and  the  com- 
the  county  commissioners  assign,  in  missioners  may  then  divide  it  cross- 
their  report,  the  several  portions  of  wise,  and  assign  to  each  town  its  pro- 
the  road  to  be  built  by  the  respective  portion  thereof  by  metes  and  bounds; 
counties,  instead  of  by  the  towns  in  but,  the  provision  not  being  peremp- 
which  the  road  runs,  a  writ  of  cer-  tory,  it  is  optional  with  the  com- 
tiorari  will  not  be  granted  to  quash  missioners  whether  they  will  follow 
the  proceedings,  the  petitioner  not  it,  and  a  failure  so  to  divide  the  high- 
being  aggrieved  thereby.  Detroit  v,  way  is  not  ground  for  certiorari. 
Somerset  County,  52  Me.  210.  Detroit  v,  Somerset  County,  52  Me. 

The  neglect  of  the  commissioners  210. 

to  designate  one  of  their  number  for  The  Costa  of  Prooeedings  before  county 

their  chairman  may  be  an  inaccuracy,  commissioners  in  the  alteration  of  a 

but  without  proof  of  injury  thereby  town  way  are  likewise  matters  of  dis- 

to  the  petitioners  it  does  not  call  for  cretion  with  the  commissioners,  and 

interference  by  certiorari.     Howland  the    writ    of  certiorari   will    not    be 

V.  Penobscot  County,  49  Me.  143.  granted  for  the  purpose  of  revising 

And  in  the  absence  of  any  showing  their  adjudication   as   to  such  costs, 

of  substantial  injury  therefrom,  the  New  Marlborough  w.  Berkshire  Coun- 

relocation    of    the    highway    by   the  ty,  9  Met.  (Mass.)  423.     Sec  Weber  v. 

county  commissioners  is  not  ground  Ryers,  82  Mich.  177. 

for  a  writ  of  certiorari.     Granville  r.  Private  Bead. — Nor  does  the  writ  lie 

Hampden  County,  97  Mass.  193.  to  review  the  sentence  of   the  Court 

Sufficient  Showing  of  Ixgory. — A  pe-  of  County  Commissioners  in  'Alabama 

titioner,  however,  shows  prima  facie  refusing  to  establish  a  private  road, 

sufficient  legal  injury  to  authorize  the  this  being  a  matter  concerning  which 

issuance  of  the  writ,  by  showing  that  the  legislature  has  invested  the  court 

the  road  was  illegally  established  and  with   discretionary   powers.     Brooks 

that  it  runs  through  his  lands.     Ex  p,  v,  Kirby,  19  Ala.  72;  Steele  v.  County 

Keenan,  21  Ala.  558.  Com'rs,  83  Ala.  304. 

Similarly,  a  showing  that  some  por-  6.  Goodwin  t/.  Hallowell,  12 Me.  27^' 

tion  of  the  applicant's  lands  has  been  Longfellow  v.  Quimby,  29  Me.  I9^> 

appropriated  is  a  sufficient  averment  Pierce  v.  Franklin  County,  63  Me.  252; 

of  injury.   Names  v.  Highway  Com'rs,  Baker  v.  Runnels,  12  Me.  235 ;  Cowan's 

30  Mich.  490.  Case,   i   Overt.  (Tenn.)  311;  White's 

3.  After  Road  Bcgeoted.  —  Thus  it  was  Case,   2   Overt.  (I'enn.)   109;   Adams 

refused  as  means  to  quash  proceed-  v,    Newfane,   8    Vt.    271;    People   «'• 

ings  of  the  selectmenof  a  town,  which  Brooklyn,  8  Hun  (N.  Y.)  56;  State  v« 

proceedings  had  already  in  effect  been  Clark,  i  N.  J.  L.  261, 
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As,  for  example,  where  county  commissioners,  having  located 

Iowa. — But  certiorari  to   annul  the  measurements,  so  that  these  may  be 

proceedings  in  the  establishment  of  a  ascertained  from  the  record,  a  writ  of 

road,  under  Iowa  Rev.  Stat.,  §  3487,  certiorari  will  be  granted.     Lewiston 

will  not  avail  unless  it  be  shown  that  v,  Lincoln  County,  30  Me.  19. 

the  county  judge  exceeded  his  proper  So  where  the  record  contained  no 

jurisdiction   or  otherwise  acted   ille-  description  of  the  portion  of  the  old 

gaily.     McCoUister  v.  Shuey,  24  Iowa  way  attempted  to  be  discontinued,  or 

362.  of  the  new  one  to  be  established,  ex- 

To  Common  ^leas  on  Appeal. — It  lies  to  cept  by  reference  to  a  plan,  and  the 
judges  of  the  Common  Pleas,  on  an  plan  did  not  state  distances  and  was 
appeal  to  them  from  the  commission-  in  other  respects  unintelligible,  the 
ers  of  highways.  Lawton  v.  High-  writ  of  certiorari  was  granted.  Port- 
way  Com'rs,  2  Cai.  (N.  Y.)  179.  See  land,  etc.,  R.  Co.  v,  York  County,  65 
also  White's  Case,  2  Overt.  (Tenn.)  Me.  292. 
109.  But  the  neglect  of  the  county  com- 

And   in  New  Jersey  to  the    same  missioners   to   return   a   plan  of  the 

court,   because    surveyors    were   ap-  way  laid  out  is  not  ground  for  cer- 

pointed  in   less  than  one  year  after  tiorari,  if  they  have  returned  a  suffi- 

the  former  decision  on  the  same  road,  cient   description.      Howland   v.   Pe- 

In  re  Highway,  3  N.  J.  L.  590.  nobscot  County,  49  Me.  143. 

Ohio. — Previous  to  the  Ohio  Code,  In  Stout  v.   Hopping,   17  N.  J.  L. 

proceedings  under  the  acts  for  open-  471,  and  Johnson  v.   Field,  17  N.  J. 

ing  roads  and  highways  could  not  be  L.  473,  mandamus  was  applied  for  be- 

reviewed  under  a  writ  of  error;  cer-  cause  the  Common  Pleas  refused  to 

tiorari  was   the  proper  writ  in  such  record  the  return  of  a  road,  for  the 

case.      Stemble   v.   Hewling,  2  Ohio  reason  that  the  improvements,  etc., 

St.  228.  were   not   noted   on    the  map.      The 

IFneonstitutionality  of  Highway  Aot. —  court  said  that  certiorari  and  not 
The  action  of  the  commissioners  of  mandamus  was  the  proper  remedy, 
nighways  in  laying  out  a  road  under  Maino — Delay  in  Returning  Proceed- 
a  statute,  which  action  is  claimed  to  be  ings, — A  statute  in  Maine  provided 
illegal  on  the  ground  that  the  act  is  that  the  return  by  the  county  corn- 
unconstitutional,  can  be  reviewed  by  missioners  of  their  doings  in  locating 
certiorari.  People  v.  Mosier  (Supreme  a  highway  should  be  recorded  at  the 
Ct.),  8  N.  Y.  Supp.  621,  56  Hun  (N.  Y.)  first  ensuing  term  after  court;  and 
64.  when  such  a  return  was  not  reported 

Commissioners  Omitting  to  Take  Oath  until  the  third  ensuing  term,  a  writ 

of  Ofioe. — Certiorari  will  not  lie  to  re-  of  certiorari  was  granted  to  quash  the 

move    the    proceedings    of     persons  whole  proceedings.    Cornville  v.  Som- 

acting  as  commissioners  in  the  laying  erset  County,  33  Me.  237. 

out  of  a  highway,  though  it  be  shown  Application  at  Adjourned  Session, — 

that  they  omitted  to  take  the  oath  of  But  an  application  to  the  county  com- 

office  within  the  time  limited  by  law.  missioners  for  the  location,  alteration, 

If  they  are  commissioners,  the  remedy  or   discontinuance    of  a   highway  is 

is  by  appeal;  if  they  are  not  commis-  made  at  one  of  their  regular  sessions 

sioners,  their  acts   are  merely  void,  if  presented  at  an  adjournment  of  the 

People  V.  Covert,  i  Hill  (N.  Y.)  674.  regular  session.     Harkness  v.  Waldo 

A  Void  Order  of  commissioners  of  County,  26   Me.  353.     See  Bethel  v, 

highways,  it  has  been  held,  may  be  Oxford  County,  60  Me.  535. 

treated   as   voidable,    and   the   party  Returned   at    Adjourned    Session,  — 

may  bring  a  certiorari  to  quash  it.  Hence,  since  the  session  of  a  court 

Fitch  V.  Highway  Com'rs,  22  Wend,  includes  all  its  adjournments,  which 

(M.  Y.)  132.  are   but    part  of  its   session,    waere 

lUlnre  to  Deoeribe  Soad,  Phuse,  eto. —  the  returns  of  the  commissioners  are 

If  an  adjudication  of  the  county  com-  made  at  an  adjournment  of  the  pre- 

missioners,   on  an   appeal   from  the  vious  session,  instead  of  at  the  next 

selectmen   of  a  town   to  locate  and  regular   session   as   provided   by  the 

cause   a   town   way   to    be  recorded,  statute,  certiorari  will  be  granted  to 

does  not  contain  a  description  of  the  correct   the   error.       Parsonsfield   v, 

road,  its  courses,  distances,  and  ad-  Lord,  23  Me.  511. 
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a  highway,   upon   a  petition  therefor,  close   their  proceedings 

HiglLwayi  GroMing  Bailroadi — Matia-  able  to  such  petition.     New  Marlbor- 

ehoBetts. — County  commissioners  have  ough  v.    Berkshire   County,   9   MeL 

no  authority  or  power,  under  Mass.  (Mass.)  423. 

Stat.  1872,  c.  262,  to  change  the  grade  So  it   is  not  ground  for  issuing  a 

of  a  railroad  where  it  crosses  a  high-  certiorari  to  quash  the  location  of  a 

way,  and  certiorari  will  lie  to  review  highway,  that  the  original  order  of 

their  proceedings.     Boston,   etc.,    R.  the   county   commissioners    required 

Co.   V.   Hampden  County,  116  Mass.  the  way  to  be  completed  in  six  months, 

73.  and  gave  a  year  to  the  owners  of  the 

And  while  a  petition  of  the  mayor  land   to  remove  timber  and  trees,  if 

and   aldermen   of  a   city  in  which  a  the  order  was  modified  by  the  com- 

railroad  crossing  is  situated,  and  of  missioners  within  two  months  after 

the  directors  of  the  railroad  corpora-  it   was   passed   by  extending  by  six 

tion,    to    the   county  commissioners,  months   the  time  for  completing  the 

under  Mass.  Stat.  1872,  for  an  altera-  road,  and  shortening  by  five  months 

tion  of  the  crossing  so  as  to  allow  the  the   time  for  removing    timber    and 

highway  to  pass  under  the  railroad,  is  trees,   although   no   new  notice  was 

pending,  the  mayor  and  aldermen  are  given  to  the  town  of  the  meeting  of 

not  authorized  to  join  with  the  com-  the  commissioners  at  which  the  modi* 

mon   council   in  changing  the  grade  fication  was   made.      North  Reading 

of  the   highway  at   the  same  place,  v.   Middlesex  County,  7  Gray  (Mass.) 

even  with  the  consent  of  the  railroad  log. 

corporation,  and  a  writ  of  certiorari  Maine, — Under   Rev.   Stat.   Me.,  c. 

to  quash  an  order  of  the  city  council  18,  relating  to  highway  proceedings, 

10  that  effect  will  be  granted  upon  a  certiorari  will  not  be  granted  because 

petition  filed  by  an  abutter  before  any  no  time  was  allowed  to  the  owners  of 

work  has  been  done  under  the  order,  land  over  which  the  road  passed  to 

Powers  z/.  Springfield,  it6  Mass.  84.  remove  wood,  timber,  and  other  erec- 

Under  Rev.  Stat.  Mass.,c.  39,  §69,  tions.  The  statute  allows  one  year 
county  commissioners  had  no  author-  for  that  purpose,  and  since  the  com- 
ity to  lay  out  a  highway  crossing  an  missioners  could  not  vary  this,  it  was 
existing  railroad  at  a  level,  and  cer-  proper  for  them  to  remain  silent  on 
tiorari  was  granted  as  the  proper  this  point.  Detroit  v,  Somerset 
remedy  for  their  unauthorized  acts.  County,  52  Me.  210. 
Boston,  etc.,  R.  Co.  v.  Lawrence,  2  The  above-mentioned  statute  re- 
Allen  (Mass.)  107.  quires  a  petition  for  certiorari  to  be 

By  Gen.  Stat.   Mass.,  c.  63,  §  59,  presented  at  a  regular  session  of  the 

the    county    commissioners    are    en-  commissioners*  court  within  one  year 

titled  to  give   special   authority  per-  after  the  refusal  of  the  town  to  ac- 

mitting    a   highway   to   be    laid    out  cept  the   road   as  laid   out.     It   is  a 

crossing  a  railroad  on  a  level,  when  sufllcient  compliance  with  this  statute 

in   their  opinion  public  necessity  so  if  the  petition  be  presented  within  one 

demands.      Acting    under    this,    the  year,  at  a  session  held  by  adjourn- 

commissioners  authorized  the  mayor  ment   from   a   regular    session,    this 

and  aldermen  to  lay  out  a  road  fifty  being  considered  a  regular  session, 

feet   wide,   but  the  latter   made  said  Bethel  v,  Oxford  County,  60  Me.  535. 

road    forty   feet   wide.      It  was  held  Under  the   same   statute  it  is  not 

that   their   proceedings,   being  unau-  error  for  a  joint  board  of  county  com- 

ihorized,  could  be  remedied  by  cer-  missioners,   having  agreed  to  locate 

tiorari,  and  not  by  bill  inequity.     Old  a  highway  to  extend  into  their  scv- 

Colony    R.    Co.    v.    Fall    River,    147  eral  counties,  to  act  separately  in  lo- 

Mass.  455.  eating  each  so  much  of  the  way  as  lies 

Illnstrationi  of  tlie  Denial  of  the  Writ,  within  its  own  county,  and  there  is 
—  Massachusetts,  —  The  omission  of  no  ground  for  certiorari.  Detroit  v, 
county  commissioners  to  take  a  new  Somerset  County,  52  Me.  210. 
recognizance  of  costs,  upon  an  amend-  In  the  absence  of  a  contrary  show- 
ed petition  for  an  alteration  of  a  town  ing.  it  will  be  presumed  that  the  se- 
way,  is  no  ground  for  a  writ  of  cer-  lectmen  of  a  town  issued  the  warrant 
tiorari  to  remove  the  record  of  pro-  for  the  town  meeting  to  approve  or 
ceedings  in  altering  a  way  conform-  disapprove  their  location  of  a  road, 
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earlier  than  is  by  law  allowed,  certiorari  will  issue.  ^ 

d.  Jurisdictional  Errors. — Where  the  proceedings  in  rela- 
tion to  laying  out  or  altering  roads  or  highways  are  had  without 
jurisdiction,  certiorari   lies  to   correct   the  error.*     See  V.    14, 


after  they  filed  the  return  of  their 
proceedingrs  with  the  town  clerk;  es- 
pecially where  it  affirmatively  appears 
that  both  were  done  on  the  same 
day.  Hence  certiorari  will  be  denied. 
Bethel  v.  Oxford  County,  60  Me.  535. 

Whether,  in  case  the  commissioners 
having,  on  the  failure  of  the  town  to 
make  a  road  duly  located,  put  it  under 
contract  to  several  contractors,  the 
latter  have  a  right  to  issue  a  warrant 
of  distress  against  the  town  before 
the  entire  road  is  completed,  quare. 
But  if  such  warrant  has  been  prem- 
aturely issued,  and  attempt  made  to 
enforce  it,  the  remedy  is  not  by  cer- 
tiorari. Howland  v.  Penobscot  Coun- 
ty, 49  Me.  143. 

New  Jersey, — Certiorari  did  not  He 
from  the  Supreme  Court  to  the  Com- 
mon Pleas  in  New  Jersey  to  remove 
an  order  affirming  the  return  of  a  road. 
Certiorari  in  »uch  case  was  prohibited 
by  the  Act  of  Feb.  21,  1794,  §  8, 
State  V.  Henley,  i  N.  J.  L.  302, 

Where  a  caveat  has  been  filed 
against  the  return  of  a  road,  and 
freeholders  have  been  appointed  to 
review  the  road,  the  court  will  not, 
previous  to  the  term  next  succeeding 
that  in  which  the  freeholders  were 
appointed,  grant  a  certiorari  to  re- 
move the  proceedings.  The  applica- 
tion is  premature.  In  re  Road,  8  N. 
J.  L.  139. 

In  Alabama  certiorari  to  revise  the 
action  of  the  commissioners'  court  in 
establishing  a  public  road  should  not 
be  granted  until  the  court  has  made 
an  order  confirming  the  report  of  the 
jury,  or  appointing  an  overseer  to  cut 
out  the  road,  which  would  be  equiva- 
lent to  such  order.  Smith  v,  Lauder- 
dale County,  I  Stew.  (Ala.)  183. 

1.  Windham  et  a/..  Petitioner,  32 
Me.  452. 

2.  Myers  v,  Simms,  4  Iowa  500. 
Hotioe  of  FroMeding*. — In  Maine  an 

omission  to  give  notice  of  the  time 
and  place  appointed  to  consider  and 
adjudicate  upon  a  petition  for  the 
location  of  a  road  across  lands  not 
situated  within  an  organized  planta- 
tion or  incorporated  town,  is  sufficient 
cause  for  granting  the  writ  of  cer- 
tiorari against  county  commissioners. 


Ware  r.   Penobscot  County,   38  Me. 
492. 

But  in  Massachusetts y  where  parties 
interested  in  the  alteration  of  a  street 
or  highway  had  actual  notice  of  the 
proceedings,  and  attended,  and  were 
heard  concerning  them,  and  have  ac- 
quiesced in  them  for  many  years,  a 
writ  of  certiorari  to  remove  those 
proceedings  will  not  be  granted  merely 
because  it  does  not  appear  that  they 
had  the  official  notice  prescribed  by 
law.  Hancock  v,  Boston,  i  Met. 
(Mass.)  122. 

And  a  defective  notice  given  to  a 
town,  and  a  petition  to  county  com- 
missioners to  alter  a  town  way,  are 
no  ground  for  a  writ  of  certiorari,  on 
application  of  the  town,  to  remove  the 
record  of  the  commissioners'  proceed- 
ings, if  the  town  acted  upon  such 
notice  and  appeared  before  the  com- 
missioners. New  Marlborough  v, 
Berkshire  County,  9  Met.  (Mass.)  423. 

In  New  Hampshire  a  remedy  is  pro- 
vided by  Com.  Stat.,  c.  53,  §  10,  for 
cases  in  which  notice  of  the  laying 
out  of  a  highway  has  not  been  given 
to  landowners,  and  the  Superior 
Court  will  not  grant  a  certiorari  to 
bring  up  the  proceedings  of  the  Court 
of  Common  Pleas  upon  such  laying 
out,  by  reason  of  a  defect  in  such 
notice.     Tucker's  Petition,  27  N.  H. 

405. 

Petition  for  Boad  not  Complying  with 
Statute. — Where  a  city  charter  gives 
the  city  council  exclusive  authority 
to  lay  out,  alter,  or  discontinue  any 
street  or  way  the  termini  of  which 
are  entirely  within  the  city,  but  makes 
no  provision  for  the  manner  in  which 
this  authority  is  to  be  exercised,  the 
council  must  conform  to,  and  be  gov- 
erned by,  the  general  statutes  relating 
to  the  subject.  Therefore  where  the 
application  or  petition  for  the  reloca- 
tion of  a  road  is  not  in  substantial 
conformity  with  the  requirements  of 
the  statute,  the  proceedings  are  with- 
out jurisdiction,  and  certiorari  lies. 
Barnes  v.  Springfield,  4  Allen  (Mass  ) 
488. 

County  Gommisiionera  and  Beleetmen 
— Maine.  —  County  commissioners  in 
Maine  have  jurisdiction  to  lay  out  a 
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supra.  And  the  writ  will  also  issue  if  there  be  not  record  evi- 
dence of  this  jurisdiction.*     Sec  V.  14.  a.^  supra. 

e.  Award  of  Damages  and  Determination  of  Expense. 

— It  seems  that  certiorari  will  not  be  granted  because  no  damages 
were  awarded  to  the  individuals  over  whose  lands  the  roads  were 
laid  out  and  because  such  landowners  were  not  named,  the  pre- 
sumption being  that,  in  the  opinion  of  the  commissioners,  no 
damages  were  sustained,  and  particularly  is  this  so  when  it  ap- 
pears that  none  were  claimed.*     But  where  damages  are  awarded 

consisting  of  a  want  of  record  proof 
of  the  jurisdiction  of  the  commis- 
sioners, as  where  it  does  not  appear 
that  proper  notice  of  the  proceedings 
was  given  according  to  the  statute,  is 
reviewable  by  certiorari.  People  v. 
Highway  Com*rs,  14  Mich.  528;  Peo- 


highway  within  the  limits  of  a  town, 
and  certiorari  does  not  lie  to  such 
proceedings  for  want  of  jurisdiction. 
Harkness  v,   Waldo  County,  26  Me. 

353. 

In    Hebron  v,  Oxford   County,  63 

Me.  314,  where  county  commissioners 

had  located  a  town  way.  upon  an  ap-     pie  v.  Highway  Com'rs,  16  Mich.  63; 


peal  from  a  refusal  of  the  selectmen 
to  do  so,  certiorari  was  applied  for  on 
the  ground  that  the  selectmen  had 
no  jurisdiction,  because  the  petition- 
ers alleged  that  "  public  convenience 
and  necessity  require  the  location  and 


Van  Auken  v.  Highway  Com'rs, 
27  Mich.  414;  Dupont  v.  Highway 
Com'rs,  28  Mich,  362;  Names  v.  High- 
way Com'rs,  30  Mich.  490;  Brush  v, 
Detroit,  32  Mich.  43;  Thompson  v. 
Detroit,  32  Mich.  303;  Osborne  v.  De- 


construction  "  of  the  way,  and  hence  troit,  32  Mich.  282;  Ross  v.  Highway 
that  the  petition  was  one  for  the  Com'rs,  32  Mich.  301;  Detroit  Sharp- 
location  of  a  highway,  concerning  shooters'  Assoc,  v.  Highway  Com'rs, 
which  the  county  commissioners  alone  34  Mich.  36;  Pegler  v.  Highway 
had  jurisdiction.  It  was  held  that  Com'rs,  34  Mich.  359;  People  v.  Man- 
although  the  selectmen  had  no  juris-  tranck  Tp.,  38  Mich.  558;  Moetter  v. 
diction  to  locate  a  highway,  yet  when  Highway  Com'rs,  39  Mich.  726;  Peo- 
the  prayer  was  distinct  and  definite  for  pie  v.  Highway  Com'rs,  40  Mich.  165; 
the  laying  out   of   a  town  way,  the  Blodgett  v,  Whaley,  47  Mich.  469. 


character  of  it  could  not  be  altered 
by  the  insertion  in  the  petition  of 
such  a  piece  of  argumentative  sur- 
plusage, and  the  writ  was  denied. 

In  the  same  case  it  was  held  that  a 
road  running  from  town  to  town  is 
not    necessarily    a    "highway    from 


Unreasonable  Delay  or  Beftisal  of  Select- 
men.— According  to  statute  in  Maine, 
the  unreasonable  delay  or  refusal 
of  the  selectmen  to  lay  out  a  road 
should  always  appear  of  record  in 
the  Court  of  Sessions  as  evidence  of 
its  jurisdiction,  and  where  it  is  want- 


town  to  town;  "  it  may  be  merely  a     ing  it  will  be  good  cause  for  quashing 


town  way,  in  which  event  certiorari 
does  not  lie  on  the  ground  of  want 
of  jurisdiction  in  the  selectmen.  In 
this  case  the  road  was  held  to  be 
a  town  way  and  the  writ  was  re- 
fused. 
This  case  also  held  that  certiorari 


a  proceeding  on  certiorari.     State  v. 
Pownall,  10  Me.  24. 

Where  an  application  to  county 
commissioners  to  lay  out  a  town  way, 
on  the  refusal  of  selectmen  to  lay  out 
the  same,  did  not  allege  that  the  latter 
"unreasonably"    neglected    and   re- 


will  not  be  granted  on  the  ground  of     fused  to  do  so.  but  the  town  appeared 


want  of  jurisdiction  in  the  selectmen 
of  a  town  to  lay  out  a  town  road  be- 
cause the  petition  does  not  contain  a 
formal  averment  of  the  inhabitancy  in 
the  town  of  the  petitioners,  such  fact 
being  apparent  without  this  formal 
averment. 

1.  Commissioners'  Ct.  v,  Hearne, 
59  Ala.  371. 

Notioe  of  Proceedings — Michigan. — An 
irregularity  in  highway  proceedings. 


and  were  heard,  without  any  objection 
to  the  omission,  and  the  commission- 
ers stated  in  their  adjudication  that 
the  selectmen  "unreasonably"  re- 
fused to  lay  out  the  road — hiU,  that 
the  error  was  merely  one  of  form, 
and  no  ground  for  issuing  a  certiorari. 
Monterey  v,  Berkshire  County,  7 
Cush.  (Mass.)  394. 

2.    Maine.  —  Detroit    r.     Somerset 
County,    52    Me.    210;    Howlaod    v. 
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illegally  or  according  to  erroneous  principles,  this  writ  properly 
lies.*  See  V.  20,  infra.  Where  the  commissioners  did  not  de- 
cide at  whose  expense,  in  whole  or  in  part,  the  highway  was  to 
be  made,  a  statute  requiring  this,  certiorari  was  proper  to  correct 
the  error.* 

/.  Proceedings  of  Courts,  Commissioners,  and  Select- 
men.— Certiorari  is  the  proper  process  to  remove  the  proceeding 
of  the  Court  of  Sessions,  Common  Pleas,  county  commissioners, 
etc.,  in  laying  out  or  altering  a  highway ; '  but  it  has  been  held 
in  some  of  the  states  that  this  writ  does  not  lie  to  try  the  legality 
of  a  private  or  town  way  established  by  the  doings  of  the  select- 
men and  the  vote  of  the  town.* 

Penobscot  County,  49  Me.  143.     See  The  Adequacy  of  Compensatton  awarded 

Strong  r.  County  Com'rs,  31  Me.  578.  by  a  highway  commissioner  for  land 

Nor  is  it  ground  for  the  writ  that  takenforhighway  purposes,  however, 

there  was  no  determination  in  regard  is  not  reviewable   by  certiorari,  but 

to  damages  in  the  discontinuance  of  only  by  appeal.     Weber  v,  Ryers,  82 

ways.     Pillsbury  v.  Augusta,  79  Me.  Mich.  177.     See  V.  20,  infra, 

71.  2.  Pingree  v.  Penobscot  County,  30 

Iowa. — McCrory  V.  Griswold,  7  Iowa  Me.  351;  Ware  v,  Penobscot  County, 

248.  38  Me.  492. 

In  Hew  Jeney,   however,  when  the  8.  Com.  v.  Coombs,   2  Mass.  489; 

commissioners  fail  to  report  damages  Com.   v,    Cambridge,    7    Mass.    158; 

in  favor  of  an   abutting    landowner  Com.   v.    Hall,   8   Pick.   (Mass.)  440; 

for  a  change  of  street  grade,  but  their  Com.  v.  West  Boston  Bridge.  13  Pick, 

report  shows    that    the   question   of  (Mass.)    195;    New    Marlborough    v, 

damages   was   passed    on,   certiorari  Berkshire  County,  9  Met.  (Mass.)  423; 

lies  to  review  the  proceedings.     State  Dwight  v.  Springfield,  4  Gray  (Mass.) 

V.  Hoboken  (N.  J.,  1894),  31  Atl.  Rep.  107;  Gay  z/.   Bradstreet,  49  Me.  580; 

278.  Schuylkill  Falls  Road,  2  Binn.  (Pa.) 

1.  State  V.  Stout,  33  N.  J.  L.  42.  250;   Burrows  v.   Vandevier,  3  Ohio 

Damages  Intended  as  Hominal. — If  sur-  383;  Deitrick  v.  Highway  Com'rs,  6 

veyors  have  assessed  to  a  landowner  111.  App.  70. 

an  amount  equal,  in  their  judgment.  In  Alabama  the  proceedings  of  the 

to  the  actual  damages  sustained  by  Commissioners*  Court  of  Roads  and 

him,  their  assessment  will  not  be  re-  Revenue,  in  laying  out  a  road  to  the 

viewed  on  certiorari,  the  remedy  in  injury  of  a  party,  may  be  reviewed  by 

such  a  case  being  by  application  for  certiorari.     Talladega  v,  Thompson, 

the  appointment  of  freeholders  to  re-  15  Ala.  134;  Barnett  v.  State,  15  Ala. 

view  the  assessment.     But  if  it  clearly  829.     See  Brooks  v.   Kirby,   19  Ala. 

appears  that  the  assessment  was  not  72;  Steele  v.  County  Com*rs,  83  Ala. 

the   result  of  a  fair  estimate  of  the  304. 

actual  damages,  but  was  intended  as  4.  Maine.  —  Todd  v,   Rome,  2  Me. 

merely  nominal  damages,  because  the  55;  Harlow  v.  Pike,  3  Me.  438;  Gay 

surveyors    regarded    the  landowner  v.  Bradstreet,  49  Me.  580. 

as  an  applicant  for  the  road,  when  The  city  council  of  the  city  of  Au- 

they  had  no  right  to  do  so,  such  as-  gusta  act  in  the  exercise  of  their  dis- 

sessment  is  bad,  and  certiorari  is  the  cretion  in  laying  out  or  discontinuing 

proper  remedy.     State  v.  Hulick,  33  streets,  and  in  the  absence  of  injuries, 

N.  J.  L.  307.  irregularities,  or  illegalities  certiorari 

In  Vermont  the  proceedings  in  the  will  not  be  granted  to  review  their 

County  Court,  in  relation  to  the  ap-  proceedings.      Pillsbury  i».  Augusta, 

praisal  of  damages  occasioned  by  the  79  Me.  71. 

laying  out  of  highways,  may  be  re-  New  Hampshire. — Robbins  v.  Bridge- 
vised  in  the  Supreme  Court  only  by  water,  6  N.  H.  524. 
certiorari.     Adams  v.  New  fane,  8  Vt.  Maesadhnsetts. — Robbins  v,   Lexing- 
271.  ton,  8  Cush.  (Mass.)  292. 
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10.  Taxes  and  Amaimenti — a.  In  General. — When  there  is 
no  statutory  inhibition,  and  no  other  mode  of  review  is  available, 
the  writ  of  certiorari  lies,  in  the  discretion  of  the  court,  to  review 
the  proceedings  of  commissioners  of  taxes  and  of  assessors  in  the 
levying  of  taxes  and  assessments,  when  such  acts  are  of  a  judicial 
nature  and  the  complainant  has  not  been  guilty  of  unreasonable 
delay.*     Thus  certiorari  lies  to  review  proceedings  in  cases  of 

In  Parks  v,  Boston,  8  Pick.  (Mass.) 
218,  and  Stone  Vn  Boston,  a  Met. 
(Mass.)  220,  it  was  held  that  certiorari 
would  lie  to  the  mayor  and  aldermen 
of  Boston  to  remove  the  proceedings  on 
location  of  ways  in  Boston;  but  the 
ground  upon  which  this  was  decided 
was  that  the  powers  of  the  mayor 
and  aldermen  in  such  cases  were  like 
those  of  county  commissioners,  and 
required  no  act  or  vote  of  the  town. 

Li  New  Jersey  the  Supreme  Court 
will  grant  a  certiorari  in  a  matter  of 
private  road  if  it  appears  that  only 
four  of  six  surveyors  sign  the  return. 
Griscom  v.  Gilmore,  15  N.  J.  L.  475. 

1.  State  V.  Jersey  City,  35  N.  J.  381; 
State  V,  Metz,  32  N.  J.  L.  199;  State 
V,  Haight,  35  N.  J.  L.  279;  State  v. 
Decue,  31  N.  J.  L.  302;  State  r.  Ap- 
gar,  31  N.  J.  L.  358;  State  v.  Falkin- 
burge,  15  N.  J.  L.  320;  State  v.  County 
Clerk,  59  Wis.  15;  Owners  of  Ground 
».  Albany,  15  Wend.  (N.  Y.)  374;  Peo- 
ple V,  Tax  Com'rs,  23  N.  Y.  192;  Peo- 
ple V,  Tax  Com'rs,  23  N.  Y.  224;  Peo- 
ple V.  Tax  Com'rs,  26  N.  Y.  163; 
Ottawa  V,  Chicago,  etc.,  R.  Co.,  25 
111.  29,  a  case  in  which  a  suit  in  equity 
was  dismissed  on  the  ground  that 
certiorari  was  the  proper  remedy. 

Hot  a  Writ  of  Elght^The  writ  in 
such  cases  is  granted  only  in  the 
discretion  of  the  court.  People  v. 
Allegany  County,  15  Wend.  (N.  Y.) 
198;  People  V,  Queens  County,  i  Hill 
(N.  Y.)  200;  People  v,  Livingston 
County,  43  Barb.  (N.  Y.)  238. 

"  The  courts  do  not  mean,  when 
they  say  a  certiorari  will  lie  to  remove 
assessments,  that  it  may  go  in  every 
case,  and  be  addressed  to  anybody, 
or  that  they  will  review  anything 
and  everything  which  may  be  improvi- 
dently  called  for  in  the  process,  as 
drawn  by  the  attorney,  or  which  may 
find  its  way  into  the  return.  They 
may  exercise  a  discretion  whether  it 
shall  go  at  all,  even  where  a  ques- 
tion of  jurisdiction  can  obviously  be 
laid  hold  of  through  a  return."  Per 
Cowen,  J.,  in  Ex  p.  Albany,  23  Wend. 
(N.  Y.)  277. 


But  it  has  been  said  that  where  the 
legislature  has  conferred  a  special 
jurisdiction  on  an  inferior  tribunal 
to  levy  assessments  such  action  is 
subject  to  review  on  certiorari,  and 
the  writ  should  be  allowed  as  a  mat- 
ter of  right.  Dicta  in  Bradhurst  v. 
First  Great  South  Western  Turnpike 
Road  Co.,  16  Johns.  (N.  Y.)  8,  citing 
Rex  V,  Bagshaw,  7  T.  R.  359. 

Certiorari,  not  Xaadamui,  is  the 
proper  remedy  for  reviewing  the  de- 
cision of  a  board  of  assessors.  Peo- 
ple V.  Gilon  (Supreme  Ct.),  9  N.  Y. 
Supp.  563,  24  Abb.  N.  Cas.  (N.  Y.) 
125,  58  Hun  (N.  Y.)6io. 

Oertiorari,  not  Iignnctien,  is  proper  to 
set  aside  proceedings  on  municipal 
assessments.  Betts  v.  Williamsburgh, 
15  Barb.  (N.  Y.)  255. 

Property  Situate  in  Another  State.— 
The  fact  that  the  property  taxed  had 
its  situs  in  another  state  does  not  de- 
prive the  taxpayer  of  the  right  of 
review  by  certiorari.  People  v.  Tax 
Com'rs,  23  N.  Y.  224. 

Tenneeaee. — The  writ  of  certiorari  in 
assessment  cases  is  used  very  freely 
in  this  state,  and  in  cases  unknown 
to  the  common  law.  Nashville  v. 
Pearl,  11  Humph.  (Tenn.)  249. 

XaMaohoBetta. — Questions  as  to  the 
constitutionality  of  a  statute  provid- 
ing for  local  improvements,  and  as  to 
compliance  by  the  authorities  with 
the  terms  of  such  statute,  must  be 
raised  in  Massachusetts  on  certiorari. 
Taber  ».  New  Bedford,  135  Mass. 
162;  Snow  V,  Fitchburg,  136  Mass.  i79< 

New  Jersey. — An  assessment  under 
the  New  Jersey  Militia  Act  of  I79> 
for  the  raising  of  troops  was  reviewed 
by  certiorari.  State  v.  Chambers,  i 
N.  J.  L.  458. 

lUinoii.  —The  courts  of  general  ju- 
risdiction in  Chicago  were  by  statute 
empowered  to  review  assessments  of 
the  common  council  without  resort 
to  certiorari.  Pease  v.  Chicago,  21 
111.  500. 

Kew  York.— The  New  York  City 
Consolidation  Act  provides  that  no 
suit  or  action,  in  the  nature  of  a  l?ill 
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taxation,^   assessments  under  municipal  authority,'  and  assess- 


in  equity  or  otherwise,  shall  be  com- 
menced for  the  vacation  of  any  as- 
sessment; and  under  this  act  a  prop- 
erty owner  cannot  have  an  assessment 
reviewed  by  means  of  a  writ  of  cer- 
tiorari. People  V.  Myers,  135  N.  Y. 
465.  And  see  People  v.  Myers  (Su- 
preme Ct.),  47  N.  Y.  St.  Rep.  70. 

Under  the  Act  of  1889  an  erroneous 
assessment  of  taxes  by  the  comptroller 
upon  the  franchise  or  business  of  a 
corporation  may  be  reviewed  on  cer- 
tiorari. People  V.  Wemple,  63  Hun 
(M.  Y.)  444. 

The  decision  of  the  comptroller, 
upon  an  appeal  by  the  supervisors  of 
a  town  from  the  decision  of  the  su- 
pervisors of  the  county,  as  to  the 
equalization  of  assessments,  may  be 
reviewed  by  a  writ  of  certiorari. 
People  V,   Hillhouse,  i  Lans.  (N.  Y.) 

87. 

1.  People   V,   Westchester,    8   Abb. 

Pr.,  N.  S.  (N.  Y.  Supreme  Ct.)  277,  57 

Barb.  (N.  Y.)  378;  State  v,  Bentley, 

23  N.  J.  L.  532. 

Relief  against  the  sale  of  property 
under  an  invalid  tax  may  be  obtained 
by  certiorari,  which  brings  up  the 
record  of  the  assessment  for  the  pur- 
pose of  quashal.  Alexandria  Canal, 
etc.,  Co.  V.  District  of  Columbia,  5 
Mackey  (D.  C.)  376. 

In  Michigan  the  writ  has  been  de- 
nied in  tax  cases,  contrary  to  the 
general  custom  prevailing  in  other 
jurisdictions.  Hudson  v.  Whitney, 
53  Mich.  158;  Whitbeck  v,  Hudson, 
50  Mich.  86.  In  the  latter  case  Cooley, 
J.,  states  as  follows  the  grounds  for 
the  general  refusal  of  the  writ  in  tax 
cases: 

•'  That  the  employment  of  the  writ 
of  certiorari  in  tax  cases  may  be  very 
troublesome  will  be  obvious  on  very 
little  reflection.  The  writ  is  one  eas- 
ily obtained;  a  considerable  number 
of  officers  may  allow  it;  it  is  issued 
on  no  other  consideration  than  the 
allowance;  and  the  plaintiff  incurs  no 
responsibility  for  consequent  dam- 
ages. The  writ  when  served  is  sup- 
posed to  remove  the  record  into  this 
court,  so  that  all  proceedings  of  the 
officers  to  whom  it  is  addressed  are 
immediately  stayed.  If  it  will  lie  in 
the  case  of  village  pavement  taxes,  it 
will  lie  in  the  case  of  all  other  taxes; 
for  on  no  ground  or  principle  that 
occurs  to  us  can  any  distinction  be 
drs^wn.     If,  therefore,  the  writ  is  up- 


held in  this  case,  it  is  reasonable  to 
anticipate  its  use  in  many  other  cases 
where  taxation  is  complained  of,  and 
the  assessment  and  collection  of  town- 
ship, city,  county,  and  state  taxes, 
and  all  local  levies,  may  be  inter- 
rupted and  stayed  at  any  stage, 
wherever  a  suggestion  of  illegality 
can  be  made  sufficiently  plausible  to 
induce  a  circuit  court  commissioner 
or  other  competent  officer  to  allow 
the  writ.  That  endless  confusion 
may  be  brought  into  tax  proceedings 
in  this  manner  is  unquestionable." 

But  the  doctrine  thus  stated  has 
been  modified  to  the  extent  that  where 
the  plaintiff  had  sought  the  proper 
remedy  and  lost  it  without  his  fault, 
and  where  the  allowance  of  the  writ 
would  stay  nothing  but  the  collection 
of  his  share  of  the  tax,  the  writ  would 
be  allowed.  Burnett  v,  Scully.  56 
Mich.  374. 

Hew  York. — The  only  remedy  to  re- 
view an  assessment  of  a  tax  under 
the  Act  of  1890  is  by  certiorari.  U. 
S.  Trust  Co.  V.  New  York,  144  N.  Y. 
488. 

Act  1880  renders  inapplicable  the 
conflicting  provisions  of  the  Code  of 
Civil  Procedure.  People  v.  Assess- 
ors, 106  N.  Y.  671. 

But  this  act,  which  provides  for  a 
review  of  the  valuation  of  the  prop- 
erty taxed,  or  the  legality  of  placing 
it  on  the  tax  roll,  does  not  deprive 
the  taxpayer  of  the  right  to  a  com- 
mon-law writ  of  certiorari  to  review 
a  final  levy  of  the  tax.  People  v. 
New  Rochelle  (Supreme  Ct.),  31  N. 
Y.  Supp.  592. 

Hew  Jersey. — The  writ  of  certiorari 
is  a  perfect  safeguard  against  unwar- 
ranted taxation  of  every  description. 
Shields  v,  Paterson,  55  N.  J.  L.  495. 

Ahatement  of  Tazee — HewHampehire 
and  Maesaohusetts.  —  Certiorari  was 
held  to  be  a  proper  remedy  to  reverse 
the  proceedings  of  the  Court  of  Com- 
mon Pleas  in  New  Hampshire,  upon  a 
petition  for  the  abatement  of  taxes, 
under  the  Act  of  February,  1791. 
Durham  v,  Thompson,  2  N.  H.  166. 

So,  in  Massachusetts,  if  county 
commissioners,  in  their  judgment 
upon  a  complaint  for  the  abatement 
of  a  tax,  erred  in  matters  of  law,  cer- 
tiorari was  the  proper  mode  of  cor- 
rection. Gibbs  V,  Hampden  County, 
19  Pick.  (Mass.)  298. 

2.  Le  Roy  v.  New  York,  20  Johns. 
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ments  for  school  taxes.* 

From  nnai  A^jndloation. — As  in  Other  c^ses,  the  writ  will  lie  from 
final  adjudications  only.* 

b.  Public  Inconvenience. — Where  the  allowance  of  the  writ 
for  a  review  of  assessments  will  cause  public  inconvenience,  or 
where  the  public  interests  will  be  prejudiced,  the  writ  will,  in  the 
discretion  of  the  court,  be  refused.' 

Where  Denial  of  Writ  will  Cauie  Injnstiee — But  where  the  refusal  of 
the  writ  will  cause  injustice  or  oppression,  the  writ  should  be 
granted,  notwithstanding  some  inconvenience  to  the  public  may 
be  occasioned  thereby.* 

c.  Questions  of  Jurisdiction.— Where  the  board  of  assess- 
ors or  other  tribunal  having  jurisdiction  of  assessments  has  ex- 
ceeded its  jurisdiction,  the  proceedings  on  such  assessment  may 


(N.  Y.)  430;  Siarr  r.  Rochester,  6 
Wend.  (N.  Y.)  564;  Treasurer  v.  Mul- 
ford,  26  N.  J.  L.  49;  State  v,  Jersey 
City,  34  N.  J.  L.  390;  Snow  v.  Fitch- 
burg,  136  Mass.  179,  assessment  for 
construction  of  sewer;  Butler  z^.  Wor- 
cester, 112  Mass.  541,  a  sewer  assess- 
ment. 

1.  State   V,   Browning,   28  N.  J.  L. 

556. 

2.  People  V.  Morgan,  65  Barb.  (N. 

Y.)  473. 

ABsessment  List. — Where  an  assess- 
ment list  has  been  made  up  and, 
after  objections  made  before  the 
Court  of  Assessors,  the  list  has  been 
transmitted  to  the  board  of  revision 
and  correction,  a  writ  of  certiorari 
obtained  after  the  list  was  sent  to 
the  board  of  revision,  and  before  any 
action  on  it  by  that  body,  is  prema- 
ture and  should  be  quashed,  as  there 
is  no  final  determination  to  review. 
People  V,  Gilon  (Supreme  Ct.),  13  N. 
Y.  Supp.  455. 

Certiorari  will  not  lie  to  review  an 
assessment  list  until  such  action  is 
taken  thereon  as  shall  be  deemed  a 
final  determination  in  regard  to  the 
objection  made  to  the  assessment. 
People  V.  Gilon,  59  Hun  (N.  Y.)  623,  13 
N.  Y.  Supp.  455. 

8.  People  ».  Queens  County,  i  Hill 
(N.  Y.)  195,  assessment  of  town  and 
county  taxes. 

Coniideratioiu  Influenoing  Disoretion. 
— The  necessity  of  the  issuance  of  the 
writ  for  the  protection  of  a  single  in- 
dividual will  be  considered  when  its 
allowance  will  cause  public  inconven- 
ience. State  v.  Kingsland,  23  N.  J. 
L.  85. 

It  must  be  made  to  appear  that  no 
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considerable  inconvenience  will  be 
caused.  Susquehanna  Bank  v. Broome 
County,  25  N.  Y.  312,  cited  with  ap- 
proval in  Kilbourne  v.  St.  John,  59 
N.  Y.  21. 

The  availability  of  other  remedies 
will  be  ground  for  refusing  the  writ 
because  of  public  inconvenience.  Mat- 
ter of  Eightieth  Street,  17  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  324. 

ApplieatioB  by  a  Few  Tazpayert.— 
Where  some  only  of  the  taxpayers  of 
a  town  apply  for  a  certiorari  to  test 
the  validity  of  a  tax  assessed  upon  all 
the  taxpayers,  the  writ  will  be  re- 
fused; since  otherwise,  as  a  general 
rule,  it  would  result  in  great  public 
detriment  and  inconvenience.  Libby 
V,  West  St.  Paul,  14  Minn.  248. 

Land  Tax. — Certiorari  to  review  as- 
sessments of  the  land  tax  in  England 
has  been  refused  because  of  the  public 
necessity  for  the  prompt  collection  of 
the  tax.  Rex  v.  Utoxeter,  2  Stra. 
932;  Rex  V.  Justices,  2  Stra.  975;  Rex 
r.  King,  2  T.  R.  234. 

Poor  Bates. — So  a  warrant  of  distress 
to  levy  poor  rates  cannot  be  removed 
by  certiorari,  for  regard  must  be  had 
to  the  public  convenience.  Ex  /• 
Taunton,  i  D.  P.  C.  54,  the  judge  re- 
marking that  the  poor  might  starve 
while  the  writ  was  pending. 

Gommissionerf  of  Sewen.  —  The  pro- 
ceedings of  commissioners  of  sewers 
will  not  be  disturbed  where  there 
would  be  danger  from  the  delay  or 
discouragement  which  might  arise 
from  interference.  Cardifife  Bridge 
Case,  I  Salk.  146. 

4.  People  V.  Morgan,  65  Barb.  (N. 
Y.)48i;  State  v.  Kingsland,  23  N.  ^' 
L.  85. 
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be  reviewed  by  a  writ  of  certiorari ;  *  but  when  it  acts  within  its 
jurisdiction  and  commits  no  irregularities,  its  proceedings,  though 
erroneous,  cannot  be  corrected  on  certiorari.* 

AHOMon  without  Aathority. — Where  the  assessors  were  not  legally 
authorized  to  act  at  all  there  has  been  no  valid  assessment,  and 
the  proceedings  cannot  be  reviewed  on  certiorari.^ 

d.  Illegality  in  Proceedings. — Where  there  is  any  irregu- 
larity or  illegality  in  the  proceedings  of  the  assessors,  a  writ  of  cer- 
tiorari will  lie  to  review  and  correct  such  errors.*     Thus  where 

1.  Exp,  Buckner,  9  Ark.  73;  State  court   has   ordered   an  abatement  of 

V,  Washoe  County,  14  Nev.  140;  Mil-  taxes  in  a  case  where  it  had  no  au- 

waukee  Iron  Co.  v,  Schubel,  29  Wis.  thority  to  act,  a  writ  of  certiorari  will 

444;   People  V,  Fredericks,  48  Barb.  lie.      State   v,    Thompson,   2    N.    H. 

(N.  Y.)  173;  Smith  v.  Powell,  55  Iowa  236. 

215,  an  action  by  a  board  of  school  di-  Baek  Taxes. — The  action  of  the  au- 

rectors;  Ewing  v,  St.  Louis,  5  Wall,  ditor-general  in  charging  back  taxes 

(U.  S.)  418,  a  case  of  a  suit  in  equity,  to  a  county,  in  his  settlement  with  it, 

where  the  office  of  certiorari  in  juris-  is  within  his  official   discretion,  and 

dictional   questions   is   discussed    by  cannot    be    reviewed    on    certiorari. 

Justice  Field.  Midland  County  r.  Auditor-Gen.,  27 

In  Hew  Jersey  the  county  courts  have  Mich.  165. 

no  jurisdiction  by  certiorari  over  mat-  8.  Smith  v,  Jones  County,  30  Iowa 

ters  of  taxation.     State  v.  Decue,  31  531;    Harney  v.  Mitchell  County,  44 

N.  J.  L.  302.  Iowa  203;   Petition  of  Waterville,  31 

Ihrain  Assessments. — In  Michigan  cer-  Me.  506. 

tiorari  is  a  common  remedy  to  review  Tennessee. — The  action  of  the  county 

proceedings  in  laying  out  drains  and  board  of  equalization  in  determining 

assessing  the  costs   upon   the   lands  the   value  of  property   to  be   taxed, 

benefited.     But  the  court  will  review  when   such  board  has  not  exceeded 

upon   it    nothing    but    jurisdictional  its  jurisdiction,  cannot  be  reviewed 

questions.    Kroop  v,  Forman,  31  Mich,  by  a  writ  of  certiorari,  provided  the 

144;  Strachan  v.  Brown,  39  Mich.  168;  board  has  not  acted  illegally.     Its  ac- 

Milton    V.    Wacker,    40    Mich.     229;  tion  is  final  by  the  provisions  of  Tenn. 

Taylor  v.  Burnap,  39  Mich.  739;  Will-  Assessment  Act  of  1887.     Tomlinson 

check  V.  Edwards,  42  Mich.  105;  Dun-  v.  Board  of  Equalization,  88  Tenn.  i. 

ning  V.  Drain  Com'rs,  44  Mich.  518;  8.  People  v,  Parker,  117  N.  Y.  86, 

Lampson  v.   Drain  Com'rs,  45  Mich,  citing  People  v.  Covert,  i  Hill  (N.  Y.) 

150;  VanBuskirkv.  Harrod,  48  Mich.  674. 

258;  Chapman  v,  Clark,  49  Mich.  305;  4.  Keck  v.  Keokuk  County,  37  Iowa 

Null  V.   Zierle,  52  Mich.  540;  White-  547;  Murphy  ».  Wilmington,  6  Houst. 

ford  V,  Phinney,  53  Mich.  130.  (Del.)   108,   a    case   where    a  bill    in 

Iowa. — Where  there  is  no  validity  equity  was  dismissed, 

in  the  judgment  rendered  by  the  board  Taxing  Property  not  Liable  to  Taxation, 

of  assessors,  because  the  subject  mat-  and  the  refusal  to  correct  such  error, 

ter  was  beyond  their  jurisdiction,  cer-  may  be  reviewed  on  certiorari.     Peo- 

tiorariisthe  proper  remedy  to  review  pie  v.  Ogdensburgh,  48  N.  Y.  390. 

their  action,  and  an  appeal  cannot  be  Failure  to  Amend  Assessment  Book. — 

prosecuted.      Royce    v,    Jenney,    50  Certiorari  is  the  proper  remedy  where 

Iowa  679.  the  assessor  has  failed  to  note  in  the 

Where  the  board  of  equalization  assessment  book  a  change  ordered  by 
acts  without  its  jurisdiction  in  assess-  the  township  trustees  in  an  assess- 
ing personal  property  not  within  the  ment  of  a  person's  property.  Keck 
state,  and  owned  by  persons  who  v.  Keokuk  County,  37  Iowa  547. 
have  ceased  to  be  residents  of  the  Excessive  License  Fee. — The  refusal  to 
state,  its  action  is  illegal,  and  cer-  grant  a  peddler's  license  unless  the 
tiorari  is  the  proper  remedy.  Remey  applicant  will  pay  an  excessive  and 
».  Board  of  Equalization,  80  Iowa  470.  illegal  fee  may  be  reviewed  by  cer- 

Abatement  of  Taxes. — Where  the  lower  tiorari,  although  such  fee  is  imposed 
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the  assessment  is  founded  on  an  erroneous  principle  of  apportion- 
ment,* or  the  erroneous  construction  of  a  statute,*  or  where  the 


by  an  ordinance.  State  v.  Orange 
(N.  J.,  1888),  13  Atl.  Rep.  240. 

Acts  not  Void,  bat  Voidable. — Where 
the  assessors  have  jurisdiction,  but 
err  in  the  exercise  of  their  power,  their 
acts  are  not  void,  but  voidable,  and 
the  remedy  is  by  certiorari.  Swift  v, 
Poughkeepsie,  37  N.  Y.  511;  Union 
Steamboat  Co.  v.  Buffalo,  82  N.Y.  351. 

But  where  the  assessors  have  no 
jurisdiction,  either  certiorari  or  a 
suit  in  equity  is  proper.  Union  Steam- 
boat Co.  V,  Buffalo,  82  N.  Y.  351. 

Tenneisee. — Certiorari  is  the  proper 
remedy  when  a  distress  warrant  has 
been  illegally  issued  to  collect  taxes 
or  to  collect  a  penalty  for  failure  to 
pay  them.  Spears  v,  Loague,  6  Coldw. 
(Tenn.)  421;  Nashville  v.  Pearl,  11 
Humph.  (Tenn.)  249. 

Under  the  Tenn.  Assessment  Act  of 
1887,  the  refusal  of  the  county  board 
of  equalization  to  examine  witnesses 
on  behalf  of  the  taxpayers  is  not 
ground  for  granting  a  review  by  cer- 
tiorari. Tomlinson  v.  Board  of  Equal- 
ization, 88  Tenn.  t. 

New  Jersey. — Act  of  March,  1881, 
prohibits  a  court  from  annulling  taxes 
merely  because  illegally  assessed,  and 
an  assessment  under  a  statute  which 
has  been  repealed  cannot  be  reversed 
OQ  certiorari  where  there  is  nothing 
in  the  state  of  the  case  to  indicate 
that  the  prosecutor  is  not  liable  for 
the  tax,  or  that  he  has  been  assessed 
in  an  illegal  amount.  State  v.  Morris, 
48  N.  J.  L.  99. 

Massachoeetta. — The  writ  lies,  in  ap- 
plications to  abate  a  tax,  to  review  the 
decision  of  the  county  commissioners 
in  matters  of  law.  Gibbs  v,  Hamp- 
den County,  19  Pick.  (Mass.)  298. 

Sehool  Taxes. — School  taxes  when  il- 
legally assessed  may  be  set  aside  by 
certiorari  on  the  petition  of  the  per- 
sons aggrieved.  State  v.  Browning, 
28  N.  J.  L.  556. 

Thus  an  illegal  act  of  a  board  of 
school  directors,  in  ordering  their  sec- 
retary not  to  certify  a  tax  voted  by 
the  authorities  of  the  district,  may  be 
corrected  by  this  writ.  Smith  ». 
Powell,  55  Iowa  215. 

Abatement  withont  Anthority. — Where 
commissioners  have  made  an  abate- 
ment in  town  taxes  without  authority, 
but  it  also  appears  that  the  town  has 
8U8taiaed  00  loss  by  such  proceed- 


ings, a  writ  of  certiorari  will  be  de- 
nied. Winslow  V,  Kennebec  County, 
37  Me,  561. 

Party  Exempt  from  Taxation  —  Hew 
Jewey.— Under  the  Martin  Act  of  New 
Jersey,  providing  that  the  report  of 
assessments,  when  confirmed,  shall  be 
final  and  conclusive,  no  irregularities 
or  imperfections  in  the  proceedings 
of  the  commissioners  can  be  reviewed 
on  certiorari.  But  where  it  is  alleged 
that  the  relators  are  by  law  absolutely 
exempt  from  the  imposition  of  any 
burden  a  writ  of  certiorari  will  be 
allowed,  that  they  may  be  able  to  es- 
tablish their  immunity.  State  v,  Eliz- 
abeth, 50  N,  J.  L.  347. 

1.  Bouton  V,  Brooklyn,  2  Wend.  (N. 
Y.)  395;  People  V.  Assessors,  39  N.  Y. 
81. 

In  such  cases  the  whole  assess- 
ment will  be  set  aside.  Baldwin  r. 
Calkins,  10  Wend.  (N.  Y.)  167.  But 
see  Matter  of  Mount  Morris  Square, 
2  Hill  (N.  Y.)  14. 

Apportionment  of  Benefits.  —  Thus 
where  an  assessment  for  the  construc- 
tion of  sewers  is  made  on  a  few  whiU 
many  are  benefited,  against  the  re* 
quirement  of  the  statute,  certiorari  ia 
the  proper  mode  of  review.  LeRoy 
».  New  York,  20  Johns.  (N.  Y.)  430. 

Refasal  to  Grant  Exemption. — It  has 
been  held  in  New  York  that  the  refu- 
sal to  grant  an  exemption  from  taxa- 
tion, given  by  law  to  ministers  of  the 
gospel,  was  not  ground  for  review  by 
certiorari.  Weaver  v.  Devendorf,  3 
Den.  (N.  Y.)  117,  following  Matter  of 
Mount  Morris  Square,  2  Hill  (N.  Y.) 
14. 

Adding  to  Burden  of  Taxpayer.  — 
Where  the  board  of  supervisors  has 
erred  in  amending  some  of  the  county 
charges,  and  thus  added  slightly  to 
the  burden  of  the  taxpayer,  its  action 
will  not  be  reviewed  on  certiorari,  es- 
pecially when  no  complaint  is  made 
against  the  principle  on  which  the  tax 
was  apportioned.  People  v.  Allegany 
County,  15  Wend.  (N.  Y.)  198. 

2.  Stone  v.  New  York,  25  Wend. 
(N.  Y.)  157. 

Where  there  has  been  an  essential 
departure  from  the  statute  under 
which  the  assessment  is  made,  certio- 
rari will  lie.  Starr  v.  Rochester,  6 
Wend.  (N.  Y.)  564;  People  v.  Assess* 
ors,  39  N.  Y.  81. 
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assessors  have  arbitrarily  assumed  that  all  lands  were  equally 
benefited  by  an  improveoient,^  or  have  omitted  from  the  assess* 
ment  roll  the  names  of  a  number  of  persons  benefited,'  or  have 
illegally  included  certain  items  in  a  tax  levy,'  their  action  will  be 
reviewed. 

/.  Amount  of  Valuation.— But  the  mere  question  of  the 
amount  of  the  assessment  or  the  valuation  of  the  property  assessed, 
these  being  the  very  questions  which  the  assessors  are  appointed 
to  decide,  cannot  be  reviewed  by  certiorari ;  for  if  the  writ  were 
allowed  in  such  cases  there  would  be  no  finality  in  the  action  of 
the  assessors,  and  great  public  inconvenience  would  result.'*     But 

1.  People  V,  Jefferson  County  Ct.,  sessor  to  whom  the  duty  is  assigned 
55  N.  Y.  604,  where  the  assessors  dis-  by  law."  Shelby  County  v,  Missls- 
regarded  differences  in  situation  of  the  eippi,  etc.»  R.  Co.,  16  Lea  (Tenn.)  401. 
property  benefited  by  the  assessment.  Hew  Jersey. — The  court  cannot  on 

2.  Kelso  V.  Boston,  120  Mass.  297.       certiorari   determine  disputes   as   to 
Where  a  whole  class  of  persons  ben-    the  value  of  ratables  taxed  or  other 

efited  has  been  left  out  in  the  assess-  mere   questions   of   value.     State    v. 

ment,  the  principles  upon  which  it  is  Davis,  48  N.  J.  L.  112. 

made  being  erroneous,  the  assessment  In  such  cases  the  mode  of  redress 

will    be    reviewed.     LeRoy    v.    New  is  by  application  to  the  commissioners 

York,  20  Johns.  (N.  Y.)430.     See  also  of  appeal.     State  v,  Danser,  23  N.  J. 

Bradhurst  v.  First  Great  Southwest-  L.  553. 

ern  Turnpike  Road  Co.,  16  Johns.  (N.  lUiaois. — Under  the  Illinois  Consti- 

Y.)  8.  tution,  in  the  absence  of  fraud  or  want 

8.  People  V.  Westchester  County,  of  power  in  the  officers  of  the  govern- 

57  Barb.  (N.  Y.)  377.  ment    in    levying    assessments,    the 

4.  Dixon  V.  Cincinnati,  14  Ohio  240;  courts  are  powerless  to  grant  relief 

LeRoy  v.  New  York,  20  Johns.  (N.  for  an  unjust  valuation.     Republic  L. 

Y.)  430;  Jones  v.  Board  of  Aldermen,  Ins.  Co.  v,  Pollak,  75  111.  292. 

104    Mass.   461;    People    v.   Ogdens-  New  York. — Where  an  assessment  is 

burgh,  48  N.  Y.  390.  erroneous,  but  not  illegal,  the  taxpay- 

F&ial  by  Statute. — Especially  will  the  er's  remedy,  given  by  statute,  is  cer- 

writ  not  lie  when  the  valuation  of  the  tiorari;  but  he  cannot  recover  back 

assessors  is  made  final  by  statute,  and  taxes  paid  under  the  assessment,  un- 

they  have  not  exceeded  their  juris-  less  the  payment  was  compulsory,  or 

diction.     State  v,  Quaife,  23  N.  J.  L.  was  made  after  certiorari  was  brought. 

89;  State  V.  State  Board  of  Assess-  U.  S.  Trust  Co.  v.  New  York,  77  Hun 

ment,  3  S.  Dak.  338.  (N.  Y.)  182. 

A  Single  Indi^dual  cannot  have  a  Idaho.  —  The  action    of    the    state 

municipal  assessment  reviewed  as  to  board  of  equalization  in  reducing  or 

the  amount  charged  to  him.     Ex  p.  increasing  the  valuation  of  property 

Albany,  23  Wend.  (N.  Y.)  277,  a  case  may  be  reviewed  on  certiorari  by  any 

of  assessment  for  street  improvement,  citizen  or  taxpayer;  but  the  writ  will 

Appeal  by  Statute.  —  And  where  a  He  only  when  tlie  case  cannot  be  re- 
right  of  appeal  is  given  by  statute  to  viewed  on  appeal.  Orr  v.  State  Board 
correct  errors  in  valuation,  certiorari  of  Equalization,  2  Idaho  923. 
will  not  lie.  Randle  v.  Williams,  18  Erron  of  Fkot. — The  complaint  that 
Ark.  380.  But  this  case  is  questioned  in  exercising  its  lawful  authority  over 
in  Floyd  v.  Gilbreath,  27  Ark.  675.  a  subject  within  its  jurisdiction   the 

TonneMee. — Although   in  this  state  board  committed  errors  of  fact,  shows 

the  writ  is  allowed  in  assessment  cases  such  an  irregularity  as  may  be  cor- 

much  more  freely  than  In  other  ju-  rected  on  certiorari.     Smith  v,  Jones 

risdictions,  yet,  in  the   language   of  County,  30  Iowa  535. 

the  court,  "  there  are  grave    doubts  When    the    assessors    acted    upon 

whether  the  writ  can  be  resorted  to  correct  rules  as  to  the  amount  of  val- 

merely  to  correct  a  supposed  error  in  nation,  but  erred  in  determining  what 

the  valuation  of  property  by  the  as-  property  was  in  fact  benefited,  such 
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the  writ  will  lie  when  the  amount  of  valuation  is  in  plain  violation 
of  the  assessors'  ofBcial  duty,  as  in  appraising  property  at  one 
third  its  full  value/  or  in  acting  on  an  arbitrary  assumption  that 
the  market  price  of  property  is  a  conclusive  test  of  its  value  for 
purposes  of  taxation.' 

/.  Judicial  Acts  Alone  Reviewed.— The  writ  lies  to  re- 
view only  such  proceedings  as  are  of  a  judicial  nature ;  *  and  it 
will  be  refused  when  the  proceedings  are  of  a  ministerial  char- 
acter,* or,  if  directed  to  a  ministerial  officer,  it  will  be  quashed.* 

g.  Compliance  with  Conditions  Precedent. — When  the 

assessors  have  failed  to  comply  with  the  directions  of  the  statute 
under  which  they  derive  their  jurisdiction,  their  action  may  be 
reviewed  by  certiorari.*  But  the  party  assessed  must  comply 
with  the  conditions,  if  any,  imposed  by  statute  before  he  will  be 
entitled  to  the  writ.'' 

errors  should  be  corrected  by  certio-  6.  Carroll  v.   Tuskaloosa,    12  Ala. 

rari.     Kennedy  v.  Troy,  77  N.  Y.  493,  173. 

a  case  where  a  suit  was  dismissed  as  If  it  appear  onthe  face  of  the  records 

erroneously  brought.  that   proceedings   necessary   to   give 

1.  States/.  Howland,48  N.  J.  L.  425,  jurisdiction    have    not    been     taken, 

a  case  of  taxes  on  personalty.  an  assessment  by  a  County  Court  is 

3.  Chicopee  v,  Hampden  County,  16  void,  and  will  be  quashed  on  certio- 
Gray  (Mass.)  38.  rari.     Murphy  v.  Harbison,  29  Ark. 

8.  Parks  v,  Boston,  8  Pick.  (Mass.)  340. 

218.     See  v.  12.  0.,  supra.  So  the  action  of  railroad  assessors 

Awawment  by  Municipal  Corporation. —  will  be  reviewed  when   they  fail  to 

When  a  municipal  corporation  is  given  comply   with    the    provisions   of  the 

power  to   levy   assessments   for  im-  statute.     Louisville,   etc.,   R.   Co.   v. 

provements  its  proceedings  are  of  a  Bate,  I2  Lea  (Tenn.)  573. 

judicial  nature,  and  maybe  reviewed  Kotice. — When  the  assessors  have 

on  certiorari.     State  v.  Newark,  25  N.  failed  to  comply  with  a  statute  in  giv- 

J.  L.  400;  State  V.  Jersey  City,  25  N.  ing  notice  of  their  proceedings  in  re- 

J.  L.  309.  lation  to  an  assessment,  their  action 

So  the    confirmation  of  an  assess-  may  be  reviewed  by  certiorari.     Ot- 

ment  by  a  municipal  corporation  is  a  tawa  v.  Chicago,  etc.,  R.  Co.,  25  111. 

judicial  act,  and  may  be  reviewed  on  29;  People  v.  Rochester,  21  Barb.  (N. 

certiorari.     People    v,    Brooklyn,    9  Y.)  656. 

Barb.  (N.  Y.)  535.  7.  FailoretoMakeaList.— In  A^/'ar/^r- 

Tribnnali  Authorised  by  Statute  to  re-  sey^  under  Act  of  1862,  a  person  taxed 

view  assessments  act  judicially,  and  is  bound,  if  required,  to  state  to  the 

their  proceedings  are  subject  to  re-  assessor  under    oath   or    affirmation 

view  by  certiorari.     State  v.  St.  Louis  the  particulars  of  his  property,  and  if 

County   Ct.,   47   Mo.   594,  a  decision  he  declines  to  do  so  he  is  not  entitled 

of  a  county  court;  State  v.  Dowling,  to  relief  by  certiorari.     State  v.  Ap- 

50  Mo.  134,  a  decision   by  a  special  gar,  31  N.  J.  L.  358. 

board    of    appeals;     Chemung    Nat.  If  the  person  assessed  fails  to  make 

Bank  v,  Elmira,  6  Lans.  (N.  Y.)  116,  affidavit  of  the  value  of  the  property 

an  assessment  on  the  capital  of  a  bank,  when   required  to  do  so  by  statute, 

4.  People  V.  Walter,  68  N.  Y.  403.  no  relief  can  be  had  by  certiorari. 
See  V.  12.  c,  supra.  State  v,   Randolph,   25   N.  J.  L,  433; 

6.  People  V.  Queens  County,  i  Hill  People   v.    Assessors  (Supreme  Ct.), 

(N.   Y.)  195,  where  the  writ  was  di-  19  N.  Y.  Supp.  142. 
rected  to  a  collector  of  taxes;   Starr        Massachusetts, — As  to  failure  of  a 

V,    Rochester,   6  Wend.   (N.   Y.)  564;  corporation  to  file  an  assessment  list, 

Bogert  V,  New  York,  7  Cow.  (N.  Y.)  as  required  by  statute,  see  Lowell  v, 

158.  Middlesex  County,  146  Mass.  403. 

120 


WlkftB  ihid  Writ  Liat. 


CERTIORARI. 


TucM  and  Assessmentf . 


k.  When  Another  Remedy  is  Available. — In   general, 

when  by  statute  a  remedy  other  than  certiorari  is  given  for  the 
correction  of  illegal  or  erroneous  assessments,  such  proceedings 
cannot  be  reviewed  by  certiorari.*  Thus  where  a  board  of  re- 
vision is  given  power  to  revise  and  correct  or  confirm  assessments, 
certiorari,  before  action  by  the  board,  is  premature.* 


1.  Smith  V.  Powell,  55  Iowa  215. 

ITiieonstitiitionality  of  Statute. — When 
the  statute  under  which  the  assess- 
ment is  made  is  unconstitutional,  those 
assessed  have  ample  protection  at  law, 
and  certiorari  will  not  lie.  People  v. 
Chiritree,  6  Thomp.  &  C.  (N.  Y.)  473. 

Xinnesota. — Judgments  of  the  dis- 
trict courts  relating  to  assessments 
for  special  improvements  are  re- 
viewable on  certiorari  only  when  ap- 
peal or  writ  of  error  will  not  lie.  Dous- 
man  v.  St.  Paul,  23  Minn.  394;  State 
».  Webber  (Minn.,  1888),  37  N.  W. 
Rep.  949. 

Hew  York. — Certiorari  does  not  lie 
to  review  assessments  by  a  municipal 
corporation  for  local  improvements, 
as  the  party  has  another  remedy  by 
action.  Matter  of  Eightieth  Street, 
16  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  169. 

The  New  York  Consolidation  Act, 
§S  897-914,  provides  for  a  series  of 
actions  for  the  vacation  of  erroneous 
assessments;  in  such  cases  certiorari 
will  not  lie.  People  v,  Myers  (Su- 
preme Ct.),  19  N.  Y.  Supp.  723;  Peo- 
ple V.  Gilon,  59  Hun  (N.  Y.)  623. 13  N. 
Y.  Supp.  455. 

As  the  Laws  of  New  York,  1889, 
allow  a  hearing  by  the  comptroller  of 
his  settlement  in  an  assessment  case, 
a  writ  of  certiorari  to  review  such  set- 
tlement before  application  for  revision 
cannot  be  had.  People  v,  Wemple 
(Supreme  Ct.),  11  N.  Y.  Supp.  246. 
After  revision  by  the  comptroller,  his 
decision  may  be  reviewed  on  certio- 
rari by  the  Supreme  Court,  and  the 
right  of  review  is  not  taken  away 
because  another  remedy  by  appeal 
has  been  given.  People  v,  Wemple, 
61  Hun  (N.  Y.)  53.  129  N.  Y.  543- 

N.  Y.  Code  Civ.  Pro.,  §  2120,  pro- 
vides that  certiorari  may  issue  when 
expressly  authorized,  and,  unless 
taken  away  by  statute,  in  cases  when 
it  might  issue  at  common  law  from 
a  court  of  general  jurisdiction.  Sec- 
tion 2122  provides  that  the  writ  shall 
not  issue  when  there  is  a  remedy  by 
appeal.  Under  these  provisions  cer- 
tiorari will  not  lie  to  review  the  pro- 


ceedings of  a  board  in  adjusting  as- 
sessments between  towns,  as  there 
is  a  remedy  by  appeal  to  the  state 
assessors.  People  v.  Board  of  Super- 
visors (Supreme  Ct.),  2  N.  Y.  Supp.  555. 

The  remedy  of  a  person  conceiving 
himself  aggrieved  by  the  action  of 
the  trustees  of  a  school  district  in 
levying  assessments  for  the  support 
of  the  school,  is  by  appeal  to  the  com- 
missioners of  common  schools  of  the 
town  in  which  the  district  is  situated, 
and  the  writ  of  certiorari  will  not  lie 
to  review  such  proceedings.  Storm 
V.  Odell,  2  Wend.  (N.  Y.)  287. 

Washington. — Where  by  a  city  char- 
ter the  only  method  by  which  the  city 
can  collect  an  assessment  for  public 
improvement  is  by  foreclosure  in  a 
court  of  record,  a  person  wronged 
by  an  assessment  may  defend  when  a 
foreclosure  is  attempted;  and  cer- 
tiorari, therefore,  will  not  lie  to  review 
proceedings  by  the  city  in  making  the 
assessment.  Spooner  v,  Seattle,  6 
Wash.  370. 

Tenneisee.  —  Certiorari  will  not  lie 
when  a  writ  of  error  can  be  had,  un- 
less, perhaps,  the  proceedings  of  the 
inferior  tribunal  are  entirely  void. 
Wade  V.  Murry,  2  Sneed  (Tenn.)  50. 

Title  to  Property. —  A  -certiorari  to 
remove  and  set  aside  an  assessment 
for  improving,  curbing,  and  guttering 
a  street,  which  the  prosecutors  allege 
encroaches  on  their  properly,  is  not 
the  proper  mode  of  trying  the  title 
of  the  prosecutors  to  the  land  in  ques- 
tion. Jersey  City  v.  State,  30  N.  J. 
L.  521. 

2.  People  V.  Gilon  (Supreme  Ct.),  14 
N.  Y.  Supp.  75. 

New  Jersey. — In  some  cases  it  has 
been  held  that  a  writ  of  certiorari 
would  lie  to  correct  an  erroneous  as- 
sessment before,  as  well  as  after, 
application  for  relief  to  the  commis- 
sioners of  appeal;  but  that  the  neg- 
lect to  make  such  application  was 
ground  for  the  court,  in  the  exer- 
cise of  its  discretion,  to  refuse  the 
writ.  State  v.  Bentley,  23  N.  J.  L.  532; 
State  V,  Metz,  32  N.  J.  L.  199;  State  v. 
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i.  Laches.— Unreasonable  delay  in  the  application  for  the  writ 
is  ground  for  its  refusal  in  this  class  of  cases  as  in  others.  See 
VI.  Laches  and  Limitations^  infra. 

20.  As8e80iaeiLt  of  Damages. — The  use  of  the  writ  of  certiorari  in 
proceedings  in  the  assessment  of  damages  is,  in  general,  governed 
by  the  same  principles  as  in  assessments  of  taxes,  assessments  for 
local  improvements,  etc.,  which  have  been  already  discussed.* 
Thus  it  lies  where  the  proceedings  were  illegal.*  See  V.  i8.  r., 
supra.  Or  where  the  assessment  was  made  upon  erroneous  prin- 
ciples,' See  V.  i8.  ^.,  supra.  But  it  is  not  applicable  to  review 
the  amount  of  damages  assessed.*  See  V.  i8.  ^.,  supra.  Nor  for 
objections  which  should  have  been  but  were  not  raised  before  the 
assessors.*     See  V.  7,  supra. 

21.  Criminal  Cases. — It  seems  that  the  writ  of  certiorari  was 
formerly  employed  mainly  for  the  removal  of  criminal  causes,* 
but  this  practice  has  undergone  modification  in  some  of  the  states, 
even  to  the  extent  of  abolishing  by  statute  the  use  of  this  writ 
entirely  in  criminal  cases.''     In  most  of  the  states,  however,  little 


Haight,  35  N.  J.  L.  279.  But  it  has 
also  been  held  that  an  appeal  must 
first  be  taken.  State  v,  Parker,  34 
N.  J.  L.  49. 

New  York.— Under  Laws  1882,  a  tax- 
payer in  New  York  city,  having  failed 
to  apply  to  the  tax  commissioners  to 
correct  an  assessment,  cannot  have  it 
reviewed  by  certiorari.  People  v» 
Tax  Com'rs  (Supreme  Ct.),  4  N.  Y. 
Supp.  41. 

1.  See  V.  19.  Taxes  and  Assessments^ 
supra. 

2.  No  Opportunity  for  a  Hearing. — 
Where  canal  appraisers  appraised  the 
damages  of  an  individual  without 
giving  him  an  opportunity  to  be  heard 
or  to  produce  testimony,  the  court 
allowed  a  certiorari.  Fonda  v.  Canal 
Appraisers,  i  Wend.  (N.  Y.)  288. 

Applioation  not  Filed  in  Time.— Cer- 
tiorari will  be  granted  to  quash  the 
proceedings  of  the  county  commis- 
sioners in  awarding  damages  for  the 
land  taken  by  a  railroad,  where  the 
original  application  for  damages  was 
not  presented  to  the  commissioners 
within  three  years  from  the  filing  of 
the  location  of  the  railroad,  as  re- 
quired by  Rev.  Stat.  Mass.,  c.  39, 
§  58.  Charleston  Branch  R.  Co.  v. 
Middlesex  County,  7  Met.  (Mass.)  78. 

And  in  such  cases  the  writ  will  be 
granted  if  the  petition  be  not  pre- 
sented to  the  commissioners  within 
three  years,  even  if  it  be  filed  with 
the  clerk  within  that  time.    Charles 


River  Branch  R.  Co.  v,  Norfolk  Coun- 
ty. 7  Gray  (Mass.)  389, 

Ck>ntrar7  to  Btatnte.— Where,  by  an 
act  of  the  legislature,  the  value  of  the 
land  to  be  taken  for  the  construction 
of  a  railroad  is  to  be  assessed  without 
any  deduction  on  account  of  any  bene- 
fit which  the  owner  may  derive  from 
such  railroad,  an  appraisement  re- 
serving certain  easements  to  the 
owner  is  unauthorized,  and  properly 
reviewable  by  certiorari.  Hill  r. 
Mohawk,  etc.,  R.  Co.,  7  N.  Y.  152. 

8.  New  Jersey  R.,  etc.,  Co.  v.  Suy- 
dam,  17  N.  J.  L.  25.  See  Ex  p.  New 
Jersey  R.  Co.,  16  N.  J.  L.  393. 

4.  Plymouth  v,  Plymouth  County. 
16  Gray  (Mass.)  341;  People  v.  CaV- 
rington,  2  Lans.  (N.  Y.)  368.  But  see 
Ex  /.  New  Jersey  R.  Co.,  16  N.  J.  L. 
393.  holding  that  the  writ  lies  to  re- 
view the  proceedings  where  the  dam- 
ages were  excessive. 

•.  People  V,  Carringlon,  2  Lans.  (N. 
Y.)368. 

6.  See  Bacon  Abr..  p.  162;  Super- 
visors V,  Magoon,  109  111.  146. 

7.  In  Ohio  a  certiorari  will  not  lie  in 
a  criminal  case.  Winn  v.  State,  10 
Ohio  345. 

The  Indiana  Civil  Code  relating  to 
review  does  not  apply  to  criminal 
cases,  there  being  a  criminal  code 
designed  to  meet  such  cases.  Frazicr 
V.  State,  106  Ind.  562;  Sanders  v. 
State,  85  Ind.  318. 

In  New  York  certiorari  was  formerly 
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or  no  distinction  is  made  between  civil  and  criminal  proceedings, 
and  certiorari  is  constantly  used  for  the  review  of  cases  of  the 
latter  as  well  as  of  the  former  kind.* 


allowed  in  proper  cases  for  the  re- 
moval of  criminal  proceedings.  Peo- 
ple V.  Baker»  3  Park.  Cr.  Rep.  (N.  Y. 
Supreme  Ct.)  181;  Willis  v.  People,  5 
Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.) 
621,  32  N.  Y.  715;  People  v.  New  York 
Gen'l  Sessions,  15  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  59;  People  v.  Donnelly, 
21  How.  Pr.  (N.  Y.  Supreme  Ct.)  406; 
Matter  of  Boswell,  34  How.  Pr.  (N.  Y. 
Ct.  of  Sessions)  347;  People  v,  Jewett, 
3  Wend.  (N.  Y.)  314;  People  v.  New 
York  (Supreme  Ct.),  3  N.  Y.  Supp. 
141;  Jones  V.  People,  79  N.  Y.  45. 
See  also  People  v.  Forward,  2  Cow. 
(N.  Y.)  501;  People  v.  Winchell,  7 
Cow.  (N.  Y.)  160. 

But  though  N.  Y.  Code  Crim.  Pro., 
§  515,  abolished  writs  of  certiorari  in 
criminal  actions,  it  was  held  not  to 
apply  to  special  proceedings  of  a 
criminal  nature,  and  in  such  cases 
the  writ  lay  as  before.  People  v, 
Walsh,  33  Hun  (N.  Y.)  345;  People  v, 
Carney,  29  Hun  (N.  Y.)  47.  See  Peo- 
ple V.  Commissioners  of  Public  Char- 
ities, 9  Hun  (N.  Y.)  212;  People  v. 
Sanders,  3  Hun  (N.  Y.)  16.  By  c.  372 
of  Laws  N.  Y.  1884,  however,  this 
section  of  the  code  was  amended  so 
as  to  abolish  writs  of  error  and  cer- 
tiorari, not  only  in  criminal  actions, 
but  also  in  criminal  proceedings  and 
special  proceedings  of  a  criminal  na- 
ture, declaring  that  thereafter  the 
only  mode  of  reviewing  a  judgment 
or  order  in  a  criminal  action  or  special 
proceedings  of  a  criminal  nature  is  by 
appeal;  and  accordingly  it  has  been 
held  since  this  amendment  that  cer- 
tiorari does  not  lie  to  review  either 
criminal  proceedings  or  special  pro- 
ceedings of  a  criminal  nature.  People 
V.  Murray  (Supreme  Ct.),  16  N.  Y. 
Supp.  325;  Peoples.  Vitan,  20  Abb.  N. 
Cas.  (N.  Y.  Ct.  of  Gen'l  Sessions)  298; 
People  V,  Court  of  Sessions,  45  Hun 
(N.  Y.)  54- 

In  Alabama  a  party  has  the  right 
by  statute  to  sue  out  a  certiorari  to 
remove  a  judgment  rendered  against 
him  by  a  justice  of  the  peace  into 
the  Circuit  or  City  Court  when  the 
right  of  appeal  has  been  lost  without 
fault  en  his  part  by  lapse  of  time; 
but  the  statute  applies  only  to  civil 
causes,  and  there  is  no  statute  which 


gives  a  certiorari  in  a  criminal  case  to 
remove  a  judgment  rendered  by  a 
justice  of  the  peace.  Dean  v.  State, 
63  Ala.  153. 

1.  As  to  when  certiorari  is  a  writ 
of  right  in  criminal  cases,  see  V.  i.  >&., 
supra. 

As  to  the  stages  of  the  proceedings 
at  which  it  will  be  allowed,  see  V.  4. 
b,  (2),  supra, 

isi  New  Jersey  it  has  been  held  that 
certiorari  is  the  proper  writ  to  remove 
an  indictment  or  information,  and 
habeas  corpus  to  remove  a  civil  action. 
Chandler  v,  Monmouth  Bank,  9  N.  J. 
L.  loi. 

Accordingly  in  the  following  crim- 
inal cases  certiorari  was  allowed: 
State  V,  Gibbons,  4  N.  J.  L.  45;  Nich- 
oUs  V,  State,  5  N.  J.  L.  621;  State  v, 
Webster,  10  N.  J.  L.  293;  State  v. 
Morris  Canal,  etc.,  Co.,  13  N.  J.  L. 
192;  Handlin  v.  State,  16  N.  J.  L.  96; 
State  V.  New  Jersey  Turnpike  Co.,  16 
N.  J.  L.  222. 

Georgia. — This  writ  was  allowed  to 
remove  the  proceedings  of  three  jus- 
tices in  Georgia,  in  the  trial  of  a  party 
accused  of  inveigling  a  negro.  Ex p, 
George,  T.  U.  P.  Charlt.  (Ga.)  80. 

But  although  Ga.  Acts  of  1829  gave 
to  "  either  party  the  right  to  certio- 
rari in  proceedings  originating  under 
the  acts  therein  specified,"  yet  it  has 
been  held  that  the  state  could  not 
claim  under  the  act  a  review  of  a 
judgment  acquitting  the  prisoner  in 
a  criminal  prosecution.  Thus  a  cer- 
tiorari would  not  lie  at  the  instance 
of  the  state  to  the  Superior  Court  in 
the  case  of  a  slave  who  had  been  ac- 
quitted in  a  prosecution  for  violation 
of  Ga.  Acts  of  1818,  prescribing  the 
mode  of  manumitting  slaves.  State 
».  Lavlnia,  25  Ga.  311. 

Code  Ga.,  §  302,  provides  that  cer- 
tiorari will  not  be  granted  in  a  crim- 
inal case  unless  the  accused  shall  file 
an  affidavit  stating  that  he  has  not 
had  a  fair  trial,  and  that  he  has  been 
wrongly  convicted,  and  unless  he  give 
bond  or  make  such  affidavit  as  is  per- 
mitted in  the  code  for  parties  carry- 
ing up  such  cases  to  the  Supreme 
Court.  In  section  4263,  in  respect 
to  taking  cases  to  the  Supreme 
Court,  the  pauper  oath  prescribed  is 
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22.  Contempt  Proceedings — a.  In  General. — Following  the  gen- 
eral rule  that  errors  which  cannot  be  corrected  by  appeal  or  writ 
of  error  may  be  reviewed  by  certiorari,  the  writ  has  been  allowed 
to  correct  errors  in  contempt  proceedings.* 

*'  that  he  is  unable  from  his  poverty  quashing  such  indictment.  Com.  v, 
to  pay  the  costs."  Held^  that  where  Seemann  (Pa.,  i888)»  14  Atl.  Rep.  329. 
no  bond  is  filed  this  pauper  oath  Arkansas — Beftiial  of  Bail. — Certio> 
is  a  condition  precedent  to  the  grant-  rari  lies  from  the  Supreme  Court  to 
ing  of  a  writ  of  certiorari,  and  it  is  im-  review  the  decision  of  a  circuit  court 
material  that  the  oath  is  made,  by  sec-  judge,  refusing  bail  in  a  criminal 
tion  4263,  only  necessary  to  obtain  a  case.  Ex  p.  Harbour,  39  Ark.  126; 
supersedeas,  and  does  not  work  a  dis-  Ex  p.  Good,  19  Ark.  410;  Ex  p,  Kit- 
missal  in  the  Supreme  Court.  Farmer  trel,  20  Ark.  500. 
V,  State,  77  Ga.  134.  Washington.  —  Hill's    Code   Wash., 

In  Tennessee  all  such  criminal  mat-  §  1621,  allowing  certiorari  to  one  who 

ters  as  can  be  brought  by  certiorari  conceives  himself  injured  by  error  of 

into  the  Court  of  King*s    Bench   in  a  justice  of  the  peace,  applies  to  crim- 

England   from    inferior  jurisdictions  inal    as    well    as    civil   proceedings, 

may  by  that  process  be  brought  into  State  v.  White,  8  Wash.  230. 

the   Circuit    Court,   except    in    such  In  Korth  Carolina  the  record  of  the 

cases   as   are  prohibited   by  statute,  court  below  in  a  criminal  case  may 

Bob  z/.  State,  2  Yerg.  (Tenn.)  173.  be  brought  up  for  review  by  certiorari 

And  it  is  good  ground  for  such  re-  in  the  nature  of  a  writ  of  error.     State 

moval  that  a  fair  trial  cannot  be  had  v,  Jefferson,  66  N.  Car.  309. 

before   the   inferior   tribunal.      Ken-  Under  the  Acts  of  N.  Car.  1807.  c. 

drick  V.  State,  Cooke  (Tenn.)  474.  10,   a  slave  convicted  in  the  County 

In  Durham  v.  U.  S.,  4  Hayw.  (Tenn.)  Court  of  any  offense,  the  punishment 
54,  it  was  said  that  in  criminal  cases  of  which  extended  to  life,  limb,  or 
the  writ  of  certiorari  is  used  as  an  member,  was  entitled  to  an  appeal  to 
auxiliary  for  removing  an  indictment  the  Superior  Court;  and  if  such  ap- 
into  another  court,  in  order  to  have  peal  were  prayed  for  and  denied,  a 
a  fair  trial,  which  cannot  be  had  in  writ  of  certiorari  was  the  proper  rem- 
the  court  whence  it  is  removed;  or  edy  to  bring  up  the  case  to  the  Supe- 
for  assessing  the  fine  after  verdict,  rior  Court.  State  v,  Washington,  2 
where  it  can  be  more  properly  done  in  Murph.  (N.  Car.)  100. 
the  court  above,  or  where  the  judge  InXichigan,  when  a  person  is  con- 
in  the  court  below  doubts  what  judg-  victed  before  a  justice  of  the  peace 
ment  to  give.  of  a  criminal  offense,  and  conceives 

Wisconsin. — The  judge  of  a  County  that  injustice  has  been  done  him,  he 

Court  was  empowered  by  the  Wiscon-  has  a  choice  of  two  remedies:  he  may 

sin  Act.  approved  June  29,  1848  (Rev.  appeal  to  the  Circuit  Court,  where  a 

Stat.  Wis.,  §g  1039,   1042),  to  allow  a  retrial  will  be  had  upon  the  merits, 

writ  of  certiorari  in  a  criminal  action,  or  he  may  remove  the  conviction  into 

Owens  V,  State,  27  Wis.  456.  the  Circuit  Court  by  writ  of  certiorari. 

Pennsylvania. — A    certiorari  lies   to  If  he  chooses  the  latter  remedy,  he 

review  a  conviction  before  a  justice  elects  to  rely  upon  such  return  as  he 

in  a  criminal  case,  under  Act  of  May  may  be  able  to  obtain  from  the  jus- 

I,  1861  (Pa.  Laws  682),  and  its  supple-  tice,  and  he  can  claim  no  error  which 

ments.     Com.  v.  Morey,  30  Leg.  Int.  is  not  shown  by  the  return.     People 

(Pa.)  141.  V.  Etter,  72  Mich.  175. 

But  where  the  count  of  a  substi-  In  People  v.  Murray,  89  Mich.  276, 
tuted  indictment,  upon  which  the  ac-  it  was  held  by  a  divided  court  that 
cused  is  acquitted,  charges  the  precise  certiorari,  rather  than  a  bill  of  excep- 
offense  set  forth  in  the  information,  tions,  was  the  proper  mode  of  correct- 
the  case  is  at  an  end,  and  the  com-  ing  an  error  of  the  court,  in  a  murder 
monwealth  cannot  by  certiorari  bring  trial,  ordering  the  officers  to  exclude 
up  alleged  errors  of  the  trial  court  from  the  courtroom  all  except  "re- 
in compelling  the  prosecution  to  elect  spectable  citizens." 
upon  which  counts  of  the  original  1.  People  v.  Turner,  i  Cal.  152, 
indictment  it  would  proceed,  and  in  where  the  court  based  its  jurisdictioa 
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VeoMsary  Baquidtes. — The  general  rules  relating  to  certiorari  ap- 
ply when  the  writ  is  used  to  review  contempt  proceedings.  Thus 
the  writ  can  be  had  only  after  a  final  judgment,*  and  will  not  b« 
issued  when  another  remedy  is  available.*  Errors  must  be  shown 
on  the  face  of  the  record ; '  but  when  the  order  committing  for 
contempt  fails  to  specify  on  its  face  the  facts  constituting  the 
contempt,  it  will  be  ground  for  reversal  on  certiorari.'* 

*.  To  Review  the  Case  on  Its  Merits. — In  some  juris- 


npon  the  oflBce  of  the  writ  at  common 
law,  stating  that  it  was  there  used 
to  remove  summary  proceedings, 
and  orders-made  thereon,  from  an 
inferior  tribunal;  and  that  such  pro- 
ceedings were  thereupon  either 
quashed  or  confirmed,  and  that  not- 
withstanding the  lower  court  was  em- 
powered finally  to  hear  and  determine 
such  cases.  State  v.  District  Ct.,  13 
Mont.  347;  State  V.  Utiey,  13  Iowa  593; 
Skiff  V.  State,  2  Iowa  550;  State  v, 
Dougherty,  32  Iowa  261 ;  State  v,  Fol- 
som,  34  Iowa  583;  Lutz  z^.  Aylesworth, 
66  Iowa  629. 

Certiorari  has  been  allowed  to  test 
the  validity  of  the  order  admitting  to 
bail  a  person  adjudged  to  be  guilty  of 
a  contempt  of  court.  State  v.  District 
Ct..  84  Iowa  167. 

Certiorari  lies  upon  conviction  of 
contempt  for  disregarding  an  injunc- 
tion. VerStraeten  v.Lewis,77  Iowa  130. 
Kew  York — ^Initead  of  Habeas  Corpoi. 
— N.  Y.  Code  Civ.  Pro.,  §  2041,  pro- 
vides that  certiorari,  instead  of  ha- 
beas corpus,  may  issue,  if  specially 
applied  for,  where  it  appears  from  a 
petition  for  habeas  corpus  that  the 
offense  for  which  the  petitioner  is  de- 
tained is  not  bailable.  Under  this 
statute  it  has  been  held  that  the  writ 
of  certiorari  lies  to  examine  the  le- 
gality of  a  commitment  for  contempt 
for  failure  to  pay  money  as  ordered 
by  the  court.  In  re  Hess  (Supreme 
Ct.).  I  N.Y.  Supp.  811. 

Sefonl  to  Ck>mply  with  Order  of  Conrt. 
— Where  a  person  has  been  committed 
for  refusing  to  comply  with  an  ap- 
pealable order  of  court,  pending  a 
suit,  such  action  cannot  be  reviewed 
on  certiorari.  As  the  regular  method 
to  review  the  order  has  been  neg- 
lected, certiorari  cannot  be  used  as 
an  indirect  attack  thereon.  State  v. 
District  Ct.  (Mont.,  1894),  36  Pac.  Rep. 

7S7. 

1.   People  V.  Donohue,  22  Hun  (N. 

Y-)  470. 
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A  judgment,  in  proceedings  in 
contempt,  for  resistance  to  the  law- 
ful process  of  the  court  ordering 
imprisonment  and  the  payment  of  a 
fine,  is  final,  and  sufliciently  termi- 
nates the  proceeding  for  the  purpose 
of  review  by  certiorari.  It  is  not 
necessary  that  a  commitment  shall  be 
first  issued.  People  v.  Donohue,  22 
Hun  (N.  Y.)  470. 

2.  In  re  Fanning,  40  Minn.  4. 
Criminal  and  Civil  Contempts. — In   a 

contempt  proceeding  the  penalty  may 
be  imposed  either  for  the  benefit  of  a 
party  or  as  a  punishment  for  a  crim- 
inal contempt.  In  the  former  case 
the  order  is  appealable,  and  certiorari 
will  not  lie.  In  the  latter  the  order 
is  not  appealable,  and  may  be  reviewed 
by  certiorari  where  the  penalty  is  im- 
posed solely  to  vindicate  the  authority 
of  the  court.  State  v.  Leftwich,  41 
Minn.  42. 

No  appeal  lies  from  an  order  pun- 
ishing a  criminal  contempt;  but  an 
appeal  does  lie  from  rn  order  punish- 
ing a  civil  contempt.  In  the  former 
case  the  mode  of  review  is  by  certio- 
rari. State  V.  Willis  (Minn.,  1895),  63 
N.  W.  Rep.  169. 

Private  Aetion. — Where,  in  contempt 
proceedings,  a  judgment  has  been 
rendered  refusing  to  compel  the  party 
in  contempt  to  reimburse  the  relator 
for  loss  incurred  through  his  act  of 
contempt,  such  judgment  is  not  re- 
viewable on  certiorari.  The  relator 
still  has  the  right  to  private  action 
unimpaired,  and  the  exercise  of  the 
review  contemplated  by  the  appellate 
court  would  be  in  the  nature  of  an  as- 
sumption of  original  jurisdiction.  It 
matters  not  that  the  judgment  was 
refused  on  the  ground  that  the  relator 
incurred  no  loss.  Montgomery  v. 
Muskegon  Booming  Co.  (Mich.,  1895), 
62  N.  W.  Rep.  561. 

3.  Easton  v.  State,  39  Ala.  551. 

4.  Ex  p.  Field,  i  Cal.  187.  See 
also  State  v,  Utley,  13  Iowa  593. 
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dictions  the  writ  of  certiorari  is  used  in  the  nature  of  a  writ  of 
error,  and  it  then  lies  to  revise  and  correct  the  judgment  of  the 
lower  court  for  all  errors  of  law  appearing  therein.* 

Order  B«ftiiing  to  Pimiili. — But  such  review  is  limited  to  cases  where 
the  court  has  imposed  a  punishment  for  the  contempt,  and  an 

order  denying  a  petition  for  such  punishment  cannot  be  reviewed 
on  certiorari.^ 

1.  Ex  p.    Biggs,   64    N.    Car.   202;  to  issue  any  remedial  writs  necessary 

Com.  V.  Newton,  i  Grant's  Cas.  (Pa.)  to  give  it  a  general  supervision  and 

453;    State  V,   Dunham,  6  Iowa  245;  control  of  the  inferior  courts,"  a  cer- 

Barton  v.  District  Ct.  (Iowa,  1894),  57  tiorari   in   the   nature   of    a  writ  of 

N.  W.  Rep.  611;  Harrison  v.  State,  35  error  lies  to  bring  before  it  for  review 

Ark.  458;   Young  v.  Cannon,  2  Utah  the  action  of  the  Inferior  Court  or- 

560.  dering  the  punishment  of  one  of  its 

An  order  of  the  Court  of  Oyer  and  officers  for  contempt.     In  such  a  case 

Terminer   sentencing  the   relator   to  mandamus  will  not  lie.     ^jt/.  Biggs, 

imprisonment  and  fine  was  reversed  64  N.  Car.  202,  a  case  of  a  petition  for 

on  certiorari.      People    v.    Court  of  mandamus. 

Oyer  and  Terminer,  38  Hun  (N.  Y.)  In  Xiohigftn  a  writ  of  certiorari  is 

277,  affirmed  in  loi  N.  Y.  245.  granted  in  all  cases  of  contempt  pro- 

But  a  mere  finding   that   the   con-  ceedings  to  review  the  action  of  the 

tempt  was  committed  will  not  be  re-  inferior  court.     Langdon  v.   Judges, 

viewed  on  certiorari.     Golden  Gate,  76   Mich.  358;  Sloman   r.    Reilly,  95 

etc.,  Co.  V.  Superior  Ct.,  65  Cal.  187.  Mich.  264. 

Tennessee. — A  judgment  of  imprison-  Certiorari,  not  mandamus,  lies  to 
ment  for  contempt  may  be  reviewed  vacate  an  order  for  contempt.  Love 
by  the  Supreme  Court  on  certiorari,  v.  Vance,  97  Mich.  625. 
Warner  v.  State,  13  Lea  (Tenn.)  52.  Pennsylvania. — A  contempt  is  a  sub- 
New  York. — If  the  act  charged  as  stantive  criminal  offense,  and  cogni- 
being  a  contempt  is  clearly  roeritori-  zance  will  be  taken  thereof  in  the  Su- 
ous,  or  if  it  is  only  the  assertion  of  preme  Court,  on  certiorari  or  writ  of 
a  constitutional  right,  it  will  not  be-  error,  in  the  same  manner  and  to  the 
come  a  criminal  contempt  by  being  same  extent  as  in  other  public  ofifenses 
adjudged  so;  and  if  so  adjudged,  for  which  the  courts  subject  to  the 
the  judgment  will  be  reviewed  on  appellate  jurisdiction  assume  to  pun- 
certiorari.  People  v.  Kelly,  24  N.  Y.  ish  citizens.  This  jurisdiction  is 
74.  granted  by  the  constitution.      Com. 

Provision  is  made  to  review  the  pro-  v,  Newton,  i  Grant's  Cas.  (Pa.)  453. 

ceedings  of  a  justice  in  contempt  cases  Georgia. — The  court  may,  upon  mo- 

by  certiorari  (N.  Y.  Code  Civ.  Pro.,  §  tion  at  a  subsequent  term,  review  and 

2120);    the    questions    involving    the  annul  an  order  committing  a  sheriff 

merits   which  may  be  determined  by  for  contempt,  when  it  appears  that  he 

this  court  are  specified  (§  2140);  and  was  not  in  contempt;  and  such  action 

power  is  given  to  the  court  upon  the  may  be   reviewed    by   the    Supreme 

hearing  to  annul  or  modify  the  con-  Court    on    certiorari.      Chipman    v. 

viction  (§  2141).     People  v.  Porter,  25  Barron,  2  Ga.  220. 

Hun  (N.  Y.)  602.  Louisiana.  —  Under  art.   90  of   the 

The  N.  Y.  Code  Crim.  Pro.,  §  515,  constitution  the  appellate  court  may, 

abolishing  writs  of  error  and  certio-  in  its  discretion,  issue  a  writ  of  cer- 

rari,  and  providing  that  criminal  cases  tiorari  to  review  contempt   proceed- 

and  special  proceedings  of  a  criminal  ings  in  a  lower  court  in  cases  where 

nature  shall  be  reviewed  by  appeal,  no  appeal  lies,  and  where  serious  in- 

does  not  include  proceedings  to  pun-  jury  might  otherwise  accrue.     State 

ish  for  a  criminal  contempt.     In  such  v.  Judges,  32  La.  Ann.  1256. 

cases   a   writ  of  certiorari  still  lies.  2.  Schwab  v.  Coots,  44  Mich.  463. 

People  V,  Forbes,  143  N.  Y.  219.  The  Bale  Qnalifled.— This  doctrine. 

North  Carolina.— Under  the  Constitu-  however,   has  been   modified  to  the 

tion  of  North  Carolina,  providing  that  extent  that  where  a  proceeding  in  con- 

(he  appellate  court  shall  have  "  power  tempt  is  necessary  for  the  enforce- 
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In  Aid  of  Hal>6M  Corpnf. — Certiorari  is  used  as  ancillary  to  habeas 
corpus  in  reviewing  proceedings  for  contempt.* 

c.  To  Review  Jurisdiction  Only.— In  other  jurisdictions, 
in  proceedings  upon  certiorari  to  review  the  action  of  the  lower 
court  in  rendering  judgment  for  a  contempt,  the  inquiry  will  be 
confined  to  the  single  question  whether  such  court  has  exceeded 
its  jurisdiction.* 

28.  In  Connection  with  Habeas  Corpus— a.  As  Ancillary  to 
Habeas  Corpus. — At  common  law  the  writ  of  certiorari  was  fre- 
quently used  in  aid  of  the  writ  of  habeas  corpus,  to  bring  up  the 
record  of  the  proceedings  resulting  in  the  commitment,  when 
such  record  was  necessary  to  a  complete  understanding  of  the 


ase.* 

ment  of  a  substantial  right,  the  action 
of  the  court  in  refusing  to  punish  for 
such  contempt  may  be  reviewed  on 
certiorari.  Lindsay  v.  District  Ct., 
75  Iowa  509,  in  which  case  the  court 
refused  to  punish  for  the  violation  of 
an  injunction,  to  the  injury  of  the 
rights  of  the  complainant.  See  also 
Currier  V.  Mueller,  79  Iowa  316;  First 
Cong.  Church  v.  Muscatine,  2  Iowa  69. 

\.  In  re  Mac  Knight.  11  Mont.  126. 
See  V.  23.  a.  As  Ancillary  to  Habeas 
Corpus ^  infra, 

2.  Barry  v.  Superior  Ct.,  91  Cal. 
486;  Maxwell  v.  Rives,  11  Nev.  213; 
In  re  Barry,  94  Cal.  563;  Phillips  v, 
Welch,  12  Nev.  158. 

Where  the  court  has  regularly  pur- 
sued its  authority  and  has  not  ex- 
ceeded its  jurisdiction,  its  proceed- 
ings in  cases  of  contempt  will  not  be 
reviewed,  and  if  a  writ  of  certiorari 
is  granted  for  such  purpose  it  will 
be  dismissed.  People  v,  Dwinelle, 
29  Cal.  633. 

Certiorari  will  not  be  granted  to  re- 
view mere  irregularity  in  the  pro- 
ceedings of  the  court  below,  when 
the  power  of  the  court  is  not  ques- 
tioned.    Ex  p.  Perkins,  18  Cal.  60. 

Loaiiiana.  —  Contempt  proceedings 
may  be  reviewed  by  certiorari  only 
in  cases  where  it  appears  that  the 
proceedings  are  absolutely  null  and 
void.  State  v.  Houston,  35  La.  Ann. 
1194;  State  ».  Levy,  36  La.  Ann.  941. 

When  the  proceedings  of  the  lower 
court  are  regular,  legal,  and  within 
its  jurisdiction,  an  application  for  re- 
view by  certiorari  will  be  refused. 
State  V.  Ellis,  45  La.  Ann.  241;  State 
V,  Monroe,  41  La.  Ann.  314. 

The  proceedings  of  the  lower  court 
will  not  be  interfered  with  when  such 
^ourt,  having  jurisdiction,   properly 
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exercised  its  jurisdiction,  and  the 
disobedience  complained  of  was  pun- 
ishable as  a  contempt.  The  Supreme 
Court  will  not  inquire  into  the  ques- 
tion whether  the  act  charged  was  or 
was  not  committed.  State  v.  Judge, 
40  La.  Ann.  434. 

Pennsylvania. — The  appellate  court 
has  control  over  contempt  proceed- 
ings in  inferior  jurisdictions.  Such 
control  is  exercised  where  the  infe- 
rior court  has  overstepped  its  juris- 
diction in  punishing  for  contempt  a 
party  who  had  been  guilty  of  con- 
tempt as  defined  at  law;  but  such 
supervisory  control  will  not  be  exer- 
cised where  the  inferior  court  has 
merely  exercised  its  discretion  in 
regard  to  the  punishment  for  con- 
tempt. HummeirsCase,9Watts(Pa.) 
416. 

Hew  York.  —  By  statute  in  New 
York  the  writ  of  certiorari  lies  to 
review  proceedings  for  contempt; 
but  it  seems  that  only  questions  of 
jurisdiction  can  be  thus  reviewed. 
Dictum  in  People  v.  Sheriff,  29  Barb. 
(N.  Y.)  622. 

California. — The  judgment  of  a  Pro- 
bate Court  upon  the  issues  presented 
in  a  case  of  contempt  is  final,  and  the 
writ  of  certiorari  lies  only  to  review 
the  question  whether  or  not  the  pro- 
ceedings are  regular  and  within  the 
authority  of  the  court.  Ex  p.  Smith, 
53  Cal.  204. 

Prior  Abjudication.  —  Where,  upon 
proceedings  for  contempt,  the  defense 
of  a  prior  adjudication  is  made  and 
the  party  is  held  guilty,  such  de- 
fense does  not  go  to  the  jurisdiction 
of  the  court,  and  its  ruling  thereon 
will  not  be  reviewed  on  certiorari. 
Muir  V,  Superior  Ct.,  58  Cal.  361. 

8.  Rex  V.  Marks,  3  East  1^7;  Faz4- 
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CER  TIORARI.  Ck>ii]Leetion  with  HabeM  Corpoi. 


In  the  Federal  Courte  the  writ  of  certiorari  has  been  considered  in 
appropriate  cases  as  ancillary  to  that  of  habeas  corpus,  and  has 
been  frequently  issued  as  a  means  of  rendering  their  jurisdiction 
under  the  latter  writ  effective,*  and  the  Supreme  Court  may  grant 
the  writ  of  certiorari  in  aid  of  its  original  jurisdiction,  in  cases  of 
habeas  corpus.* 

In  the  State  Conrta. — The  state  courts  have,  in  general,  retained  the 
common-law  practice,  and  regularly  grant  the  writ  of  certiorari  as 
ancillary  to  that  of  habeas  corpus.* 


charlyz'.  Baldo,  i  Salk.  352;  Bushell's 
Case,  I  Mod.  119,  which  was  an  action 
for  false  imprisonment  after  judgment 
on  habeas  corpus  and  certiorari.  See 
also  Rex  v.  Taylor,  7  D.  &  R.  622,  16 
E.  C.  L.  306;  Woodcraft  v.  Kinaston, 

2  Atk.  317. 

1.  In  re  Martin,  5  Blatchf.  (U.  S.^ 
303;  In  re  Van  Campen,  2  Ben.  (U.  S.) 
419. 

Beview  of  ETidence. — It  is  a  common 
practice  for  courts  to  bring  before 
them  the  evidence  produced  before 
the  committing  magistrate  upon  which 
the  commitment  is  founded ;  and  where 
the  evidence  is  reduced  to  writing  in 
the  form  of  a  deposition,  whether  by 
the  committing  magistrate  or  by  other 
competent  authority,  this  is  frequent- 
ly done  by  certiorari  in  aid  of  habeas 
corpus,     in  re  Martin,  5  Blatchf.  (U. 

s.)  303. 

2.  The  jurisdiction  in  such  cases 
was  thus  stated  by  Chase,  C.J.,  in 
the  leading  case  of  Ex  /.  Yerger,  8 
Wall.  (U.  S.)  85:  "  In  all  cases  where 
a  Circuit  Court  of  the  United  States 
has,  in  the  exercise  of  its  original 
jurisdiction,  caused  a  prisoner  to  be 
brought  before  it,  and  has,  after  in- 
quiring into  the  cause  of  detention, 
remanded  him  to  the  custody  from 
which  he  was  taken,  this  court,  in 
the  exercise  of  its  appellate  jurisdic- 
tion, may  by  the  writ  of  habeas  cor- 
pus, aided  by  the  writ  of  certiorari, 
revise  the  decision  of  the  Circuit 
Court,  and  if  it  be  found  unwarranted 
by  law,  relieve  the  prisoner  from  the 
unlawful  restraint  to  which  he  has 
been  remanded." 

The  writ  of  certiorari  was  used  as 
ancillary  to  that  of  habeas  corpus  in 
the  following  cases:   Ex  p.  Burford, 

3  Cranch  (U.  S.)  448,  where  the  writ 
was  granted  by  Marshall,  C.J.,  as  a 
matter  of  course;  Ex  p.  Bollman,  4 
Cranch  (U.  S.)  75;  Ex  p,  Jackson,  96 
U.   S.    727;    Ableman    v.    Booth,   21 


How.   (U.   S.)    506;    £x  /.   Virginia, 
100  U.  S.  339. 

Ck>mmitment  by  Ck>mmiMiondr. — Where 
the  petition  for  a  writ  of  habeas 
corpus  shows  that  the  prisoner  was 
held  under  a  commitment  made  by  a 
United  States  commissioner,  as  the 
result  of  proceedings  under  a  treaty 
for  extradition,  it  is  proper  to  issue 
the  writ  of  certiorari  to  the  commis- 
sioner to  bring  such  proceedings  be- 
fore the  court,  in  order  to  ascertain 
whether  the  commissioner  had  juris- 
diction of  the  case.  In  re  Stupp,  12 
Blatchf.  (U.  S.)  501. 

Used  Only  to  Bring  np  the  Becord.— 
*'  The  office  of  the  writ  of  certiorari," 
when  used  as  ancillary  to  that  of 
habeas  corpus,  "  is  to  bring  up  the 
record  from  the  subordinate  court  for 
the  inspection  of  this  court,  in  order 
that  the  court,  by  virtue  of  the  writ 
of  habeas  corpus,  may  inquire  into 
the  cause  of  commitment.  But  if  it 
appear  that  the  cause  of  commitment 
is  the  judgment  of  a  court  of  compe- 
tent jurisdiction  in  a  case  not  revisable 
by  this  court,  the  settled  law  is  that 
the  judgment  is  of  itself  a  sufficient 
cause  for  the  commitment,  as  neither 
the  writ  of  habeas  corpus  nor  the 
writ  of  certiorari  will  perform  the 
office  of  a  bill  of  exceptions.'*  Per 
Justice  Clifford  in  Ex  p,  Lange,  18 
Wall.  (U.  S.)  163. 

8.  State  V,  Glenn,  54  Md.  610;  State 
V,  Neel,  48  Ark.  283,  following  the 
doctrine  laid  down  in  Ex  p.  Yerger, 
8  Wall.  (U.  S.)  88;  Corrie  v.  Corrie,  42 
Mich.  509;  Tomlin  r.  Fisher,  27  Mich. 
524;  In  re  Fanning,  40  Minn.  4;  People 
V.  Kelly,  24  N.  Y.  74;  Leavy's  Case, 
6  Abb.  N.  Cas.  (N.  Y.  U.  S.  District 
Ct.)  43;  People  V,  Humphreys,  24 
Barb.  (N.  Y.)  521;  Mercein  v.  People, 
25  Wend.  (N.  Y.)  64;  People  v,  Cav- 
anagh,  2  Park.  Cr.  Rep.  (N.  Y.  Su- 
preme Ct.)  650;  People  V.  McCormack, 
4  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.) 
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CER  TIORARI.  Connection  witli  HaboM  Corpnt. 


b.  To  Review  Proceedings  on  Habeas  Corpus.— In  gen- 
eral, the  writ  of  certiorari  may  be  used  to  review  proceedings  had 
on  habeas  corpus  when  there  is  any  irregularity  therein.^ 


9;  People  V,  Fullerton.  10  Hun  (N.  Y.) 
63;  Opinion  of  Edmonds,  J.,  in  Peo- 
ple V,  Martin,  i  Park.  Cr.  Rep.  (N.  Y. 
Supreme  Ct.)  187. 

Ponn^ylTaala. — Certiorari  and  habeas 
corpus  may  be  severally  used  as  ancil- 
lary to  each  other.  If  a  habeas  corpus 
at  common  law  issues,  and  the  return 
shows  that  the  prisoner  is  held  by 
virtue  of  proceedings  in  a  court  or 
before  a  magistrate  over  which  the 
court  issuing  the  habeas  corpus  has  a 
supervisory  authority,  the  latter  court 
may  issue  a  certiorari  to  bring  up  the 
record.  If  a  certiorari  be  used  to 
bring  a  case  into  a  higher  court  for 
hearing  or  review,  such  court  may 
also  issue  a  habeas  corpus  to  bring 
up  the  defendant.  Gosline  v.  Place, 
32  Pa.  St.  520. 

A  writ  of  certiorari,  either  alone 
or  in  connection  with  habeas  corpus, 
lies,  under  Pa.  Acts  of  1842,  to  review 
proceedings  on  a  warrant  for  arrest 
for  a  fraudulent  debt,  when  errors  of 
law  are  apparent  on  the  face  of  the 
record.  Grieb  v,  Kuttner,  135  Pa. 
St.  281. 

The  common-law  jurisdiction  of  the 
Court  of  Common  Pleas  to  issue  writs 
of  certiorari  in  aid  of  habeas  corpus 
is  aided  by  the  express  authority 
given  by  the  constitution,  art.  5,  §  8, 
to  exercise  the  same  authority  over 
justices  of  the  peace,  by  means  of  the 
writ  of  certiorari,  that  the  Supreme 
Court  has  over  all  inferior  jurisdic- 
tions; and  it  may,  of  course,  use  these 
writs  as  ancillary  to  each  other. 
Gosline  v.  Place,  32  Pa.  St.  520. 

Vow  York. — The  action  of  a  com- 
mitting magistrate  or  court  oh  the 
question  of  admitting  to  bail  is  the 
subject  of  review  by  the  appellate 
jurisdiction  upon  habeas  corpus,  aided 
by  the  writ  of  certiorari ;  but  such 
action  is  final  as  to  other  magistrates 
or  courts  of  co-ordinate  jurisdiction. 
People  V.  Cunningham,  3  Park.  Cr. 
Rep.  (N.  Y.  Supreme  Ct.)  531. 

Alabama. — If  the  imprisonment  is 
under  legal  process,  or  if  it  be  the 
judgment  or  sentence  of  a  court  of 
inferior  jurisdiction,  a  writ  of  cer- 
tiorari will  lie  to  remove  the  record, 
in  connection  with  the  writ  of  habeas 
corpus  which  brings  up  the  body  of 
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the  prisoner.     Kirby  v.  State,  62  Ala. 
51.     See  also  Ex p,  Hubbard,  65  Ala. 

473. 
And  such  writs  may  issue  from  the 

Supreme   Court.      Ex  p,   Croom,   19 

Ala.  561. 

Georgia. — The  writ  of  certiorari  lies 
in  aid  of  the  writ  of  habeas  corpus, 
although  not  granted  by  an  act  of  leg- 
islature. The  constitution  itself  gives 
such  a  right  when  it  declares  that  the 
superior  courts  "  shall  have  power  to 
correct  errors  in  inferior  jurisdictions 
by  a  writ  of  certiorari."  Livingston 
V,  Livingston,  24  Ga.  379. 

And  the  writ,  when  used  in  con- 
nection with  habeas  corpus,  is  regu- 
lated by  g  4052  (3960)  of  Code  Ga., 
providing  for  certain  requirements 
before  the  writ  can  be  obtained.  Chap- 
man V.  Woodruff,  34  Ga.  91. 

Montana. — A  writ  of  certiorari  will 
lie  in  aid  of  habeas  corpus  where  the 
proceedings  are  of  a  preliminary  na- 
ture and  no  final  judgment  has  been 
rendered,  and  the  prisoner  has  no 
right  to  an  appeal.  In  re  McCutcheon, 
10  Mont.  115. 

I.  People  V,  Cassels,  5  Hill  (N.  Y.) 
164;  Livingston  v,  Livingston,  24  Ga. 
379.     See  also  Field  v.  Putman,  22  Ga. 

93. 
Kow  York.  —  When  application  for  a 

habeas  corpus  is  made  under  2  Rev. 

Stat.  562,  the  decision  of  an  officer  that 

he   has  no  jurisdiction  to  grant  the 

writ  may  be  reviewed  on  certiorari. 

People  V.  Mayer,  16  Barb.  (N.  Y.)  362. 

Section  2058  of  N.  Y.  Code  allows  an 
appeal  from  a  final  order  made  upon 
the  return  of  a  writ  of  habeas  corpus 
discharging  or  remanding  the  pris-; 
oner,  or  dismissing  the  proceeding; 
and  in  such  a  case  a  certiorari  cannot 
issue.  People  v.  Tucker  (Supreme 
Ct.),  19  N.  Y.  St.  Rep.  903. 

United  States  Supreme  Conrt. -y-The 
power  to  issue  the  writ  of  certiorari 
in  the  United  States  Supreme  Court, 
although  not  directly  given  by  stat- 
ute, has  been  held  to  be  included 
under  the  general  statutory  provision 
giving  such  court  power  to  issue  **  all 
other  writs,  not  specially  provided 
for  by  statute,  which  may  be  neces- 
sary for  the  exercise  of  their  respec- 
tive jurisdictions,  and  agreeable  to  the 
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In  VftTor  of  the  ProieemtioB. — But  the  writ  cannot  be  used  in  favor 
of  the  prosecution  and  against  the  defendant^ 

piieretion  not  Beviowed. — The  question  whether  or  not  a  judge  has 
exercised  a  wise  discretion  in  allowing  or  dismissing  a  writ  of 
habeas  corpus  cannot  be  reviewed.* 

Final  A^Jndioation  Keoemry. — No  review  of  the  proceedings  on 
habeas  corpus  can  be  had  until  there  has  been  a  final  adjudica- 
tion thereon.* 

£Tidenoe. — And  in  the  absence  of  a  statutory  provision,  the  evi- 
dence taken  on  habeas  corpus  cannot  be  reviewed  on  certiorari.^ 

24.  To  Perfect  Becord  on  Appeal — See  article  Appeals,  Vol.  II., 

p.  305. 

TL  Laches  aitd  LmTATioira— 1.  Generally.— The  time  within 
which  the  writ  of  certiorari  must  be  sued  out  depends,  in  a  great 
measure,  upon  the  proceeding  sought  to  be  reviewed,  the  statute 
regulating  the  limitation  of  such  writs,  and  the  discretion  of  the 
court  in  granting  the  same;  hence  no  settled  rule  can  be  laid 
down  applicable  to  every  case. 

Bauonabie  Tima. — However,  it  may  be  stated  as  a  general  rule 
that  the  writ  must  be  applied  for  within  a  reasonable  time,  or  the 
same  will  be  refused  or  dismissed  if  improvidently  issued.* 

principles  and  usages  of  law."      In  that  the  prisoner  is  not  entitled  tea 

re  Martin,  5  Blatchf.  (U.  S.)  303.  writ  of    habeas    corpus,  may  be  re- 

The  following  rule  was  laid  down  viewed     on     certiorari.      People    v. 

by  Cranch,  C.J.,  and  Morsell,   I.,  in  Mayer,  16  Barb.  (N.  Y.)  362. 

Exp,   Bennett,  2  Cranch  (C.  C.)  612:  8.  People  v.  Mayer,  16  Barb.  (N.  Y.) 

*•  Upon  the  return  of  the  habeas  cor-  362, 

pus,  if  the  commitment  be  in  all  re-  Vew  Tork. — This   doctrine  is   con- 

spects  regular  and  formal,  and  for  an  firmed  in  New  York  by  statute.    Hus- 

oflfense  for  which  the  committing  mag-  ted's  Case,  17  Abb.   Pr.  (N.  Y.)  326, 

istrate  had  authority  to  commit,  the  note. 

court  will,  upon  the  request  of  the  Federal  Courts. — There  is  no  act  of 

prisoner,  issue  a  certiorari  to  certify  congress  which  authorizes  a  Circuit 

the  informations,  examinations,  and  Court  to  issue  a  compulsory  process 

depositions  taken  by  and  remaining  to  the  District  Court,  for  the  removal 

with  the  committing   magistrate,  in  of  a  cause  from  that  jurisdiction,  be- 

relation  to  such  commitment."     This  fore  a   final  judgment  or  decree    is 

rule  was  not  declared  publicly,  owing  pronounced.      The    District    Court, 

to  the  wish  of  Thurston,  J.,  for  fur-  therefore,  should  refuse  obedience  to 

ther  time  for  consideration.  a  writ  of  certiorari   sued  out  before 

1.  In  r^  Collier,  6  Ohio  St.  55-  ^'w-  such  final  judgment.  Patterson  v.  U. 
pare  U.  S.  v,  WyngaU,  5  Hill  (N.  Y.)  S..  2  Wheat.  (U.  S.)  221. 

17.  4.  U.  S.  V,  WyngaU.  5  HUl  (N.  Y.)  16. 

This  rule  holds  notwithstanding  a  6.  Indiana, — Gatling  v,  Newell,  12 

statute  which  declares  "  that  the  pro-  Ind.  116. 

ceedings  on  any  writ  of  habeas  corpus  Michigan, — In   re  Lantis,   9  Mich, 

shall  be  recorded  by  the  clerks,  and  324,  80  Am.  Dec.  85. 

may  be  reviewed  on  writs  of  error  New    Hampshire, — Tucker's   Peti- 

and  certiorari,  as  in  other  cases  now  tion,  27  N.  H.  410;  State  v.  Bishop,  3 

provided  by  law."     In  re  Collier,  6  N.  H.  312. 

Ohio  St.  55.  New  Jersey,  — State  v,  Jersey  City, 

2.  People  V,  Kling,  6  Barb.  (N.  Y.)  36  N.  y  L.  188;  State  v,  Everitt. 
366.  23  N.  J.  L.  379;  State  v,  Blake,  35  N. 

Deciiion  byOAoer. — A  decision  by  an  J.  L.  212;  State  v,  Jersey  City,  35  N. 
officer  having  authority,  to  the  effect     J.  L.  387. 
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CERTIORARI. 


Oenerally. 


What  period  will  constitute  "  a  reasonable  time,"  within  the 
meaning  of  the  rule  laid  down,  is  a  question  for  the  judicial  discre- 
tion of  the  court  in  most  cases,^  but  no  unreasonable  diligence 


New  York, — People  v.  Fire  Com'rs, 
77  N.  Y.  605;  People  v.  Board  of 
Police,  82  N.  Y.  508. 

Pennsylvania, — Stedman  v,  Brad- 
ford. 3  Phila.  (Pa.)  258. 

Washington, — Spooner  v,  Seattle,  6 
Wash.  371. 

Wisconsin,  —  State  v,  Milwaukee 
County,  58  Wis.  4. 

England. — Reg.  v,  Sheffield,  L.  R. 
6  Q.  B.  652. 

In  Long  V,  Ohio  River  R.  Co.,  35 
W.  Va.  336,  the  court  said:  "  In  all 
cases  the  party  praying  for  this  rem- 
edy [certiorari]  must  have  merits  on 
his  side,  and  pursue  it  in  proper  time. 
Time  has  always  been  considered  an 
important  circumstance  in  the  appli- 
cation for  the  writ,  and  redress  by 
this  means  should  be  sought  as  soon 
as  possible  after  the  happening  of 
the  event  which  rendered  it  necessary 
to  resort  to  it."  Affirmed m  Womer  v. 
Ravens  wood,  etc.,  R.  Co.,  37  W.  Va. 
287.  See  also  Poe  v,  Marion  Mach. 
Works,  24  W.  Va.  517. 

Proceedings  under  a  statute  au- 
thorizing certain  towns  to  bond  them- 
selves in  aid  of  a  railroad  were  sought 
to  be  reviewed  by  the  writ  of  certio- 
rari. The  return  showed  that  the  pro- 
ceedings sought  to  be  reviewed  took 
place  in  1870,  and  the  writ  was  not 
applied  for  until  1872,  and  in  the 
meantime  stock  had  been  subscribed 
for  and  bonds  issued.  It  was  held 
that  it  was  within  the  discretion  of 
the  court  to  refuse  or  quash  the  writ 
on  account  of  such  delay,  without  re- 
gard to  the  merits  of  the  case.  Nor 
can  such  discretion  be  reviewed  upon 
appeal.  People  v.  Hill,  53  N.  Y.  549, 
65  Barb.  (N.  Y.)  435. 

8k»l«t<m  Bill  of  EzeepUoiis. — The  prac- 
tice of  suing  out  the  writ  of  certiorari 
for  the  purpose  of  bringing  up  the 
skeleton  bill  of  exceptions  upon  which 
the  clerk  has  acted  in  making  up  the 
record  is  not  to  be  commended,  and 
the  writ  should  be  applied  for  without 
unreasonable  delay ;  but  where  the  re- 
turn to  the  certiorari  shows  that  the 
bill  as  certified  does  not  conform  to 
that  which  was  originally  filed,  a  mo- 
tion to  dismiss  the  certiorari  for  delay 
should  be  refused.  Martin  v.  St. 
Louis,  etc.,  R.  Co.,  53  Ark.  250. 


1.  State  V,  Paterson,  39  N.  J.  L. 
493;  People  V.  Walter,  4  Thomp.  &  C. 
(N.  Y.)  640;  People  v.  Perry,  16  Hu« 
(N.  Y.)  463. 

The  fact  that  a  statute  provides 
that  certain  proceedings  may  be  re- 
viewed at  "any  time"  by  certiorari 
does  not  dispense  with  the  rule  that 
the  application  must  be  made  within 
a  reasonable  time.  State  v,  Jersey 
City,  35  N.  J.  L.  387;  State  v,  Jersey 
City,  36  N.  J.  L.  191. 

Dlnitrations  of  Bnlo.  —  Where  the 
report  of  road  commissioners  was 
accepted  September,  1850,  and  the 
petition  was  not  presented  until  1853, 
and  there  was  no  suggestion  of  any 
good  cause  for  delay,  the  writ  was 
denied.  Tucker's  Petition,  27  N.  H. 
410. 

Where  the  relator  was  removed 
from  office  April  i,  1876,  and  the  writ 
of  certiorari  was  applied  for  March  i, 
1878,  such  delay  was  considered  un- 
reasonable and  as  amounting  to  ac- 
quiescence. People  V,  Board  of  Po- 
lice, 82  N.  Y.  508. 

Where  a  party  neglected  for  a  year 
to  perfect  his  appeal  or  apply  for  a 
certiorari,  the  writ  of  certiorari  was 
denied.  Causey  v.  Snow  (N.  Car., 
1895),  21  S.  E.  Rep.  179. 

Where  it  appeared  that  there  was 
a  lapse  of  about  two  years  and  a  half 
between  the  date  of  the  proceedings 
complained  of  and  the  application  for 
the  writ,  it  was  held  that  such  unrea- 
sonable delay  in  applying  for  the  writ 
was  ground  for  refusing  it  and  for 
quashing  it,  even  after  a  hearing  on 
the  return  thereto.  People  v.  Fire 
Com'rs,  77  N.  Y.  605. 

Where  the  report  of  commissioners, 
in  proceedings  under  a  drainage  act, 
was  filed  in  the  Circuit  Court  and 
confirmed  September  26,  1859,  and 
the  writ  was  not  sued  out  by  the  re- 
lators until  August  23,  i860,  eleven 
months  thereafter,  the  writ  was 
quashed  for  laches  in  suing  it  out. 
In  re  Lantis,  9  Mich.  324. 

A  certiorari  to  review  proceedings 
whereby  a  new  school  district  had 
been  created  out  of  old  districts  must 
be  applied  for  before  the  district  has 
been  organized  and  assumes  the  func- 
tions of  a  corporation;  after  that  time 
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CER  TIORAEI.        Analogy  to  Write  of  Smr. 


will  be  required.* 

2.  Analogy  to  Writs  of  Error  and  Appeals. — In  the  absence  of 
statute  the  limitation  determined  upon  is,  as  a  general  rule,  gov- 
erned by  analogy  to  the  limitation  upon  writs  of  error  and  ap- 
peals.* 

Bole  not  Inflexible. — Such  limitation,  however,  is  merely  a  guide 
to  the  general  limits  of  discretion,  and  not  an  inflexible  rule.* 


the  proper  course  to  try  the  legality 
of  its  corporate  existence  is  by  quo 
warranto.  Fractional  School  Dist. 
No.  I  V.  School  Inspectors,  etc.,  27 
Mich.  3. 

New  Jenej. — Delay  on  the  part  of  a 
landowner  in  suing  out  certiorari  to 
invalidate  the  declarations  of  sale, 
where  he  has  continued  in  possession 
and  has  a  complete  defense  to  his  title, 
is  no  ground  for  refusing  the  writ, 
provided  it  be  brought  within  a  rea- 
sonable time  under  all  the  circum- 
stances. State  V.  Jersey  City,  36  N. 
T.  L.  188;  State  v.  Jersey  City,  35 
N.  J.  L.  387. 

PenmylTania. — Where  a  judgment  is 
given  by  a  justice  against  a  defendant, 
without  service  of  summons  and  with- 
out notice  of  any  kind,  a  certiorari 
will  be  allowed  if  applied  for  within 
a  reasonable  time,  which,  under  the 
Pennsylvania  practice,  has  been  held 
to  be  within  twenty  days,  conforming 
to  the  twenty  days  allowed  by  law  for 
an  appeal  or  certiorari.  Stedman  v, 
Bradford,  3  Phila.  (Pa.)  258.  See  also 
Lacock  V,  White,  19  Pa.  St.  498. 

Washington. — In  Washington  it  has 
been  held  that  a  writ  of  certiorari  is 
in  the  nature  of  an  appeal,  and  while 
the  statute  does  not  fix  the  time  within 
which  the  writ  should  be  applied  for, 
it  should  be  applied  for  within  a  rea- 
sonable time  after  the  act  complained 
of  has  been  done,  and  two  years  and 
upwards  was  not  a  reasonable  time. 
Spooner  v,  Seattle,  6  Wash.  371. 

1.  Where  from  April  5,  1879,  until 
January  27,  1880,  the  right  to  review 
the  proceeding  of  the  mayor  of  New 
York  in  removing  a  police  commis- 
sioner was  in  dispute,  it  was  held  that 
the  relator  was  guilty  of  no  laches  in 
waiting  till  the  determination  of  such 
question  before  suing  out  his  writ. 
People  V.  Cooper,  22  Hun  (N.  Y.)  515. 

2.  Arkansas. — Burgettv.  Apperst)n, 
52  Ark.  222. 

California. — Keys  v,  Marin  County, 
42  Cal.  256;  Reynolds  v,  Superior  Ct., 
64  Cal.  372;  Smith  v.  Superior  Ct.,  97 


Cal.  348;  Kimple  v.  Superior  Ct.,  66 
Cal.  137. 

Illinois, — Peterson  v,  Lawrence,  20 
111.  App.  635;  Hyslop  V,  Finch,  99  111. 
179. 

Michigan, — Crittenden  v.  Reilly,  97 
Mich.  637. 

Missouri, — State  v,  St.  Louis,  4  Mo. 

App.  577. 

New  York. — People  v.  Perry,  16  Hun 
(N.  Y.)  463;  People  v,  Brooklyn,  8 
Hun  fN.  Y.)  56;  People  v,  Walter,  2 
Hun  (N.  Y.)  389;  Elmendorf  v.  New 
York,  25  Wend.  (N.  Y.)  693;  People 
V.  New  York,  2  HiU  (N.  Y.)  12. 

North  Carolina, — Swaim  v.  Fentress, 
4  Dev.  (N.  Car.)  605. 

Oregon, — Thompson  v,  Multnomah 
County,  2  Oregon  37. 

Pennsylvania, — Young's  Petition,  9 
Pa.  St.  215. 

Utah. — Crosby  v.  Probate  Ct. ,  3  Utah 

51. 

West  Virginia. — Long  v.  Ohio  River 

R-    Co.,   35  W.   Va.    335,   affirmed  in 

Womer  v.  Ravens  wood,  etc.,  R.  Co., 

37  W.  Va.  287;  Bee  v.  Seaman,  36  W. 

Va.  381. 

Wisconsin.  —  State  v,  Milwaukee 
County,  58  Wis.  4. 

Michigan.— 2  How.  Stat.,  §8693,  pro- 
vides that  writs  of  certiorari  shall  be 
brought  within  the  time  limited  for 
bringing  a  writ  of  error  upon  a  judg- 
ment; and  3  How.  Stat.,  §  8686.  limits 
the  time  for  bringing  the  writ  of  error 
to  one  year,  subject  to  an  extension 
not  exceeding  six  months  by  the  Su- 
preme Court,  or  by  one  of  the  Su- 
preme Court  justices  at  chambers, 
when  the  party  making  the  applica- 
tion has  been  prevented  from  taking 
out  the  writ  by  circumstances  not 
under  his  control;  and  it  has  been 
held  that  a  mandamus  will  not  lie  to 
vacate  an  order  dismissing  an  appeal 
from  the  Probate  Court  after  the  time 
limited  by  3  How.  Stat.,  §  8686,  for 
bringing  certiorari  has  expired.  Crit- 
tenden V.  Reilly,  97  Mich.  637. 

3.   People  V.  New  York,  2  Hill  (N. 
Y.)   12;    People   V.    Cooper,   22  Hun 


132 


iMhet  and  LimitatioiiB.             CER  TIORA  RI.  PnbUc  Detrimtnt. 

But  in  order  that  a  party  may  bring  himself  outside  of  this 
limitation  he  must  show  circumstances  which  justify  the  delay  in 
applying  for  the  writ.* 

8.  Where  Public  Detriment  or  Inconvenience  would  Besult-^Where 
a  reversal  of  the  proceedings  sought  to  be  reviewed  would  result 
in  detriment  or  inconvenience  to  the  public,  or  is  calculated  to  de- 
range the  interests  of  society,  a  party  is  required  to  act  speedily 
in  making  his  application,  and  any  unreasonable  delay  in  so 
doing  will  warrant  the  dismissal  of  the  writ.* 

(N.  Y.)  516;  People  v.  Perry,  16  Hun  2.  California, — Keys  v.  Marin  Coun- 

(N.  Y.)  463.  ty,  42  Cal.  256. 

If  circumstances   of   an  extraordi-  Illinois. — School  Trustees  v.  School 

nary  character  have  intervened,  the  Directors,    88     III.    100;     Hyslop    v. 

rule  does  not  apply.     Keys  v.  Marin  Finch,  99  111.  179. 

County,  42  Cal.  256.  Massachusetts.  —  Noyes  v.  Spring- 
But  the  application  of  the  rule  does  field,  116  Mass.  87. 
not  depend  upon  the  question  whether  Michigan, — Detroit  v.  Murphy,  95 
the  party  aggrieved  by  the  proceed-  Mich.  533.  a  case  where  the  writ  was 
ings  is  entitled  to  the  writ  ex  debito  asked  to  review  street-opening  pro- 
justitia,  or  whether  in  other  cases  the  ceedings;  In  re  Lantis,  9  Mich.  324, 
writ  issues  in  the  discretion  of  the  80  Am.  Dec.  85;  Dunlap  v.  Toledo, 
court  awarding  it.  State  z^.  Milwaukee  etc.,  R.  Co.,  46  Mich.  192,  a  case  in- 
County,  58  Wis.  4.  volving  important  public  works  ; 
In  People  er.  Cooper,  22  Hun  (N.  Y.)  Rentz  v,  Detroit,  48  Mich.  544;  Atlee 
516*  the  court  said:  "The  time  was  v,  Wexford  County,  94  Mich.  562,  a 
always  a  matter  of  discretion.  (Peo-  case  where  a  township  had  been  or- 
ple  V,  Hill,  53  N.  Y.  547.)  It  is  true  ganized,  officers  elected,  and  property 
that  the  courts  had  repeatedly  inti-  assessed;  Fractional  School  Dist.  No. 
mated  that,  in  analogy  to  a  writ  of  i  v.  School  Inspectors,  etc.,  27  Mich, 
ervor  under  the  Revised  Statutes,  a  3,  a  case  where  a  new  school  district 
certiorari  would  not  be  granted  after  had  been  created. 
two  years.  But  that  was  merely  a  New  Jersey.  —  State  v.  Green,  18 
guide  to  the  general  limit  of  discre-  N.  J.  L.  183;  Bowne  v.  Logan,  43  N. 
tion,  not  an  inflexible  rule.  The  writ  J.  L.  423;  State  v.  Passaic,  45  N.  J.  L. 
was  frequently  refused  within  the  two  146;  State  v.  Union  Tp.,  44  N.J.  L. 
years  (in  exceptional  cases  because  604;  State  v.  Water  Com'rs,  30  N.  J. 
not  applied  for  immediately),  and  it  L.  247;  State  v.  Hudson  City,  29  N. 
might  have  been  granted  in  an  ex-  J.  L.  116;  State  v.  Paterson,  40  N.  J. 
treme  case  after  two  years.'*  L.  244;  State  v.  Hoboken  (N.  J.,  1894), 
Where  Jastioe  Bemandi  Iti  IssnaiiM. —  31  Atl.  Rep.  278;  State  v.  Essex  Pub- 
In  Arkansas  there  is  no  statute  limit-  lie  Road  Board,  37  N.  J.  L.  335;  State 
ing  the  period  within  which  the  writ  v.  Clark,  38  N.  J.  L.  102. 
of  certiorari  can  be  granted,  but  where  New  York.  —  Matter  of  Mount 
the  effort  is  to  use  it  as  a  substitute  Morris  Square,  2  Hill  (N.  Y.)  29;  Peo- 
for  appeal,  the  time  within  which  the  pie  v.  Utica,  65  Barb.  (N.  Y.)  9;  Peo- 
appeal  might  have  been  taken  is  pie  v.  Board  of  Police,  24  Hun  (N.  Y.) 
adopted  by  analogy.  But  as  this  is  284,  a  case  where  the  writ  was  desired 
not  a  .binding  rule  like  a  statute,  the  to  review  proceedings  for  the  removal 
courts  do  not  strictly  adhere  to  it,  but  of  a  police  officer;  Elmendorf  v.  New 
award  the  wrt  where  the  ends  of  jus-  York,  25  Wend.  (N.  Y.)  693,  a  pro- 
tice  demand  it.  Burgett  v.  Apperson,  ceeding  to  change  the  grade  of  a 
52  Ark.  222.  street;  People  v.  Brooklyn,  8  Hun 
1.  Kimple  v.  Superior  Ct.,  66  Cal.  (N.  Y.)  56;  Peoples.  Allegany  County, 
137;  Smith  V.  Superior  Ct.,  97  Cal.  15  Wend.  (N.  Y.)  198;  People  v.  Still- 
^%t  following  Keys  v.  Marin  County,  well,  19  N.  Y.  531. 
42  Cal.  256;  Reynolds  V.  Superior  Ct.,  In  People  v.  Board  of  Police,  24 
64  Cal.  372;  Crosby  V.  Probate  Ct.,  3  Hun  (N.  Y.)  284,  it  was  held  that 
Utah  51;  People  v.  New  York,  2  Hill  no  particular  time  is  prescribed 
(N.  Y.)  13.  for  the  issuance  of  the  writ   beyond 
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Pnblie  Honey  gTpiidnd. 


4.  Where  Public  Money  has  been  Expended. — So  where  the  peti- 
tioner has  slept  upon  his  rights,  and  postponed  his  application 
until  the  proceedings  sought  to  be  reviewed  haye  been  confirmed 
or  carried  into  execution,  and  public  money  has  been  expended 
thereon,  the  writ  will  be  denied.* 


the  fact  that  the  delay  cannot  be 
allowed  to  extend  beyond  a  period 
of  two  years;  within  that  time  the 
action  of  the  court  in  allowance  of  the 
writ  has  been  established  to  be  dis- 
cretionary, and  when  the  circum- 
stances are  such  as  to  show  that  the 
application  has  been  made  with  rea- 
sonable diligence,  the  writ  will  be  sus- 
tained; but  when  delay  will  neces- 
sarily have  the  effect  of  deranging 
the  interests  of  the  public,  the  party 
is  required  to  act  speedily  in  making 
his  application. 

A  law  has  since  been  enacted  that, 
where  a  party  is  subject  to  no  disa- 
bility, his  application  for  the  writ 
must  be  made  within  four  calendar 
months  after  the  determination  it  may 
be  its  object  to  review.  (N.  Y.  Code 
Civ.  Pro.,  §  2125.)  People  v.  Board 
of  Police,  24  Hun  (N.  Y.)  284.  See 
also  People  z/.  MacLean  (Supreme 
Ct.),  19  N.  Y.  Supp.  56. 

Olijeotion — How  Taken. — An  objection 
that  the  writ  was  not  sued  out  within 
four  months,  as  required  by  N.  Y. 
Code  Civ.  Pro.,  §  2125,  need  not  be 
pleaded  or  taken  advantage  of  by 
answer,  but  must  be  taken  by  motion 
to  dismiss.  People  v,  MacLean  (Su- 
preme Ct.),  19  N.  Y.  Supp.  56;  People 
V.  Purroy  (C.  PL),  19  N.  Y.  Supp.  907. 

Where  Belator  had  no  Knowledge  of 
Frooeedingt.  —  Upon  certiorari  to  re- 
view proceedings  in  laying  out  a  ditch, 
where  the  relator  did  not  participate 
in  the  proceedings  and,  as  far  as  could 
be  discovered  from  the  evidence,  had 
no  knowledge  of  them,  it  was  held 
that  a  delay  of  ten  months  in  suing 
out  the  writ  was  not  fatal.  Harbaugh 
V.  Martin,  30  Mich.  234. 

Where  the  proceedings  sought  to  be 
reviewed  were  conducted  throughout 
without  any  notice  (as  required  by 
statute),  and  where,  although  the  as- 
sessments are  claimed  to  have  been 
made  many  years  before,  no  certifi- 
cates were  issued  until  many  years 
subsequently,  and  no  attempt  was 
made  to  enforce  the  collection  of  the 
certificates  until  a  still  more  recent 
period,  and  nothing  appears  to  show 
that  the  petitioner  has  inflicted  injury 


upon  others  by  his  silence,  or  occa- 
sioned public  inconvenience,  the  writ 
should  not  be  dismissed.  Wood  v. 
District  of  Columbia,  6  Mackey  (D. 
C.)  142.  • 

1.  California, — Keys  v,  Marin  Coun- 
ty, 42  Cal.  256. 

Illinois, — School  Trustees  v.  School 
Directors,  88  111.  102. 

Massachusetts,  —  Noyes  w.  Spring- 
field, 116  Mass.  87. 

Michigan, — In  re  Lantis,  9  Mich. 
324,  80  Am.  Dec.  85 ;  Rentz  v,  Detroit, 
48  Mich.  544;  Atlee  v.  Wexford  Coun- 
ty, 94  Mich.  562. 

New  Jersey, — Haines  v.  Campion, 
18  N.  J.  L.  49;  State  v,  Hudson  City, 
29  N.  J.  L.  475;  State  v,  Perth  Amboy, 
38  N.  J.  L.  425;  State  v.  Paterson,  37 
N.  J.  L.  380;  State  v.  Trenton,  36  N. 
J.  L.  499;  State  V,  Hoboken,  36  N.  J. 
L.  291;  Bowne  v,  Logan,  43  N.  J.  L. 
423;  State  V,  Green,  18  N.  J.  L.  183; 
State  V,  Passaic,  45  N.  J.  L.  146;  State 
V,  Union  Tp.,  44  N.  J.  L.  604;  State  v. 
Water  Com'rs,  30  N.  J.  L.  247;  State 
V  Paterson,  40  N.  J.  L.  244;  State  v. 
Hoboken  (N.  J.,  1894),  31  Atl.  Rep. 
278;  State  V,  Essex  Public  Road 
Board,  37  N.  J.  L.  335;  State  v.  Clark, 
38  N.  J.  L.  102. 

New  York. — People  v.  L,andreth,  i 
Hun  (N.  Y.)  544;  People  v,  Utica,  65 
Barb.  (N.  Y.)  9;  People  v.  Brooklyn, 
8  Hun  (N.  Y.)  56. 

After  a  Pnblie  Improrement  has 
been  completed  and  the  cost  and  ex- 
penses have  been  incurred  in  its  con- 
struction, it  is  too  late  to  apply  for  a 
writ  of  certiorari  to  review  the  pre- 
liminary proceedings  in  laying  out 
the  improvement.  The  writ  allowed 
solely  on  account  of  defects  in  such 
proceedings  may  be  dismissed  on  the 
argument  as  improvidently  issued, 
and  such  defects  will  be  disregarded 
at  the  hearing,  if  assigned  in  connec- 
tion with  other  reasons  for  disregard- 
ing the  writ.  State  v,  Essex  Public 
Road  Board,  37  N.  J.  L.  335. 

A  certiorari  to  review  an  assess- 
ment for  local  improvements  (opening 
a  street)  will  be  denied  where  the 
prosecutor  has  laid  by  until  the  ma- 
jority of  the  people  taxed  have  made 
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6.  Ordinary  Cases — a.  Generally. — In  ordinary  cases  no  well- 
settled  rule  can  be  laid  down  as  to  the  time  within  which  applica- 
tion should  be  made,  since  the  practice  in  the  several  states  in  this 
regard  is  by  no  means  uniform,  and  the  limitation  to  the  court's 
discretion  cannot  be  confined  to  any  fixed  rule.* 

their    payments    and    until    the    im-  cannot  regularly  be  sued  out  after  the 

provement    is     apparently     secured,  expiration   of  three   years   from  the 

Rentz  V,  Detroit,  48  Mich.  544.     See  rendition  of  the  judgment.      Enis  v, 

also  In  re  Lantis,  9  Mich.  324,  which  Ross,   19  Ala.  239;  Mason  v,  Moore, 

was  a  certiorari  to  review  the  proceed-  12  Ala.  578. 

ings  under  "  an  act  to  provide  for  the  Delaware. — In   Delaware   a   writ  of 

draining  of    swamps,   marshes,   and  certiorari  is  barred  after  five  years, 

other  lowlands,"  approved  Feb.    17,  Vaughn  v,  Marshall,  i  Houst.  (Del.) 

1857  (Comp.  L.,  p.  444).     In  this  case  348;  King  v,  Fretwell,  2  Harr.  (Del.) 

the  report  of  the  commissioners  was  135;     Justis    v,     Lindsay,     2     Harr. 

confirmed  on  the  26th  of  September.  (Del.)  145;  West  v,  Shockley,  4  Harr. 

1859,  and  the  writ  was  not  sued  out  (Del.)  108. 

by  the  relators  until  the  23d  of  Au-  Georgia. — Where  a  trial  in  a  jus- 
gust,  i860,  eleven  months  thereafter,  tice's  court  took  place  on  the  27th  day 
The  court  held  that,  since  they  had  of  November,  1857,  and  the  party  cast 
appeared  and  opposed  the  confirma-  filed  his  petition  for  certiorari  on  the 
tion  of  the  report  in  the  Circuit  Court,  28th  of  May,  1858,  it  was  held  that  the 
if  they  intended,  after  failing  there,  certiorari  was  not  applied  for  within 
to  bring  the  case  to  this  court  ^Su-  six  months  "  from  and  after  trial," 
preme  Court),  they  should  not,  in  jus-  as  required  by  law.  Cobb  (Ga.)  528. 
tice  to  the  commissioners,  contractors,  The  time  was  counted  as  beginning  to 
and  tax  collectors,  have  lain  by  until  run  the  day  after  the  trial,  namely, 
the  work  was  done  and  the  taxes  were  the  28th  of  November,  and  it  was  out 
levied  and  collected.  They  should  at  the  end  of  the  27th  of  May.  It 
not,  by  this  apparent  acquiescence  on  must  include  the  first  and  exclude  the 
their  part  for  so  long  a  time,  be  per-  last  day,  or  vice  versa,  Jones  v. 
mitted  to  reap  as  its  fruit  the  benefits  Smith,  28  Ga.  41.  See  also  English 
of  what  was  afterwards  done,  without  v.  Ozburn,  59  Ga.  392. 
contributing  towards  the  expenses.  A  certiorari  from  the  decision  of  a 

Quasi-pablio  Enterprises. — The  reason  county  judge  must  be  sued  out  within 

of  this  rule  applies  with  equal  force  ten  days  from  the  decision,  and  not 

to   cases  where  delay  has  permitted  afterwards,  that  being  the  time  pre- 

the  expenditure  of  money  in  the  fur-  scribed  therefor  in  the  Act  Organizing 

therance   of  enterprises   of   a  quasi-  County  Courts.     Robin  v.  Nobles,  36 

public    character,    or   where,    under  Ga.  271. 

cover  of  a  proceeding  of  a  public  na-  Illinois. — A  writ  of  certiorari,  to  re- 

ture,  individuals  have  been  induced  by  view  the  action  of  trustees  of  schools 

the  delay  to  expend  their  own  money  in  detaching  territory  from  one  school 

or  labor.     Bowne  v.  Logan,  43  N.  J.  district   and    adding    it   to    another, 

L.  423.     See  also  Haines  v.  Campion,  ought   not   to   be   granted  after  the 

18    N.  J.  L.  49;  State  v.  Blake,  35  N.  lapse  of  three  years,  and  if  granted 

J.  L.  208.  should  be  quashed  for  laches  in  pre- 

Delay  of  Three  Terms  in  Boad  Oasee. —  senting  the  petition.  School  Trustees 
The  rule  has  been  applied  to  the  case  v.  School  Directors,  88  111.  100. 
of  opening  public  roads,  where  the  Iowa. — Certiorari  to  review  the  pro- 
delay  has  extended  over  three  terms,  ceedings  of  a  board  of'  supervisors 
Bowne  v.  Logan,  43  N.  J.  L.  423;  upon  the  question  of  the  removal  of 
State  V.  Woodruff,  36  N.  J.  L.  204;  a  county  seat  lies  at  any  time  within 
State  V,  Ten  Eyck,  18  N.  J.  L.  373;  twelve  months  after  the  adoption  of 
State  V,  Woodward,  9  N.  J.  L.  21;  an  order  submitting  the  question  to 
State  V.  Gibbs,  44  N.  J.  L.  169;  Rine-  vote.  The  statute  of  limitations  does 
hart  r.  Cowell,  44  N.  J.  L.  360.  not  begin  to  run  upon  the  determina- 

1.  Alabama. — A  certiorari  to  review  tion   that   the   petition   is  signed   by 

the  judgment  of  a  justice  of  the  peace  the   requisite  number  of  voters,  nor 

'35 
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In  Korth  Carolina  and  TenneiMA,  however,  where  certiorari  is  sought 
as  a  substitute  for  an  appeal,  it  has  become  the  settled  practice  to 
apply  for  the  same  at  the  first  term  of  court  succeeding  the  ren- 
dition of  the  judgment,^  and  when  application  is  not  made  at 

until    the    question   is    submitted  to  it  appears  that  judgment  has  been 

vote.     Jamison  v,  Louisa  County,  47  stayed,  and  ninety  days  have  elapsed 

Iowa  388.  after  the  rendition  of  the  judgment 

Louisiana. — In  Louisiana  it  has  been  and  before  the  granting  of  the  writ, 

held   that  although   applications   for  Criswell  v,  Bledsoe,  22  Tex.  656. 

certiorari   to   supply   deficiencies    of  Upon  a  certiorari  to  review  the  ac- 

record  ordinarily  come  too  late  after  tion  of  the  County  Court  affirming  a 

submission,  yet  where  the  defendant's  sale  of  land  by  an  administrator,  it 

assignment  of  errors  was  itself  filed  cannot  be  held  that  the  right  to  the 

only  after  submission   the  writ  was  writ  was  barred  by  the  lapse  of  two 

allowed,  on  the  ground  that  the  de-  years  from  the  time  of  the  return  of 

fendant's  laches  excused  the  laches  of  the   sale.      Flanagan    v.    Pierce,    27 

the  other  party.     Stale  v.  Foreman,  Tex.  78. 

45  La.  Ann.  1047.  1.  North   Carolina, — ^State  v.   Haw- 

Nor  will  the  Supreme  Court  of  kins,  72  N.  Car.  180;  Suiter  t^.  Brittle, 
Louisiana  by  writs  of  certiorari  and  92  N.  Car.  53;  Staples  v.  Mooring,  4 
mandamus  review  orders  or  decrees  Ired.  (N.  Car.)  216;  Howerton  v.  Hen- 
of  the  lower  court,  made  months  be-  derson,  86  N.  Car.  718;  Smith  v. 
tore  any  application  was  made  to  it.  Lyon,  82  N.  Car.  2;  Brown  v.  Will- 
State  V,  Judges  (La..  1895),  16  So.  iams,  84  N.  Car.  116;  Erwin  z^.  Erwin, 
Rep.  737.  3  Dev.  (N.  Car.)  528;  Norman  v.  Snow. 

Mississippi. — In  Ewing  v.  Burton,  5  94N.  Car.  431;  Boingt'.  Raleigh,  etc.. 

How.  (Miss.)  660,  it  was  held  that  a  R.  Co.,  88  N.  Car.  62;  Hahn  v.  Guil- 

writ  of  certiorari  to  remove  a  judg-  ford,  87  N.  Car.  172;  Smith  v,  Lynn, 

ment  from  a  justice's  court  is  barred  84  N.  Car.  837. 

by  statute  after  twelve  months.  Tennessee,  —  Lanier  v,   Sullivan,   i 

KowJoney. — A  certiorari  to  remove  Head  (Tenn.)    440;   Johnson   v,    De- 

a  final  decree  of  the  Orphans'  Court  berry,  10  Humph.  (Tenn.)  439;  King 

must  be  applied  for  within  ninety  days  v,    Williams,    7   Heisk.  (Tenn.)  303; 

after  such  decree  is  made.     Bray  v,  Nance  v.  Hicks,  i  Head  (Tenn.)  625; 

Deare,  11  N.  J.  L.  89.  Uhles  v,  Nolen,  2  Coldw.  (Tenn.)  532; 

Hew  York. — As  to  the  time  within  Tipton  v,  Anderson,  8  Yerg.  (Tenn.) 

which  a  certiorari  must  be  brought  to  223;    Brinkley   v,    Burney,  5  Coldw. 

remove  a  cause   from   the  Common  (Tenn.)    103;     Copeland    v.    Cox,    5 

Pleas  to  the  old  Supreme  Court,  see  Heisk.  (Tenn.)  171;  Trigg  v.  Boycc, 

Kennedy  v,  Newson.  i  How.  Pr.  (N.  4  Hayw.  (Tenn.)  100;  Perkins  v,  Had- 

Y.)   121;    McKinney   v,    Stoddard,    i  ley,  4  Hayw.  (Tenn.)  146;  Newman  v. 

Den.   (N.  Y.)  270;  George  v,  Orcutt,  Rodgers,  9  Humph.  (Tenn.)  120. 

19  Wend.  (N.  Y.)  647;  Day  v.  Gallup,  In  Trigg  v,  Boyce,  4  Hayw.  (Tenn.) 

18  Wend.  (N.  Y.)  513.  100,  quoied  in  Johnson  v,  Deberry,  10 

Pennsylvania. — In  Young's  Petition,  Humph.  (Tenn.)  441,  and  approved  in 

9  Pa.  St.  215,  it  was  held  that  a  cer-  Tipton  v,  Anderson,  8  Yerg.  (Tenn.) 

tiorari  would  be  quashed  if  not  sued  223,   the    court    says:      "Judgments 

out    within    seven   years   after   final  would  be  very  infirm  and  unstable  if 

judgment  in  the  proceedings  sought  they  could  be  removed  without  Hmi- 

to  be  reviewed.     See  also  Dailey  v.  tation  of  time  by  certiorari,  and  new 

Bartholomew,    i    Ashm.    (Pa.)     135;  trials   be    granted  upon  them.  *  *  * 

Caughey   v,   Pittsburgh.   12  S.  &  R.  He   who  obtains   judgment   and    re- 

(Pa.)  53.  ceives  money  under  it  would  be  for- 

Texas. — A  certiorari  will  not  lie  to  ever  liable  to  refund  it  when  his  evi- 

a  justice's  judgment  after  it  has  been  dence   was   lost   by   death,   removal, 

stayed,  and  more  than  ninety  days  accident,  or  time."  And  the  court  held 

after  its  rendition.     Criswell  v.  Bled-  the  writ  not  grantable  after  the  first 

soe,  22  Tex.  656.  term,  unless  the  delay  was  unavoid- 

A  motion  to  dismiss  a  petition  for  able, 

certiorari  should  be  sustained  where  In   Perkins   v,    Hadley,   4    Hayw. 
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that  time  the  petition  must  show  sufficient  cause  for  the  delay.* 
b.  Statutory  Limitations. — Special  limitations  are  laid 
down  by  statute  in  some  of  the  states,  which  vary  according  to 
the  proceeding  sought  to  be  reviewed  or  the  nature  of  the  tri- 
bunal whose  judgment  is  objected  to.' 

(Tenn.)   146,  cited  with   approval   in  may  well  be  granted  at  the  second  or 

Tipton  V,  Anderson,  8  Yerg.  (Tenn.)  subsequent  term,  but  only  on  cogent 

223,  the  court  says  that  "  the  applica-  and  sufficient  reasons  accounting  for 

tion  for  this  writ  should  be   made  at  the  delay   to  the   satisfaction    of    a 

or  before  the  first  term  of  the  revis-  sound  legal  discretion.     There  must 

ing  court  after  the  trial  below,  unless  be   no   laches  justly   attributable   to 

in  some  extraordinary  cases,  of  which  the  party;  if  there  be  any,  the  conse- 

the  court  should  be  fully  satisfied."  quences   are   visited   upon  him,  and 

An  appellant  who  has  failed  to  file  not  upon  the  other  party,  who  is  in- 

his  appeal  for  ihree  terms  is  not  en-  nocent."      Johnson    v.    Deberry,    10 

titled    to  a    ceitlorari.      He    should  Humph.  (Tenn.)  441. 

apply  at   the   first   term  unless  pre-  However,  it  is  not  always  practi- 

vented  by  accident.     Erwin  v.  Erwin,  cable  to  apply  for  the  writ  at  such 

3  Dev.  (N.  Car.)  528.  time,    and   where  the  petitioner  has 

Wairvr  of  OtJMtion. — In  Bowman  v,  given   sufficient    reasons    accounting 

Foster,    11  Ired.  (N.  Car.)  47,  it  was  for   the   delay,   a   certiorari  may  be 

held  that  a  delay  of  two  and  one  half  granted  at  the  second  or  any  subse- 

years  after  judgment  constituted  such  quent    term.      King    v,   Williams,   7 

laches   as   would    preclude    a    party  Heisk.  (Tenn.)  303. 

from   his  remedy  by  certiorari;  but  Where  more  than  fourteen  months 

where   the  defendant  did  not  insist  had    elapsed   from   the  rendition   of 

upon  it,  but  was  content   to  be  ad-  the  judgment   by  the  justice  to  the 

mitted  to  plead,  averring  the  merits  presentation  of  the  petition  for  cer- 

to  be  with  him,  he  thereby  waived  his  tiorari,  and  no  sufficient  excuse  was 

objection  on  the  ground  of  laches.  shown  in  the  petition  for  the  delay 

1.    Lanier     v,     Sullivan,    i     Head  or  reasons   given    for   not  appealing 

(Tenn.)  440;  Johnson  v.  Deberry,  10  within  the  time  prescribed  by  law,  it 

Humph.    (Tenn.)    441;    Newman    v,  was  held  that  the  writ  was  improperly 

Rodgers,  9  Humph.  (Tenn.)  120;  King  granted    and    should    be   dismissed. 

V,   Williams,   7    Heisk.   (Tenn.)   303;  Uhles  v,  Nolen,  2  Coldw.  (Tenn.)  532. 

Copeland   v.   Cox,    5    Heisk.  (Tenn.)  Where  the  defendant  made  a  propo- 

171  ;     Uhles     v.     Nolen,    2     Coldw.  sition  of  compromise  to  the  attorney 

iTenn.)  532;  Trigg  v,  Boyce,  4  Hay w.  of  the  plaintiff,  and  could  not  ascertain 

Tenn.)    100;    Tipton  v.  Anderson,   8  whether  the  proposition  was  accepted 

Yerg. (Tenn.) 223;  Brinkley  v.  Burney,  or  rejected,  in  consequence  of  the  ab- 

5  Coldw.  (Tenn.)  103;  Nance  v.  Hicks,  sence  of  the  plaintiff's  attorney,  until 

I     Head    (Tenn.)    624  ;     Perkins     v,  after  the  expiration  of  the  succeeding 

Hadley,  4  Hayw.  (Tenn.)  146;  Erwin  term  of  the  Circuit  Court,  it  is  held 

V,  Erwin,  3  Dev.  (N.  Car.)  528;  Webb  that  this  was  not  sufficient  excuse  for 

V,   Durham,   7   Ired.    (N.    Car.)    130;  the   delay.     Newman  v,    Rodgers,   9 

Boing  V.  Raleigh,  etc.,  R.  Co.,  88  N.  Humph.  (Tenn.)  120. 

Car.  63.  2.  GeoTfria,  —  Mercer  v,   Davidson, 

**As  certiorari  is  only  a  substitute  80  Ga.  495;  Barrett  t/.  Devine,  60  Ga. 

for  the  appeal,  it  will  be  granted  and  632;  Code  Ga.,  ^§  2920,  2932. 

allowed  where  reasonable  and  proper  Illinois, — In  Graff  v,  Smolensky,  35 

diligence  is  used  to  procure  it.     The  III.  App.  270,  the  court  said:  "The  stat- 

question  of  diligence  is  one  depend-  ute  gives  six  months  for  issuing  a  writ 

ent  always  upon  the  facts  and  circum-  of  certiorari.     It  is  not  a  question  of 

stances  stated  in  the  petition.     It  is  diligence  or  laches  within  the   time 

diligence  to  bring  up  the  proceedings  given  b]^  the  act.     The  complaining 

to  the  first  term  of  the  superior  court  party  may  file  his  petition  on  the  last 

heldafter  judgment;  and, /rma/aaV,  day    of   the   six   months,  or  he  may 

it  is  culpable  neglect  and  delay  not  to  avail  himself  of  the  right  as  soon  as 

do  so  until  the  second  or  any  subse-  he  discovers  the  wrongful  judgment, 

quent  term.     It  is  true  the  certiorari  provided  only  it  is  within  the  period 
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6.  Tax  AflMflsments— a.   Generally. — The    rules  above    laid 
down  in  regard  to  speedy  application  are  especially  applicable  to 

the  relator.  People  v.  Stark  (Su- 
preme Ct.),  4  N.  Y.  Supp.  820;  People 
V.  Hildreth,  126  N.  Y.  360,  affirmed  \tl 
(Supreme  Ct.)  5  N.  Y.  Supp.  308. 

Section  2126  extends  this  to  twenty 
months  where  the  relator  is  impris- 
oned on  a  criminal  charge,  etc.  And 
it  was  held  under  such  statute  that  a 
party  being  out  on  bail  had  full  op- 
portunity to  make  his  application 
during  the  first  four  months,  and  was 
not  entitled  to  the  additional  allow- 
ance of  time  mentioned  in  section 
2126.  People  V.  New  York  (Supreme 
Ct.),  3  N.  Y.  Supp.  141.  See  also  Peo- 
ple V.  Wemple  (Supreme  Ct.),  14  N. 
Y.  Supp.  860;  People  v,  Wemple  (Su- 
preme Ct.),  15  N.  Y.  Supp.  446;  People 
r.  Albany,  12  Wend.  (N.  Y.)  263; 
Steele  v,  Hyde,  4  N.  Y.  Leg.  Obs. 
147;  People  V,  Campbell  (Supreme 
Ct.),  19  N.  Y.  Supp.  652. 

Proceedings  of  Police  Commissioners. 
— Under  the  provisions  of  N.  Y.  Laws 
1881,  c.  457,  a  writ  of  certiorari  to 
review  a  determination  by  the  com- 
missioner of  police  of  Brooklyn  to 
remove  persons  employed  on  the  po- 
lice force  must  be  granted  and  served 
within  thirty  days  after  notice  to  him 
of  such  removal.  It  was  argued  that 
such  statute  was  either  unconstitu- 
tional, or  inconsistent  with  the  Code 
Civ.  Pro.,  §  2125,  which  provides  for 
granting  the  writ  within  four  calendar 
months,  etc.  It  was,  however,  de- 
cided that  such  statute  was  constitu- 
tional, and  was  a  special  limitation 
of  paramount  authority.  People  9. 
Police  Com*rs,  47  Hun  (N.  Y.)  408. 

Pennsylvania.  —  Galley  v.  Daven- 
port, I  Ashm.  (Pa.)  150;  Dailey  v. 
Bartholomew,  i  Ashm.  (Pa.)  135; 
Jones  V.  Delaware,  etc..  Canal  Co., 
31  Leg.  Int.  (Pa.)  173;  French  v. 
Pennsylvania,  etc.,  Canal,  etc..  Co., 
I  Leg.  Chron.  (Pa.)  66;  Strause  v. 
Scheurman,  13  Pa.  Co.  Ct.  Rep.  332; 
Caughey   v.    Pittsburgh,    12  S.  &  R. 

(Pa.)  53. 

Tennessee. — Acts  of  i86g  and  1870, 
c.  64;  Rogers  v.  Wheaton,  88  Tenn. 
665;  Vanleer  v.  Johnston,  18  Yerg. 
(Tenn.)  162. 

Texas.  —  Haley  v.  Villeneuve,  11 
Tex.  617. 

West  Virpinia. — An  application  for 
a  writ  of  certiorari  to  the  judgment  of 
a  justice  of  the  peace  must  be  pre- 
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named."     See  also  Gallimore  v.  Da- 
zey,  12  111.  144. 

Iowa. — The  Iowa  Code,  §  3224,  pro- 
vides that  no  writ  shall  be  granted 
more  than  twelve  months  after  the 
action  alleged  to  have  been  illegal 
was  taken,  and  it  has  been  held  under 
this  section  that  it  is  not  required 
that  the  return  be  also  made  within 
the  time  aforesaid.  Remey  v.  Board 
of  Equalization,  80  Iowa  473. 

Missouri. — See  Kincaid  v.  Mitchell, 
6  Mo.  223. 

New  Hampshire. — See  State  v.  Bish- 
op, 3  N.  H.  312. 

New  Jersey, — The  New  Jersey  stat- 
ute prohibits  the  writ  of  certiorari 
from  being  allowed  or  issued  on  any 
judgment,  order,  or  proceeding  that 
shall  have  been  entered  or  obtained 
in  any  court  of  record,  unless  such 
writ  be  issued  within  eighteen 
months  after  entering  or  obtaining 
the  same.  Nix.  Dig.  633,  §  106; 
Overseers  v.  Overseers,  26  N.  J.  L. 
211;  Chamberlin  v.  Barclay,  13  N.  J. 
L.  244;  Bowne  v.  Logan,  43  N.  J.  L. 
422;  Stevens  v.  Enders,  13  N.  J.  L. 
282.  See  also  Haines  v.  Campion,  18 
N.  J.  L.  49. 

In  Bowne  v.  Logan,  43  N.  J.  L.  422, 
the  court  said:  "The  prohibition  of 
the  statute  against  the  issuing  of  a 
writ  of  certiorari  after  the  lapse  of 
eighteen  months  relates  only  to  such 
writs  as  are  issued  to  bring  up  orders, 
judgments,  or  proceedings  of  courts 
of  record.  Rev.,  p.  100,  §  12.  In  re- 
spect to  writs  in  other  cases,  the  lim- 
itation upon  their  issue  is  not  to  be 
found  in  the  statute,  but  in  the  rules 
or  established  practice  of  the  courts." 
Quoting  Overseers  v.  Overseers,  26  N. 
J.  L.  210. 

And  so  it  was  held  that  a  certiorari 
may  issue  to  bring  up  the  order  of 
two  justices  in  a  pauper. case  after 
the  expiration  of  eighteen  months, 
since  no  time  is  prescribed  within 
which  the  writ  shall  issue  in  such 
case,  although  the  court  will  require 
it  to  be  issued  in  a  reasonable  time. 
Overseers  v.  Overseers,  26  N.  J.  L. 
210. 

New  York.— The  N.  Y.  Code  Civ. 
Pro.,  §  2125,  provides  that  a  writ  of 
certiorari  must  be  applied  for  within 
four  months  after  the  determination 
to  be  reviewed  becomes  binding  on 


LmIim  aad  LimitatioiiB.             CER  TIORARI,  Tax  Aiionmentt. 

taxes  and  assessments,  and  a  party  will  not  be  permitted  to  re- 
main quiet  until  the  benefit  to  arise  therefrom  is  secured  and  at 
such  late  date  avoid  the  payment.^     In  these,  as  in  other  cases, 

sented  within  ten  days  after  the  ren-  31  Atl.  Rep.  278;  State  v,  Essex  Pub- 

dition  of   the   judgment  complained  lie  Road  Board,  37  N.  J.  L.  335;  State 

of.  Bee  V,  Seaman,  36  W.  Va.    381;  v.  Paterson,  37  N.  J.   L.  409;   State 

Arnold   v.   Lewis  County  Ct.,  38  W.  v,  Trenton,  36  N.  J.  L.  499,  affirming 

Va.  142;   Krell  Piano  Co.  v,  Kent,  39  State    v.   Trenton,   35    N.  J.   L.  485; 

W.   Va.    294;  State  v,   Larue,  37  W.  State   v,    Paterson,  36   N.  J.  L.  159; 

Va.  833;  Long  v.  Ohio  River  R.  Co.,  State   v,    Hoboken,   36  N.  J.  L.  291; 

35  W.  Va.  333;  Morgan  ».  Ohio  River  State  v,  Perth  Amboy,  38  N.  J.  L.  425. 

R.  Co.,  39  W.  Va.  17;  Womer  v.  Ra-  New    York,  —  People   v,   Brooklyn, 

venswood,   etc..   R.   Co.,   37  W.  Va.  8  Hun  (N.  Y.)  56;  Elmendorf  v.  hfcw 

287;  unless  good  cause  be  shown  why  York,  25  Wend.  (N.  Y.)693;  Matter  of 

it  was  not  applied  for  within  that  time,  Eightieth  Street,  17  Abb.  Pr.  (N.  Y. 

Arnold  zf.  Lewis  County  Ct.,  38  W.Va.  Supreme  Ct.)  324,  and  note;  Matter 

142;  Krell  Piano  Co.  v,  Kent,  39  W.  of  Mount  Morris  Square,  2  Hill  (N. 

Va.  294;  State  v,   Larue,  37  W.    Va.  Y.)  29;  People   v,   Landreth,  i   Hun 

833;  Long  V.  Ohio  River  R.  Co.,  35  (N.  Y.)  544;  People  v.  Utica,  65  Barb. 

W.  Va.  333;    Morgan  v.  Ohio  River  (N.  Y.)  9. 

R.  Co.,  39  W.  Va.  17;  Womer  r.  Ra-  Washington, — Spooner  v,  Seattle,  6 

venswood,   etc.,    R.   Co.,    37  W.   Va.  Wash.  371. 

287;  in  which   case  the  limitation  is  By  the  provisions  of  the  New  Jersey 

extended  by  statute  to  ninety  days,  statute  (P.   L.   1888,   p.   471,  1889,  p. 

Krell  Piano  Co.  v.  Kent,  39  W.  Va.  378),  an  assessment  for  damages  for 

294;  State  V.   Larue,   37  W.  Va.  833;  a  change   of  a  street  grade  may  be 

Long  z^.  Ohio  River  R.  Co.,  35  W.  Va.  made   in   any   city  having   power  to 

333;  Morgan  v.  Ohio  River  R.   Co.,  change  such  grade,  etc.;  and  where  a 

39  W.  Va.  17;  Womer  V.  Ravenswood,  certiorari  was  brought  to  review  the 

etc.,  R.  Co.,  37  W.  Va.  287.  proceedings  under  such  statute,  it  was 

It  has  also  been  held  in  this  state  held  that  when  the  owner  knew,  while 

that,  on   application   to    the    Circuit  the   improvement  was    in    progress. 

Court  for  a  writ  of  certiorari  to  the  that  the  street  grade  was  to  be  raised, 

judgment  of  the  justice  (under  c.  no  and  knew  of  the  assessment  shortly 

of  the  code),  the  petitioner  must  pre-  after   it   was   made,   yet   waited    for 

sent  his  petition  within  ten  days  after  nearly  two  years  before  applying  for 

the  judgment  complained  of  has  been  his  writ,  such  delay,  under  the  cir- 

rendered,  according   to   the  analogy  cumstances,  would  authorize  its  dis- 

of  appeals  in  §  164,  c.  50^  of  the  code;  missal.    State  v.  Hoboken  (N.  J.,  1894), 

but   it    may,    and    in    proper    cases  31  Atl.  Rep.  278. 

should,  be  granted  after  the  expira-  Belay  of  Two  Years. — Where  upwards 

tion  of  ten  days  and  within   ninety  of  two  years  had  elapsed  since  the 

days  after  the  date  of  the  judgment,  first  proceedings  required  by  a  city 

when  the  party  otherwise  entitled  to  charter  to  authorize  the  paving  of  a 

the  writ  shall  show  by  his  own  oath,  street  were  initiated,  and  nearly  two 

or  otherwise,  good  cause  for  not  hav-  years  since  the  final  ordinance  for  the 

ing  applied  for  such  within  ten  days,  construction  of  said  work  and  the  ac- 

State  V.  Larue,  37  W.  Va.  833;  Long  ceptance   of  the   proposals  therefor, 

V.  Ohio  River  R.  Co.,  35  W.  Va.  333.  and  a  superintendent  of  the  work  had 

1.  Massachusetts, — Noyes  v.  Spring-  been  appointed  on  the  petition  of  the 

field,  116  Mass.  67.  relator  and  others,  and  the  work  had 

Michigan.  —  Rentz    v,    Detroit,    48  been  completed,  and   an   assessment 

Mich.  544;  In  re  Lantis,  9  Mich.  324;  for  the   expense   thereof  duly  made 

Bresler  v,  Ellis,  46  Mich.  335.  and  confirmed,   and   the    assessment 

New  Jersey. — State    v,    Passaic,  45  roll   delivered   to  the  city  treasurer 

N.  J.  L.  146;  State  v.  Union  Tp.,  44  for  collection,  and  more  than  one  half 

N.  J.  L.  604;  State  v.  Water  Com'rs,  the  amount  of  the  assessment  paid, 

30  N.  J.  L.  247;  State  v.  Love,  42  N.  it  was  held   that  a  writ  of  certiorari 

J*  L.  355;  State  V,  Paterson,  40  N.  J.  to  review  the  proceedings  of  the  com- 

L.  244;  State  V.  Hoboken  (N.  J.,  1894),  mon   council   in  respect  to  such  im- 
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the  application  must,  where  the  statute  does  not  fix  a  definite 
h'mitation,  be  made  within  a  reasonable  time/  and  before  the 

provement    ought    not   to  be    enter-  in  municipal  assessments  reviewable 
tained.      People  v,   Utica,  65   Barb,  by  certiorari  only,   the    writ    would 
(N.  Y.)  9.  seem  to  be  a  writ  of  right  and  avail- 
Belay  of  Three  Tean. — A  party  wish-  able  at  any  time,  and  the  lapse  of  time 
ing  a  review  of  an  assessment  for  a  would  not  cure  the  defects.     State  r. 
municipal    improvement   must    exer-  Paterson,    37  N.   J.  L.  380;    State  v, 
cise    reasonable   diligence;  and   if  it  Jersey  City,  36  N.  J.  L.  188. 
appear  that  the  work  has  been  done  The  Act  of  April  2,  1869,  directing 
and   the   assessment   for  it   satisfied  that   the   proceedings   in   which    tax 
more  than  three  years  before  the  cer-  sales   and  conveyances   are   founded 
tiorari   was   allowed,   the   court   will  shall  not  be  questioned  collaterally, 
dismiss   the    writ.      State    v.    Water  but  may  be  at  any  time  reviewed  by 
Com'rs.  30  N.  J.  L.  247.  certiorari,  etc.,  is  in  aid  of  the  eject- 
Delay  of  Four  Tears. — Where   relat-  ment,  and  should  not  be  so  construed 
orsdid  not  move  for  nearly  four  years  as  to  abridge  the  time  within  which 
after   the  ordinance  for   paving  and  such  action  may  be  brought.     State 
grading  the  streets  had  been  passed,  v,  Newark,  40  N.  J.  L.  93. 
and  nearly  three  years  after  the  work  New  York, — The  practice  in  certio- 
had  been  performed,  and  no  objection  rari  to  review  assessments  is  regulated 
was  raised  by  them  until  the  assess-  by  the  Laws  of  1880,  and  not  by  the 
ment  for  the  costs  of  the  work  was  provisions  of  the  Code  of  Civil  Pro- 
put  in  the  course  of  collection,  it  was  cedure,  when  there  is  conflict.    People 
held   that  they  should  have  availed  v.  Low,  40  Hun  (N.  Y.)  176. 
themselves  of  their  remedy  by  cer-  Laws  N.  Y.  1885,  which  provide  that 
tiorari  within  two  years  after  the  or-  application  for  certiorari   to   review 
dinance  was  passed;  and  not  having  the  action  of  the  comptroller  in  tax 
done  so,  they  must  be  deemed  to  have  cases    must   be   made   within    thirty 
acquiesced  in  the  passage  of  the  or-  days  after  service  of  notice,  are  man- 
dinance,  and   so  to   have   precluded  datory.     People  v.  Wemple  (Supreme 
themselves  from  setting  up  the  inva-  Ct.),  14  N.  Y.  Supp.  859. 
lidity  of  the  ordinance  to  affect  the  as-  The  state  comptroller  has  no  power 
sessment  founded  thereon.     People  v,  to  waive   the   provision   of   Laws  N. 
Brooklyn,  8  Hun  (N.  Y.)  56.  Y.  1885,  which  declares  that  certiorari 
Bemedy  by  Action. — It  is  within  the  to     review     taxation    shall     not    be 
discretion   of  the   court   to   grant  or  granted   after  thirty   days   from  the 
withhold  the  writ  in  all  cases,  and,  time  of  settlement.     People  v.  Wem- 
in  general,  the  writ  ought  not  to  be  pie  (Supreme    Ct.),   14    N.    Y.   Supp. 
allowed  where  assessments  of  taxes  859. 

or  awards  of  damages  are  in  question  Laws  N.  Y.  1889,  c.  463,  providing 
which  affect  any  number  of  persons,  that  "  the  comptroller  may  at  any  time 
In  such  case  a  party  has  his  remedy  revise  and  readjust  any  account  there- 
by action,  where  there  has  been  an  tofore  settled  against  any  corporation 
access  of  legal  power  by  which  his  by  himself,"  does  not  authorize  him 
rights  have  been  injuriously  afifected,  to  revise  his  own  decision  refusing 
and  it  is  much  better  that  he  should  to  resettle  an  account,  and  the  thirty 
be  put  to  his  remedy  than  that  the  days  provided  by  the  Laws  of  1885 
whole  proceeding  should  be  arrested  limits  the  time  within  which  a  writ  of 
or  perhaps  reversed  for  such  cause,  certiorari  can  be  obtained.  People  v. 
Matter  of  Mount  Morris  Square,  2  Campbell  (Supreme  Ct.),  19  N.  Y. 
Hill(N.  Y.)29.  Supp.  652. 

Consideration  of  Publio  Expense — New  1.  Spooner  t/.  Seattle,  6  Wash.  37i> 

Jersey, — In   assessment   cases    where  holding  a  delay  of  two  years  to  have 

the  applicant  for  the  writ  .has  been  been  unreasonable;  State  v,  Paterson, 

guilty  of  laches  the  expense  and  loss  37  N.  J.  L.  409,  where  the  applicant 

to  the  public  incident  to  the  methods  had  waited  five  years, 

of   collection   will   be  considered   by  Upon  certiorari  to  review  procecd- 

the  court  in  granting  or  refusing  the  ings  in  grading  a  street,  it  was  argued 

writ.      State  v.  Love,  42  N.  J.  L.  355.  that  the  certiorari  should  be  set  aside 

Under    a    statute    making    defects  because  the  ordinance  requiring  the 
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public  money  has  been  expended.* 

Bat  lidliire  to  Appear  and  object  to  an  illegal  assessment,  and  the 
voluntary  payment  of  a  tax,  do  not  necessarily  prevent  the  issu- 
ance of  a  certiorari  to  review  such  assessment.^ 

Satlfleation  or  Gonilniiation. — When  the  tax  or  assessment  must 
be  ratified  or  confirmed  before  taking  effect,  application  for  cer- 
tiorari need  not  be  made  until  such  action  is  taken ;  and  laches 
of  the  complainant  will  consist  only  of  unreasonable  delay  after, 
and  not  before,  such  ratification  or  confirmation.* 

avenue  to  be  graded  was  passed  a  are  not  made  within  the  time  allowed 
long  time  prior  to  the  application  for  by  statute,  the  remedy  by  certiorari 
the  writ;  but  it  was  held  that  since  is  lost,  and  that  notwithstanding  the 
the  writ  was  not  directed  to  the  re-  statute  allows  the  writ  for  the  re- 
moval of  the  ordinance  alone,  and  a  view  of  illegal  assessments.  People 
subsequent  resolution  had  been  passed  v.  Tax,  etc.,  Com'rs,  99  N.  Y.  254. 
in  1864,  and  no  attempt  at  grading  in  In  New  York,  under  the  Laws  of 
front  of  the  prosecuted  land  had  been  1880,  the  failure  of  the  relator  to  ap- 
made  until  about  the  time  the  writ  pear  on  the  required  day  and  object 
was  allowed,  and  as  there  had  been  to  the  assessments  does  not  take 
so  great  a  delay  on  the  part  of  the  away  the  right  of  review  by  certio- 
city  in  enforcing  this  ordinance,  there  rari,  although  the  assessment  roll  has 
was  not  such  a  want  of  diligence  in  passed  out  of  the  assessors'  hands, 
procuring  the  certiorari  as  would  People  v,  Lewis,  55  Hun  (N.  Y.)  521. 
induce  the  court  to  dismiss  it  upon  8.  State  v,  Newark,  30  N.  J.  L.  303 
the  argument  of  the  cause.  State  v.  (where  the  writ  was  brought  three 
Atlantic  City,  34  N.  J.  L.  loi.  See  years  after  the  assessment,  but  within 
also  State  v,  Newark,  30  N.  J.  L.  303.  two    months    after    its     ratification); 

1.  State  v.  Trenton,  36  N.  J.  L.  499,  Elmendorf  z^.  New  York,  25  Wend.  (N. 

affirming  State  v,  Trenton,  35  N.J.  Y.)  693  (where  three  years  had  elapsed 

L.  485;  State  v.  Paterson,  36  N.  J.  L  after  confirmation^  and  the   writ  was 

159;  State  V.  Hoboken.  36  N.J.  L.  291;  denied).       See   also    State    v.   Water 

Matter  of  Tompkins  Square,  dted  in  Com'rs,  30  N.  J.  L.  247;  State  v.  Jer- 

Matter  of  Eightieth  Street,   17  Abb.  sey  City,  30  N.  J.  L.  250. 

Pr.  (N.   Y.    Supreme    Ct.)    324,   and  For  Betting    Aiida    Aneflsment    Ordi- 

note.  nanoei. — When  a  statute  limits  the  time 

Where  the  proceedings  for  laying  within  which  a  writ  of  certiorari  to 
out  a  ditch  were  commenced  in  March,  set  aside  an  ordinance  may  issue,  and 
1879,  and  on  the  23d  of  June  the  con-  such  time  has  expired,  the  writ  may 
tracts  for  ditching  were  given  out,  still  issue  if  the  assessment  founded 
and  the  plaintiff  admitted  that  the  on  the  ordinance  was  made  within  the 
entire  work  was  finished  as  early  as  required  time.  State  v.  West  Hobo- 
July,  1880,  it  was  held  that  where  he  ken  Tp.,  37  N.  J.  L.  77. 
neglected  to  make  application  for  his  Hew  Jersey. — The  New  Jersey  Act 
writ  until  April,  1881.  nearly  eight  of  1874,  as  amended  by  Act  of  1875, 
months  thereafter,  and  no  other  as-  which  provides  that  writs  of  certiorari 
sessments  save  his  own  were  in  ar-  can  be  brought  within  two  months 
rear,  the  only  explanation  of  the  delay  after  the  ratification  of  the  assessors' 
being  that  he  was  out  of  the  United  report,  is  not  applicable  when  the 
States  at  the  time  he  was  first  in-  assessment  is  wholly  without  author- 
formed  that  the  work  was  completed  ity.  Essex  Public  Road  Board  v, 
(July.  1880),  there  was  no  excuse  for  State,  48  N.  J.  L.  372  (by  divided 
his  failure  to  obtain  the  writ  sooner,  court). 
Bresler  v.  Ellis,  46  Mich.  335.  Where  the  ordinance  for  grading  a 

8.  People  V,  Madison  County,  51  N.  street  was  passed  the  17th  of  June, 

Y.  442.  1859,  ***<!  the  writ  of  certiorari  was 

But    where  the   nonappearance    is  not  allowed  until  March,  1862,  but  it 

accompanied  by   failure    to    make  a  also   appeared   that   the    assessment 

report  of  the  property,  and  objections  complained  of  was  not  approved  until 
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AMetmeiit  Boll  btyond  Control  of  Kwtmmn. — Where  the  assessment  roll 
has  passed  out  of  the  hands  of  the  assessors,  as  by  delivery  to  a 
board  of  supervisors,  and  they  no  longer  retain  control  over  it, 
errors  therein  cannot  be  corrected  by  writ  of  certiorari,*  and  it 
seems  that  the  only  remedy  in  such  case  for  the  person  aggrieved 
is  by  action  to  recover  back  the  amount  of  the  tax  improperly 
levied  or  assessed.' 

b.  By  Statute. — The  time  within  which  a  certiorari  must  be 
brought  to  review  certain  assessments  has  been  regulated  by 
statute  in  some  cases.* 

the  loth  oi  February,  1862,  it  was  How  York.— The  Act  of  1880,  declar- 
held  that  had  the  writ  been  directed  ing  that  certiorari  will  not  lie  to  stay 
to  the  removal  of  the  ordinance  only  proceedings  which  have  passed  be- 
lt would  have  been  denied;  or  if  it  had  yond  the  control  of  the  assessors, 
been,  through  inadvertence,  allowed,  does  not  prevent  a  review  by  certio- 
it  would  have  been  dismissed  as  soon  rari  of  the  action  of  the  assessors  as 
as  the  laches  came  to  the  knowledge  to  the  expense  of  paving  the  public 
of  the  court.  State  v.  Newark,  30  streets.  People  v.  Gilon  (Supreme 
N.  J.  L.  306;  State  v.  Water  Com'rs,  Ct.),  11  N.  Y.  Supp.  439,  58  Hun  (N. 
30  N.   J.  L.  247.     But  since  the  writ  Y.)  603. 

removed  also  the  assessment,  and  was  Under  the  Act  N.  Y.  1880,  which  re- 
brought  within  two  months  after  its  quires  assessors  to  deliver  the  assess- 
ratification  and  approval,  there  was  ment  roll  to  the  city  clerk  for  inspec- 
no  want  of  diligence  in  prosecuting  tion,  and  provides  that  certiorari  may 
it.     State  V,  Newark,  30  N.  J.  L.  306.  issue  within  fifteen  days  thereafter, 

1.  People  V.  Dunkirk,  38  Hun  (N.  which  time,  however,  shall  not  begin 
Y.)  7;  People  V.  Tax,  etc.,  Com'rs,  9  until  after  notice,  the  writ  may  issue 
Hun  (N.  Y.)  609;  People  v,  Tompkins,  as  well  after  the  assessors  have  parted 
40  Hun  (N.  Y.)  231;  People  v.  Reddy,  with  control  of  the  assessment  roll  as 
43  Barb.  (N.  Y.)  539;  People  v.  De-  before;  nor  is  the  right  to  review 
laney,  49  N.  Y.  655;  Dinan  v,  Allen,  afifected  by  any  action  of  the  assessors 
16  Hun  (N.  Y.)  407;  Matter  of  Cor-  in  confirming  the  assessment  or  fail- 
win,  135  N.  Y.  245;  State  v,  Howell,  ing  to  give  notice.  In  the  latter  case 
24  N.  J.  L.  519.  the  time  for  suing  out  the  writ  is  un- 

In  People  v.  Tax,  etc.,  Com'rs,  43  limited.     Matter  of  Corwin,  135  N.  Y. 

Barb.  (N.  Y.)  494,  the  writ  was  refused  245. 

after  the  roll  had  passed  out  of  the  Baok  Taxei. — Certiorari  does  not  lie 

hands  of  the  assessors,  notwithstand-  to  recover  back  taxes  where  they  are 

ing  a  statute  (N.  Y.  Acts,  1859)  gave  no  longer  under  the  control  of  the  as- 

the  writ  as  a  matter  of  right  in  as-  sessors.     People  v.  Tax,  etc.,  Com'rs, 

sessment  cases.  43  Barb.  (N.  Y.)  494. 

Where    the     assessment    roll    has  2.  People  v,   Reddy,  43  Barb.  (N. 

passed  into  the  hands  of  a  municipal  Y.)  539. 

officer  who  is  without  power  to  cor-  8.  State  v.   Elizabeth,  41   N.  J.  L. 

rect   errors   in   it,   proceedings  upon  152;  State  v.  Bergen,  34  N.  J.  L.  438; 

the  assessment  cannot  be  reviewed  State  v.  Street,  etc.,  Com'rs,  38  N.  ]• 

by   certiorari.      People   v,    Dunkirk,  L.  320. 

38  Hun  (N.  Y.)  7-  AHMtmontt  by  Village  Tniitoei.'N. 

Hew  Jersey.  —  After  commissioners  Y.  Code  Civ.  Pro., §2125, provides  that 

of  appeal  in  cases  of  taxation  have  a  certiorari  to  review  an  assessment 

given  their  decision  and  returned  a  confirmed  and  levied  by  a  board  of 

duplicate  with  a  certificate  thereof  to  trustees  of  a  village  must  be  granted 

the  collector,  the  assessment  proceed-  within  four  months  after  the  determi- 

ings  are  no  longer  under  their  control,  nation  becomes   binding;  and  it  has 

and  cannot  be  removed  by  certiorari  been  held  that,  upon  a  writ  of  cer- 

directed  to  them.     The  writ  should  be  tiorari  brought  on  the  ground  of  lack 

directed  to  the  officer  having  custody  of  jurisdiction  as  well  as  upon  any 

of   the  record.     State  v.   Howell,   24  other  ground,  the  four  months'  limi- 

N.  J.  L.  519.  tation  would  apply.     People  v.  Coble- 
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7.  Highway  Proceedings. — In  cases  of  highway  proceedings,  the 
interest  of  the  public  being  at  stake,  the  petitioner  must  make 
speedy  application  to  entitle  himself  to  a  review  of  the  proceed- 
ings.* 

Vn.  The  Petitioh — 1.  Generally. — A  petition  for  certiorari  is 

an  application,  addressed  to  the  discretion  of  the  court,*  in  the 

skill  (Supreme  Ct.),  20  N.  Y.  Supp.  In  Kimball  v.  Homan,  74  Mich.  699, 

920.     See  also  People  v,  Hildreth,  126  where  there  was  fifteen  months'  delay 

N.  Y.  360.  in  suing  out  the  certiorari,  it  was  held 

Hew  Jersey. — The  eighty-third  sec-  that  the  case  should  be  one  of  flagrant 

tion  of  the  city  charter  of   Passaic  injustice  and  the  excuse  for  delay  be 
(P.  L.  N.  J.  1873,  p.  515)  limits  allow-  '  very  satisfactory  before  any  interfer- 

ances  of  the  writ  cf  certiorari  to  a  ence  with  so  old  a  proceeding  should 

time  not  exceeding  three  months  from  be  exercised. 

the  confirmation  of  the  assessment.  Two  Years. — In  People  v.  Landreth, 

And  such  limitation  has  been  held  not  i  Hun  (N.  Y.)  544,  and  State  v.  Union 

to  be  unreasonable,  and  puts  upon  the  Tp.,  44  N.  J.  L.  604,  the  delay  was  for 

prosecutors,   if  they  feel  aggrieved,  two  years  and  the  writ  was  refused, 

the  duty  of  applying  for  relief  within  Six  Kontlu. — But  the  owner  of  the 

the  prescribed  time;  and  had  no  such  land  taken,  who  objects  at  the  hear- 

limit  been  prescribed,  still  the  writ  ing  to  the  regularity  of  the  proceed- 

should  be  dismissed  because  of  the  ings,    and   gives    notice    before    the 

lapse  of  time  intervening  between  the  commencement  of  work  that  he  in- 

confirmation  of  the  assessment  and  tends  to  take  legal  measures,  is  not 

the  allowance  of  the  writ,  when  the  guilty  of  laches  in  waiting  six  months, 

former  occurred  on  Oct.  18.  1880,  and  until  the   next  term   of  the  Supreme 

the  latter  in  1884.     State  v.   Passaic.  Court,  before  he  petitions  for  a  certio- 

47  N.  J.  L.  273,  quoting  State  v.  Union  rari.      Dwight  v,  Springfield,  4  Gray 

Tp.,  44  N.  J.  L.  603.  (Mass.)  107. 

Under  such  act  it  has  been  held  Of  course,  if  there  is  a  statute  lim- 
that  the  language,  "any  assessment  iting  the  time  it  will  govern.  People 
for  any  improvement  in  said  city,"  v.  Hildreth,  126  N.  Y.  360. 
was  not  intended  to  embrace  as  well  2.  Bodman  v,  Harris,  20  Tex.  33; 
the  assessment  for  damages  as  the  Clark  v.  Hutton,  28  Tex.  125;  Farm- 
assessment  for  benefits.  See  sections  ington  River  Water  Power  Co.  v, 
66  and  73.  State  v.  Passaic,  38  N.  J.  Berkshire  County,  112  Mass.  215; 
L,  60.  Rutland  v.  Worcester  County,  20  Pick. 

1.  In  re  Road,  etc.,  140  Pa.  St.  632;  (Mass.)  71;  Lees  v.  Childs,  17  Mass. 

In  re  Road,  etc.,  103  Pa.  St.  250;  Wes-  352;  Lowell  v,  Middlesex  County,  146 

ser's  Appeal,  28  W.  N.  C.  (Pa.)  141;  Mass.    412;    Gleason    v,    Sloper,    24 

In  re  Road,    etc.  (Pa.,  1886),  7  Atl.  Pick.    (Mass.)     184.       See    Cobb    v. 

Rep.  166;  Sancon  Tp.   v.  Broadhead  Lucas,  15  Pick.  (Mass.)  i.     See  also 

(Pa.,  1887),   9   Atl.    Rep.  63;   Detroit  V.  I.  Granting  of  Writ  Discretionary, 

V,  Murphy,  95  Mich.  531;  Kimball  v.  supra. 

Homan,  74  Mich.  699;  Carpenter  v.  The  petition  should  show  that  the 
Highway  Com'rs,  etc..  64  Mich.  476;  applicant  has  rights,  or  a  valid  de- 
People  V,  Landreth,  i  Hun  (N.  Y.)  fense  of  which  he  has  been  deprived 
545'  Rinehart  v.  Cowell,  44  N.J.  L.  by  the  erroneous  action  of  the  inferior 
360;  State  V.  Woodruff,  36  N.  J.  L.  court,  or  that  without  fault  or  want 
205;  State  zr.  Ten  Eyck,  18  N.  J.  L.  373-  of  diligence  on  his  part  he  has  been 
See  also  Bowne  v.  Logan,  43  N.  J.  L,  unable  to  present  his  rights  or  de- 
^23.  fenses.     Gulf,   etc.,  R.  Co.  v.  Odom 

In  Tucker's  Petition,  27  N.  H.  410.  (Tex.    App.,    1890),    16    S.    W.   Rep. 

the  writ  was  denied  on  account  of  a  541. 

delay  of  three  years.  Minottri.— The  writ  of  certiorari  to 

In  Noyes  v.  Springfield,  116  Mass.  correct  a  record  does  not  issue  as  a 

87,  the  writ  was  refused  because  the  matter  of  right;  the  application  must 

petitioner  had  allowed  the  street  work  be  supported   by  evidence    showing 

to  proceed  so  far  that  it  could  not  be  that  the  record  is  defective.    State  v, 

altered  except  at  very  great  expense.  Orrick,  106  Mo.  iii. 
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nature  of  a  bill  of  review  or  an  application  for  a  new  trial,'  pray* 
ing  the  issuance  of  a  writ  of  certiorari  to  review  certain  errors  or 
illegalities  specified  therein.' 

A  PrteiM  and  Oenoral  8tat«iii«nt  as  to  what  the  petition  must  contain 
in  every  case  cannot  be  laid  down  on  account  of  the  varied  and 
constantly  changing  rules  and  statutes  of  the  different  states.  So 
far,  however,  as  cases  have  passed  upon  the  sufficiency  and  re- 
quirements of  the  petition,  they  are  analyzed  and  their  doctrines 
stated  in  this  section  of  this  article.' 

1.  Bodman  v,  Harris,  20  Tex.  33.     in  Hollins  v,  Johnson,  3  Head  (Tenn.) 
See  also  Knapp  v,  Gamsby,  47  Mich.     346. 

377,  in  which  case  it  was  held  that  an  Petitioner  must  do  Equity. — Where  a 

affidavit  for  certiorari  asking  a  review  petition    for  certiorari  admits  a  sum 

of  the  rulings  on  the  trial  should  con-  due,  as  where  usury  is  alleged,  the 

form  substantially  to  the  requisites  petitioner  must  offer  to  pay  the  amount 

of  statements  in  a  bill  of  exceptions.  acknowledged  to  be  due.     In  deciding 

Biligenoo  and  Merits. — Such  petition  the  case  the  court  said,  in  substance, 

must  not  be  based  upon  mere  irregu-  that  although,  as  a  general  rule,  it  is 

larities,  but  must  set  out  facts  which  necessary  only  to  allege  grounds  of 

show   that  the   petitioner  used  dili-  error  to  obtain  the  writ,  yet  in  such 

gence  to  pursue  his  remedy  or  had  a  cases  it  would  seem  to  be  necessary 

good  equitable  excuse  for  failure  to  that  the  petitioner  should  go  further, 

use   due  diligence.      He  must  show  and  should  offer  to  perform  the  equity 

what  the  merits  of  his  cause  are,  and  which  he  claims  from  the  other  party. 

what  are  the  means  of  hereafter  es-  Parker  v,  Poole,  12  Tex.  86. 

tablishing  them  by  proof,  by  which  8.  Georgia. — When  a  party  seeks  to 

the  determination  that  has  been  made  obtain  certiorari  from  the  judgment  of 

against  him  will,  upon  another  trial,  a  justice's  court,  he  must  present  the 

be   probably   changed.      Bodman   v,  petition  therefor  to  the  judge  of  the 

Harris,  20  Tex.  33.  Superior  Court  and  obtain  his  sane- 

As  an  Assignment  of  Erreri. — In  State  tion  thereon,  and  also  obtain  a  cer- 
V,  Powers,  68  Mo.  323,  the  court  said:  tificate  of  the  justice  that  bond  and 
"  The  petition  for  the  writ  may  be  re-  security  has  been  given,  etc.,  and  all 
garded  as  in  the  nature  of  an  assign-  costs  have  been  paid,  or  make  a  pau- 
ment  of  errors  on  the  record  sought  per's  affidavit, — all  of  which  must  be 
to  be  reviewed,  in  the  absence  of  any  filed  in  the  clerk's  office  of  the  Supe- 
more  formal  assignment  of  errors  af-  rior  Court  within  three  months  after 
ter  the  record  is  returned  to  this  [the  the  decision  complained  of,  before 
Supreme]  court.  ♦  ♦  ♦  The  record  of  the  clerk  can  legally  issue  the  writ. 
the  inferior  tribunal  is  to  be  examined  Ga.  Code,  §§  4052,  4054,  4056.  Fuller 
by  us  just  as  it  would  be  if  it  could  v.  Arnold,  64  Ga.  600. 
be  and  were  brought  before  us  by  a  And  in  the  case  of  Fuller  v,  Arnold, 
writ  of  error  or  an  appeal.  The  rec-  64  Ga.  600,  there  was  a  motion  to  dis- 
ord  brought  here  may  be  amended,  miss  because  there  was  no  certificate 
as  in  other  cases,  by  the  stipulation  of  the  justice  attached  to  the  petition 
of  the  parties;  but  no  issues  of  law  or  that  all  costs  had  been  paid  and  bond 
fact  are  to  be  made  by  the  petition  or  and  security  given  when  it  was  sane- 
writ,  and  return,  to  be  tried  by  us,  as  tioned  by  the  judge.  But  it  was  held 
in  proceedings  by  mandamus  or  quo  that  inasmuch  as  the  law  does  not 
warranto."  QM<?/tiff  State  t^.  Dowling,  now  require  that  to  be  done  before 
50  Mo.  134.  the  judge  sanctions  a  certiorari,  there 

2.  Ofioe  of  Petition. — The  office  of  the  was  no  error  in  overruling  the  objec- 
petition  is  to  bring  to  the  notice   of  tion. 

the  court  the  grounds  upon  which  the  When  a  certiorari  to  the  decision  of 

party  seeks  relief  from  the  judgment  the  county  judge  in  a  criminal  case 

or  proceeding's  complained  of,  and  to  is  sought,  it  must  affirmatively  appear 

obtain  the  writ  prayed  for.     McDowell  that   the    petition,   duly    sanctioned, 

V.  Turney,  5  Sneed  (Tenn.)  228,  quoted  was  filed  in  the  clerk's  office  within 
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ttaUoMBt  of  the  Error. — It  is  a  general  rule  that  a  statement  of  the 
error,  as  the  ground  of  complaint  and  cause  of  action,  is  required 
in  the  petition  by  the  essential  rules  of  common-law  pleading,  for 
the  ascertainment  of  the  precise  point  in  controversy  and  the 
production  of  distinct  issues  of  law  and  fact.^ 

Litoroit  of  Potitionor. — The  petitioner  should  have  a  direct  interest 
in  the  proceedings  sought  to  be  reviewed.* 

What  fhonld  bo  Sot  oat — The  petitioner  should  set  out  in  his  peti- 
tion, among  other  things,  such  of  the  proceedings  as  he  desires 
to  have  revised,*  bearing  in  mind  that  the  writ  deals  only  with 
errors  in  law  and  not  with  the  evidence,  unless  some  question  of 
law  is  raised  in  relation  thereto.* 

ten  days  from  the  trial,  otherwise  the  to  entitle  him  to  apply  for  a  writ  of 

certiorari  will  be  dismissed.     Morri-  certiorari.     Champion  v,  Minnehaha 

son  V,  State,  64  Ga.  751.  County,  5  Dakota  416. 

But  it  is  not  absolutely  necessary  8.  Rodman  z/.  Clark,  81  Mich.  466. 

that  the  clerk  should  indorse  upon  In    Hollins    v.    Johnson,    3    Head 

the  petition  for  certiorari  "  filed,"  at  (Tenn.)  347,  the  court  said  that  where 

such  a  time.     Harlow  v.  Rosser,  28  "the  object  of  the  petitioner  is  to  su- 

Ga.  221.  persede  and  quash  the  execution  for 

1.  Per  Doe,  C.J.,  in  Boody  v.  Wat-  causes   connected    with    the    merits, 

son,  64  N.  H.  173.  the  grounds  pursued  in  the  petition, 

Aiiigiimaiit  of  Xrror. — *'  The  errors  and  no  others,  are  open  for  investi- 

complained  of  in  the  affidavit  are  the  gation.      The   petitioner   points    out 

assignment   of    errors."      Welch    v,  such    grounds    of    objection    as    he 

Bagg,  12  Mich.  43.  chooses  to  rely  upon,  and  all  else  is 

An  assignment  of  errors  in  the  pe-  by  implication  admitted  to  be  right, 

tition  is  sufficient;  it  is  not  necessary  or  other  objections  which   might  be 

to  insert  it  in  the  writ.     Dyer  r.  Low-  made  are  waived  or  abandoned." 

ell,  33  Me.  262.  In  Making  out  a  Statement  of  the  case 

Yermont.— In  Vermont  the  writ  is-  before  the  justice,  on  a  petition  for 

sues  upon  a  petition  being  presented  certiorari,  there  must  be  such  fulness 

to  the  court,  but  not  until  after  the  and  certainty   in  the  averments    as 

court  has  looked  into  the  merits  of  will  show  what  the  case  really  was, 

the   petition  and   found  errors   that  that  some  material  error  or  injustice 

demand  correction.     Londonderry  v,  has  been  done  the  petitioner,  or  that 

Babbitt,  54  Vt.  455.  he  had  not  been  able  to  avail  himself 

8.  Levant  v,  Penobscot  County,  67  of  a  legitimate  defense.      McKensie 

Me.   434;    Champion    v,    Minnehaha  z/.  Pitner,  19  Tei^.  135. 

County,   5   Dakota  416;  Creswell  v.  4.  Levant  r.  Penobscot  County,  67 

Greene  County,  24  Ala.  282.     See  also  Me.  434. 

VIII.  Parties,  infra.  A  petition  for  certiorari  is  addressed 

The  petitioner  should  show  that  he  to  the  discretion  of  the  court;  and  it 

was  injuriously  affected  by  the  result  has  always  been  the   practice,  when 

of  the   proceedings  to  be   reviewed,  unimportant  evidence   has   been  er- 

Lowell  V.  Middlesex  County,  146  Mass.  roneously    admitted,    to    refuse    the 

403;  Cobbv.  Lucas,  15  Pick.  (Mass.)  i.  writ,  unless  it  appears  that  the  peti- 

Xi^nry  to  Property. — Where  the  pe-  tioner  has  been  prejudiced  by  its  ad- 
tition  showed  that  the  petitioner  was  mission,  or  that  the  findings  are 
possessed  of  property  which  would  be  justified  by  the  other  evidence.  Low- 
greatly  diminished  in  value  by  the  ell  v,  Middlesex  County,  146  Mass. 
result  of  the  proceedings  complained  412,  quoting  Cobb  v.  Lucas,  15  Pick, 
of,  and  that  a  license  to  carry  on  his  fMass.)  i;  Gleason  v,  Sloper.  24  Pick, 
trade  had  been  refused  as  a  direct  (Mass.)  181;  Farmington  River  Water 
consequence  of  the  proceedings,  it  Power  Co.  v,  Berkshire  County,  112 
was  held  that  there  was  a  sufficient  Mass.  206. 
showing  of  injury  to  the  petitioner  Baffidenoj  of  Evldenee. — Nor  can  the 
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Xatten  of  Boeord. — Matters  of  record  referred  to  in  the  petition 
should  be  presented  in  the  form  of  exhibits  of  certified  or  authen- 
ticated copies.* 

The  Petition  mnst  be  Single. — Different  proceedings  cannot  be  brought 
up  by  the  same  petition.'      Upon  the   statement   of   error  or 

sufficiency  of  the  evidence  to  support 
the  finding  be  questioned,  unless 
objection  was  taken  thereto  for  incom- 
petency, so  as  to  raise  a  legal  ques- 
tion. Farmington  River  Water  Power 
Co.  V.  Berkshire  County,  112  Mass. 
212,  quoting  Hayward,  Petitioner,  10 
Pick.  (Mass.)  358;  Nightingale,  Peti- 
tioner, II  Pick.  (Mass.)  168;  Cousins  v. 
Cowing,  23  Pick.  (Mass.)  208;  Strat- 
ton  V.  Com.,  10  Met.  (Mass.)  217. 

In  Nightingale,  Petitioner,  11  Pick. 
(Mass.)  168,  Wilde,  J.,  said,  "We 
cannot  on  certiorari  examine  the 
merits  of  a  cause  and  set  aside  a  ver- 
dict as  against  evidence."  And  even 
if  incompetent  evidence  was  admitted, 
the  court  in  its  discretion  will  refuse 
a  certiorari  if  the  fact  in  question  was 
proved  by  other  evidence.  Farming- 
ton  River  Water  Power  Co.  v,  Berk- 
shire County,  1X2  Mass.  212.  See  also 
Cobb  V,  Lucas,  15  Pick.  (Mass.)  i; 
Gleason  v.  Sloper,  24  Pick.  (Mass.)  181. 

Where  no  Iignstioe  Done. — Although 
a  magistrate  may  have  received  evi- 
dence which  ought  to  have  been  re- 
jected, decided  some  of  the  questions 
erroneously,  and  founded  his  opinion 
on  erroneous  grounds,  still  if  it  ap- 
pears that  in  truth  no  injustice  has 
been  done,  the  petition  will  be  dis- 
missed. Gleason  v.  Sloper,  24  Pick. 
(Mass.)  181. 

1.  Ex p.  Good,  19  Ark.  410;  Hornor 
V.  O'Shields,  33  Ark.  117;  Hewitt  v. 
Judge,  67  Mich,  i;  Rodman  v.  Clark, 
81  Mich.  466;  Triplett  V.  Tyler,  4  Hen. 
&  M.  (Va.)  413. 

Transoript  of  Beoord.  —  The  better 
practice  is  for  a  transcript  of  the 
record  to  be  exhibited  with  the  peti- 
tion. Hornor  v.  O'Shields,  33  Ark. 
117;  Ex  /.  Good,  19  Ark.  410. 

An  application  for  a  certiorari  to 
amend  the  record,  which  does  not 
show  that  the  omitted  matter  is  a 
part  of  the  record  proper  or  is  called 
for  in  the  bill  of  exceptions,  will  be 
denied.  Holt  v.  Simmons,  14  Mo. 
App.  450. 

Amended  Petition.  —  In  Hornor  v, 
O'Shields,  33  Ark.  117.  the  cause  was 
remanded  with  instructions  to  grant 
leave  to  the  appellee,  if  so  advised. 


to  amend  his  application  by  filing,  as 
an  exhibit  to  his  petition,  a  certified 
transcript  of  the  orders  and  proceed- 
ings, etc. 

Failure  of  ConBiel  to  Call  for  Booord.— - 
In  the  case  of  Triplett  v-  Tyler,  4 
Hen.  &  M.  (Va.)  413,  it  was  held  that 
as  the  counsel  opposed  to  the  motion 
for  certiorari  did  not  call  for  the  rec- 
ords the  court  would  dispense  with 
them,  but  if  this  were  not  the  case 
they  must  be  produced. 

Belaware. — In  Delaware  the  court 
will  not  allow  errors  of  fact  to  be  al- 
leged against  the  record.  Calloway 
V.  Calloway,  3  Harr.  (Del.)  332;  Betts 
V.  Warren,  5  Harr.  (Del.)  4;  Waples 
V,  Street,  5  Harr.  (Del.)  5. 

8.  Creswell  v.  Greene  County,  24 
Ala.  284:  Davis  v,  Calhoun,  24  Ala. 
437;  Dickinson  v.  Van  Wormer,  39 
Mich.  141. 

Three  several  judgments  rendered 
by  a  justice  of  the  peace,  in  cases  be- 
tween different  parties,  cannot  be  re- 
moved to  the  Circuit  Court  by  one 
writ  of  certiorari  sued  out  by  a  party 
who  was  a  defendant  in  each  case. 
Davis  V.  Calhoun,  24  Ala.  437. 

Two  distinct  final  orders  or  decrees 
of  the  commissioners'  court,  one  es- 
tablishing a  road  and  the  other  grant- 
ing a  license  to  keep  a  ferry,  cannot 
be  taken  to  the  Circuit  Court  by  one 
writ  of  certiorari,  although  the  ferry 
is  part  of  the  road.  Creswell  v,  Greene 
County,  24  Ala.  282. 

The  petition  cannot  be  for  both 
audita  querela  and  certiorari  as  a  sub- 
stitute for  appeal.  Those  writs  are 
antagonistic  to  each  other,  and  the  pe- 
tition cannot  stand  good  for  both. 
Boyers  v.  Webb,  i  Lea  (Tenn.)  696. 

But  see  the  case  of  Smith  v.  Hearne, 
2  Stew.  (Ala.)  169,  where  it  was  held 
that  where  two  causes  are  tried  be- 
fore a  justice  of  the  peace  at  the 
same  time  between  the  same  parties, 
although  a  writ  should  be  issued  for 
each  cause,  one  petition  is  sufficient. 

Time  when  Objection  should  be  Taken. 
—  In  Kennedy  v,  Farnsworth,  3 
Humph.  (Tenn.)  242,  a  judgment  was 
obtained  before  a  justice  in  favor  of 
A  against  B  and  C,  and  another  in 
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illegality  contained  in  such  application,  whether  the  same  be 
termed  petition,  affidavit,  or  complaint,  is  founded  the  right  to 
the  remedy  sought.     Hence — 

2.  Mutt  Show  Error. — The  petition  must  show  upon  its  face  the 
injury  or  error  complained  of,*  and  in  some  cases  it  has  been  fur- 
favor  of  A  against  B.  A  petition  Lakey,  19  Tex.  140;  Nelson  v.  Hart 
was  filed  by  all  the  parties  jointly.  (Tex.  Civ.  App..  1893),  23  S.  W.  Rep. 
stating  grounds  applicable  to  each  831;  Haley  ».  Villeneuve,  11  Tex.  617. 
case  separately,  why  writs  of  cer-  In  Fowler  v.  Detroit,  etc.,  R.  Co., 
tiorari  and  supersedeas  should  issue  7  Mich.  79,  the  court  said,  "  We  think 
in  each  case,  and  praying  therefor,  the  object  of  the  statute  is  to  require 
Thewrits  were  granted  and  the  causes  such  a  statement  of  the  grounds  of 
were  brought  up.  It  was  held,  upon  the  allegation  of  error  as  will  inform 
motion  to  dismiss,  that  it  was  irregu-  the  court  and  the  opposite  party  of 
lar  and  improper  to  have  granted  said  the  nature  of  the  questions  intended 
petition,  but  that  having  been  granted,  to  be  raised." 

the  causes  brought  up,  and  separate  In  Fleming  v.  Com'rs,   32  W.  Va. 

action  taken  upon  them,  the  irregu-  637,  it  was  held  that  a  candidate  for 

larity  was  not  good  cause  for  dismiss-  office  seeking  to  review  the  canvass 

ing  such  petition.  of  the  returns  must  show  by  his  pe- 

1.  Alabama, — Independent  Pub.  Co.  tition  that  he  was  prejudiced  by  the 

V,  American  Press  Assoc.  (Ala. ,  1894),  errors  complained  of,  and  that  the  lack 

15  So.  Rep.  947.  of   such   showing   would   render  the 

Colorado, — Wood  v.   Lake,   3   Colo,  petition  bad   at  the  hearing  without 

App.  284.  demurrer,  and  a  judgment  based  on 

Delaware,  —  Deputy     v,     Betts,     4  such    petition   in   the   court    review- 

Harr.   (Del.)  352;  Tinley  v,  Todd,  2  ing  on  certiorari  was  reversed  on  ap- 

Harr.  (Del.)  290.  peal. 

Georgia, — Western,  etc.,   R.  Co.  v,  A  certiorari  will  not  issue  to  the 

Jackson,  81  Ga.  478.  Probate  Court  to  set  aside  the  removal 

Illinois, — Harrison  v,  Chipp,  25  111.  of  an  administrator  and  the  appoint- 

575.  ment  of  an  administrator  </^  bonis  non^ 

Iowa, — Chambers  v,  Lewis,  9  Iowa  where  the  petition  for  the  writ  does 

583.  not  show  that  such  court  has  acted 

Maine, — Emery  v,  Brann,  67  Me.  44.  unlawfully  or  injuriously  with  respect 

Massachusetts, — Lees  v,  Childs,    17  to  the  rights  of  others.     In  re  Watts, 

Mass.  352.  I  N.  Mex.  541. 

Michigan,  —  Rodman   v,    Clark,   81  Maine. — In  Maine  it  has  been  held 

Mich.  466;  Welch  v,  Bagg,  12  Mich,  that  the  petition  should  allege  that 

43;  Fowler  v,  Detroit,  etc.,  R.  Co.,  7  the   errors  complained  of  appear  by 

Mich.  79.  the  record.     Emery  v,  Brann,  67  Me. 

Minnesota, — State  v.  Olson,  56  Minn.  44.     See   also  Ross  v,   Ellsworth,  49 

210;  Cunningham  v,  LaCrosse,    etc.,  Me.  417. 

Packet  Co.,  10  Minn.  299.  Ezoees  of  Jnriidiction. — In  California^ 

New  York, — People  v.  Tax  Com'rs  where  it  did  not  appear  from  the  al- 

(Supreme   Ct.),   26   N.   Y.  Supp.  941;  legationsof  the  petition  that  the  court 

People  V,  Assessors  (Supreme  Ct.),  32  below  exceeded  its  jurisdiction,  the 

N.  Y.  Supp.  344;  Hankins  v.  Kings-  application  for  certiorari  was  denied, 

land,   2   Hall  (N.  Y.)  425;  People  v,  Brandon  v,  Superior  Ct.  (Cal.,  1886), 

Assessors    (Supreme    Ct.),   4   N.    Y.  11  Pac.  Rep.  128;  Cunningham  v,  Su- 

Supp.  85;  People  V,   Barker,  66  Hun  perior  Ct.,  60  Cal.    577;  Wratten   v. 

(N,  Y.)  23.  Wilson,  22  Cal.  468.     See  also  John- 

Texas,  —  Mays  v,  Lewis,  4  Tex.  3;  son  v.  Superior  Ct.,  60 Cal.  578.  Thus, 
Ford  V,  Williams,  6  Tex.  311 ;  O'Brien  upon  certiorari  to  review  the  proceed- 
V,  Dunn,  5  Tex.  570;  Hope  v.  Alley,  ings  of  a  justice  of  the  peace  in  issu- 
IT  Tez.  259;  Clay  v.  Clay,  7  Tex.  250;  ing  an  attachment,  it  was  held  that 
Cotton  V,  Gammon,  4  Tex.  83;  Old-  the  writ  was  properly  denied  where 
ham  V,  Sparks,  28  Tex.  425;  Johnson  there  were  no  averments  in  the  peti- 
te.   Lane,    12   Tex.    179;  Robinson   v,  tion  showing  that  the  justice  had  no 
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ther  held  that  the  petition  must  show  that  there  was  an  attempt 
on  the  part  of  the  petitioner  to  make  the  grounds  relied  upon  for 
the  writ  of  certiorari  available  at  the  trial/  or  a  sufficient  legal 

jurisdiction  to  issue  the  attachment  is  erroneous  by  reason  of  over-valua- 

in  question.      Weed  v,  Lewis   (Md.,  tion,  or  is  unequal/'  etc. 

1894),  30  Atl.  Rep.  611.  And  so  where  the  petition  failed  to 

So  where  the  petition  shows  upon  specify  the  ground  of  illegality  of  the 

its  face  that  the  court  below  had  ju-  assessment   that  the  property  of  the 

risdiction,  the   same   should   be  dis-  relator  was  exempt  from  taxation  for 

missed.      Mines  v,  Roadhouse  (Cal.,  local  purposes,  etc.,  it  was  held  ia- 

1885),  7  Pac.  Rep.  837.  sufficient.     People  v.  Tax  Com'rs  (Su- 

Colorado. — A  petitioiv  for  certiorari  preme  Ct.),  26  N.  Y.  Supp.  941. 

to  obtain  a  trial  de  novo  under  the  Slorida.  —  A  petition  under  §  4,  c. 

Colorado  practice   cannot    be    ques-  151,  Laws  of  Florida,  to  have  a  tax  as- 

tioned  as  to  those  facts  that  give  the  sessment  declared  illegal,  must  show 

court  jurisdiction.     Small  v,  Bischel-  that  the  illegality  exists  at  the  time  it 

berger,  7  Colo.  563.  is  filed.     Where  it  shows  that  an  ille- 

Errort  Fatal  to  Judgment. — The  petl-  gality  has  been  corrected,  it  is  demur- 

tioner,  before  his  writ  can  be  granted,  rable.     Pensacola  v.  Bell,  22  Fla.  466. 

must  show  not  only  that  errors  have  1.  Clay  v.  Clay,  7  Tex.    250;  Ford 

occurred  which  will  be  fatal  to  the  v.  Williams,  6  Tex.  311;  Hope  v.  Alley, 

judgment,  but   that   they  relate  to  a  11  Tex.  259;  Clark  v,  Hutton,  28  Tex. 

material  point  and  injuriously  affect  123;  Peabody   v,    Buentillo,    18  Tex. 

him.  Cobbf/.  Lucas,  15  Pick.  (\fass.)4.  313;  Robinson  v.  Lakey,  19  Tex.  139; 

Statement  of  Iignry  as  Aetually  Af-  Criswell  v.  Richter,  13  Tex.  18;  Inge 
footed. — A  writ  of  certiorari  and  super-  v.  Benson,  15  Tex.  315;  Kellers  v. 
sedeas  cannot  be  used  as  a  proceeding  Reppien,  9  Tex.  443,  note;  Givens  v. 
quia  timet  to  prevent  the  doing  of  an  Blocker,  23  Tex.  633;  Spinks  v.  Math- 
anticipated  wrong  or  injury,  and  hence  ews,  80  Tex.  373;  Huston  v.  Clute, 
a  petition  for  such  writ  to  review  the  19  Tex.  178;  Baldwin  v.  Hardin,  21 
proceedings  under  an  execution  is  Tex.  443;  Haley  v,  Villeneuve,  11 
fatally  defective  which  fails  to  state  Tex.  617;  Hamman  v.  Lewis,  34  Tex. 
the  actual  levy  of  the  execution.  474;  O'Brien  v.  Dunn,  5  Tex.  570; 
McCorkle  v.  Brooks,  6  Heisk.  (Tenn.>  Harrison  v,  Chipp,  25  111.  575. 
601;  Beelerv.  Hall,  11  Humph.  (Tenn.)  In  Nelson  v.  Hart  (Tex.  Civ.  App.. 
446.  i893)>  23  S.  W.  Rep.  831,  it  was  held 

Georgia  Statute. — The  Georgia  Code,  that  where  a  petitioner  was  not  pres- 

g  4052,  requires  that  the  petition  for  ent  at   the   trial  in  a  justice's  court 

certiorari  "  shall  plainly  and  distinctly  because  of  sickness,  he  need  not  in 

set  forth  the  errors  complained  of."  his  affidavit  for  the  writ  state  what 

Western,  etc.,  R.  Co.  v,  Jackson,  81  testimony  was  introduced.     The  court 

Ga.  478.  said:  **  We  hold  that  it  is  not  necessary 

Illinois  Statute. — A  petition  for  cer-  in  every  case  to  set  out  the  entire 
tiorari  from  a  judgment  of  a  justice  testimony  on  the  trial  in  a  justice's 
of  the  peace,  under  the  Illinois  stat-  court  in  order  to  obtain  a  certiorari, 
ute,  should  clearly  and  certainly  point  but  the  petition  must  either  state  all 
out  wherein  the  judgment  is  unjust,  the  evidence,  or  show  that  a  material 
Harrison  v.  Chipp,  25  111.  575.  and  vital  error  occurred  in  the  pro- 
Hew  York  Statute. — Laws  N.  Y.  1880,  ceedings,  or  that  injustice  has  been 
c.  269,  §  I,  provides  that  "a  writ  of  done  petitioner,  or  that  he  had  been 
certiorari  may  be  allowed  by  the  Su-  unable  to  avail  himself  of  a  legiti- 
preme  Court  on  the  petition,  duly  veri-  mate  prosecution  or  defense  by  no 
fied,  of  any  person  or  corporation,  as-  fault  or  neglect  of  his.  One  or  all  of 
sessed  and  claiming  to  be  aggrieved,  these  causes  must  be  set  forth,  not  by 
to  review  an  assessment  of  real  or  a  general  allegation  of  the  wrong,  but 
personal  property  for  the  purposes  of  must  be  pleaded  with  sufficient  suc- 
taxation,  made  in  any  town,  ward,  cinctness  and  detail,  showing  that 
village,  or  city  of  this  state,  when  there  is  a /rfwa/a^tV  case  presented, 
the  petition  shall  set  forth  that  the  entitling  the  petitioner  to  another 
assessment  is  illegal,  specifying  the  hearing  of  his  cause." 
grounds  of  the  alleged  illegality,  or  A   petition    which    does   not  show 
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excuse  must  be  assigned  for  the  omission.* 

3.  Allegations  of  Error  muit  be  Specifio— «.  Generally. — The 
petition  or  affidavit  for  a  writ  of  certiorari  must  specifically  set 

forth  the  errors  complained  of.*  This  must  be  done  in  order  that 

cause  why  the  petitioner  did  not  ap-  Io7va, — Chambers  v,  Lewis,  9  Iowa 

pear   before   the  justice  and  contest  584. 

the    plaintiff's    demand,    and    which  Maine.  —  Minot      v,      Cumberland 

does   not  pretend  that  any  error  or  County,  28  Me.  121. 

illegality  was  committed  by  the  jus-  Michigan,  —  Gager     v,     Chippewa 

tice,  or  that  he  did  not  decide  rightly  County,  47  Mich.  167. 

upon  the  case,  is  insufficient.     Cotton  New  York,  —  People  v.  Barker,  66 

V.  Gammon,  4  Tex.  83.  Hun  (N.   Y.)  23;  Hankins  v,  Kings- 

TexM. — Upon    an  application  for  a  land,  2  Hall  (N.  Y).  425;  People  v, 

certiorari  to  review  a  judgment  of  a  Assessors  (Supreme    Ct.),   32    N.  Y. 

justice  of  the  peace,  it  was  objected  Supp.  345. 

that  it  was  necessary  that  defendant  North  Carolina, — Kelsey  v,  Jervis,  8 

should   have   first  made  his  applica-  Ired.  (N.  Car.)452;  Dougan  v.  Arnold, 

lion  for  a  new  trial  before  the  justice,  4  Dev.  (N.  Car.)  99. 

but  such  objection  was  overruled  by  Tennessee, — Wade  f.  Pratt,  12  Heisk. 

the  court.     Ward  v,  McRimmond,  12  (Tenn.)   231;     Gillam    v,    Looney,    i 

Tex.  317.     Such  diligence  is  not  re-  Helsk.  (Tenn.)  319. 

quired.     Clark   v,   Hopkins,  34  Tex.  Texas. — Ford  v.  Williams,  6  Tex. 

139-  3";    Inge  v,    Benson,    15  Tex.  316; 

1.  Ford  V.  Williams.  6  Tex.  311;  Mays  v,  Lewis,  4  Tex.  i;  Nelson  v. 
O'Brien  v.  Dunn,  5  Tex.  570;  Weihl  Hart  (Tex.  Civ.  App..  1893),  23  S.  W. 
V.  Davy,  6  Tex.  168;  Hope  v.  Alley,  Rep.  831;  Martin  v.  Nix,  19  Tex.  95; 
II  Tex.  259;  Kellers  v,  Reppien,  9  Norris  v,  Rhodes,  25  Tex.  627;  Old- 
Tex.  443,  note;  Criswell  v.  Richter,  ham  v.  Sparks,  28  Tex.  425;  Riley  v. 
T3  Tex.  18;  Peabody  v.  Buentillo,  18  Runkle,  29Tex.  94;  Givens  v.  Blocker, 
Tex.  313;  Haley  v,  Villeneuve,  11  23  Tex.  633;  Robinson  v,  Lakey,  19 
Tex.  617;  Clark  v.  Hutton,  28  Tex.  Tex.  140;  Ford  v,  Williams,  6  Tex. 
123;  Inge  V.  Benson,  15  Tex.  315;  Cot-  311:  Jones  v.  Nold,  22  Tex.  382;  Me- 
lon V.  Gammon.  4  Tex.  83;  Huston  Kensie  v.  Pitner,  19  Tex.  135;  Boyd 
V.  Clute,  19  Tex.  178;  Baldwin  v,  v,  Clark,  21  Tex.  426;  Perry  v,  Lov- 
Hardin,  21  Tex.  443;  Clay  v.  Clay,  7  ett,  24  Tex.  359. 

Tex.  251;  Harrison  v,  Chipp,  25  111.  Ulnitratioiui  of  Bula.  —  The  petition 

575;  Mays  V.  Lewis,  4  Tex.  i;  Pearl  for    certiorari    of    a  defendant   who 

V.  Puckett,  8  Tex.  303.  has  been  sued  on  an  account,  com- 

Where  the  petition  showed  that  no  plaining  that  the  court  had  no  juris- 

case  had  been  made  against  the  peti-  diction  because  of   his   residence   in 

tioner  in  the  justice's  court,  and  that  another  county,  is  not  sufficient  if  it 

he  had  a  good  defense  to  the  action  does  not  also  show  that  the  debt  was 

as  proved  against  him  by  the  plaintiff,  not  contracted  to  be  paid  in  the  coun- 

and  said  petition  was  further  fortified  ty  where   suit   was   brought.     Perry 

by  the  affidavit  of  the  justice  of  the  v.  Lovett,  24  Tex.  359. 

peace  that  the  judgment  was  rendered  Where   the   petition   for   certiorari 

under  mistaken  facts  and  was  errone-  states  that  the  petitioner  was  misled 

ous,  it  was  held  that  notwithstanding  by  the  opposite  party,  it  must  further 

the  fact  that  no  excuse  for  suffering  state  how  and  by  what  he  was  misled, 

a   default   was   alleged,   the  petition  and    must    further    show    diligence, 

was  sufficient,   and  it   was  error  to .  Davis  v.  Randall,  26  111.  243. 

quash  the  certiorari  on  the  ground  It  is  not  sufficient  in  a  petition  for 

that  the  petitioner  failed  to  show  dili-  certiorari    to    aver    that    about     six 

gence.      Clark  v,    Hopkins,  34  Tex.  months   after  the  execution    of    the 

139.  due   bill  sued  on,   and    upon  which 

8.  Arkansas. — Ex  p.    AUston,    17  judgment  had  been  rendered  in  favor 

Ark.  580.  of  a  transferee,  a  settlement  of  all 

Illinois. — Davis  v.  Randall,  26  111.  their  dealings  was  made  between  the 

243.  petitioner  and  the  payee,  and  that  each 
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the  court  or  the  judge  sitting  at  chambers  to  whom  application 


gave  the  other  a  receipt  in  full.  It 
should  state  that  the  due  bill  was  in- 
cluded in  the  settlement,  and  that  the 
receipt  was  proved  upon  the  trial. 
Givens  v.  Blocker,  23  Tex.  633. 

A  petition  for  certiorari  which  does 
not  state  the  amount  of  the  judgment, 
what  it  was  for,  against  whom  it  was 
rendered,  or,  except  through  infer- 
ence, that  it  was  rendered  at  all, 
should  be  dismissed.  Boyd  v,  Clark, 
21  Tex.  426. 

An  affidavit  for  certiorari  should 
not  combine  in  one  recital  a  series  of 
detached  rulings  on  points  that  were 
not  connectedly  presented.  Knapp 
V.  Gamsby,  47  Mich.  375. 

Tax  AiMMmaiiti.  —  Chapter  269,  N. 
Y.  Laws  1880,  provides  that  the  writ 
of  certiorari  to  review  tax  assess- 
ments is  allowable  "  when  the  petition 
shall  set  forth  that  the  assessment  is 
illegal,  specifying  the  grounds  of  the 
alleged  illegality,  or  is  erroneous  by 
reason  of  over- valuation,"  etc.  People 
V,  Barker,  66  Hun  (N.  Y.)  23. 

Written  Agreement  Belied  upon  at 
Gronnd  for  Writ.  —  Where  a  written 
agreement  is  set  up  as  a  ground  on 
which  to  claim  a  writ  of  certiorari  it 
should  be  set  out,  that  the  court  may 
judge  of  its  effect  and  construction, 
and  of  its  conformity  with  the  allega- 
tions.    Martin  v.  Nix,  19  Tex.  95. 

Sale  of  Land  by  Order  of  Oonrt. — In  a 
petition  for  a  certiorari  to  revise  and 
correct  the  proceedings  in  the  Probate 
Court,  where  there  has  been  a  failure 
to  set  apart  for  the  use  of  minor  chil- 
dren the  homestead  exempt  from 
forced  sale,  and  the  property  has 
been  sold  under  an  order  of  that 
court,  it  is  not  necessary  to  give  a 
particular  description  of  the  land. 
Connell  v.  Chandler,  11  Tex.  250. 

Pleading  Bet-off.— Where  the  injus- 
tice complained  of  in  the  petition  for 
certiorari  was  the  refusal  of  the  jus- 
tice to  allow  the  petitioner  the  benefit 
of  the  set-off  against  the  plaintiff,  it 
was  held  that  in  order  to  entitle  him 
to  that  benefit  the  set-off  should  be 
specifically  set  forth  and  pleaded  be- 
fore the  trial  in  order  that  the  plain- 
tiff might  have  full  notice  of  the  same, 
and  that  to  entitle  petitioner  to  such 
privilege  the  fact  should  have  been 
alleged  in  the  petition.  Riley  v, 
Runkle,  29  Tex.  94. 

Relationihip  of  Judge. —Where  the 


petition  for  certiorari  set  out  that 
the  judge  of  the  Circuit  Court  was  kin 
to  the  petitioner,  and  consequently 
disqualified  from  granting  relief,  it 
was  held  that  the  petitioner  should 
have  shown  how  he  was  related,  so 
that  the  court  could  have  determined 
as  a  matter  of  law  whether  the  degree 
of  relationship  existing  disqualified 
the  judge  to  hear  and  determine  the 
application.  Ex  p,  Allston,  17  Ark. 
580. 

Jnstioe  of  Judgment  Denied. — A  peti- 
tion for  certiorari  should  expressly 
deny  the  justice  of  the  judgment 
sought  to  be  reviewed.  Harris  v. 
Gleghorn,  12  Lea  (Tenn.)  381. 

PnUio  OAoers  Kamed  In  Petition. — An 
application  for  a  writ  of  certiorari 
against  a  public  officer  should  give 
his  individual  and  his  official  name. 
It  is  not  sufficient  where  the  official 
name  alone  is  given.  Chambers  v, 
Lewis,  9  Iowa  583. 

Equivocal  Statements.— A  statement 
in  a  petition  for  certiorari  that  the 
execution  gave  to  the  defendant  "the 
first  reliable  knowledge  "  of  the  judg- 
ment is  equivocal,  and  is  not  suffi- 
cient to  excuse  delay  in  applying  for 
a  certiorari.  Gillam  v.  Looney,  i 
Heisk.  (Tenn.)  319. 

Allegation  in  the  Hatnre  of  a  Plea  of 
non  est  Factum.— Where  a  party  whose 
name  has  been  entered  as  a  stayor 
"per  order"  seeks  relief  by  certio- 
rari and  supersedeas  from  the  liability 
upon  the  ground  that  he  never  gave 
such  order,  the  denial  to  that  effect 
contained  in  his  petition  is  in  the 
nature  of  a  plea  of  nan  est  factum, 
and  must  have  all  the  certainty  re* 
quired  for  such  a  plea,  so  that  If  false 
it  will  support  an  indictment  for  per- 
jury. Wade  V.  Pratt,  1 2  Heisk.  (Tenn.) 
231. 

The  following  denial  was  held  insuf- 
ficient: "  Petitioner  states  that  he  is 
advised  that  he  is  not  bound  as  stayor 
upon  said  judgment,  because  no  one 
had  authority  to  put  his  name  thereto 
as  stayor,  and  the  act  of  said  party 
so  doing  was  unauthorized  and  void, 
and  not  binding  upon  the  petitioner." 
Wade  V,  Pratt,  12  Heis      (Tenn.)  231. 

Waiver  of  Ol^ection.— In  the  case  of 
Ward  V.  McRimmond,  12  Tex.  317,  it 
was  held  that  while  the  petition  did 
not  set  forth  the  merits  with  the  cer- 
tainty, specialty,  and  directness  that 
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is  made  may  see  that  there  is  prima  facie  good  ground  for  the 
issuance  of  the  writ.* 

*.  Vague  and  Indefinite  Statements. — Vague  and  indefi- 
nite  statements  of  the  injustice  of  the  cause  of  action  or  the  inva- 
lidity  of  the  defense  present  no  ground  for  judicial  interposition.* 

4.  Certainty  Bequired. — The  averments  of  the  petition  must  be 
positive,  but  only  a  reasonable  degree  of  certainty  is  required, 
and  not  that  extreme  degree  which  is  described  in  law  as  cer- 
tainty to  a  certain  intent  in  every  particular,  and  which  rebuts 
every  conclusion  to  the  contrary.*     It  is  only  required  that  the 


are  generally  held  essential,  yet  as 
the  plaintiff  had  not  excepted  to  the 
want  of  certainty  in  the  averments  of 
the  petition,  such  objection  would  be 
deemed  to  have  been  waived. 

1.  *'  The  affidavit  for  a  certiorari  to 
a  justice's  court  must  state  '  the 
grounds  upon  which  an  allegation  of 
error  is  founded.'  Comp.  L.  [Mich.] 
§  3869.  In  other  words,  it  must  state 
in  what  the  error  of  the  justice  in 
rendering  the  judgment  consists,  that 
the  officer  in  allowing  the  writ,  and 
the  court  afterwards  in  deciding  the 
cause,  may  not  be  required  to  look 
through  the  whole  case  to  see  if  there 
is  not  something  on  which  it  may  be 
reversed.  It  is  to  be  heard  in  the  Cir- 
cuit Court  '  without  any  assignment 
or  joinder  in  error,  unless  there  be  an 
allegation  of  error  in  fact.'  Comp. 
L.  [Mich.]  8  3880."  Welch  v.  Bagg, 
12  Mich.  43. 

IKstinetioii  in  Criminal  Cases— Hew  Jar- 
say. — In  case  of  an  application  by  the 
defendant  for  a  writ  of  certiorari  in 
criminal  cases,  there  must  be  special 
cause  shown  for  granting  the  writ. 
Where  the  writ  has  been  granted 
apon  the  application  of  the  state,  the 
reasons  for  its  allowance  need  not 
appear;  they  will  be  presumed  to  ex- 
ist. State  V.  New  Jersey  Jockey  Club, 
52  N.  J.  L.  493. 

8.  Ford  V,  Williams,  6  Tex.  311; 
Robinson  v.  Lakey,  19  Tex.  140;  Old- 
ham V,  Sparks,  28  Tex.  425;  Mays  v, 
Lewis,  4  Tex.  i;  Nelson  v.  Hart  (Tex. 
Civ.  App.,  1893),  23  S.  W.  Rep.  831; 
Minot  V.  Cumberland  County,  28  Me. 
121  ;  Inge  v.  Benson,  15  Tex.  316: 
Deputy  V.  Betts,  4  Harr.  (Del.)  352; 
Tinley  v.  Todd,  2  Harr.  (Del.)  290. 

In  Nelson  v.  Hart  (Tex.  Civ.  App., 
1893),  23  S.  W.  Rep.  831,  it  was  held 
that  the  petition  should  set  out  the 
grounds  upon  which  the  application 
was  based,  "  not  by  a  general  allega- 


tion of  wrong,  but  must  be  pleaded 
with  sufficient  succinctness  and  detail, 
showing  that  there  is  a  prima  facie 
case  presented  entitling  the  petitioner 
to  another  hearing  of  his  cause.'* 

In  Minot  v,  Cumberland  County,  28 
Me.  121,  where  the  writ  was  sought 
to  review  proceedings  to  estimate 
damages  occasioned  by  the  laying 
out  of  a  road,  an  allegation  that  the 
committee  was  actuated  by  motives  of 
gross  partiality  in  ihaking  its  report 
was  too  general.  The  particulars  con- 
stituting the  gross  partiality  should 
have  been  alleged. 

An  assignment  of  error  that  there 
was  no  evidence  to  sustain  the  ver- 
dict and  judgment  was  held  too  gen- 
eral and  uncertain  to  challenge  the 
attention  of  the  court.  Welch  v, 
Bagg,  12  Mich.  41. 

8.  Independent  Pub.  Co.  v,  Ameri- 
can Press  Assoc.  (Ala.,  1894),  15  So. 
Rep.  947;  McKensie  v,  Pitner,  19  Tex. 
135;  Jones  V.  Nold.  22  Tex.  379.  See 
also  King  v.  Williams,  7  Heisk. 
(Tenn.)  303;  Hardin  v.  Williams,  5 
Heisk.  (Tenn.)  389. 

A  petition  for  certiorari  which  states 
that  a  horse  of  the  plaintiff's  was  sold 
to  defendant  by  a  minor  son  of  plain- 
tiff's, fifteen  or  sixteen  years  of  age 
and  under  parental  control,  and  that 
it  was  proved  before  the  justice  that 
plaintiff  did  not  suffer  his  son  to  trade 
in  his  property;  that  defendant  knew 
the  son  was  a  minor,  and  that  plain- 
tiff did  not  permit  him  to  sell  or  dis- 
pose of  his  property,  and  that  plain- 
tiff never  received  the  property  given 
for  said  horse,  discloses  a  good  cause 
of  action.  Ice  v.  Lockridge,  21  Tex. 
461. 

Where  the  petition  showed  with 
reasonable  certainty  that  the  plaintiff 
had  a  good  cause  of  action,  and  that 
he  was  prevented  by  the  sickness  of 
his  family   from   attending  the   trial 
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petition  shall  state  the  facts  and  evidence  of  the  case  with  such 
fulness  and  certainty  as  are  necessary  to  inform  the  court  what 
the  case  really  was.* 


and  procuring  the  attendance  of  wit- 
nesses to  make  out  his  case  by  proof, 
it  was  held  sufficient,  although  the 
facts  were  not  set  out  with  the  cer- 
tainty which  is  desirable.  Norris  v, 
Rhodes,  25  Tex.  627. 

It  is  not  essential  that  the  affidavit 
for  a  certiorari  to  a  justice's  court 
should  state  the  verdict  or  judgment. 
The  omission  may  be  supplied  by  an 
affidavit  made  after  thirty  days.  Phil- 
ips V.  Brainard,  2  Cow.  (N.  Y.)  440. 

A  certiorari  to  a  justice's  court  will 
not  be  granted  on  a  mere  statement 
of  error  of  the  justice  in  excluding 
proper  evidence  in  avoidance  of  a  set- 
off. The  petition  should  also  state 
what  the  petitioner  could  have  proved 
upon  the  subject.  Bodman  v.  Harris, 
20  Tex.  31. 

Habeas  Corpni  Frooeedingi. — Upon  a 
petition  for  certiorari  to  bring  up  the 
proceedings  in  a  habeas  corpus  case, 
the  grounds  upon  which  the  judge  dis- 
charged the  prisoner  should  be  set 
out,  and  the  same  should  be  verified 
by  the  affidavit  of  the  petitioner. 
Stibbins  v.  Butler,  Minor  (Ala.)  121. 

Setting  Forth  Items  of  Aooonnt. — It  is 
sufficient  for  the  petition  to  allege  that 
the  judgment  complained  of  was  far 
too  little,  and  it  is  not  necessary  that 
the  plaintiff  should  in  his  petition  set 
forth  the  items  of  his  account.  King 
V,  Williams,  7  Heisk.  (Tenn.)  303. 

1.  People  V.  Suffolk  C.  P..  18  Wend. 
(N.  Y.)  550;  Peoples.  Columbia  C.  P., 
6  Wend.  (N.  Y.)  544;  People  v.  Onon- 
daga C.  P..  8  Wend.  (N.  Y.)  509;  Kel- 
lers V,  Reppien,  9  Tex.  443,  note; 
Jones  V,  Nold.  22  Tex.  379;  Riley  r. 
Runkle,  29  Tex.  94;  Oldham  v.  Sparks, 
28  Tex.  425;  Cordes  v,  Kaufifman,  29 
Tex.  179:  Hagood  v.  Grimes,  24  Tex. 
16;  Phillips  V.  Parr,  19  Tex.  91; 
Givens  v.  Blocker,  23  Tex.  634;  In  re 
Henriques  (N.  Mex.,  1889),  21  Pac. 
Rep.  80;  Fowler  v.  Detroit,  etc.,  R. 
Co.,  7  Mich.  79;  Hayes  v,  Lithonia, 
94  Ga.  552.  See  also  Knapp  v.  Gams- 
by,  47  Mich.  377. 

A  petition  for  certiorari  should  state 
substantially  all  the  evidence  intro- 
duced on  the  trial  before  the  justice; 
but  the  court  will  not  dismiss  the 
petition  for  the  want  of  such  state- 
ment if  it  appear  from  the  allegations 


in  it,  and  from  the  inspection  of  the 
transcript  from  the  justice's  court, 
that  the  judgment  was  necessarily  er- 
roneous.    Jones  V,  Nold,  22  Tex.  379. 

In  Givens  v.  Blocker,  23  Tex.  634, 
it  was  held  that  the  petition  should 
allege  that  the  facts  recited  as  proved 
on  the  trial  were  all  the  facts  proved. 
See  also  Gulf,  etc.,  R.  Co.  v.  Odom 
(Tex.  App.,  1890),  16  S.  W.  Rep.  541. 

In  Perry  v.  Lovett,  24  Tex.  360,  a 
petition  for  certiorari  was  held  in- 
sufficient because  it  assumed  to  state 
that  the  evidence  adduced  to  prove 
the  residence  of  the  appellant  was 
satisfactory,  but  did  not  state  in  sub- 
stance what  was  proved  at  the  trial. 

Where  the  ground  of  complaint  is 
that  the  court  decided  unjustly  upon 
the  merits,  the  petition  should  contain 
a  statement  of  what  are  alleged  to  be 
all  the  facts  in  evidence.  Phillips  v. 
Parr,  19  Tex.  91. 

Kidhigan. — An  affidavit  for  certio- 
rari asking  a  review  of  rulings  on  the 
trial — if  they  can  be  reviewed  at  all — 
should  conform  substantially  to  the 
requisites  of  statements  in  a  bill  of 
exceptions,  and  present  the  rulings 
as  they  actually  occurred.  Knapp  v. 
Gamsby,  47  Mich.  377. 

Where  the  objection  is  want  of  evi- 
dence, the  particular  facts  of  which 
there  was  no  evidence  before  the  jus- 
tice should  be  stated  in  the  affidavit. 
Welch  r.  Bagg,  12  Mich.  43. 

New  York. —Under  the  old  statute  it 
was  held  that  the  party  applying  for 
a  certiorari  must  make  an  affidavit 
"setting  forth  the  substance  of  the 
testimony  and  proceedings  before  the 
justice,  and  the  grounds  upon  which 
the  allegation  of  error  is  founded." 
People  V.  Suffolk  C.  P.,  18  Wend.  (N. 
Y.)  550;  People  V.  Columbia  C.  P.,  6 
Wend.  (N.  Y.)  544;  People  v.  Onon- 
daga C.  P..  8  Wend.  (N.  Y.)  509. 

Where  it  appears,  however,  from 
the  affidavit  that  questions  concerning 
the  regularity  of  the  proceedings,  the 
admission  or  rejection  of  evidence,  or 
the  like,  were  made  and  decided  upon 
the  trial,  it  has  been  held  that  such 
will  be  a  substantial  compliance,  with- 
out specifying,  at  the  close  of  the  affi- 
davit, the  particular  grounds  of  error 
on  which  the  party  relies.     People  v. 
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tabitaiiMof  STidenM. — The  petition  need  not  set  out  verbatim  the 
testimony  of  each  witness,  nor  the  exact  contents  of  written  in- 
struments. It  is  sufficient  if  the  petition  gives  the  substance  of 
the  evidence  from  which  it  appears  that  injustice  has  been  done.^ 

5.  Muft  Show  Merits— ^.  Generally.— Ordinarily  a  petition  for 
certiorari  must  show  merits.* 

Suffolk  C.  P.,  i8  Wend.  (N.  Y.)  550.  there  is  reason  to  apprehend  that  in- 

See  also  People  v.  Columbia  C.  P.,  6  justice  may  have  been  done  him  with- 

Wend.  (N.  Y.)  544;  People  v.  Onon-  out  any  fault  of  his,  and  especially 

daga  C.  P.,  8  Wend.  (N.  Y.)  509.  where  the  decision  is  one  which  will 

It  was  held  in  Derby  v.  Hannin,  15  affect  not  only  his  property  but  his 

How.  Pr.  (N.  Y.  Supreme  Ct.)  34,  that  reputation,     the    writ    ought    to    be 

under  the  present  system  the  grounds  granted.     King  v,  Longcope,  7  Tex. 

of  error  must  be  stated  in  the  notice  236. 

of  appeal^  and  such  notice  is  a  substi-  In  Fowler  v.  Detroit,  etc.,  R.  Co.,  7 

tute  for  an  affidavit.  Mich.   79,   it  was  objected   that    the 

1.  Beardv.  Miller  (Tex.  App.,  1890),  judgment  should  have  been  in  favor 
16  S.  W.  Rep.  655;  Fowler  v,  Detroit,  of  defendant  rather  than  of  plaintiff; 
etc.,  R.  Co.,  7  Mich.  79.  but  the  court  held  that  such  objection 

Where  one  of  the  errors  assigned  was  not  sufficient  to  raise  any  ques- 

in  a  petition  for  certiorari  is  that  the  tion  upon  the  merits,  except  perhaps 

judgment  complained  of  was  without  where  it  should  be  found  that  there 

any  evidence  to  support  it  and  con-  was   no  evidence   in   support  of  the 

trary   to  the    evidence,   the    petition  judgment. 

should  set  forth  the  substance  of  all  ICcriti  Sworn  to. — Upon  a  petition  for 

the    evidence    that   was    introduced;  certiorari  to  review  matters  of  such 

and  a  statement  in  the  petition  that  importance  as  the  honest  use  of  pub- 

a   number  of  witnesses   were   intro-  lie  money,  it  was  held  that  the  parties 

duced  to  prove  the  commission  of  the  applying  for  the  review  should  have 

offense,  but  none  of  them  would  so  at  least  sworn  to  the  merits.     Gager 

testify,  without  setting  out  what  they  v.  Chippewa  County,  47  Mich.  167. 

did   testify,  is  insufficient.     For  this  Not  Sought  for  Purpose  of  Delay. — The 

reason  the  judge  did  not  err  in  refus-  petition   should   also   show   that   the 

ing  to  sanction  the  petition  for  certio-  writ  was  not  sought  merely  for  the 

rari  in  the   present  case.     Hayes  v.  purpose  of  delay.     In  Sharpe  v.  Mc- 

Lithonia,  94  Ga.  552.  Elwee,  8  Jones  (N.  Car.)  115,  where 

2.  Hooks  V.  Lewis,  16  Tex.  551;  judgment  had  been  rendered  against 
King  V.  Longcope,  7  Tex.  239;  Cris-  a  surety  on  a  bail  bond,  an  allegation 
well  V.  Richter,  13  Tex.  18;  Aycock  in  the  petition  that  the  petitioner  ex- 
V.  Williams,  18  Tex.  396;  McFaddin  pected  to  be  able  to  discharge  himself 
tf.  Spencer,  18  Tex.  442  ;  Jones  v,  from  liability  by  the  next  term  of 
Nold,  22  Tex.  382;  Perdew  r.  Stead-  court,  by  a  surrender  of  his  principal, 
ham,  8  Tex.  274  ;  Robinson  v.  was  held  insufficient  to  show  that  the 
Lakey.  19  Tex.  140;  Ellett  v.  Moore,  writ  was  not  sought  for  such  pur- 
6  Tex.  243  ;  Connally  v.  Renn,  17  pose.  See  also  the  case  of  Cunning- 
Tex.  123;  O'Brien  v,  Dunn.  5  Tex.  ham  v.  LaCrosse,  etc..  Packet  Co.,  10 
574;  Davis  V,  Randall,  26  111.  243;  Minn.  299,  where,  under  a  statute  re- 
Hough  V,  Baldwin,  16  111.  293;  Brad-  quiring  the  affidavit  to  state  that  the 
ley  V.  Superior  Ct.  (Cal.,  1885),  8  Pac.  application  was  "  made  in  good  faith, 
Rep.  617;  Knox  v.  Carter,  11  Heisk.  and  not  for  the  purpose  of  delay,'*  ii 
(Tenn.)  12.  Day  v,  Southwell,  3  Wis.  was  held  that  such  statement  was 
657.  See  also  Henderson  v.  Lackey,  mandatory,  and  that  the  judge. had  no 
3  Overt.  (Tenn.)  no;  Gager  v.  Chip-  authority  to  allow  the  writ  where  the 
pewa  County,  47  Mich.  167.  affidavit  did  not  comply  with  such  re- 

Where  from  the  averments  of  the  pe-  quirement. 

tition  (which  averments  are  to  be  taken  Illinolf  Btatnto. — In   Davis  v.  Ran- 

AS  true  on  a  motion  to  dismiss  for  the  dall,  26  111.  243,  it  was  held  that  there 

'want  of  merits  in  the  petition)  it  ap-  is  no  provision  in  :  le  Illinois  statute 

pears  that  the  party  has  merits,  and  authorizing  a  certiorari  to  bring  up 
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b.  Wrong  or  Injustice  Done  the  Petitioner. — It  must 

appear  that  the  petitioner  has  a  good  cause  of  action  or  ground 
of  defense,  and  that  wrong  or  injustice  has  been  done  him  in  con- 
sequence of  the  error  or  illegality  complained  of.* 

K«re  IxTOgularitiM  «r  Xrrori  which  have  worked  no  prejudice  to  the 
right  of  the  party  will  not  suffice  as  a  ground  for  obtaining  the 
writ.* 

the  proceedings  from  a  justice  of  the  says:  "The  petitioner  must  show  a 

peace   which   aUows  affidavits   to   be  state  of  facts  from  which  a  presump- 

read  in  support  of  or  against  the  peti-  tion  justly  arises  that  the  inequality 

tion.      It   must   stand   upon   its  own  of  which  he  complains  will  subject  bim 

merits  and  be  tested  by  itself  without  to  the  payment  of  more  than  his  just 

extraneous  support.  proportion  of  the  aggregate  tax,  and 

MiAxiMOta.  —The  petition  for  cer-  that  this  presumption  is  not  raised 
tiorari  roust  show  by  sufficient  facts  by  proof  that  in  a  particular  instance 
that  the  petitioner  had  no  right  of  property  is  assessed  at  a  proportion- 
appeal  or  other  remedy  given  by  law,  ately  lower  valuation  than  his  own." 
and  upon  failure  to  do  so  the  writ  Quoted  in  People  v.  Assessors  (Su- 
should  be  denied  or  quashed.  State  preme  Ct.),  32  N.  Y.  Supp.  345. 
V.  Olson.  56  Minn.  210.  In  such  cases,  while  it  is  necessary 

1.  Jones  V,  Nold,  22  Tex.  379;  King  only  to  state  resultant  facts,  as  con- 

V,    Longcope,    7  Tex.   236;  Hooks  v,  tradistinguished     from      evidentiary 

Lewis,  16 Tex.  551;  Connally  r.  Renn,  facts,  yet  such  facts  must  be  stated 

17  Tex.  123;  Criswell  r.    Richter,  13  as  would  justify  the  granting  of  the 

Tex.   17;  Hough  r.    Baldwin,   16  111.  relief  sought  if  the  allegations  were 

293;  Harrison   v,    Chipp,  25  111.  575;  admitted.      People  v.   Assessors  (Su- 

Lees  V.  Childs,  17  Mass.  352;  Gager  preme  Ct.),  32  N.  Y.  Supp.  345. 

V,  Chippewa   County,   47  Mich.   167;  2.  Criswell  v.  Richter,  13  Tex.  17- 

Nightingale  v,  Simmons,  66  Mich.  528.  Objections  to  the   admissibility  of 

Illinois. — In  Illinois  it  has  been  held  evidence  received  on   the   trial  in  a 

that  the  petition  should  clearly  point  justice's  court  are   not  good  ground 

out  wherein  the  judgment  before  the  for  a  certiorari,  where   the  petition 

justice  was  unjust,  and  why  defense  for  certiorari  shows  that  no  injustice 

was  not  made  in  his  court.     Harrison  could  have  resulted  from  the  admis- 

V.  Chipp,  25  111.  575.  sion   of    such   evidence.      Martin  v. 

The  petition  should  also  show  that  Nix,  19  Tex.  93. 

the  judgment  of  the  justice  was  not  Where   the   question   presented   is 

the  result  of  negligence.     Clififord  v,  whether  a  subordinate  tribunal  has 

Waldrop,  23  111.  336.  erred  in  a  matter  of  fact  submitted 

NewTork  Statute. — The  first  section  to  its  judgment,  its  action  cannot  be 

of  N.  Y.  Laws  1880,  c.  269,  provides  revised.  Hay  ward,  Petitioner,  10  Pick, 

for  the  allowance  of  certiorari  upon  a  (Mass.)    358;     Frankfort     w.     Waldo 

duly  verified  petition  to  review  an  as-  County,  40  Me.   391.     See  also  Chi- 

sessment  of  property  when  such  peti-  cago,  etc.,  R.  Co.  v.  Whipple,  22  111. 

tion  shall  set  forth  that  the  assessment  105. 

is  illegal — specifying  the  grounds  Upon  a  petition  for  certiorari  in 
of  the  alleged  illegality — or  is  erro-  order  to  quash  the  proceedings  of 
neous  by  reason  of  over  valuation,  or  two  justices  of  the  peace  who  had 
is  unequal  in  that  it  has  been  made  at  administered  the  poor  debtor's  oath, 
a  higher  proportionate  valuation  than  it  was  alleged  in  the  petition  as  error 
other  real  or  personal  property  on  the  that  they  permitted  the  debtor  to  take 
same  roll  by  the  same  officers;  and  the  oath  when  from  the  evidence  in 
that  the  petitioner  is,  or  will  be,  in-  the  case  he  was  not  entitled  to  that 
jured  by  such  alleged  illegal,  erro-  privilege.  But  it  was  held  that  this 
neous,  or  unequal  assessment.  The  was  a  matter  submitted  by  statute  io 
best  exposition  of  the  scope  and  de-  their  judgment,  and  could  not  be  re- 
sign of  the  statute  is  rendered  by  vised.  Hayward,  Petitioner,  10  Pick. 
Judge  Andrews  in  the  case  of  People  (Mass.)  358.  See  also  Frankfort  v, 
V.  Carter,  Z09  N.  Y.  576,  in  which  he  Waldo  County,  40  Me.  391. 
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Wliere  Lower  Court  had  Juriidietion. — The  petition  should  always  dis- 
close merits  where  the  lower  court  had  jurisdiction  to  render  the 
judgment,  and  has  only  committed  errors  and  irregularities  in  its 
proceedings,  not  affecting  the  merits  and  justice  of  the  cause.* 

Void  Judgment. — It  seems,  however,  that  a  party  is  not  bound  to 
show  merits  in  order  to  relieve  against  a  void  judgment.* 

6.  Conclusions  of  Law. — The  petition  must  allege  facts  and  not 
mere  conclusions  of  law.' 

7.  Snbstitnte  for  Appeal — GeneraUy. — Certiorari  as  a  substitute  for 
an  appeal  lost  is  not  given  as  a  matter  of  right ;  hence  the  petition 
for  the  writ  in  such  case  must  bring  to  the  notice  of  the  court  all 
the  matters  relied  upon  by  the  petitioner,  and  which  justify  him 
in  resorting  to  such  unusual  remedy.* 

1.  Aycock  V.  Williams,  i8  Tex.  396.     would  be  less  objectionable  if  the  pe- 

2.  Aycock  v,  Williams,  18  Tex.  396;  tition  stated  the  whole  evidence,  in- 
McFaddin  v,  Spencer,  18  Tex.  442.  asmuch  as  the  allegations  that  cer- 

Want  of  Jnrisdiotion  Apparent  on  Faoe  tain  facts  were  proved,  and  that  "  no 

of  Petition. — Where  the   petition   for  evidence  was  offered   contrary  to  or 

certiorari  showed- that  the  justice  had  conflicting    with    what    the    plaintiff 

no  jurisdiction,  it  was  held  that  the  proved,"    are  liable  to  criticism,  as 

averment  of  merits  on  the  part  of  the  being  averments  of  legal  conclusions 

petitioner    need    not    be  considered,  rather  than  plain  facts.      Hagood  v. 

McFaddin  v,  Spencer,  18  Tex.  442.  Grimes,  24  Tex.  16. 

3.  Harrisv.  Gleghorn,  i2Lea(Tenn.)  lUinoia  Statute. — The  facts  required 
385;  Peabody  v.  Buentillo,  18  Tex.  by  the  Illinois  statute  to  authorize  a 
313;  Riley  v.  Rankle,  29  Tex.  92;  writ  of  certiorari  to  remove  a  justice's 
Iowa  News  Co.  v.  Harris,  62  Iowa  judgment  must  be  shown  by  the  peti- 
501;  Russell  V.  Pickering,  17  111.  31;  tion,  and  not  merely  alleged  as  a  con- 
Clifford  v.  Waldrop,  23  111.  336;  Chi-  elusion  of  the  party.  Russell  i^.  Pick- 
cago  First  Nat.  Bank  v.  Beresford,  78  ering,  17  111.  31;  Chicago  First  Nat. 
111.  391;  Independent  Pub.  Co.  v.  Bank  v.  Beresford,  78  111.  391. 
American  Press  Assoc.  (Ala.,  1894),  And  so  where  the  petition  stated 
15  So.  Rep.  950.  See  also  Hagood  v,  that  the  petitioner  appeared  after  the 
Grimes,  24  Tex.  16.  time  set  for  trial,  and  was  told  by  the 

Where  the  petition  alleged  that  the  clerk  of  the  justice  of  the  peace  that 
justice  had  no  authority  to  render  the  no  judgment  had  been  rendered,  such 
judgment  at  the  time,  it  was  held  that  statement  being  followed  by  an  alle- 
such  allegation  was  a  mere  opinion  or  gation  that  the  judgment  was  after- 
conclusion  of  the  petitioner,  without  wards  rendered,  it  was  held  that  this 
disclosing  the  facts  upon  which  it  was  allegation  was  but  a  conclusion  of  the 
founded.  Peabody  v.  Buentillo,  18  party  based  upon  such  information, 
Tex.  316.  and  was  not  suflScient  to  show  that 

An  allegation  in  the  petition  that  the  judgment  before  the  justice  was 

the  petitioner  was  informed  and  be-  not  the  result  of  his  own  negligence, 

lieved  that  the  pretended  officer  who  Chicago  First  Nat.  Bank  v.  Beresford, 

served  the  warrant  upon  him  was  not  78  111.  391. 

an  officer,  is  not  an  allegation  of  a  Under  a  statute  providing  that  the 

fact  which  the  petitioner  pretended  to  petition  "shall  set  forth  and  show'* 

know  to  be  true,  and  cannot  be  heard  that  the  judgment  before  the  justice 

to  contradict  the  officer's  return  upon  of  the  peace  was   not   the  result  of 

the    warrant.      Copeland   v.   Cox,    5  negligence;    and   where  the  petition 

Heisk.  (Tenn.)  171.  set  forth  that  fact,  but  did  not  show  it, 

If  the  petition   sets  out  the   facts  it  was  held  that  the  mere  statement  of 

proved  on  the  trial  before  the  justice,  the  conclusion  that  the  judgment  was 

from  which  it  appears  that  the  peti-  not  the  result  of  negligence  was  not 

ttoner   had  a  good  cause  of  action,  sufficient,  since  that  conclusion  must 

and  avers  that  the  defendant  offered  be  drawn  from  the  facts  stated.    Clif- 

no  evidence  controverting  any  of  these  ford  v,  Waldrop,  23  III.  336. 

facts,  it  will  be  sufficient,  although  it  4.  As  to  what  reasons  are  sufficient 

'3') 
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Knit  Show  Meritt. — ^The  petition  in  such  cases,  in  order  to  warrant 
the  attention  of  the  court,  must  disclose  merits.^  It  must  point 
out  some  injury  or  injustice  that  has  been  done  the  petitioner,* 
and  in  what  such  injury  or  injustice  consi'^ts.' 

Ezenie  tor  FaUwe  to  Appeal. — The  petition  should  further  show,  that 
the  judgment  complained  of  was  not  the  result  of  negligence  on 
the  part  of  the  petitioner,*  and  must  set  forth  some  reasonable 
excuse  for  failure  to  resort  to  the  usual  remedy  by  appeal.*     The 


to  entitle  the  petitioner  to  the  issuance 
of  the  writ  in  such  cases  see  V.  lo.  b, 
(5)  Appeal  Lost^  supra, 

1.  White  r.  Frye,  7  111.  65;  Lord  v. 
Burke,  9  111.  363;  Russell  v,  Picker- 
ing, 17  111.  31;  Britt  V.  Patterson,  9 
Ired.  (N.  Car.)20i;  Edwards  v.  Batts, 
5  Yerg.  (Tenn.)  441;  Hollins  v.  John- 
son, 3  Head  (Tenn.)  347;  Steel  v. 
West,  7  Humph.  (Tenn.)  no. 

2.  Yunt  V,  Brown,  2  111.  264;  Rus- 
sell V,  Pickering,  17  111.  31;  Chicago 
First  Nat.  Bank  v,  Beresford.  78  111. 
392;  Heep  V,  Harkless,  34  111.  App. 
72;  Indiana,  etc.,  R.  Co.  v.  McCoy,  23 
ill.  App.  143;  Johnson  v.  Deberry,  10 
Humph.  (Tenn.)  439;  McMurry  v. 
Milan,  2  Swan  (Tenn.)  176;  Small  v. 
Bischelberger,  7  Colo.  563. 

8.  Yunt  r.  Brown,  2  111.  264;  Heep 
V,  Harkless,  34  111.  App.  72:  Small  v, 
Bischelberger,  7  Colo.  563.  See  also 
McMurry  v,  Milan,  2  Swan  (Tenn.) 
176;  Angelly  v.  Donoho,  3  Humph. 
(Tenn.)  145.  See  V.  10.  b.  (5)  (</)  Fail- 
ure to  Perfect  Appeal  by  Act  of  Third 
Party ^  supra. 

Where  the  petition  shows  a  defense 
prima  facie  good,  it  is  all  that  is  re- 
quired. Hardin  r.  Williams,  5  Heisk. 
iTenn.)  389;  Kelsey  w.  Jervis,  8  Ired. 
N.  Car.)  452. 

4.  Murray  v.  Murphy,  16  111.  276; 
Cushman  v.  Rice,  2  111.  565;  Heep  v. 
Harkless,  34  111.  App.  72;  Chicago 
First  Nat.  Bank  v.  Beresford,  78  111. 
392;  White  V,  Frye,  7  111.  65;  Lord  v. 
Burke,  9  111.  363;  Russell  v,  Picker- 
ing, 17  111.  31;  Wood  V,  Lake,  3  Colo. 
App.  284;  Small  V,  Bischelberger,  7 
Colo,  563. 

6.  Arkansas. — Exp,  Pearce,  44  Ark. 
514;  Wyatt  V,  Burr,  25  Ark.  476;  Payne 
V.  McCabe,  37  Ark.  318;  Smith  v, 
Parker,  25  Ark.  518;  Carolan  r.  Caro- 
lan,  47  Ark.  514. 

Colorado, — Small  v,  Bischelberger, 
7  Colo.  563. 

District  of  Columbia,  —  District  of 
Columbia  v,  Washington  Gas  Light 
Co.,  3  Mackey  (D,  C.)  350. 


Illinois, — Yunt  v.  Brown,  2  111.  264; 
Russell  V,  Pickering,  17  111.  31;  Chi- 
cago First  Nat.  Bank  v,  Beresford, 
78  111.  392;  Hoare  v.  Harris,  14  111. 
35;  Dye  V.  Noel,  85  111.  290;  Heep  r. 
Harkless,  34  111.  App.  72;  Darmstaed- 
ter  V,  Armour,  17  111.  App.  287;  Stout 
V,  Slattery,  12  111.  162;  Galiimore  r. 
Dazey,  12  111.  143. 

Minnesota.  —  Wood  v,  Myrick,  9 
Minn.  149;  State  v,  Milner,  16  Mioo. 

55. 

North  Carolina. — Baker  t^.  Halstead. 
Busb.  (N.  Car.)  41;  Kelsey  v.  Jervis, 
8  Ired.  (N.  Car.)  451;  Williamson  v. 
Boy  kin,  99  N.  Car.  238;  Cox  v.  Pruett, 
109  N.  Car.  487;  Ware  v,  Nisbet,  92 
N.  Car.  202;  Roulhac  v.  Miller,  89  N. 
Car.  196. 

Tennessee,  —  McMurry   v.   Milan,  a 
Swan  (Tenn.)  176;  Hardin  v,  Williams, 
5  Heisk.  (Tenn.)  392;  Hollins  v.  John- 
son, 3  Head  (Tenn.)  347;  McCormack 
V,  Murfree,  2  Sneed  (Tenn.)  46;  Na- 
pier V,  Person,  7  Yerg.  (Tenn.)  300; 
Angelly  v,  Donoho,  3  Humph.  (Tenn.) 
145;  Johnson  v,  Deberry,  10  Humph. 
(Tenn.)  439;    Hale    v.    Landrum,     2 
Humph.  (Tenn.)  33;  Adair  v,  Davis, 
3  Humph.  (Tenn.)  137;  Moss  v,  Col- 
lins, 3  Humph.  (Tenn.)  148;  Copeland 
V,  Cox,  5  Heisk.  (Tenn.)  171;  Trigg 
V.  Boyce,  4  Hayw.  (T«nn.)  102;  Cox 
V,  Kent,  9  Baxt.  (Tenn.)  492;  O'Sulli- 
van   V,    Larry,    2   Head    (Tenn.)    54; 
Stuart  V,  HaU,  2  Overt.  (Tenn.)  180; 
Henderson  v.  Lackey.  2  Overt.  (Tenn.) 
no. 

As  to  what  facts  will  constitute  a 
sufficient  excuse  for  failure  to  appeal 
see  V.  10.  b,  (5)  Appeal  Lost^  supra. 

Statement  of  Facte  muet  be  Direet. — 
Where  the  petition  was  attempted  to 
be  cautiously  worded,  so  as  to  appear 
to  deny  the  justice  of  the  judgment, 
etc.,  and  hence  to  afiford  an  excuse  for 
not  appealing,  without  any  direct 
statement  of  facts,  it  was  held  that 
while  certainty  to  a  common  intent  is 
all  that  is  required,  yet,  on  the  hearing 
of  amotion  to  dismiss,  the  petition  for 
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required  allegations  of  the  petition  in  such  cases  are  to  a  great  ex- 
tent governed  by  statutory  requirements,  and  in  order  to  be  suf- 
ficient should  be  drawn  to  conform  to  the  same.* 

8.  Amendments— Generally. — There  has  been  some  conflict  of  au- 
thority as  to  the  right  to  amend  the  petition  ;*  but  it  seems  that 
where  only  a  formal  error  is  sought  to  be  corrected  ^  it  is  within 
the  discretion  of  the  court  to  allow  the  same,'*  but  where  the 
defect   is   one  of   substance   the   right  will  be  denied.*      Such 

the  writs  and  the  justice's  papers  may  as  of  course.     So  also  if  he  has  lost 

be  read  to  negative  the  aUegations  of  his   appeal   by   accident    and    makes 

the  petition.     Harris  v,  Gleghorn,  12  prima   facie    a   case    on   the    merits. 

Lea  (Tenn.)  383.  Dougan  v.  Arnold,  4  Dev.  (N.  Car.) 

1.  See  V.  ID.  ff,  (5)  Appeal  Lost^  supra,  loi. 
See  also  Johnson  v,  Deberry,  10  2.  In  the  following  cases  the  pe- 
Humph.  (Tenn.)  439;  Russell  v.  Pick-  tition  was  amended:  Steel  v.  West, 
ering,  17  111.  31;  Chicago  First  Nat.  7  Humph.  (Tenn.)  109;  King  v.  Will- 
Bank  V.  Beresford,  78  III.  392;  Heep  iams,  7  Heisk.  (Tenn.)  306;  Hail  v. 
V,  Harkless,  34  111,  App.  72;  Hough  v,  Magale,  i  Tex.  App.  Civ.  Cas.,  §  854. 
Baldwin,  16  111.  294;  Cushman  v.  Rice,  In  the  following  cases  the  right  was 
3  111.  565;  Small  f.  Bischelberger,  7  denied  :  Cunningham  v,  LaCrosse, 
Colo.  563;  Wood  V.  Lake,  3  Colo.  App.  etc.,  Packet  Co.,  10  Minn.  299;  Singer 
284.  Mfg.  Co.  V,  Walker,  77  Ga.  649,  fol- 

AlabAiUft. — A  petition  for  certiorari  lowed m  Western,  etc.,  R.  Co.  v.  Jack- 
as  a  substitute  fof  appeal  should  show  son,  81  Ga.  478;  Norris  v.  Rhodes,  25 
why  petitioner  did  not  appeal.  Wright  Tex.  627;  Gunter  v,  Jarvis,  25  Tex. 
V.  Gray,  20  Ala.  363,  581;  People  v.  Tax  Com'rs  (Supreme 

But  when  a  certiorari  is  awarded,  Ct.),  26  N.  Y.   Supp.   947;  People  v, 

even  if  it  be  upon  a  petition  not  set-  Cook,  62  Hun  (N.  Y.)  303. 

ting   forth  such   a    state   of  facts   as  Upon  a   motion  to  dismiss  the  pc- 

would  properly  justify   its  issuance,  tition,  it  must  be  tested  upon  its  alle- 

the  Circuit  Court,  in  pursuance  of  the  gations  as  it  was  originally  presented 

requirements  of  the  statute,  must  pro-  to  the  judge,  and  cannot  be  amended, 

cecd  with  the  trial  de  novo  without  re-  Gunter  v.  Jarvis,  25  Tex.  581. 

yarding   the   defects  in  the  petition.  In  Oldham  i\  Sparks,  28  Tex.  428, 

Van    Eppcs  v.   Smith.   21    Ala.    319;  the  court,  without  deciding  whether 

Wright  V,  Gray,  20  Ala.  363;  Casey  an  amendment  would  be  allowed  un- 

V.  Briant,  i  Stew.  &  P.  (Ala.)  51.  der  any  circumstances,  held  that  the 

Qlinois. — A  certiorari   to  remove  a  court  below  did  not  err  in   refusing 

cause  from  a  justice  of  the  peace  to  a  the    amendment    proposed,    for    the 

Circuit   Court   is   given    by   the  Illi-  reason    that    the     petition     as     thus 

nois  statute  in  the  cases  only  where  amended   would   still    have   been  in- 

an   appeal    is  given,  and    then  only  sufficient  to  justify  the  writ, 

where  the  party  shall  account  for  his  8.  A  petition  for  the  writ  may  be 

omission  or  inability  to  take  the  ap-  amended  by  affixing  to  the  jurat  the 

peal  within  the  time  required  by  stat-  official  seal  of  the  officer  before  whom 

ate,  and  shall  show  that  injustice  has  the  petition  was  sworn  to,  where  such 

been  done  and  in  what  the  injustice  seal  was  omitted.     Hail  v.  Magale,  i 

consists.     Yunt  v.  Brown,  2  111.  264.  Tex.  App.  Civ.  Cas.,  §  854. 

It  is  not  sufficient  that  the  justice,  4.  Steel  v.  West,  7  Humph.  (Tenn.) 

in   receiving  or  rejecting  testimony,  109.      See   also   King  v,  Williams,  7 

or  in  ipaking  any  ruling  on  the  trial,  Heisk.  (Tenn.)  306. 

erred  in  point  of  law,  if  the  petition-  6.  Cunningham  v.  La  Crosse,  etc., 

ers  are  not  injured  in  the  final  deter-  Packet  Co.,  10  Minn.  299;  Singer  Mfg. 

mination  of  the  amount  of  the  judg-  Co.  v.  Walker,   77  Ga.  649;  followed 

ment.    Hough  v.  Baldwin,  16  111.  294.  in  Western,  etc.,  R.  Co.  t/.  Jackson,  81 

Horih  Carolina. — In  North  Carolina,  Ga.  478;  People  v.   Tax  Com'rs  (Su- 

if  a  party  has   been  improperly   de-  preme  Ct.),  26  N.  Y.  Supp.  947.     See 

prived  of  his  appeal,  upon  affidavit  of  also  Gunter  v.  Jarvis,  25  Tex.  581. 

the  facts  it  is  granted,  if  not  of  right.  Chapter  269  Laws  N.  Y.  1880,  con- 
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amended  petition  should,  however,  be  received  with  caution,  and, 
upon  motion  to  dismiss,  both  the  original  and  the  amended  peti- 
tions should  be  considered.^ 

9.  Terification— Afldavits— a.  Generally.— As  a  general  rule, 
the  petition  upon  which  the  right  to  the  writ  is  founded  should  be 
verified,*  unless  the  error  complained  of  is  apparent  upon  the 

cerning    proceedings  to    review   tax  Outlaw  v.  Christy,  43  Ga.  269;  Stib- 

assessments,  provides  that  "  the  writ  binsz'.  Butler,  Minor  (Ala.)  121;  Night- 

shaU  not  be  granted  unless  application  ingale  v,  Simmons,  66  Mich.  528;  Peo- 

therefor  shall  be  made  within  fifteen  pie  v,  Cheetham,  45  Hun  (K.  Y.)6; 

days  after  the  completion  and  deliv-  People  v.  Coleman,  41   Hun  (N.  Y.) 

ery  of  the  assessment  roll,  and  notice  307;  Steel  v.  West,  7  Humph.  (Tenn.) 

thereof  is  given  as  provided  in  this  no;  Foster  v.  Blount,  i  Overt.  (Tenn.) 

act;"   and  it    has  been   held   that   a  343.     See  also  Chicago,  etc.,  R.  Co.  p. 

petition   which  failed  to  specify  the  Whipple.  22  111.  105.     And  see  gener- 

grounds  of  the  alleged  illegality  could  ally  article  Verification. 

not  be  amended   after   the   lapse  of  Oeorgia. — Sections  3981  and  3982  of 

such  time.     Peoples.  Tax  Com' rs(Su-  the  Ga.  Code,  requiring  petitions  for 

preme  Ct.),  26  N.  Y.  Supp.  947.  certiorari  to  be  verified  by  oath  and 

Where  under  a  Minnesota  statute  that  bond  shall  be  given  for  future 
fComp.  Stat.  515,  §  124)  the  affidavit  costs,  etc..  are  not  superseded  by  the 
tailed  to  allege  that  the  application  Constitution  of  1868  requiring  cer- 
was  made  in  good  faith  and  not  for  tioraris  to  issue  only  on  the  sanction 
the  purposes  of  delay,  it  was  held  that  of  the  judge.  Outlaw  v.  Christy,  43 
9ince  such  defect  is  one  of  substance,  Ga.  269.  In  this  case  the  court  said: 
and  goes  to  the  jurisdiction  of  the  "  The  object  of  the  constitution  was, 
judge  to  grant  the  writ,  such  affi-  doubtless,  to  stop  the  practice  of 
davit  was  not  amendable.  Cunning-  obtaining  certioraris  as  matter  of 
ham  V,  La  Crosse,  etc..  Packet  Co.,  10  course,  and  it  hence  requires  the  sane- 
Minn.  299,  citinf^  People  v,  Albany  C.  tion  of  the  judge.  But  we  see  no 
P.,  12  Wend.  (N.  Y.)  264.  ground  for  holding  that  the  affidavit 

Where  the  petition  does  not  set  forth  of  the  truth  of  the  facts,  and  the  bond, 

the  error  complained  of  as  required  etc.,  are  not  still  required." 

by  the  Georgia  Code,  §4052,  it  cannot  Dlinois.  —  A   petition   for  certiorari 

be    amended.      Singer    Mfg.    Co.   v,  under  the   Illinois  statute  should  be 

Walker,  77  Ga.  649,  followed  in  West-  verified  by  the  oath  of  the  petitioner; 

ern,  etc.,  R.  Co.,  v,  Jackson,  81  Ga.  it  is  not  sufficient  to  sustain  the  peii- 

478.  tion  by  the  affidavits  of  others.     Har- 

In   Gunter  r.  Jarvis,  25  .Tex.  581,  rison  r.  Chipp,  25  111.  575. 

upon  refusing  the  right  to  amend,  the  Seal  of  Notary. — In  Stout  v.  Slattery, 

court  said:  "  We  do  not  mean  to  say  12  111.  162,  it  was  objected  that  the  no- 

that  there  might  not  be  a  case  in  which  tary  public  before  whom  the  petition 

it  would  be  proper  for  the  plaintifif  in  was  verified  did  not  affix  his  seal  of 

certiorari  to  represent  to  the  District  office   to  the  jurat;  but  it  was  held 

Court  some  fact  not  embraced  in  the  that  such  omission  did  not  vitiate  the 

petition  for  certiorari.      But  the  pe-  proceedings  based  on  the  petition, 

tition  itself  cannot  be  amended  so  as  Omiuion  of  Votary's  ffignatnro.  —  In 

to  cure  defects  in  it  or  to  supply  omis-  State  v,  Cordes,  87  Wis.  373.  it  was 

sions."  moved   in   the  lower  court   that  the 

In  Knox  t/.  Carter,  II  Heisk.  (Tenn.)  writ  be  quashed  because  the  notary 

12,  leave  was  given  to  file  an  amended  who   had   taken  the  affidavit  of  the 

petition  presenting  additional  reasons  respondent  omitted  to  sign  his  name 

for  not  appealing,  and   also  setting  to  the  jurat;  but  it  was  held  that  the 

forth  more  fully  the  supposed  grounds  court  very  properly  allowed  the  officer 

of  defense  upon  the  merits.  to  sign  his  name  nunc  pro  tunc  to  cure 

1.  King  V,  Williams,  7  Heisk.  (Tenn.)  the  defect. 

306.      See   also    Knox   v.    Carter,  11  Oath  before  Clerk  in  Taoation.  —  In 

Heisk.  (Tenn.)  12.  Jones  v.  Tomlinson.  8  Ala.  565,  ii  was 

8.  Harrison  v.  Chipp,  25   111.   575;  held  that  there  was  no  sufficient  ground 
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record  of  the  court  below.*  Such  verification  usually  assumes 
the  form  of  an  affidavit,'  and  it  seems  that  where  a  certiorari  is 
sought  upon  a  suggestion  of  diminution  of  the  record  the  petition 
should  always  be  supported  by  affidavit,'  although  in  other  cases 

to  dismiss  a  certiorari  cause;  that  the  ent  of  a  corporation.     It  was  objected 

petition  was  verified  before  the  clerk  that  the  affidavit  stated  merely  that  no 

of  the  court  in  vacation,  even  though  officer  of  the  corporation  **  resides'* 

it  was  conceded  that  he  had  no  right  in  said  county,  instead  of  stating  that 

to  administer  an  oath  at  such  a  time,  it   had    "not  an    officer    or    director 

Verification  by  One  Balator. — If  the  thereof  then  actually  within  the  coun- 
petition  is  verified  as  to  one  of  the  re-  ty."  But  it  was  held  that  the  affidavit 
lators,  it  is  sufficient  upon  motion  to  was  sufficient,  because  the  statute  re- 
quash.  People  V,  Cheetham,  45  Hun  quired  merely  that  the  petition  should 
(N.  Y.)6.  SeealsoPeoplev.  Coleman,  be  "  duly  verified." 
41  Hun  (N.  Y.)  307.  Where    summons    of  garnishment 

1.  Hunter  v.  Hunter,  T.  U.  P.  was  directed  to  a  corporation  and 
Charlt.  (Ga.)  303.  See  also  Peoria  answered  by  its  treasurer,  and  afler 
Marine,  etc.,  Ins.  Co.  v.  Walser,  22  judgment  against  the  garnishee  the 
Ind.  73;  Von  Glahn  v.  Von  Glahn,  40  same  officer,  acting  for  the  corpora- 
Ill.  73.  tion,  sued  out  a  writ  of  certiorari,  it 
.8.  Chicago,  etc.,  R.  Co.  V.  Whipple,  was  not  dismissed  because  the  affi- 
22  111.  105;  Outlaw  zr.  Christy,  43  Ga.  davit  stated  that  "I  verily  believe 
269;  O'Brien  v.  Dunn,  5  Tex.  576;  that  I  have  good  cause  for  certiorari." 
Ford  V.  Williams,  6  Tex.  311;  Rolli-  A  reasonable  construction  of  such 
son  V.  Hope,  18  Tex.  449;  Pitts  v,  affidavit  was  held  to  be  that  the  officer 
State,  59  Ga.  764;  Morrison  v.  State,  as  such  believed,  etc.  The  Pioneer 
64  Ga.  751.  Co-operative  Co.  v.  The  Eagle,  etc., 

SLgnatur^ofFarty. — In  Crist  v.  Parks,  Mfg.  Co.,  67  Ga.  38. 

19  Tex.  234,  it  was  objected  that  the  8.  A   suggestion   of   diminution   of 

affidavit  of  the  truth  of  the  petition  the  record  as  the  basis  for  an  applica- 

was  not  signed  by  the  party;  but  the  tion  for  a  writ  of  certiorari  should  be 

court  held   that   the  statute  did  not  supported   by   affidavit   showing    the 

prescribe  signing   as  a   requisite  of  fact   of   diminution   where  that    fact 

the  affidavit;  and  also,  if  signing  were  does   not  appear   on  the  face  of  the 

necessary,  that  the  court  would  per-  record.     Von  Glahn  r.  Von  Glahn,  40 

mit  the  party  to  supply  the  omission.  111.  73. 

Xnsni&dent  Affidavit. — It  was  imma-  Upon  an  application  by  the  state's 
terial  that  the  affidavit  on  which  the  attorney  in  a  criminal  case,  upon  a 
writ  was  granted  was  insufficient  suggestionof  diminution  of  the  record, 
when,  at  the  time  a  motion  to  dismiss  it  is  sufficient  if  he  support  his  applica- 
was  made,  an  answer  had  been  filed  tion  by  his  own  affidavit,  and  that  he 
showing  the  statements  in  the  petition  acquired  his  knowledge  of  the  con- 
to  be  true.  Taylor  v.  Gay,  20  Ga.  tents  of  the  record  in  the  court  below 
77.  from  the  circuit  judge  who  tried  the 

Lftngaage    of   Statute.  —  Where    the  cause,    the    record    coming    from    a 

ground  of  objection  was  the  fact  that  county  not  within  the  circuit  of  the 

the  affidavit  did   not   follow  the  Ian-  state's  attorney.    Schirmer  v.  People, 

guage  of  the  statute,  the  language  of  40  111.  66. 

the  affidavit  being,  "and  in  the  opinion  A   motion  for  a  writ  of  certiorari 

of  this  affiant    there    is    reasonable  must  be  in  writing  accompanied  by 

ground  for  granting,"  etc.,  whereas  affidavit  of  the  causes,  as  a  diminu- 

that  of  the  statute  was  "in  his  [the  tion  of  the   record,   which  makes  it 

affiant's]  belief  there  is  a  reasonable  proper  to  award  the  writ.     Waterman 

cause  for  granting  such   certiorari,"  v.  Raymond,  40  111.  63. 

it  was   held   that    the    affidavit  was  A  motion  for  a  certiorari  to  correct 

'sufficient.     Day  v.  Southwell,  3  Wis.  the  record  will  not  be  sustained  where 

657.  there  is  no  affidavit  made  showing  a 

Affidavit  of  Corporation. — In  People  v.  mistake  in  the  record,  or  where  there 

Ofaeetham,  45  Hun  (M.  Y.)  6,  the  pe-  is  nothing  shown  in  support  of  the 

tition  was  verified  by  the  superintend-  motion    which    would    be    a    proper 
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such  is  not  the  invariable  rule.^ 

b.  By  Whom  Made. — The  affidavit  must  be  made  by  one  who 
is  acquainted  with  the  facts  of  the  case,*  and  it  is  generally 
made  by  the  party,  his  attorney  or  agent* 

c.  Before  Whom  Made. — The  affidavit  may  be  made  before 
any  person  authorized  by  law  to  take  affidavits  in  such  cases.^ 

10.  Diflmissal  of  Petition. — Where  the  allegations  of  the  petition 
are  insufficient  to  show  a  good  ground  for  the  issuance  of  the 
writ,*  as  where  no  merits  are  disclosed,*  or  there  is  a  failure  to 
set  forth  the  statutory  requisites,''  the  petition  should  be  dis- 


foundation  for  the  action  of  the  court. 
Davis  V.  McGehee,  24  Tex.  211. 

1.  See  Ware  v.  Craven,  30  Ga.  35; 
Penny  v.  Harrison,  14  N.  J.  L.  24. 

8.  Spinks  v.  Mathews,  80  Tex.  373. 

Agent — Knowledge  and  BeUef. — The 
affidavit  should  show,  substantially, 
that  the  party  making  it  has  him- 
self knowledge  of  the  facts;  and  so  it 
was  held  that  where  the  same  was 
signed  by  an  agent,  the  general  state- 
ment under  oath  that  "  the  allegations 
are  true  and  correct  to  the  best  of  his 
knowledge  and  belief,"  was  too  gen- 
eral to  constitute  a  substantial  com- 
pliance with  the  law.  Spinks  t/. 
Mathews,  80  Tex.  373. 

Under  the  Georgia  Act  of  1872  (the 
latest  expression  of  legislative  will) 
an  affidavit  on  information  and  belief 
is  not  sufficient.  Morrison  v.  State, 
64  Ga.  751. 

8.  People  V.  Onondaga  C.  P.,  8 
Wend.  (N.  Y.)  509;  McAlpin  r.  Finch, 
18  Tex.  833. 

The  court  should  have  the  oath  of 
the  party  himself  when  practicable. 
Nightingale  v,  Simmons,  66  Mich.  528. 

But  the  petition  may  be  sworn  to 
by  an  agent,  and  such  agent  is  not 
bound  to  show  his  authority  for  rep- 
resenting the  petitioner.  Foster  v, 
Blount,  I  Overt.  (Tenn.)  343. 

See  also  People  v,  Coleman,  41  Hun 
(N.  Y.)  307,  in  which  case  it  was  held 
that  where  the  petition  was  signed  by 
an  attorney  it  would  be  presumed 
that  he  had  authority  to  sign  it. 

Minor. — In  Bowers  v,  Kanaday,  94 
Ga.  209,  it  was  held  that  a  minor  pos- 
sessed of  sufficient  discretion  to  form 
a  rational  opinion  as  to  his  interests 
and  to  understand  an  oath  was  com- 
petent to  make  an  affidavit  of  verity 
to  a  petition  for  certiorari  brought 
for  him  by  a  guardian  ad  litem, 

AflldaTit  of  Btrangor.— In  Fenner  v. 
McDaid,    10  Pa.  Co.  Ct.  Rep.  262,  it 


was  held  that  a  certiorari  to  a  magis- 
trate would  not  issue  on  the  affidavit 
of  a  stranger,  made  more  than  twenty 
days  after  judgment  rendered  or  ex- 
ecution issued. 

Proildont  of  Corporation. — In  People 
V.  Madison  County,  51  N.  Y.  443, 
where  a  corporation  was  the  party 
seeking  relief,  the  affidavit  upon 
which  the  writ  was  based  was  made  by 
the  president  of  the  bank. 

4.  Whitney  r.  Warner,  2  Cow.  (N. 
Y.)  499.  See  articles  Affidavits, 
Vol.  I.,  p.  328;  Verification. 

In  Stout  V,  Slattery,  12  111.  162,  and 
State  V,  Cord es,  87  Wis.  373,  the  affi- 
davit was  taken  before  a  notary 
public. 

Clork.— The  affidavit  of  the  petition 
may  be  made  before  the  clerk  of  the 
court  in  which  the  suit  to  be  removed 
was  instituted.  Rollison  v,  Hope,  18 
Tex.  446. 

Dopaty  Clork. —  It  seems  also  that 
an  affidavit  to  a  petition  for  certio- 
rari may  be  made  before  the  deputy 
clerk  of  the  court  where  the  suit  is 
instituted,  and  need  not  be  authenti- 
cated by  the  seal  of  the  court.  Cooper 
V.  Marchbanks,  22  Tex.  i. 

6.  Hollins  V,  Johnson,  3  Head 
(Tenn.)  346;  White  v.  Frye.  7  111.  65. 
See  XIV.  Quashal,  Dismissal,  and  Su- 
persedeas of  Writ,  infra,  and  VI.  Laches 
and  Limitations,  supra. 

Where  the  name  of  the  petitioner 
nowhere  appears  in  the  return  to  the 
writ,  nor  does  the  affidavit  set  forth 
that  he  is  liable  under  the  proceedings 
sought  to  be  reviewed,  or  that  he  has 
any  interest  to  be  a£fected  by  the  pro- 
ceedings, the  writ  should  be  dismissed 
as  improvidently  issued.  Morse  v, 
Williams,  92  Mich.  251. 

6.  Bradley  v,  Superior  Ct.  (Cal., 
1885),  8  Pac.  Rep.  617;  Knox  v.  Car- 
ter, II  Heisk.  (Tenn.)  12. 

7.  Murray  v.  Murphy,  16  111.  375. 
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missed  upon  motion.  So  where  there  is  a  failure  to  show  that 
any  error  was  committed  or  any  wrong  was  done  the  petitioner, 
the  same  should  be  dismissed  upon  motion.^  A  petition  for  cer« 
tiorari,  however,  which  clearly  states  the  complaint  should  not  be 
quashed  because  it  sets  out  other  grounds  not  material  to  the 
question  involved.* 

Proring  Truth  of  Statomenti. — It  is  not  necessary  that  the  petitioner, 
upon  a  motion  to  dismiss,  should  prove  the  statements  of  the 
petition  to  be  true.'  If,  however,  upon  the  hearing  of  a  motion 
to  dismiss,  the  papers  in  the  cause  establish  the  negative  of 
material  facts  stated  in  the  petition,  this  will  furnish  sufficient 
ground  for  dismissing  the  same.* 


1.  Johnson  v.  Lane,  12  Tex.  179; 
O'Brien  v.  Dunn,  5  Tex.  574;  Oldham 
V.  Sparks,  28  Tex.  425.  See  also  Lees 
V.  Childs,  17  Mass.  352;  Cotton  v. 
Gammon,  4  Tex.  83. 

Where  the  petition  did  not  purport 
to  state  all  the  evidence  produced  at 
the  trial  below,  and  did  not  show  that 
any  material  error  occurred  in  the 
proceedings,  or  that  injustice  had 
been  done  the  petitioners,  or  that 
they  had  been  unable  to  avail  them- 
selves of  any  legitimate  defense,  it 
was  held  insufficient.  Oldham  v. 
Sparks,  28  Tex.  425. 

Probable  Gaum.— In  Ex  parte  Buck- 
ley, 53  Ala.  50,  the  court  said,  '*  If 
probable  cause  for  supposing  that  in- 
justice has  been  done  is  not  shown, 
granting^  the  writ  would  answer  no 
useful  purpose,  and  would  tend  only 
to  unnecessary  delay  and  useless  ex- 
pense in  the  administration  of  jus- 
tice.'* See  also  Lees  v,  Childs,  17 
Mass.  352,  where  it  was  held  that  in 
every  case  the  applicant  must  show 
Rotable  cause  for  supposing  that  injus- 
tice has  been  done  in  the  court  below. 

S.  People  V,  McComber  (Supreme 
Ct.),  7  N.  Y.  Supp.  73. 

8.  Wade  v,  Pratt,  12  Heisk.  (Tenn.) 
233;  Spivy  V.  Latham,  8  Humph, 
(lenn.)  703. 

The  simple  question  for  the  court 
is,  are  the  grounds  assumed  in  the 
petition  sufficient  to  entitle  the  peti- 
tioner to  the  writ?  If  they  arc  the 
cause  will  be  retained,  and  upon  its 
trial  the  proof  heard.  Wade  v.  Pratt, 
13  Heisk.  (Tenn.)  233. 

Where  the  petition  for  certiorari  al- 
leges that  the  statnte  of  limitations 
was  relied  on  at  the  trial  in  the  jus- 
tice's court,  it  will  be  taken  to  be 
true,  on  a  motion  to  dismiss,  although 

4  Encyc.  PI.  &  Pr.— 11.  i 


it  does  not  appear  from  the  entries  on 
the  justice's  docket  that  any  defense 
was  made.  Crawford  v,  Crain,  19 
Tex.  145. 

4.  Spivy  V,  Latham,  8  Humph. 
(Tenn.)  704;  Edde  v.  Cowan,  i  Sneed 
(Tenn.)  290;  McCorkle-  v.  Brooks,  6 
Heisk.  (Tenn.)  601;  Aycock  v.  Will- 
iams, 18  Tex.  392;  Jones  v,  Nold,  22 
Tex.  381;  Crawford  r.  Crain,  19  Tex. 
147.  See  also  Finley  v.  King,  i  Head 
(Tenn.)  124. 

The  question  for  the  determination 
of  the  court  on  a  motion  to  dismiss  a 
certiorari  is,  "  are  the  facts  stated  in 
the  petition  negatived  by  the  papers 
brought  up  by  the  certiorari;  or,  rath- 
er, do  these,  when  taken  together,  re- 
move the  grounds  upon  which  the  case 
made  in  the  petition  rests?  If  so,  the 
motion  to  dismiss  should  be  sus- 
tained." Edde  V,  Cowan,  i  Sneed 
(Tenn.)  290. 

If  the  papers  returned  by  a  justice 
of  the  peace  in  response  to  a  writ  of 
certiorari  disprove  the  allegations  of 
the  petition  in  material  matters,  it 
will  be  good  ground  for  the  dismissal 
of  the  proceedings.  Spivy  v,  Latham, 
8  Humph.  (Tenn.)  703. 

Upon  the  hearing  of  a  motion  to 
dismiss  a  petition  for  writs  of  certio- 
rari and  supersedeas  the  papers  of  the 
justice  may  be  read  to  negative  the 
allegations  of  the  petition.  McCorkle 
f.  Brooks,  6  Heisk.  (Tenn.)  601;  Spivy 
V.  Latham,  8  Humph.  CTenn.)  703; 
Edde  V.  Cowan,  i  Sneed  (Tenn.)  290. 
See  also  Finley  v.  King  i  Head  (Tenn.) 
124. 

Extrinsic  Katttn. — The  whole  pro- 
ceedings as  presented  in  a  case  prop- 
erly brought  up  by  certiorari  should 
be  taken  into  review  by  the  court 
upon  a  motion  to  dismiss.     They  may 
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▲dditioiua  Aflidavlti. — Upon  a  motion  to  dismiss,  the  petition  can- 
not be  supported  by  additional  affidavits ;  it  must  stand  upon 
its  own  merits.* 

vni.  Paetbbs— 1.  The  Applicant  fbr  the  Writr-a.  Prosecution 
IN  THE  Name  of  the  State. — It  may  be  said,  in  general,  that 
courts  will  not  review  the  official  action  of  public  officers  at 
the  suit  of  private  individuals  who  have  no  particular  interest 
therein.* 

The  Tait  u  to  the  Bight  of  iBdlvidnale  to  the  Writ. — Unless  the  injury 
is  a  private  one  affecting  individual  rights,  the  writ  will  not  issue 
at  the  suit  of  a  private  individual  in  his  own  name.  When  political 
rights  are  involved,  and  the  injury  is  one  affecting  the  public,  the 
public  alone  should  complain,  and  the  writ  should  be  sued  out  in 
the  name  of  the  state.  In  determining  whether  or  not  the  writ 
may  be  sued  out  by  private  individuals,  the  test  is  not  whether  a 
large  number  of  persons  have  been  injured  by  the  same  act  or  in- 
jured in  a  similar  manner,  but,  is  the  injjury  to  the  complainant 
peculiar  to  himself  ?  When  no  public  or  political  right  is  involved 
he  is  entitled  to  the  writ,  notwithstanding  the  fact  that  there 
may  be  others  who  are  similarly  injured  by  the  act  complained  of.* 

be  regarded  as  part  of  the  petition,  not  be  allowed  to  review  proceedings 

and  are  not  extrinsic  matters  in  con-  to  raise  money  by  taxation    for  the 

templation  of  law.     Edde  v.  Cowan,  support  of  the  poor,  unless  the  prose- 

I  Sneed  (Tenn.)  290.  cutor  had  some  particular  and  pecul- 

1.  Davis   V.   Randall,    26   111.    243;  iar  interest  afifected. 

Studdurt  V,  Fowlkes,  2  Swan  (Tenn.)  And   so  an  order  authorizing   the 

537f   overruling  King  v,   Rentfroe,  i  expenditure    of    money    out    of    the 

Overt.  (Tenn.)  191;  Stuart  v.  Hall,  2  county  treasury  for  the  support  of  the 

Overt.  (Tenn.)  179.  poor,  is  not  reviewable  at  the  suit  of 

Where  the  judge  to  whom  the  pe-  an   individual  who  has  sustained  no 

tition  for  certiorari  is  presented  deems  injury  by  such  order  except  such  as 

the   facts    sufficient  to  authorize  its  is  common  to  all  the  tax  payers  in  the 

issuance,  the  court  will  not  thereafter  county.     Benton   v.   Taylor,   46  Ala. 

entertain  motions  to  dismiss,  on  the  388. 

ground  that  the  facts  set  forth  in  the  Compensation  of  Offloor  out  of  Pnblls 

petition    are    insufficient.      Casey   v.  Fand. — The  allowance   of  compensa- 

Briant,  i  Stew.  &  P.  (Ala.)  51.  tion  to  the  school  fund  commissioner 

It  is  for  the  circuit  judge  to  deter-  by   the  county  commissioners  could 

mine  whether  the  cause  shown  in  the  not  be  reviewed  at  the  instance  of  one 

p'^tition  is  sufficient,  and  his  decision  who  was  not  a  party  to  the  record 

cannot  be  reviewed  by  the  appellate  before  the  commissioners'  court,  and 

court  on  the  ground   of  the  insuffi-  who  appears  to  have  been  in  no  way 

ciency  of  the  petition.    If  the  petition  affected  by  the  proceedings.     Davis 

had  been  in  any  way  material  to  the  County  v,  Horn,  4  Greene  (Iowa)  94. 

merits  of  the  case,   it   should   have  3.  Champion  v.  Minnehaha  County, 

been  placed  on  the  record  by  inserting  5  Dakota  416. 

it  by  a  bill  of  exceptions;  otherwise  Condomnation  Prooaodlngs. — In  Mor- 

it  is  not  a  part  of  the  case.     Loomis  ris  Canal,  etc.,  Co.  v.  State,  14  N.  J. 

9.  Commercial  Bank,  4  How.  (Miss.)  L.  411,  it  was  said  the  state  "is  never 

660.  properly  plaintiff  in  certiorari  where 

S.  Holden    v,    Lamberton    (Minn.,  the  object  of  the  writ  is  to  relieve  in- 

1887),  34  N.  W.  Rep.  336.  dividuals   in   matters  afifecting  their 

Proooodings  to  Bupport  the  Poor. —In  private  rights,  unless  the  proceeding 

State  V,  Clerk  of  Middletown,  24  N.  J.  complained  of  has  been  instituted  and 

L.  124,  it  was  held  that  the  writ  would  carried  on  by  the  state  in  its  corporate 
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flettiMAMit  of  Pauper. — Thus  where  the  matter  sought  to  be  reviewed 
is  one  affecting  the  public  police,  such  as  the  settlement  of  a 
pauper,  the  state  should  be  the  party  plaintiff.* 

Highway  Prooeedingt. — It  has  likewise  been  held  that  the  name  of 
the  state  may  be  used  as  plaintiff  where  a  review  is  sought  of  pro- 
ceedings to  establish  a  public  highway.*  But  individuals  who  are 
aggrieved  by  the  establishment  of  a  highway  are  entitled  to  the 
writ  for  the  redress  of  their  private  wrongs.' 

Segvlatioa  and  Lioenie  of  Bale  of  Intozioating  Llquon. — The  writ  has 
been  denied  where  it  was  applied  for  by  an  individual  citizen  to 
obtain  a  review  of  proceedings  to  prohibit,  regulate,  or  license  the 
sale  of  intoxicating  liquors,  and  such  applicant  showed  no  private 
and  direct  injury  resulting  from  such  proceedings.* 

and  political  character,  and  for   po-  greatly  deteriorated  in  value  by  the 

litical  or  municipal  purposes;  in  other  prohibition  of  the  sale  of  intoxicating 

words,  the  name  of  the  state  cannot  liquors,  and  who  has  been  refused  a 

be  used  as  plaintiff  in  certiorari,  ex-  license   to   sell   intoxicating   liquors, 

cept  in  those  cases  in  which  the  indi-  because  of  the  result  of  an  election 

vidua],  for  whose  benefit  or  relief  it  wherein  the  vote  was  against  the  sale 

is  sued  out,  cannot,  upon  legal  princi-  of  intoxicating  liquors,  is  peculiarly 

pies,  be  himself  the  plaintiff;  or  where  and  beneficially  interested  in  the  result 

the  state  or  the  whole  community  have  of  such  election,  and  may  sue  out  the 

some  rights  or  interests  in  the  subject  writ  to  review  the  proceedings  of  the 

matter,  not   speculative  or  political,  board  of  county  commissioners  calling 

but  direct  and  positive  rights  and  in-  such  election.     Champion  v,   Minne- 

terests,  which  are  to  be  affected  one  haha  County,  5  Dakota  416. 

way  or  the  other."     And  in  that  case.  An  ordinance  of  a  town  council  to 

mrhcre  the  controversy  was  between  a  the  effect  that,  in  accordance  with  the 

canal  company  and  the  owners  of  land  petition  of  a  majority  of  the  voters  of 

'VFhich  had  been  taken  for  the  canal,  the  town,  no  liquor  license  should  be 

it  was  held  that  the  name  of  the  state  thereafter  issued  for  twelve  months, 

-was  improperly  used  as  plaintiff.  is  not  reviewable  at  the  suit  of  a  per- 

1.  Overseers  of  Poor  v.  Overseers  son  who  before  the  passage  of  the 
of  Poor,  13  N.  J.  L.  289.  ordinance  had  filed  a  petition  for  a 

2.  Readington  Tp.  v,  Dilley,  24  N.  license,  when  at  the  time  of  his  appli- 
J.  L.  209.  cation  for  the  writ  no  final  action  had 

In  Moore  v,  Hancock,  11  Ala.  245,  been  taken  on  such  petition.     Lexing- 

the   question  was  raised,  but  left  un-  ton  v.  Sargent,  64  Miss.  b2i,  following 

decided,  whether  the  writ  could  be  McCreary  v,  O'Flinn,  63  Miss.  204. 

sued  out,  except  in  the  name  of  the  Cititens ^  Voters ^  and  Taxpayers, — The 

state,  to  quash  an  order  changing  a  mere  citizen  and  taxpayer  of  a  city  is 

public  road.  not  entitled  to  the  writ  to  review  the 

S.  See  I./.,  tff/ra.  validity  of  an  ordinance  prohibiting 

4.  Eegnlation  of  Llqaor  Trafflo  and  Imii-  the  sale  of  liquor,  no  charge  having 

anee  of  LiooBMO. — The  general  rule  is  been  made  against  him  of  having  vio- 

that  an  action  of  certiorari  cannot  be  lated  the  ordinance.     Iske  v,  Newton, 

maintained  for  the  correction  of  xt-  54  Iowa  586. 

regularities  or  errors  in  the  proceed-  A  voter  of  a  town  is  not  entitled  to 

ings  of  the  board  of  supervisors,  rela-  the  writ  to  review  the  issuance  of  a 

tive  to  the  issuance  of  permission  to  liquor  license,  where  he  had  not  made 

manufacture,  buy,  or  sell  intoxicating  himself  a  party  to  the  record  by  peti- 

Kquors,  unless  the  prosecutor  has  a  tioning  against  the   issuance  of  the 

pecuniary  interest  in  the  proceedings,  license.      McCreary    v,    O'Flinn,    63 

Darling  v.  Boesch,  67  Iowa  702.  Miss.  204,  followed  in    Lexington   v. 

Rights  of  Liquor  Dealer, — A   retail  Sargent,  64  Miss.  621. 

liquor  dealer  who  owns  a  large  amount  But  where  voters  and  citizens  ap- 

of    property    which     would     become  peared  before  the  board  and  objected 
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Seleeiion  of  Ofldal  Vewipapcr  Inr  Oouity. — The  action  of  a  board  of 
county  supervisors  in  selecting  an  official  newspaper  for  the 
county  is  not  reviewable  at  the  suit  of  the  owner  and  publisher 
of  a  rival  newspaper.* 

Um  and  Oceapation  of  Street. — Residents  and  taxpayers  of  a  city  are 
not  entitled  to  a  review  of  proceedings  of  municipal  authorities 
authorizing  the  obstruction  or  occupation  of  a  street,  where  they 
do  not  suffer  private,  direct,  and  material  injury,  but  only  such 
inconvenience  as  that  to  which  the  entire  public  at  large  is  sub- 
jected.* 


to  the  issuance  of  a  liquor  license, 
they  were  entitled  to  sue  out  the  writ 
to  have  the  issuance  of  such  license 
reviewed.  McCreary  v,  Rhodes,  63 
Miss.  308. 

A  resident  or  taxpayer  in  a  village 
has  no  sufficient  interest  in  the  result 
of  an  election  under  the  local  option 
law  to  entitle  him  to  a  writ  of  certio- 
rari to  review  proceedings  to  recan- 
vass  the  votes.  Holden  r.  Lamberton 
(Minn.,  1887),  34  N.  W.  Rep.  336. 

In  State  v.  Heege,  37  Mo.  App.  338, 
a  review  was  sought  of  the  action  of 
the  County  Court  in  granting  a  license 
to  keep  a  dramshop.  By  special 
leave  of  court  a  taxpayer  was  per- 
mitted tJ  sue  out  the  writ,  because 
neither  the  attorney-general  nor  the 
county  attorney  deemed  it  his  duty  to 
sue  out  the  writ  in  behalf  of  the  state 
or  county. 

Iowa  Statute.  —  Since  Code  Iowa, 
g  1530,  provides  that  upon  appli- 
cation being  made  to  the  board  of 
supervisors  for  permission  to  manu- 
facture, buy,  or  sell  intoxicating 
liquors,  any  resident  of  the  county 
may  appear  and  show  cause  why  such 
permission  should  not  be  granted,  a 
citizen  who  appears  before  the  board 
and  resists  the  issuance  of  the  permit 
becomes  thereby  a  party  to  the  pro- 
ceeding, and  may  sue  out  a  writ  of 
certiorari  to  review  the  validity  there- 
of.    Darling  v.  Boesch,  67  Iowa  702. 

Rhode  Island  Statute,  —  Since  Pub. 
Laws  R.  I.  1889,  c.  816,  g  3,  provides 
that  persons  residing  within  two  hun- 
dred feet  of  a  place  proposed  for  a 
liquor  license  may  remonstrate  against 
the  issuance  of  such  license,  a  person 
who  lives  within  two  hundred  feet  of 
such  place  is  entitled  to  the  writ  to 
review  the  issuance  of  such  license, 
although  he  is  not  a  party  to  the  rec- 
ord.    Dexter  v.  Cumberland,  17  R.  I. 


1.  Iowa  News  Co.  v.  Harris,  62 
Iowa  501;  Smith  v.  Yoram,  37  Iowa 
89;  Welch  V,  Mahaska  County,  23 
Iowa  199. 

2.  Depriyation  of  Vie  of  8tro«t.— To 
entitle  the  applicant  for  the  writ  to  a 
review  of  the  validity  of  a  city  ordi- 
nance granting  permission  to  con- 
struct a  railroad  track  on  a  street,  he 
should  have  some  peculiar  private 
rights  or  interests  that  will  be  in- 
juriously afifected.  State  v.  Trenton, 
36  N.  J.  L.  79. 

Residents  and  taxpayers  of  a  city 
are  not  entitled  to  a  review  of  pro- 
ceedings changing  the  location  of  a 
railroad  crossing,  although  they  will 
be  deprived  of  the  use  of  the  highway 
as  a  passage  to  and  from  their  lands; 
the  damage  being  the  same  in  kind 
as  that  which  is  suffered  by  others 
who  own  land  situated  on  the  same 
street.  Davis  v.  Hampshire  County. 
153  Mass.  ai8,  followed  in  Hammond 
V,  Worcester  County,  154  Mass.  509. 

Rights  of  Abutting  Property  Owners. 
— A  city  ordinance  authorizing  a  rail- 
road company  to  continue  to  maintain 
a  platform,  previously  constructed,  in 
a  street,  is  not  reviewable  at  the  in- 
stance of  the  taxpayers  owning  prop- 
erty abutting  on.  such  street,  imme- 
diately opposite  such  platform,  where 
it  is  not  shown  that  such  taxpayers 
have  suffered  private,  direct,  or  ma- 
terial injury  beyond  that  which  is 
suffered  by  the  public  at  large.  Jersey 
City  V.  State,  53  N.  J.  L.  434,  reversing 
52  N.  J.  L.  65. 

Owners  of  Fee  Simple  in  Street,-''^^^ 
owners  of  fee  simple  of  land  in  a  street 
may  prosecute  a  certiorari  to  test  the 
legality  of  a  city  ordinance  purport- 
ing to  authorize  a  railway  company 
to  place  rails,  poles,  and  wires  on 
their  land  in  the  street.  State  v. 
Jersey  City  (N.  J.,  1894),  30  Atl.  Rcp* 
531. 
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Th«  Selator. — When  the  writ  is  sued  out  in  the  name  of  the  state 
the  person  applying  therefor  is  called  the  relator.  The  object  of 
the  relator,  in  part  at  least,  is  to  have  a  party  who  may  be 
responsible  for  the  costs  in  case  of  an  adverse  result/  and  it  is  of 
no  importance  who  the  relator  is  so  long  as  he  does  not  officiously 
intermeddle  in  a  matter  in  which  he  has  no  concern. • 

Criminal  Protooation. — When  the  writ  is  sued  out  in  behalf  of  the 
state  or  people  to  remove  an  indictment,  the  district  or  prosecut- 
ing attorney  is  the  proper  party  to  apply  for  the  writ.' 

b.  Whether  the  Applicant  must  have  been  a  Party. — 

There  is  a  diversity  of  opinion  as  to  whether  the  writ  should  be 
issued  on  the  application  of  one  who  is  not  a  party  to  the  pro- 
ceedings of  which  he  seeks  a  review ;  but  the  preponderance  of 

Conflicting  Bighti  to  TTae  of  Street. — A  "  You  must  take  your  own  course  on 
traction  company  having  power  to  that  subject.  You  have  a  right  to 
maintain  a  railway  in  a  street  is  en-  remove  the  other  causes  or  to  try 
titled  to  sue  out  the  writ  to  review  the  them  where  they  are,  as  you  think  ad- 
granting  of  a  license  to  another  com-  visable/'  See  also  People  v,  Webb, 
pany  to  construtt  tracks  in  the  same  i  Hill  (N.  Y.)  179,  where  an  indict- 
street,  as  the  former  company  would  ment  was  removed  by  certiorari  on 
be  injuriously  affected  if  the  license  theapplicationof  the  district  attorney. 
were  permitted  to  stand.  State  v.  In  People  v.  Monnais,  17  Abb.  Pr. 
Board  of  Public  Works  (N.  J.,  1894),  (N.  Y.  Supreme  Ct.)  345,  the  writ  was 
29  Atl.  Rep.  163.  prosecuted   by   the   district   attorney 

Monieipal  Improvements  and  Ambm-  under  the  provisions  of  2  Rev.  Stat. 

menti. — See  e.  Municipal  Improvements  N.  Y.  736. 

and  Assessments^  infra.  Criminal  Contempt. — Where  a  witness 

1.  People  V,  Wagner,  7  Lans.  (N.  is  committed  to  prison  for  a  criminal 

Y.)  467.  contempt  in  refusing  to  testify  in  a 

S.  nie  Belator. — A  stranger  in  inter-  criminal  case,  and  is  discharged  on 

est  cannot  prosecute  the  writ  in  the  habeas   corpus,   the   people    are    the 

name  of  the  state  at  his  own  will  and  party  in  whose  behalf  the  writ  should 

plea5nre.       State    v.    Newark,    etc.,  be  issued  to  review  such  discharge, 

Turnpike  Co.,  3  N.  J.  L.  126.  and  it  may  be  procured  by  the  dis- 

In  People  v.  Westchester  County,  trict  attorney.     People   v.  Hicks,    15 

57  Barb.  (N.  Y.)  377,  it  was  held  that  Barb.  (N.  Y.)  153,  citing  People  v.  Cas- 

thc  writ  might  be  sued  out  to  review  sels,  5  Hill  (N.  Y.)  164,  wherein  the 

and  correct  items  alleged  to  have  been  discharge  of  a  witness  under  similar 

illegally  included  in  a  tax,  on  the  rela-  circumstances  was  reviewed   on  cer- 

tion   of  a  person  who  was  simply  a  fiorari  brought  by  the  district  attor- 

resident  and  taxpayer.  ney;  the  court  remarking  that  it  was 

S.  The  Distriot  Attorney  ei  Belator.—  "  the  duty  of  the  district  attorney  to 

Where  the  writ  is  sued  out  in  behalf  see  that  the  ends  of  public  justice  were 

of  the  state  to  remove  an  indictment  not  defeated  by  permitting  the  wit- 

from  the  Oyer  and  Terminer  to  the  ness  to  be  discharged  before  he  had 

Supreme  Court,  the  district  attorney  submitted  to  answer  a  proper  ques- 

is  the  proper  party  to  apply  for  the  tion." 

writ.  People  v.  Baker,  3  Park.  Cr.  Acquittal  of  Violation  of  City  Ordinance. 
Rep.  (N.  Y.  Supreme  Ct.)  181,  citing  -^Since  under  the  Georgia  statutes  a 
People  V,  Vermilyea,  7  Cow.  (N.  Y.)  writ  of  certiorari,  or  writ  of  error, 
141,  wherein  certain  indictments  hav-  does  not  lie  in  behalf  of  the  state  to 
ing  been  removed  into  the  Supreme  review  a  judgment  of  acquittal  in  a 
Court,  the  district  attorney  inquired  criminal  prosecution,  by  analogy  a 
whether  he  should  remove  others  in-  city  is  not  entitled  to  the  writ  to  re- 
volving the  same  questions  and  re-  view  the  acquittal  of  one  accused  of 
quiring  the  attendance  of  the  same  violating  a  city  ordinance.  Cranstoa 
witnesses.      Savage,  C.J.,  answered,  v.  Augusta,  61  Ga.  572. 
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authority  would  seem  to  require  that  the  writ  should  be  denied 
to  a  stranger  to  the  proceedings,  who  should  resort  to  some 
other  remedy  for  redress.* 


1.  Ezecution  agaixKit  Stranger  to  Judg- 
ment.— Where  an  execution  is  improp- 
erly issued  against  an  administrator, 
on  a  judgment  of  the  County  Court 
settling  an  estate,  such  administrator, 
not  being  a  party  to  the  judgment,  is 
not  entitled  to  the  writ.  Watson  v. 
May,  6  Ala.  133. 

Claimant  of  Property  Seiied. — The  writ 
cannot  be  sued  out  to  review  proceed- 
ings under  2  Rev.  Stat.  N.  Y.  615, 
g  8  ^/  seq.^  to  seize  the  property  of 
one  abandoning  his  indigent  family, 
by  one  who  claims  the  ownership 
of  property  included  in  the  inven- 
tory, such  claimant  not  being  a  party 
to  the  proceeding.  People  v.  Over- 
seers of  Poor,  44  Barb.  (N.  Y.)  467. 

Sommary  Prooeedings  against  Tenant. 
— In  Colden  v.  Botts,  12  Wend.  (N. 
Y.)  234,  it  was  held  that  one  who  had 
no  interest  in  summary  proceedings 
to  recover  the  possession  of  land  was 
not  entitled  to  the  writ. 

Bights  of  Landlord.  —  In  People  v, 
Andrews,  52  N.  Y.  445,  it  was  held 
that  a  landlord  whose  tenant  had 
been  dispossessed  at  a  suit  of  the 
grantee  of  a  tax  title  was  entitled  to 
the  writ  to  review  such  disposses- 
sion, although  the  landlord  was  not  a 
party  to  the  proceedings. 

But  see,  contra^  Stevens  v.  Smith,  8 
Ired.  (N.  Car.)  38,  wherein  it  was  held 
that  a  landlord  against  whose  tenant 
proceedings  in  forcible  entry  and  de- 
tainer had  been  instituted  was  not 
entitled  to  the  writ. 

Wife  of  Tenant. — In  People  v.  Mc- 
Caffrey, 42  Barb.  (N.  Y.)  530,  the  writ 
was  denied  to  the  wife  of  a  tenant 
who  had  been  dispossessed  for  non- 
payment of  rent. 

Person  in  Possession  under  Contract 
with  Tenant, — One  who  is  in  posses- 
sion of  land  under  a  contract  with  a 
tenant  holding  over  after  the  expi- 
ration of  his  term,  and  who  is  dis- 
possessed by  virtue  of  proceedings 
against  the  tenant,  is  not  entitled  to  a 
review  of  such  proceedings  against 
the  tenant,  he  not  being  a  party 
thereto.  Starkweather  v.  Seeley,  45 
Barb.  (N.  Y.)  164. 

Prooeedings  to  Partition  Land. — In 
Dyer  v.  Lowell,  30  Me.  217,  wherein 
the  writ  was  sued  out  .to  review  pro- 


ceedings on  an  application  for  parti- 
tion by  persons  alleging  that  they 
were  owners  of  land  as  tenants  in 
common  with  certain  persons  to  them 
unknown,  it  was  held  that  the  peti- 
tioner for  the  writ  need  not  be  a  party 
to  the  record,  but  that  it  might  be 
sued  out  by  any  one  interested  in  the 
subject  matter  upon  which  the  record 
acts. 

Attachment. — An  order  directing  a 
sheriff  who  has  levied  an  attachment 
to  turn  over  the  property  to  an  as- 
signee of  the  debtor  may  be  reviewed 
at  the  suit  of  the  plaintifi  in  attach- 
ment. State  V.  Rose  (N.  Dak.,  1894). 
58  N.  W.  Rep.  514. 

Garnishment. — In  Wilson  v.  Barthol- 
omew, 45  Mich.  41,  where,  after  the 
rendition  of  judgment,  a  garnishment 
was  sued  out  against  a  person  having 
in  his  possession  property  belonging 
to  the  defendant,  and  judgment  was 
rendered  against  the  garnishee,  it 
was  held  that  the  defendant  was  en- 
titled in  his  own  name  and  in  his  own 
behalf  to  a  review  of  such  garnish- 
ment proceedings;  following  Thomp- 
son V.  School  Dist.  No.  6,  25  Mich. 
483;  Campau  v.  Button,  33  Mich.  525. 

Kandamni  Proceedings.  —  Where  a 
judgment  for  the  restitution  of  land 
is  rendered,  and  subsequently  the 
clerk  is  commanded  by  a  mandamus 
to  issue  a  writ  of  restitution,  the  party 
against  whom  the  judgment  was 
sought  to  be  enforced  may  apply  for 
the  writ,  although  he  is  not  a  party 
to  the  mandamus  proceedings.  Clary 
V.  Hoagland,  5  Cal.  476. 

IQisiBeippi  Statnte.  —  Under  Hutch. 
Code  Miss.  712,  §  45,  which  provided 
that  all  persons  aggrieved  by  the 
judgment  of  the  board  of  police  of 
any  county  might  appeal  by  bill  of 
exceptions  or  certiorari  to  the  Circuit 
Court,  the  right  to  the  writ  was  not 
confined  to  technical  parties  to  the 
record;  and  the  president  and  board 
of  selectmen  of  a  town  were  entitled 
to  sue  out  the  writ  to  review  an  order 
of  the  county  board  of  police  granting 
a  liquor  license,  in  violation  of  the 
alleged  right  of  such  town  to  grant 
such  license,  Deberry  r.  Holly 
Springs,  35  Miss.  385.  But  the  coort 
announced  that  at  common  law  none 


166 


Purtlw.  CER  TIORARL      The  Applipant  for  the  Writ 

The  Test  m  to  the  Bight  to  the  Writ. — The  true  test,  as  announced 
by  an  eminent  judge,  as  to  the  right  of  review  is,  was  the  per- 
son seeking  the  review  a  party  in  form  or  in  substance  to  the 
proceedings  sought  to  be  reviewed,  so  as  to  be  concluded  by 
the  determination  thereon  ?  If  not,  although  his  rights  may  have 
been  infringed  by  an  improper  execution  of  the  process  of  the 
court,  he  is  not  entitled  to  the  writ,  but  should  resort  to  another 
remedy.* 

Froeeedingi  Condneted  without  Segnlar  Partiei. — It  is  worthy  of  remark 
that  in  most  of  the  cases  where  the  writ  is  granted  on  the  appli- 
cation of  one  who  is  not  a  party,  the  proceedings  under  review 
are  not  of  that  character  which  requires  regular  parties  plaintiff 
and  defendant,  as  in  ordinary  suits ;  and  also  that  in  such  cases 
the  writ  is  never  granted  except  on  the  application  of  one  whose 
interest  in  the  proceedings  is  direct  and  immediate.* 

c.  Issuance  of  Writ  on  Application  of  Person  Ag- 
grieved.— The  writ  will  not  be  issued  on  the  application  of  one 
who  has  no  ground  of  complaint,  whether  the  applicant  there- 
for is  a  party  to  the  proceedings  or  not.*  Where,  however,  the 
applicant  for  the  writ  has  been   actually  aggrieved  by  the  pro- 

bnt  a  party  to  the  record  can  main-  reviewed  at  the  instance  of  one  who 

tain  the  writ.  alleges  a  lien  upon  and  title  to  such 

Bighti  of  Surety  on  Certiorari  Bond. —  lands,  where  the  return  does  not  show 

Where  the  writ  is  sued  out  from  the  such  lien  or  title;  and  it  is  immaterial 

Circuit  Court  to  a  justice's  court  at  that  the  objection  to  the  proceedings 

the  suit  of  a  garnishee,  the  surety  on  is   want   of  jurisdiction   in   the   Pro- 

the  certiorari  bond  has  no  right  to  bate  Court.      Hewitt    v.    Judge,    67 

intervene  and  defend  in  behalf  of  the  Mich.  i. 

garnishee.     Gould  v,  Meyer,  36  Ala.  Grant  of  Land  under  Kavigable  Water. 

565.  — A  determination  of  commissioners 

1.  Johnson,  J.,  in  Starkweather  v,  of  the  land  office  granting  lands  under 

Seeley,  45  Barb.  (N.  Y.)  164.  the  waters  of  a  navigable  river  is  not 

8.  In   support  of   the    proposition  reviewable  at  the  suit  of  one  who  is 

that  the  writ  may  be  sued  out  by  one  not  the  owner  of  adjacent  land  or  of 

who  is  directly  and  immediately  in-  the  land  granted,  and  who  is  in  no 

terested,  though  not  a  party,  see  the  way  aggrieved  by  the  determination, 

cases  cited  in  note  i,  under  r.,  infra ^  People  v.  Land  Office  Com'rs,  135  N. 

p.  168, and  the  following:  Bath  Bridge,  Y.  447* 

etc.,  Co.  V,  Magoun,  8  Me.  292;  Perry  Order  of  Court  Discharging  Bailiff. — 

V.  Perry,  i  Term  (N.  Car.)  184.  Where  the  Circuit  Court  passes   an 

S.  State  V,  Street,  etc.,  Com'rs,  42  order  restricting  the  number  of  per- 

N.  J.  L.  510;     State  v.  Cake,  24  N.  J.  sons  that  the  sheriff  shall  employ  in 

L.  516;  State  V.  Clerk  of  Middletown,  the  capacity  of  bailiffs  and  dismissing 

24  N.  J.  L.  124;  Vanderstolph  v.  Boy-  a  named  person  as  bailiff,  the  sheriff 

Ian,  50  Mich.  330;  Morse  v,  Williams,  is  not  injured  thereby,  and  is  not  en- 

92  Mich.    250;    Cushing  v.   Gay,    23  titled   to  have  such  order  reviewed. 

Me.   10;  Rand  v.  Toble,  32  Me.  450;  Exp,  Strobach,  49  Ala.  443. 

Ex  p,  Keenan,  21   Ala.   558;  Holden  Diieharge  of  Insolvent. — One  who  is 

V,  Lamberton  (Minn.,  1887),  34  N.  W.  not  a  creditor  of  an  insolvent,  and 

Rep.  336;  Colden  v.  Botts,  12  Wend,  who  has  no  interest  which  is  or  can 

(N.  Y.)  234.  be  affected  by  his  discharge,  is  not  a 

Bighti  of  lienor.  —  Proceedings  be-  proper  party  to  sue  out  the  writ  to 

fore  the  Probate  Court  for  the  sale  review   such    discharge.      People    v, 

of  lands  by  an  executor  cannot  be  Stryker,  24  Barb.  (N.  Y.)  649. 
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ccedings  of  which  he  complains,  and  the  proceedings  are  review- 
able by  certiorari,  he  is  entitled  to  the  writ.* 

The  Prevailing  Party-  —Unless  the  judgment  of  the  inferior  tribunal 
is  in  favor  of  the  applicant  in  all  particulars  and  to  the  fullest  ex- 
tent, he  is  not  deprived  of  his  right  to  the  writ  because  he  pre- 
vailed in  the  lower  court  in  some  particulars.* 

DiMretion  of  Court. — In  considering  whether  or  not  a  person  is  the 
proper  party  to  apply  for  the  writ,  the  court  frequently  exercises 
its  discretion.* 

Prevention  of  Substantial  Injury. — The  court  should  be  satisfied,  be- 
fore allowing  or  acting  upon  the  writ,  that  the  issuance  of  the 
writ  is  essential  to  prevent  some  substantial  injury  to  the  appli- 
cant ;  *  and  it  devolves  upon  the  applicant  to  show  his  right  to 
prosecute  the  writ,* 

Orievanoei  of  Othen. — The  applicant  must  have  grievances  of  his 
own,  and  must  not  base  his  right  to  the  writ  on  the  ground  that 
the  rights  of  others  have  been  infringed.* 

1.  Roser  v.  Marlow,  R.  M.  Charlt.  Snbstitntion  of  Ezeentor  for  Deoadent. 

(Ga.)   542;    Wilson   v.    Bartholomew,  — Where  an  executor  is  authorized  to 

45  Mich.  41,  folloiving  Thompson  v,  control  and  manage  the  real  estate  of 

School  Dist.  No.  6,  25  Mich.  483,  and  the   decedent,  and  is   in  fact  a  trus- 

Campau  v.  Button,  33  Mich.  525;  Peo-  tee,  he  may  be  substituted  as  relator 

pie  w.  Andrews,  52  N.  Y.  445;  People  in   proceedings  previously  instituted 

V,  Rose  (N.  Dak.,  1894),  58  N.  W.  Rep.  by  the  decedent  affecting  such  land. 

514.  People  V,  Robinson.  17  How.  Pr.  (N. 

liability  to  Damages. — The  superin-  Y.  Supreme  Ct.)  534. 
tendent  of  an  insane  asylum,  who  will  Proeeention  of  Writ  by  OAeer  in  Indi- 
be  liable  for  the  wrongful  detention  yidnal  Capacity. — Where  one  who  sues 
of  an  alleged  insane  person,  has  suffi-  out  the  writ  is  entitled  to  it  in  his 
cient  interest,  in  proceedings  by  ha-  individual  capacity,  his  official  desig- 
beas  corpus  to  release  an  inmate  of  nation  may  be  stricken  out  of  the 
the  asylum,  to  entitle  him  to  a  review  title  as  surplusage.  People  r.  Wag- 
thereof.  Palmer  v.  Buck,  83  Mich,  ner,  7  Lans.  (N.  Y.)  467. 
528.  8.  Failure  to  Allow  Set-oiF.— In  Bis- 

Offloer  Interested  in  Knowing  Bonnda-  sell  v.  Marshall,  6  Johns.  (N.  Y.)  100, 

ries  of  Township. — A  town  supervisor  it  was  held  that  the  defendant  was 

who  is  officially  interested  in  knowing  entitled  to  sue  out  the  writ,  although 

the  boundaries  of  his  township  is  en-  judgment  was  rendered  in  his  favor 

titled   to  sue  out  the  writ  to  review  upon   the    demand    of    the    plaintiff, 

the  action  of  the  board  of  supervisors  where  the  justice  refused  to  allow  a 

in    dividing    up    the     township    and  set-off. 

creating  a  new  township.     People  v.  8.  People  v.  Andrews,  52  N.  Y.  445. 

Gladwin  County,  41  Mich.  647.  See  also  V.  i.  Granting  of  Writ  Dis- 

Heirs. — Proceedings  in  the  Probate  cretionary ^  supra. 

Court  for  the  sale  of  real  estate  to  4.  People  v.  New  York,  5  Barb.  (N. 

pay   debts   may   be  reviewed  at   the  Y.)  43. 

suit  of  an  heir.     Deans  v,  Wilcoxon,  5.  Coddington  v,  Stanton,  7  N.  J.  L. 

18  Fla.  531.  84. 

Benefldary  under  Will.— In  Roser  v.  6.  Petition   of  West  Bath,  36  Me. 

Marlow,  R.   M.   Charlt.  (Ga.)  542,   it  74;  Gushing  v.  Gay,  23  Me.  10;  Strong 

was  held  that  the  next  friend  of  a  v.  County  Com'rs,  31  Me.  578;  State 

slave  who  was  given  his  freedom  by  v.  Stout,  33  N.  J.  L.  42,  distinguishing 

a  will  was  entitled  to  sue  out  the  writ  State  v.  Cake,  24  N.  J.  L.  516;  State 

to   review  an   order   prohibiting   the  v.  Emmons,  24  N.  J.   L.  45;  State  v, 

probate  of  such  will,  although  neither  Clerk  of  Middletown,  24  N.  J.  L.  124; 

the  slave  nor  his  next  friend  was  a  Tucker's    Petition,    27    N.     H.    405; 

party  to  the  record.  Goodell  v,  Kalamazoo.  63  Mich.  416. 
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Oerporatimis  are  not  entitled  to  the  writ  for  the  purpose  of  redress- 
ing injuries  to  stockholders ;  ^  and,  conversely,  individual  stock- 
holders are  not  entitled  to  the  writ  in  behalf  of  the  corporation.* 

Tha  AppUoanVs  GaiiM  mutt  be  Meritorioiii. — Where  the  applicant  for  the 
writ  by  his  own  showing  is  not  entitled  to  prevail,  the  writ  will  be 
denied,  notwithstanding  errors  committed  by  the  inferior  court, 
and  ♦:he  fact  that  the  judgment  is  adverse  to  the  applicant.* 

Attempt  to  Gait  Coita  on  AdTonary. — The  writ  has  been  denied  where 
the  applicant  therefor  prevailed  in  the  inferior  court,  but  sought 
a  review  merely  for  the  purpose  of  compelling  his  adversary  to 
incur  further  costs.* 

Aoquieeoenoe  In  Irregularitiee  and  Eitoppel. — The  writ  will  not  be  issued 
on  the  application  of  one  who  has  acquiesced  in  the  irregularities 
for  which  he  seeks  a  quashal  of  the  proceedings,  or  who,  by  his 
conduct,  is  estopped  to  object  to  the  proceedings.* 

d.  Assessment  and  Levy  of  Taxes — Bights  of  indiyiduai  Tax- 

pajrtn. — As  a  general  rule,  unless  allowed  by  statute,  the  writ  will 
not  be  issued  at  the  suit  of  an  individual  taxpayer  for  the  purpose 
of  reviewing  the  assessment  and  levy  of  taxes,  when  the  error  or 
irregularity  complained  of  is  one  affecting  all  taxable  persons 
alike.* 

1.  See  VIII.  I.  d.  Assessment  and  Levy  the  discharge  was  by  an  officer  having 
cf  Taxes ^  infra,  no  jurisdiction.      People  v.    Roberi- 

2.  Silk  Mfg.   Co.   V,  Campbell,   27  son,  26  How.  Pr.  (N.  Y.  Supreme  Ct.) 
N.   J.    L.   539:  State  v,  Snedeker,  30  90. 

N.  J.  L.  80.  Highway     Proceedings,  —  A     party 

AiBda^t  of  Frwidexit  of  Gorporatioii. —  through  whose  land  a  proposed  road 

In   People  v,  Madison  County,  51  N.  runs   is   entitled   to    the   writ   where 

Y.  442,  the  court  disregarded  an  ob-  want  of  jurisdiction  is  complained  of, 

jection  that  the  president  of  the  bank  although  such  objection  was  not  raised 

instead  of  the  corporation  appeared  in  the  court  below.     Commissioners' 

as  relator,  where  the  affidavit  upon  Ct.  v,  Thompson,  18  Ala.  694. 

which   the   writ    was  based   showed  Person  Conoemed  in  Institiition  of  Pro- 

clearly  that  it  was  made  for  and  in  oeodingi. — One  who  has  petitioned  for 

behalf  of  the   corporation,  and   that  the  bonding  of  a  town  in  aid  of  a  rail- 

the  corporation  was  the  party  seeking  road  is  not  estopped  to  sue  out  the 

relief.  writ  for  the  purpose  of  reviewing  pro- 

S.  Childress     v.     Black,    9    Yerg.  ceedings    had    upon    such     petition. 

(Tenn.)  317.  People  v.  Wagner,  7  Lans.  (N.  Y.)  467. 

4.  Hughes  V,  Stickney,  13  Wend.  6.  State  v.  Clerk  of  Middletown,  24 
(N.  Y.)  280,  wherein  application  was  N.  J.  L.  124. 

made  for  the  writ,  under  2  Rev.  Stat.  Assesfmexits  for  County  Charges.  —  In 

N.  Y.,  providing  that  "  either  party  People  z'.  Allegany  County,  15  Wend, 

thinking  himself  aggrieved   by  such  (N.  Y.)  198,  it  was  held  that  the  writ 

judgment  can  remove  it  by  certiorari."  would  not  lie  at  the  suit  of  a  taxpayer 

5.  Peters  v,  Peters,  8  Cush.  (Mass.)  for  the  purpose  of  reviewing  assess- 
529;  Rinehart  v,  Cowell,  44  N.  J.  L.  ments  for  county  charges,  where  the 
360.  complaint   was   that  the  relator  had 

Jnriidietional  Brron  —  Discharge  of  been  required  to  pay  more  than  his 

Insolvent, — Where    the   writ    is    sued  just  proportion  of  the  county  charges, 

out  to  review  the  discharge  of  an  in-  but  that  in  consequence  of  the  allow- 

solvent,  it  is  immaterial  that  one  of  ance  of  the  illegal  charges  his  tax,  in 

the  relators  had  not  objected  to  the  common  with  that  of  every  other  per- 

sufficiency  of  the  insolvent's  affidavit,  son,  had  been  improperly  increased. 
when  it  appears  from  the  return  that        SemiMion  of  Tax  to    which    City  ii 
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Corrtetioa  of  IndiTidwd  AiMHmeat  Only. — When  the  writ  is  allowed  at 
all  on  the  application  of  an  individual  taxpayer,  it  is  generally  for 
the  purpose  of  bringing  up  only  so  much  of  the  assessment  as  in- 
juriously affects  him,  and  for  the  correction  of  the  assessment  as 
to  him  only.* 

Remedy  by  lijiuietioii. — When  the  taxpayer  has  a  remedy  by  in- 
junction the  writ  will  not  be  allowed.* 

Aiienmeiite  against  Btoeklioldan  in  Oorporationa. — Where  a  review  is 
sought  of  an  assessment  against  stockholders  upon  their  shares  of 
stock  in  a  corporation,  and  the  assessment  is  one  for  whose  pay- 
ment the  corporation  is  not  liable,  either  directly  or  indirectly, 
the  writ  should  be  sued  out  by  the  stockholders  and  not  by  the 
corporation.* 


Entitled. — A  resident  taxpayer  may 
sue  out  the  writ  to  review  the  correc- 
tion and  amendment  of  an  assessment 
whereby  a  portion  of  the  tax  to  which 
a  city  is  entitled  is  remitted.  Collins 
V,  Davis,  57  Iowa  256,  citing  State  v. 
Smith,  7  Iowa  244,  and  State  v,  Bailey, 

7  Iowa  390,  which  were  proceedings 
by  mandamus;  and  Collins  v,  Ripley, 

8  Iowa  129,  Rice  v.  Smith,  9  Iowa 
570,  and  Cornell  College  v.  Iowa 
County,  32  Iowa  520,  in  which  cases 
equitable  relief  was  afiforded  at  the 
instance  of  taxpayers. 

Innanoe  of  Writ  in  Kame  of  State  on 
Petition  of  Taxpayer. — The  writ  may 
be  sued  out  in  the  name  of  the  peo- 
ple to  review  and  correct  an  assess- 
ment alleged  to  have  been  illegally 
included  in  a  tax  levy,  on  the  relation 
of  a  resident  and  taxpayer.  People 
».  Westchester,  8  Abb.  Pr.,  N.  S.  (N. 
Y.  Supreme  Ct.)  277. 

Hew  York  Statute.— Laws  N.  Y.  1880, 
which  provide  that  a  party  who  is  or 
will  be  injured  by  an  alleged  illegal, 
erroneous,  or  unequal  assessment 
may  sue  out  the  writ,  do  not  author- 
ize the  issuance  of  the  writ  at  the 
suit  of  one  whose  land  is  assessed 
proportionately  higher  than  other 
land  on  the  roll,  unless  he  will  be  ac- 
tually compelled  to  pay  more  than 
his  just  share  of  the  aggregate  tax. 
People  V.  Carter,  109  N.  Y.  576,  modi- 
fying 46  Hun  (N.  Y.)  444. 

Aase«ment8  in  Aid  of  Baibroade.— The 
writ  may  be  sued  out  on  the  relation 
of  a  town  for  the  purpose  of  reviewing 
proceedings  to  bond  such  town  in  aid 
of  a  railroad.  People  v,  Wagner,  7 
Lans,  (N.  Y.)  467. 

In  People  v.  Morgan,  65  Barb.  (N. 
Y.)  473,  it  was  held  that  a  taxpayer 


might  sue  out  the  writ  to  review  the 
proceedings  of  assessors  and  railroad 
commissioners  bonding  a  town  in  aid 
of  a  railroad  company,  and  that  the 
town  was  not  the  proper  party. 

In  Ryan  v,  Varga,  37  Iowa  78,  the 
writ  was  sued  out  by  taxpayers  to 
review  the  validity  of  a  tax  levied  io 
aid  of  the  construction  of  a  railroad. 
The  court,  without  discussing  the 
question  of  parties,  cited  Flemiog  v. 
Mershon,  36  Iowa  414,  wherein  a  tax- 
payer sued  for  an  injunction. 

In  Jordon  v.  Hayne,  36  Iowa  9,  the 
writ  was  sued  out  by  a  taxpayer  to  re- 
view proceedings  in  calling  an  election 
upon  the  question  of  levying  a  tax  in 
aid  of  the  construction  of  a  railroad. 
It  was  held  that  certiorari  was  the 
proper  remedy,  without  any  question 
being  raised  as  to  whether  a  taxpayer 
was  the  proper  party  plainti£f. 

1.  People  V.  Westchester  County,  57 
Barb.    (N.    Y.)    377,    Hting  Swift  r. 
Poughkeepsie,   37   N.   Y.   511,  where 
suits  were  brought  to  recover  back 
taxes  that  had  been  paid,  and  the  court 
said  that  the  taxpayers  should  have 
resorted   to  their   remedy  by  certio- 
rari while  the  assessment  was  in  fieri. 
See  also  People  v.  Van  Alstyne,  32 
Barb.  (N.  Y.)  131;  Susquehanna  Banic 
V.    Broome    County,   25    N.    Y.    S'^i 
and  Baldwin  v.  Buflfalo,  35  N.  Y.  380. 
2.  Taxation  for  Support  of  Schools.— 
In  State  v.  Kingsland,  23  N.  J.  L.  B5 
the  court  refused  to  quash  proceed- 
ings touching  the  raising  of  an  appro- 
priation of  taxes  for  the  support  of 
schools, -at  the  suit  of  a  single  tax- 
payer, because  his  grievance  migl^t 
be  redressed  by  injunction. 

8.  State  V,   Cook,  32  N.   ).  L.  347' 
People  w.  Coleman,  41  Hun  (N.  Y.) 
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e.  Municipal  Improvements  and  Assessments. —  In  New 

jfersey  a  citizen  of,  and  property  owner  and  taxpayer  in,  a  city 
may  sue  out  the  writ  to'  review  the  validity  of  an  ordinance 
authorizing  public  improvements,  -and  he  need  not  wait  until 
expenditures  have  been  made  and  an  assessment  has  been  actually 
levied  on  his  property.* 

^44,/i>//owingPtop\cv.  Wall  St.  Bank,  behalf  of  the  person  who  is  the  legal 

39  Hun  (N.  Y.)  525,  and  distinguishing  owner  of  the  shares  of  stock  in  a  bank 

Pelton  V,  National  Bank,   loi   U.   S.  at   the  date  when  the  assessment  is 

143;  Cummings  v.  National  Bank,  loi  deemed  to  have  been  made,  though 

U.  S.  153;  Hills  V,  Exchange  Bank,  he  is  not  the  apparent  owner  by  the 

105  U.  S.  319;  and  Boyer  v.  Boyer,  113  list  required  to  be  kept  by  the  bank, 

U.  S.  689,  which  were  suits  by  banks  under  Laws  N.  Y.  1880,  c.  269,  §  i, 

in  behalf  of  their  stockholders  to  re-  which  provides  that  the  writ  may  be 

strain  the  collection  of  taxes,  the  re-  allowed  on  the  petition  of  any  person 

lief  afforded  being  equitable.  assessed  and  claiming  to  be  aggrieved. 

ControlHng  Intereit  in  Gorporatioii. —  People  v.   Barker  (Supreme  Ct.),  33 

Individual     stockholders,     however  N.  Y.  Supp.  1042. 

great  their  interest  in   the  corpora-  1.  State  t^.  Paterson,  34N.  J.  L.  163; 

tion,  are  not  entitled  to  the  writ  to  State  v.  Jersey  City,  34  N.  J.  L.  390; 

review  an  assessment  against  the  cor-  State  v.  Hudson  County  Ave.  Com'rs, 

poration,  but  it  should  be  sued  out  37  N.  J.  L.  12. 

by  the  corporation.     State  v.  Cook,  But  see  State  v,  Bronson,  35  N.  J. 

32  N.  J.  L.  347;  State  v,  Flavell,  24  L.   468,  wherein  it  was   held   that  a 

N.  J.  L.  370.  taxpayer  and   landowner  within  the 

SuhBtitntion  of  Stoekholderi  for  Gorpo-  limits  of  a  municipal  corporation  was 

ration. — In  State  v.  Cook,  32  N.  J.  L.  not  entitled  to  a  review  of  proceed- 

347,    where   the  writ  was  improperly  ings   to  lay  out  streets,  etc.,  and  to 

sued  out  by  a  bank  to  review  an  as-  issue  bonds  to  defray  the  expenses  of 

sessment  against  the  stockholders  of  the  work,  when  he  was  not  liable  to 

such  bank,  the  court  denied  an  appli-  be  assessed  for  benefits,  and  owned 

cation,  made  at  the  hearing,  to  per-  no  land  on  the  line  of  the  proposed 

mit  the  stockholders  to  act  as  prosecu-  improvements, 

tors  instead  of  the  bank.  Payer  of  PoU  Tax. — In  State  v.  Con- 

Vew  Jersey  Statute.— Although  Acts  sumers'  Water  Co.  (N.  J.,  1894),  28 
N.  J.  1866,  p.  T085,  with  reference  to  Atl.  Rep.  578.  it  was  held  that  a  resi- 
taxing  the  capital  stock  of  banks  pro-  dent  of  a  city  who  pays  a  poll  tax 
vided  that  it  should  be  the  privilege  may  sue  out  the  writ  to  review  pro- 
of said  banks  to  retain  and  pay  the  ceedings  to  authorize  public  improve- 
amount  of  said  tax  assessed  to  each  ments,  payable  in  bonds  of  the  city, 
of  said  stockholders  thereof,  out  of  although  he  pays  no  property  tax. 
the  dividends  from  time  to  time  de-  Said  the  court:  *'  It  would  be  a  nar- 
dared,  yet  such  taxes  were  not  a  row  distinction  to  draw  to  hold  that  a 
charge  against  the  bank,  and  the  writ  citizen  who  pays  a  trivial  property  tax 
of  certiorari  could  not  be  sued  out  is  a  competent  prosecutor,  and  that 
by  the  bank  to  review  such  assess-  one  who  may  soon  be  liable  to  pay 
ments.  State  v.  Cook,  32  N.  J.  L.  a  much  greater  tax  is  incompetent 
347.                           •  to  test  the  legality  of  a  transaction 

Kew  York  Btatate. — A  national  bank  which  will  result  in  imposing  a  bur- 

cannot  sue  out  the  writ  under  Laws  den   of  debt   upon    his    municipality 

N.  Y.  1880,  c.  269,  to  review  the  le-  for   a    generation.      The    city   itself 

gality  of  an  assessment  for  a  tax  to  is  represented  by   those  who  passed 

be   imposed   upon  the  shares   of  the  this  ordinance,  and  therefore  the  only 

stockholders  in  such  bank.     People  persons  who  will  and  can  take  meas- 

V.  Coleman,  41  Hun  (N.  Y.)  344,//?/-  ures  to  test  its  legality  are  residents, 

hwing  People  v.  Wall  St.    Bank,  39  and  the  use  of  the  writ   for  such  a 

Hun  (N.  Y.)  525.  purpose  should  be  liberally  granted." 

Owner  of  Stock  at  Date  of  Assess-  Abutting  Owners. — An  abutting  own- 

meni, — The  writ  may  be  sued  out  in  er  may  maintain  certiorari  to  review 
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After  Compl«tiom  of  Improveauati. — After  the  improvements  have 
been  made,  and  money  has  been  expended  thereon,  a  review  of 
the  assessment  at  the  suit  of  a  few  out  of  many  property  holders 
is  allowed,  if  at  all,  with  reluctance.^ 

/.  Highway  Proceedings— B«view  oa  AppUwtioa  «f  PriTata  citiMM. 

— Proceedings  to  establish,  alter,  maintain,  or  repair  roads  and 
highways  will  not  be  reviewed  on  the  application  of  private  citi- 
zens who  apply  for  the  writ  in  their  own  behalf,  where  such  ap- 
plicants have  no  special  property  rights  or  interests  involved.* 

Applioanti  AffBcUd  Only  m  Memben  of  Gommniiity. —  Persons  who  have 
not  suffered  any  private  injury  by  the  failure  to  lay  out  a  portion 
of  the  highway  petitioned  for,  or  by  the  alteration  of  the  line  of 
a  highway,  and  who  are  not  affected  otherwise  than  as  members 
of  the  community,  are  not  entitled  to  the  writ.* 


a  city  ordinance  changing  the  grade 
of  a  street  in  front  of  his  property, 
and  where  the  change  of  grade  is  jus- 
tified only  as  part  of  an  entire  scheme, 
he  may  question  the  legality  of  the 
entire  proceeding.  Read  v.  Camden, 
54  N.  J.  L.  347. 

1.  Royiew  of  AiMtsments  for  Pnblio 
Improvementi.— In  People  v.  Cheritree, 
6  Thomp.  &  C.  (N.  Y.)  473,  it  was 
said  that  the  allowance  of  the  writ 
on  behalf  of  two  or  three  out  of  a 
large  number  of  persons  interested  in 
like  manner  in  assessments  and  taxes 
for  local  improvements  should  be 
discountenanced,  especially  where 
adequate  relief  is  afforded  in  pro- 
ceedings at  law. 

In  the  Matter  of  Mount  Morris 
Square,  2  Hill  (N.  Y.)  14,  where  the 
writ  was  applied  for  to  review  pro- 
ceedings touching  a  municipal  im- 
provement, and  assessments  therefor, 
the  court  said:  "  In  general,  we  ought 
not  to  allow  the  writ  where  assess- 
ments of  taxes  or  awards  of  damages 
are  in  question  which  affect  any  con- 
siderable number  of  persons.  If  there 
be  a  want  of  jurisdiction,  even  in  the 
judicial  act  sought  to  be  reviewed, 
or,  in  other  words,  if  there  be  an  ex- 
cess of  legal  power,  by  which  any 
person's  rights  may  be  injuriously 
affected,  an  action  lies;  and  it  is 
much  better  that  he  should  be  put 
to  this  remedy  than  that  the  whole 
proceeding  should  be  arrested,  and 
perhaps  finally  reversed,  for  such  a 
cause.  The  assessments  and  tax  rates 
of  the  government,  both  general  and 
local,  are  all  imposed  and  framed  by 
the  officers  of  municipal  corporations 
ox  quasi  corporations,  some  portion  of 


whose  duties  may  be  considered  ju- 
dicial, and  therefore  technically  the 
subjects  of  a  writ  of  certiorari;  and 
the  evil  would  be  intolerable  if  these 
were  to  be  deemed  as  a  matter  of 
course  liable  to  arrest  and  general  re- 
versal, because  in  respect  to  a  single 
person,  or  any  number  of  persons, 
the  officers  may  have  overstepped  the 
precise  line  of  their  jurisdiction." 
Followed  in  Matter  of  Fifty-first 
Street,  3  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  232,  wherein  the  review  of  an 
assessment  for  grading  a  sidewalk 
asked  for  by  only  one  of  the  persons 
assessed  was  denied.  See  also  Peo- 
ple V.  Allegany  County,  15  Wend. 
(N.  Y.)  198,  and  People  v.  New  York.  5 
Barb.  (N.  Y.)  43.  In  the  latter  case 
the  writ  was  sued  out  to  review  pro- 
ceedings relative  to  the  construction 
of  a  sewer,  and  it  was  held  incumbent 
upon  the  applicant  to  satisfy  the  court 
that  it  was  necessary  to  issue  the  writ 
to  prevent  some  substantial  injury 
being  done  to  him, 

8.  Wood  County  Ct.  v.  Boreman, 
34  W.  Va.  87;  Vandersiolph  v.  Boylan, 
50  Mich.  330,  distinguishing  Campau 
V,  Button,  33  Mich.  525. 

LiabiUtj  to  Work  Boad.—The  fact 
that  an  owner  of  slaves  lived  so  near 
the  route  of  a  contemplated  road  that 
his  slaves  might  be  called  out  to  work 
upon  the  road  did  not  entitle  him 
to  the  writ  to  review  the  order  estab- 
lishing such  road.  Parnell  v.  Com- 
missioners* Ct.,  34  Ala.  278. 

8.  Harkness  v.  Waldo  County,  26 
Me.  353,  wherein  complaint  was  made 
that  a  portion  of  the  highway  was 
not  opened  ;  Conklin  v.  YiWmorc 
County,    13   Minn.  454,  wherein  the 
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Highway  CommiMionert. — Where,  however,  an  order  made  by  the 
commissioners  of  highways  relative  to  the  alteration  of  the  high- 
way is  reversed  on  appeal,  such  reversal  may  be  reviewed  at  the 
suit  of  the  highway  commissioners.* 

Owneri  of  Land  Taken. — The  owners  of  land  through  which  a  pro- 
posed road  runs,  and  whose  lands  are  taken  for  such  road,  have 
such  interest  in  the  proceedings  to  establish  the  same  as  to  entitle 
them  to  a  review  thereof ;  *  and  where  the  applicant  for  the  writ 
shows  injury  to  his  private  property  by  the  establishment  of  the 
highway  he  is  entitled  to  the  writ  in  his  own  name,  and  need  not 
apply  for  it  in  behalf  of  the  state.* 

erlevanees  of  Otheri. — The  irregularity  complained  of  must  be  one 
affecting  the  rights  of  the  applicant  for  the  writ,  and  it  will  not 
be  allowed  where  his  objection  is  that  the  rights  of  others  have 
been  infringed.* 


line  of  the  highway  was  altered  and 
the  writ  was  denied  because  the  road 
was  not  near  the  petitioner's  land,  and 
because  he  was  not  damnified  more 
or  otherwise  than  other  residents  of 
the  town. 

1.  Highway    Com'rs    v.    Claw,    15 
Johns.  (N.  Y.)  537. 

2.  Pingree  v,  Penobscot  County,  30 
Me.  351;  State  v.  Stout,  33  N.  J.  L. 
42;  State  V.  Hudson  County  Ave. 
Com'rs,  37  N.  J.  L.  12;  Names  v. 
Highway  Com'rs,  30  Mich.  490;  Com- 
missioners' Ct.  V,  Thompson,  18  Ala. 
694,  following  Road,  etc.,  Com'rs  v. 
T^ompson.  15  Ala.  134;  State  v,  Gold- 
stucker,  40  Wis.  124;  People  v.  Gray, 
49  Hun  (N.  Y.)  465,  although  in  this 
case  no  question  was  raised  as  to 
whether  the  landowner  was  a  proper, 
party. 

Bights  AffeetMl  by  Portion  of  Highway 
Only. — In  Names  v.  Highway  Com'rs, 
30  Mich.  490,  it  was  held  that  one 
whose  land  was  taken  for  a  highway 
was  entitled  to  the  writ  and  could 
ask  that  the  entire  road  be  vacat- 
ed, although  the  road  was  a  long 
one  and  his  rights  were  not  affected 
except  by  a  portion  of  such  highway. 

Maadamm  to  Compel  Isfoanoe  of  Writ. 
— In  Ex  p.  Keenan,  21  Ala.  558,  it 
was  held  that  one  through  whose 
land  a  proposed  road  ran  had  suffi- 
cient interest  in  the  proceedings  lay- 
ing out  such  road  to  entitle  him  to 
the  writ;  and  the  circuit  judge,  hav- 
ing refused  to  award  the  writ,  was 
compelled  to  do  so  by  mandamus. 

Ponon  Informally  Treated  at  a  Party. 
— The  writ  may  be  sued  out  to  review 
proceedings  to  remove  an  encroach- 


ment upon  a  highway  by  one  who 
appears  to  have  rights  injuriously 
affected,  and  who  was  informally  and 
irregularly  treated  and  recognized  by 
the  commissioners  of  highways  as  a 
party,  although  he  does  not  appear 
of  record  as  a  party.  Campau  v. 
Button,  33  Mich.  525. 

Objections  not  Raised  Below.  —  In 
Smith  V,  Lauderdale  County,  i  Stew. 
(Ala.)  183,  it  was  held  that  proceed- 
ings to  lay  out  a  road  could  not  be 
reviewed  on  the  application  of  parties 
who  had  not  resisted  the  proceedings 
in  the  court  below. 

See  also  Wood  County  Ct.  v.  Bore- 
man,  34  W.  Va.  87,  wherein  it  was 
held  that  an  order  of  the  County 
Court  altering  a  road  and  rebuilding 
a  bridge  would  not  be  reviewed  at 
the  suit  of  citizens  and  taxpayers  who 
had  not  appeared  before  the  County 
Court  and  objected  to  the  order  or 
moved  to  have  it  set  aside. 

8.  Commissioners'  Ct.  v.  Thompson, 
18  Ala.  694. 

As  to  when  the  writ  should  be  prose- 
cuted in  the  name  of  the  state,  see 
VIII.  I.  a.  Prosecution  in  Name  of 
Statfy  supra, 

4.  Petition  of  West  Bath,  36  Me. 
74;  Cushing  V.  Gay,  23  Me.  9. 

Asseisment  of  Damages  to  Landholders. 
—Proceedings  to  establish  a  town  way 
are  not  reviewable  at  the  suit  of  the 
town  through  which  the  road  runs, 
where  the  alleged  error  is  that  no 
damages  were  assessed  to  a  land- 
holder, no  injury  to  the  town  being 
complained  of.  Strong  v.  County 
Com'rs,  31  Me.  578. 

Although   in   a  highway   case  the 
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g.  Joinder  in  Application  for  the  Writ. — Persons  who 

have  no  ground  of  complaint  should  not  be  united  with  those  who 
are  entitled  to  the  writ ;  *  and,  in  general,  it  is  improper  to  join 
persons  who  are  not  jointly  interested  in  the  proceedings  of  which 
a  review  is  sought,  and  whose  interests  are  separate  and  dis- 
tinct.* 

Joinder  to  teTo  Szponio. — The  joinder  of  persons  whose  rights  and 
interests  are  separate  and  distinct  is  improper,  although  they  aim 
at  a  common  result  and,  to  save  expense,  unite  in  the  prosecution 
of  the  writ.* 


relator  cannot  object  to  the  failure  to 
award  damages  to  another  landholder, 
he  may  complain  where  such  other 
landholder  has  been  improperly 
awarded  damages.  State  v.  Stout, 
33  N.  J.  L.  42,  distinguishing  State 
V.  Cake,  24  N.  J.  L.  518. 

1.  State  V.  Street,  etc.,  Com'rs,  42 
N.  J.  L.  510. 

8.  Separato  Interwts  in  Property  Taxed. 
— In  Libby  v.  West  St.  Paul,  14  Minn. 
248,  where  a  review  was  sought  of 
proceedings  to  levy  a  tax  to  pay 
**  bounty  bonds,"  it  was  held  that 
persons  who  were  not  jointly  inter- 
ested in  the  property  taxed,  and  who 
had  separate  and  distinct  interests, 
both  with  regard  to  the  property  taxed 
and  to  the  tax  itself,  were  not  entitled 
to  join  in  an  application  for  the 
writ. 

Judgment  againit  One  of  Two  Defend- 
anti. — In  Jaqueth  v.  Jackson,  17  Wend. 
(N.  Y.)  434,  suit  was  brought  before 
a  justice  of  the  peace  by  summons 
against  J.  and  H.,  which  summons  was 
served  on  J.  only,  and  judgment  was 
rendered  against  J.  only.  It  was 
held  that  H.  could  not  unite  with  J. 
in  procuring  the  writ. 

Penoni  Uidting  in  Caveat  against  Road. 
— ^Where  two  persons  unite  in  sign- 
ing and  filing  a  caveat  against  record- 
ing the  return  of  surveyors  establish- 
ing a  private  road,  such  persons  need 
not  join  in  suing  out  the  writ,  as 
their  interests  are  none  the  less  sev- 
eral. Powell  V,  Hitchner,  32  N.  J.  L. 
211. 

Disttharge  of  Insolvent. — In  Browning 
r.  Cooper,  18  N.  J.  L.  196,  where  the 
writ  was  sued  out  to  review  the  dis- 
charge of  an  insolvent,  it  was  held 
that  it  was  not  necessary  that  all  of 
the  insolvent's  creditors  should  join 
as  parties  plaintiff.  It  was  said  that 
any  danger  of  a  multiplicity  of  suits 
could  be  controlled  by  the  court  in  its 


exercise  of  discretion  as  to  whether 
the  writs  should  issue. 

8.  Beview  of  Condemnation  Proeoodingi. 
— Different  persons  whose  lands  have 
been  taken  by  a  canal  company  can- 
not join  in  certiorari  to  review  such 
condemnation  proceedings,  as  their 
rights  are  several,  individual,  and 
distinct.  And  it  is  no  justification 
for  their  joining  that  they  do  so  to 
save  expense.  Morris  Canal,  etc., 
Co.  V.  State,  14  N.  J.  L.  411. 

Taxation  in  Aid  of  Bailroad.  —  In 
Wood  worth  v.  Gibbs,  61  Iowa  398,  it 
was  held  that  taxpayers  in  different 
townships  could  not  unite  in  an  action 
of  certiorari  to  test  the  validity  of 
taxes  voted  in  different  townships  in 
a  county  to  aid  in  the  construction  of 
a  railroad.  Said  the  court:  "  The 
plaintiff's  theory,  doubtless,  was  that 
while  it  is  true  that  the  taxes  sought 
to  be  defeated  by  each  are  different 
from  those  sought  to  be  defeated  by 
any  other,  they  aim  at  a  common 
result,  and  that  is,  the  annulment  of 
the  levy.  The  plaintiffs,  we  think, 
misconceived  the>  true  character  of 
the  levy,  so  far  as  the  question  before 
us  is  concerned.  They  doubtless  re- 
garded it  as  a  single  act.  Possibly 
the  levy  of  the  taxes  in  the  different 
townships  was  made  by  a  single  reso- 
lution. The  record  does  not  show 
how  it  was  made.  But  it  is  not  import- 
ant to  know.  The  levy  of  the  taxes  in 
one  township,  was.  in  the  nature  of 
the  case,  something  distinct  from  the 
levy  of  the  taxes  in  another  township, 
and  this  constitutes  the  controlling 
circumstance.  It  may  be  that  if  the 
levy  had  been  made  by  a  single  reso> 
lution,  and  the  defect  complained  of 
had  inhered  in  the  resolution  itself, 
and  had  been  of  a  common  character, 
the  plaintiffs  might  be  said  to  have  a 
common  interest  in  the  annulment  of 
the  levy.     But  such   are  not  the  de- 
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Ciremuftaiieee  Anthoriiing  Joinder. — Where,  however,  the  injuries  com- 
plained of  arise  from  the  same  cause  and  are  of  the  same  nature, 
and  the  remedy  is  against  the  same  persons,  different  persons  who 
are  aggrieved  by  the  proceedings  of  the  inferior  court  or  tribunal 
may  join  in  suing  out  the  writ.* 

Joint  Defendant!  in  Civil  AotioA. — Where  there  is  a  judgment  against 
two  defendants  jointly  they  not  only  may,  but  should,  join  in  the 
application  for  the  writ.* 

h.  Objections  to  Parties  Plaintiff— Motion  to  snpenede  or 
Qnash  Writ  — When   the  writ  has  been  allowed  to  an  improper 


fects.  *  *  •  Such  being  the  case,  it 
appears  to  us  that  there  was  both  a 
misjoinder  of  plaintiffs  and  of  causes 
of  action." 

1.  Cowing  V,  Ripley,  76  Mich. 
650. 

Iowa  Statute.— In  Rich  man  v.  Mus- 
catine County,  70  Iowa  627,  it  was 
held  under  Iowa  Code,  g  2545,  pro- 
viding **that  all  persons  having  an 
interest  in  the  subject  of  the  action, 
and  in  obtaining  the  relief  demanded, 
may  be  joined  as  plaintiffs,"  that  dif- 
ferent property  owners,  subject  to 
assessments  on  account  of  the  con- 
struction of  a  levee  upon  their  lands, 
might  join  in  applying  for  a  certiorari 
to  review  the  action  of  the  supervisors 
in  assessing  the  cost  of  such  levee. 

Ownera  of  Land  Taken  for  Highway. — 
Landowners  who  suffer  like  injuries 
by  the  laying  out  of  a  highway  may 
join  in  an  application  for  a  writ  of 
certiorari  to  review  the  establishment 
of  such  highway,  where  the  irregu- 
larity complained  of  is  a  fundamental 
error  invalidating  the  entire  proceed- 
ings. Cowing  V.  Ripley,  76  Mich. 
650,  wherein  the  objection  was  that 
there  was  no  proper  adjudication  of 
the  public  necessity  for  the  laying  out 
of  the  proposed  road,  or  any  necessity 
of  taking  the  lands  of  the  plaintiffs. 
But  it  is  otherwise  where  the  objec- 
tion is  merely  that  damages  have  not 
been  assessed  to  such  landowners. 

Where  the  owners  of  three  separate 
and  distinct  parcels  of  land,  uncon- 
nected with  each  other,  objecc  to  the 
eF''ablishment  of  a  highway  over  such 
land,  for  the  reason  that  their  damages 
have  not  been  assessed,  their  rights 
are  so  distinct  that  they  cannot  join 
in  prosecuting  the  writ.  Chambers  v, 
Lewis,  9  Iowa  583. 

2.  Otcy  ».  Rogers,  4  Ired,  (N.  Car.) 

$34. 
Bat  see,  centra y  Dobson  v.  Dickson 


8  Ala.  252.  It  would  seem  that  in  this 
case  the  writ  was  sued  out  by  some 
of  the  defendants  in  the  original  ac- 
tion without  the  joinder  of  one  of  the 
defendants. 

Bnnunons  and  fleveranoe. — The  proper 
course  to  be  pursued  by  one  of  several 
joint  defendants  who  is  desirous  of 
suing  out  the  writ  is  to  proceed  by 
summons  and  severance.  Cox  v. 
Haines,  3  N.  J.  L.  261,  followed  in 
State  V,  easier  (N.  J.,  1895),  31  Atl. 
Rep.  223. 

Bnle  to  Show  Cause. — Or,  instead  of 
proceeding  by  summons  and  sever- 
ance, one  defendant  may  take  a  rule 
upon  the  party  refusing  to  join,  re- 
quiring him  to  show  cause  why  the 
applicant  should  not  be  permitted  to 
prosecute  the  writ  alone.  Ballinger 
V.  Sherron,  14  N.  J.  L.  144,  following 
Sheppard  v.  Fenton,  9  N.  J.  L.  8. 

Bale  Beqniring  Other  Party  to  Join. — 
The  writ  should  not  be  sued  out  by 
one  of  two  defendants;  but,  on  a 
motion  to  quash,  it  is  a  sufficient  an- 
swer that  the  party  not  joined  is  in- 
capable of  consenting  to  join,  or  that 
he  is  absent  from  the  state;  and  if  it 
appear  that  he  has  refused  to  join,  a 
rule  may  be  served  on  him  requiring 
him  to  appear  and  join,  or  be  pre- 
cluded. People  V,  Rensselaer  C.  P., 
II  Wend.  (N.  Y.)  174. 

Why  Joint  Defendants  mnit  Unite. — 
The  reason  why  one  of  two  joint 
defendants  is  not  permitted  to  prose- 
cute the  writ  alone  without  summon- 
ing the  other  defendant  and  procuring 
an  order  permitting  a  severance,  is 
that,  unless  this  be  done,  the  other 
defendant  would  retain  his  right  to 
sue  out  another  writ,  and  would 
thus  have  it  in  his  power  to  harass 
the  plaintiff.  State  v,  Casler  (N.  J., 
i895)»  31  Atl.  Rep.  223,  citing  Brad- 
shaw  V.  Callaghan,  8  Johns.  (N.  Y.) 
558;  Cox  V.  Haines,  3  N.  J.  L.  261. 
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party,  the  proper  method  to  raise  the  objection  is  to  make  a  mo- 
tion to  supersede  or  quash  the  writ.^ 

MotiM  u  ttriki  mx. — When,  however,  one  or  more  of  the  appli- 
cants for  the  writ  are  proper  parties  plaintiff,  and  the  objection 
is  merely  that  improper  parties  have  joined  with  them  in  the  ap- 
plication, the  writ  should  not  be  quashed  because  of  such  mis^ 
joinder,  but  a  motion  should  be  made  to  strike  out  the  improper 
parties.* 

2.  The  Defendant— ii.  Direction  of  the  Writ — (i)  To  the 
Custodian  of  the  Record. — Since  the  object  of  the  writ  of  certiorari 
is  to  procure  the  transmission  by  an  inferior  tribunal  of  its  record, 
or  a  copy  thereof,  to  the  court  out  of  which  the  writ  issues,  for 
the  purpose  of  enabling  the  latter  court  to  inspect  such  record, 
the  writ  should  be  directed  to  the  court,  tribunal,  board,  or  officer 
which  is,  in  legal  contemplation,  the  custodian  of  such  record.' 

(2)  To  Recording  Officers — Couty  Qwk. — When  the  record  ol 
the  inferior  tribunal's  proceedings  is  transmitted  to  the  county 
clerk  for  the  purpose  of  recordation  among  the  county's  records, 
and  the  inferior  tribunal  remains,  notwithstanding  such  recorda- 
tion, the  actual  and  legal  custodian  of  the  record,  the  writ  should 
not  be  directed  to  the  county  clerk,  but  to  the  tribunal  or  board 
whose  proceedings  are  to  be  reviewed.* 

City  ©r  Town  Cl«rk. — Where  the  clerk  of  a  city  or  town,  although 
he  has  charge  of  the  records  of  the  city  or  town,  is  not  the  legal 
custodian  thereof,  but  has  custody  merely  as  agent  of  the  city  or 
town,  the  writ  should  not  be  directed  to  him,  but  to  the  common 
council  of  the  city  or  to  the  town.* 

1.  Sec  XIV.  3./.  Defect  of  Parties,  of  its  record.     McPhcters  v.  Morrill. 

infra.  66  Me.  123;  Worcester,  etc.,  R.  Co.  ». 

8.  People  V,  Cheetham,  45  Hun  (N.  Railroad  Com*rs,  118  Mass.  561. 

Y.)  6;  Jaqueth  v.  Jackson,  17  Wend.  4.  State  v.   Browning,  28  N.  J-  L. 

(N.  Y.)  434.  556.   wherein   it    was   held   that  the 

Hew  York  Statnts. — Under  Code  N,  county  clerk's  possession  of  the  ccr- 

Y.,  §  173.  the  court  may  strike  out  the  tificate  of  the  alteration  of  a  school 

name  of  one  who  has  been  improperly  district  was  merely  for  the  purpose  of 

joined  as  relator.     People  v.  Wagner,  recording  it,  and  that  the  writ  should 

7  Lans.  (N.  Y.)  467.  have  been  directed  to  the  supcrinten- 

OlJMtioA  Waived. — Error  in  omitting  dent  and  trustees, 
to  join  a  necessary  party  as  relator  is  But  see  Morris  Canal,  etc.,  Co.  f« 
waived  where  no  objection  was  made  State,  14  N.  J.  L.  411,  wherein  the 
thereto  until  after  a  hearing  on  the  papers,  etc.,  themselves  were  trans- 
merits.  People  V.  McLean,  80  N.  Y.  mitted  to  the  clerk's  oflSce,  there  to 
254*  remain  a  public  record. 

S.  Crawford  v.  Scio  Tp.,  22  Mich.  5.  IMreetionofWrittoCommoBOatMU* 

405;  State  V,  Harrison,  46  N.  J.  L.  79;  —State  v.   Milwaukee,   86  Wis.  37^1 

Com.  V.  McAllister,  I  Watts  (Pa.)  307;  State   ».   Fond  du  Lac,  42  Wis.  a87. 

Milwaukee   Iron  Co,    v.  Schubel,   29  wherein  it  was  held  proper  to  direct 

Wis.  444.  the  writ  to  the  common  council  of  » 

Another   reason    for  directing  the  city,  and  not  to  the  city  clerk, 

writ  to  the  inferior  tribunal  is  that  To  Town  rather  than  to  Town  ^^^"1 

such   tribunal    should    be    given    an  State  v,  Harrison,  46  N.  J.  L.  79.  •"" 

opportunity  to  maintain  the  regularity  Woodbridge  Tp.  v.  Allen,  43  H*  V  ^ 
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(3)  To  Court,  Judge,  or  Clerk — Court  or  Judgo.— When  a  judge 
has  acted  as  the  presiding  officer  of  a  court,  and  the  action  to  be 
reviewed  is  that  of  the  court,  and  not  that  of  the  judge  acting 
ofScially  out  of  court  by  virtue  of  his  office,  the  writ  should  be 
directed  to  the  court,  and  not  to  the  judge.* 

Clork  of  Covrt — It  follows  from  what  has  been  said  as  to  the  direc- 
tion of  the  writ  to  the  court  or  judge,  that  it  should  not  be  directed 
to  the  clerk ;  but  authority  for  such  practice  is  not  wanting  where 
the  court  is  a  court  of  record.* 

(4)  To  Municipal  and  Quasi-Municipal  Bodies  and  Officers— 
Xuddpal  ImprovemoBts  and  Aioeifmonts. — Applying  the  rule  that  the  writ 
must  be  directed  to  the  custodian  of  the  record,  when  a  review 
is  sought  of  proceedings  touching  municipal  improvements  and 
assessments  therefor,  the  writ  must  be  directed  to  the  municipal 
corporation,  or  to  the  board  or  officers  who  have  control  of  the 
record,  according  to  the  circumstances  of  the  particular  case.* 

a63,  wherein   it   was   held    the   writ  but  to  the  clerk;  the  Probate  Court 

should  be  directed  to  the  town,  and  being  a  court  of  record,  and  the  clerk 

not  to  the  clerk.  being  the  custodian  of  its  records. 

1.  Fraser  v.   Freelon,   53  Cal.  644;  Derton  v,  Boyd,  21  Ark.  264. 
Livingston  v,  Livingston,  24  Ga.  379.  8.  Dlrootionof  WrittoMnnioipalCorpo- 
See  also  People  v,  Brennan,  79  Mich,  ration. — Where  the  common  council, 
362.  under  the  charter  of  a  city,  is  a  per- 

Cortiorari    to    Bufply    Dimlaiitioa   of  manent  body,  and  has  the  legal  con- 

Beoord. — Where  the  writ  is  issued  to  trol  of  all  its  records  and  papers,  a 

supp;y  a  diminution  of  the  record  it  writ  sued  out  to  procure  a  review  of 

should  be  directed  to  the  court  below,  the  acts  and  proceedings  of  the  com- 

but  a   return   may  be   made  by  the  mon  council  touching  the  making  of 

clerk.     Lambert  v.  People,  7  Cow.  (N.  improvements   should  be  directed  to 

Y.)  103.  the  common  council,  and  not  to  the  city 

Whoro  thero  is  Only  Ono  Jadgo  of  a  clerk.     State  v,  Milwaukee,  86  Wis. 

OoTirt,   it   is  not  of  much  importance  376;  State  v.   Fond  du  Lac,  49  Wis. 

whether  the  writ  is  directed  to  the  287,   distinguishing    Milwaukee    Iron 

court  or  to  the  judge;  and  while  it  is  Co.  v,  Schubel,  29  Wis.  444,  wherein 

proper  in  such  case  to  direct  the  writ  the    writ    was    sued  out    to    review 

to  the 'court,  it  is  permissible  to  di-  proceedings  of  the  board  of  review, 

rect  it 'to  the  judge.     Brown  County  which  was  not  a  permanent  body,  and 

V.  Winona,  etc.,  Land  Co.,  38  Minn,  which,  after  performing  its    duties, 

397;  Chambers  v.  Lewis,  9  Iowa  583;  dissolved,  leaving  its  records  in  con- 

Com.  V.  Winthrop,  10  Mass.  177.  trol  of  the  town  clerk. 

Jadgo  Aoting  as  <M&oor. — And  the  writ  Failure   to  direct   the   writ  to  the 

may  be  directed  to  the  judge  when  common  council  is  not  obviated  by 

he  has  acted   merely   as  an   officer,  directing  it  to  the  city  as  a  corporate 

Thus  where  a  judge  acted  as  an  offi-  body.     State  v,  Milwaukee,  86  Wis. 

cer,  1.^.,  as  a  judge  out  of  court,  in  376. 

issuing  a  writ  of  habeas  corpus  and  Pyoooodings  of  Board  of  Awooiori. — The 

in  discharging  the  applicant,  a  writ  writ  should  not  be  addressed  to  a  city 

of  certiorari  to  review  such  discharge  to  correct  alleged  errors  of  the  board 

was  properly  directed  to  him.     Cald-  of  assessors  or  the  board  of  revision 

well's  Case,  13  Abb.  Pr.  (N.  Y.  Su-  and  correction,  in  regard  to  assess- 

preme  Ct.)  405.     But  see  Livingston  ments   for  municipal  improvements, 

V.  Livingston,  24  Ga.  379.  but  should  be  directed  to  the  board 

2.  Clork  of  Probato  Gout. — Where  a  having  the  matter  in  charge  at  the 

review  is  sought  of  proceedings   in  time  of  the  issuance  of  the  writ.     Peo- 

thc  Probate  Court,  the  writ  should  pie  v.  New  York,  20  Hun  (N.  Y.)  73. 

not  be  directed  to  the  probate  judge,  Commissionori  Appoiatod  by  Snpromo 
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AiMMiiient  and  Lery  of  Taxof. — Since,  in  proceedings  to  assess,  levy, 
and  collect  taxes,  and  in  the  prosecution  of  the  usual  and  ordinary 
methods,  by  appeal  or  otherwise,  to  correct  or  revise  the  assess- 
ment, the  record  is  transmitted  to  and  from  the  custody  of  various 
officers,  peculiar  care  is  necessary  in  directing  the  writ,  when  a 
review  is  sought  of  such  proceedings ;  and  it  should  be  sent  to  the 
board  or  officers  who  committed  the  particular  irregularity  com- 
plained of,  and  not  to  a  board  or  officers  from  whom  they  ob- 
tained the  record,  or  to  whom  they  have  subsequently  trans- 
mitted it.* 


Court.— In    Bogert    v.   New  York,    7  1.  IMroetion  of  Writ  to  Aiieoron  after 

Cow.  (N.  Y.)  158,  it  was  held  that  the  Delivery  of  Boll  to  SnperriMn.  —  AI- 

writ  was  improperly  directed  to  the  though  inquiry  may  be  made  into  the 

mayor,  etc.,  of  the  city,  where  a  re-  regularity  of  the  proceedings  of  the 

view  was  sought  of  estimates  and  as-  inferior  tribunal,  even  after  its  powers 

sessments    made    by    commissioners  have  ceased,  for  the  purpose  of  giving 

appointed  by  the  Supreme  Court,  in  directions  looking  to  a  correction  of 

proceedings  by  the  city  to  widen  a  errors,  yet  where  the  writ  is  sued  oat 

street.  to  review  the  action  of  tax  assessors 

Committee  Appointed  by  Common  Conn-  after  the  assessors  have  completed 
eil. — ^Where  the  writ  is  sued  out  for  their  roll  and  delivered  it  to  the  board 
the  purpose  of  reviewing  proceedings  of  supervisors,  although  the  writ  is 
relative  to  the  improvement  of  a  street,  directed  to  the  supervisors  as  well  as 
it  should  not  be  directed  to  a  commit-  to  the  assessors,  the  court  cannot  cor- 
tee  appointed  by  the  common  council,  rect  errors  committed  by  the  assess- 
to  whom  were  referred  questions  ors,  since  the  board  of  supervisors, 
arising  on  the  assessment  and  remon-  to  whom  alone  the  writ  is  properly 
strance  thereto.  Ex  /.  Albany,  23  directed,  have  no  power  under  statute 
Wend.  (N.  Y.)  277.  to  correct  errors  complained  of  which 

Board  of  Public  Works. — In  State  v.  have  been  committed  by  the  assessors. 

Jersey  City,  35  N.  J.  L.  404,  wherein  People  v.  Tompkins,  40  Hun  (N.  Y.) 

a  review  was  sought  of  the  proceed-  228. 

ings  of  the  board  of  public  works  of  The  writ  should  not  be  directed  to 

the  city   for  the    construction    of   a  the  commissioners  of  taxes   and  as- 

sewer,  it  was  held  that  the  writ  was  sessments  after  the  assessment  roll 

properly  directed  to  the  board  of  pub-  has  been  delivered  to  the  supervisors, 

lie  works,  because  that  board  had  the  People  v.  Tax  Com'rs,  9  Hun  (N.  Y.) 

custody  of  the  proceedings  sought  to  6og,  following  People  v.  Tax  Com'rs, 

be   reviewed.      But   the  writ  should  43  Barb.  (N.   Y.)  494,  and  People  v. 

have  been  entitled  "  Against  the  May-  Reddy,  43  Barb.  (N.  Y.)  540 — in  which 

or  and  Aldermen  of  the  City."  cases  it  was  held  that  the  writ  should 

Board  of  Tillage  Tmeteoi. — Where  a  not  be  directed  to  the  assessors  after 

review  is  sought  of  the  proceedings  they  had  delivered  the  roll  to  the  su- 

of  the   village   to   create  a   debt  for  pervisors — and  People  v.  Delaney,  49 

municipal    improvements,    the     writ  N.   Y.  655,  wherein  it  was  held  that 

should   be  directed  to   the  board   of  the  power  of  the  assessors  over  the 

trustees  of  the  village,  and  not  to  the  roll  ceased  on  its  being  delivered  to 

corporation.     People  v.   Dansville,  4  the  board  of  supervisors,  and  that  the 

Thomp.  &  C.  (N.  Y.)  87.  certiorari  should  not  be  allowed. 

Commisaioneri  of  Streets  and  Bowers. —  Issuance  of  Supplementary  Writ  to 

When  the  writ  is  sued  out  to  review  Supervisors.  —  In   People  v.  McLean, 

an  assessment  made  by  the  commis-  80  N.  Y.  254,  the  writ  was  sued  out  io 

sioners   of   streets   and    sewers,   the  review   the  action  of  tax  assessors, 

writ  should  be  directed  to  the  com-  and   was   directed  to  the  assessors, 

missioners  only,  and  not  to  the  mayor  Upon    the  assessors   returning  that 

and  common  council  of  the  city;  and  the  roll  had  been  duly  certified  and 

if  improperly  directed  to  the  latter,  it  delivered  by  them  to  the  supervisors, 

should  be  quashed  as  to  them.     State  a  supplementary  writ  was  directed  to 

V.  Street,  etc.,  Com'rs,  42  N.  J.  L.  510.  the  supervisors. 
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Highway  Prooeedingi* — Where  the  writ  is  issued  to  review  proceed- 
ings to  establish  a  highway  or  remove  an  encroachment  from  a 


York  SUtnte. — Since  Laws  N.  to  writing  and  enter  the  same  in  du- 
Y.  1880,  c.  269,  authorizing  the  issu-  plicate,  and  deliver  such  duplicate  to 
ance  of  the  writ  for  the  collection  of  the  collector  of  the  township,  the  writ 
illegal,  erroneous,  or  unequal  assess-  should  not  be  directed  to  such  com- 
ments, provides  for  a  review  of  the  missioners  of  appeal,  but  to  the  of- 
proceedings  of  the  assessors,  and  ficer  having  the  custody  of  the  rec- 
does  not  contemplate  the  mere  affirm-  ord.  State  v,  Howell,  24  N.  J.  L. 
ance  or  reversal  of  the  whole  assess-  519. 

ment,  it  is  immaterial  what  officer  has        In  State  v,  Falkinburge,  15  N.  J.  L. 

the  actual  custody  of  the  assessment  320,  this  question  was  not  raised, 
roll  at  the   time  the  writ  was  sued        Tax  Collector. — Where  the  collector 

out;  and  the  writ  is  not  defective  in  of  the  township,  at  the  time  of  the 

not  making  the  supervisor  a  party,  issuance  of  the  writ,  has  the  dupli- 

People  V,  Smith,  24  Hun  (N.  Y.)  66.  cate  in  his  hands  as  well  as  a  warrant 

But  the  assessors  may  be  made  par-  for   the  collection   of  the  taxes,  the 

ties  and   permitted   to  defend    their  writ  should  be  directed  to  that  officer, 

action,  although  at  the  time  of  the  State  v.  Sherrer  (N.  J.,  1887),  10  Atl. 

issuance  of  the  writ  they  had  com-  Rep.  286. 

pleted  their  assessment  roll  and  had        Where  relief  is  sought  from  a  tax 

delivered  it  to  the  comptroller  of  the  which  the  town  collector  is  proceed- 

city.      People  v.  Carter,  47  Hun  (N.  ing  to  collect,  the  writ  should  not  be 

Y.)  446.  directed  to  the  town  auditors  or  board 

In  People  v.  Carter,  52  Hun  (N.  Y.)  of  supervisors,  as  it  would  bring  up 
458,  it  was  held  that  a  writ  issued  only  such  proceedings  as  still  ro- 
under Laws  N.  Y.  1880,  c.  269,  was  mained  before  those  bodies  respec- 
properly  directed  to  the  assessors,  tively,  and  would  not  remove  the 
because  it  was  to  review  their  action,  warrant  in  the  hands  of  the  collector, 
and  to  the  comptroller,  because  the  People  v.  Queens  County,  i  Hill  (N. 
roll  was   in   his   possession.     Distin-  Y.)  195. 

guishing  People  v.  McLean,  80  N.  Y.        Direction  to  £x-Offloer. — It  is  no  reason 

254,  and  People  v,  Tompkins,  40  Hun  for  quashing  the  writ  that  the  assess- 

(N.  Y.)  228,  in  which  cases  the  writs  ors  or  other   parties  to   whom   it  is 

were  not  issued  under  such  statute.  directed  are  out  of  office.     People  v, 

WiieonsinBtetiitd.~Under  Laws  Wis.  Hill,  65  Barb.  (N.  Y.)  170,  citing  Har- 

1868,  c.  130,  §  28,  making  it  the  duty  of  ris   v.   Whitney,  6  How.   Pr.  (N.   Y. 

the  assessors  to  deliver  their  assess-  Supreme  Ct.)  175. 
ment  rolls,  as  corrected  by  the  board  of        New  York  Statute* — Code  Civ.  Pro. 

review,  with  all  sworn  statements  and  N.  Y.,  §  2136,  provides  that  the  writ 

valuations  of  personal  property,   to  may  be  issued  to  and  a  return  made 

the   clerk  of  the  town,  which  latter  by  an  officer  whose  term  of  office  has 

records  are  to  be  "  filed  and  preserved  expired.    Section   2129  provides  that 

by  said  clerk,"  after  such  delivery  to  the  writ  must  be  directed  to  the  body 

the   town  clerk   the    writ    should   be  or  officer  whose   determination  is  to 

directed  to  him,  and  not  to  the  board  be  reviewed,  or  to  any  other  person 

of  review.      Milwaukee  Iron    Co.  v.  having    the    custody   of   the   record. 

Schubel,  29  Wis.  444,  citing  People  v.  In  matter  of  Tiffany  (Supreme  Ct.). 

Highway  Com'rs.  30  N.  Y.  72;  People  30  N.  Y.  Supp.  494,  80  Hun  486,  the 

V,  Reddy,  43  Barb.  (N.  Y.)  540.  writ  was  sued  out  to  review  the  de- 

Direetion  to  Gommiisioners  of  Appeal. —  termination  of  the  comptroller  made 

Where  the  writ  is  sought  to  set  aside  of  the  readjustment  of  a  tax  levied 

an  assessment,  it   should  not  be  di-  by  the  comptroller  against  a  corpora- 

rected  to  the  commissioners  of  appeal,  tion.     It  was  held  that  since  the  office 

to   whom   the   relator   had  taken  an  of  comptroller  is  continuous,  it  was 

appeal.     State  v.  Thomas,  17  N.  J.  L.  not  necessary  or  proper  to  make  the 

160.  comptroller  whose  determination  was 

After  Judgment  and  Delivery  of  Du-  to  be  reviewed  a  party  after  his  term 

flicate  to  Collector. — Since  the  commis-  of  office  had  expired,  but  that  it  was 

sioners  of  appeal,  after  the  rendition  sufficient   to   direct   the   writ    to   the 

of  judgment,  reduce  their  judgment  present  incumbent,  who  had  the  cus- 

179 


Partiw.                                     CER  TIORARI.  The  De&aduit. 

highway,  or  to  review  a  decision  rendered  on  an  appeal  in  such 
proceedings,  the  direction  should  be  to  the  officers  before  whom 
were  prosecuted  the  particular  proceedings,  appellate  or  otherwise, 
•f  which  a  review  is  sought.* 

(S)  Loss  of  Control  over  Record, — Where  the  inferior  tribunal 
has  transmitted  its  record  to  another  tribunal,  the  writ  should  be 
directed  to  the  tribunal  having  custody  of  the  record  at  the  time 
of  the  issuance  of  the  writ.* 

tody  of  the  records  and  paperi  of  before  the  justice.  Roberts  v.  High- 
office,  way  Com'rs,  24  Mich.  182. 

See  also  VIII.  2.  o.  (6)  Expiration  of  Jurj  Summoned  to  Inquire  into  Szist- 

T^rm  of  Office^  infra,  as  to  the  direc-  enoe  (tf  Snoroadhment. — Where  the  writ 

tion  of  the  writ  to  an  officer  whose  is   sued    out  to   review   proceedings 

term  of  office  has  expired.  to   remove  an  encroachment  upon  a 

After  Board  hae  become  Fonetna  OAolo.  highway,  on  the  application  of  the 
— In  Milwaukee  Iron  Co.  v,  Schubel,  commissioners  of  highways,  it  should 
29  Wis.  444,  wherein  the  action  of  the  not  be  directed  to  a  jury  summoned 
board,  of  review  in  relation  to  an  as-  to  inquire  as  to  the  existence  of  the 
sessment  was  reviewed,  the  court  encroachment,  but  to  the  commis- 
disregarded  an  objection  that  the  sioners  of  highways.  People  v.  High- 
powers  and  functions  of  the  board  of  way  Com'rs,  30  N.  Y.  72. 
review  had  ceased.  8.  Com.  v,  Winthrop,  10  Mass.  177. 

1.  Court  of  Common  Pleas.— In  State  Removal  of  Beoord  Pending  Proceedings 
v.  Stout,  33  N.  J.  L.  42,  the  writ  was  to  Obtain  Writ. — In  People  v.  Jewett, 
sued  out  for  the  purpose  of  having  3  Wend.  (N.  Y.)  314,  the  writ  was 
the  return  of  a  road  set  aside.  It  was  issued  for  the  purpose  of  removing 
held  that  the  writ  was  properly  di-  an  indictment  into  the  Supreme  Court, 
rected  to  the  Court  of  Common  Pleas,  When  the  certiorari  was  allowed  the 
but  that  it  should  have  been  entitled  indictment  was  in  the  Sessions;  but 
against  the  applicants  for  the  road  when  it  was  served  the  indictment 
and  not  against  the  Court  of  Common  was  in  the  Oyer  and  Terminer,  in  pur- 
Pleas,  suance  of  an  order  previously  made 

Appeal  from  Commiieioners  to  Town-  by  the  Sessions.     The  court  held  that 

ship  Board. —Where  a  review  is  sought  it   was   no   reason  for  quashing  the 

of    proceedings    before    a    township  writ  that  it  was  directed  to  the  Oyer 

board,  on  appeal  from   an   order  of  and  Terminer  instead  of  to  the  Ses- 

commissioners  of  highways  establish-  sions. 

ing  a  highway,  and  the  only  error  Galifomia  Statute. — Under  Code  Civ. 
complained  of  is  the  decision  of  such  Pro.  Cal.  1870  providing  that  the 
township  board,  the  writ  should  not  writ  must  be  directed  to  the  tribunal, 
be  directed  to  the  commissioners  of  officer,  or  person  "having  the  custody 
highways,  but  to  the  township  board,  of  the  record  or  the  proceeding  to  be 
Goodrich  V.  Highway  Com'rs,  i  Mich,  certified,'*  where  a  review  is  sought 
385;  French  v.  Highway  Com'rs,  12  of  proceedings  had  on  a  search  war- 
Mich.  267.  rant  issued  by  a  superior  judge  acting 

Prooeedingi  before  Juitioe  for  Removal  as  a  magistrate,  the  writ  should  not 

of  Encroaelmient. — Where  a  review  is  be  issued  to  such  judge  after  he  has, 

sought  of  proceedings  had   before  a  pursuant  to  Penal  Code,  §1536  ^/ j^^., 

justice  of  the  peace  and  a  jury,  at  the  returned  all  the  papers  and  proceed- 

instance  of  highway  commissioners,  ings  filed  with  or  had  before  him  to 

under  Compiled  Laws  Mich.,  §  T087,  the    proper    superior    court.      Quan 

for    an    alleged    encroachment   upon  Chick  v.  Coffey,  75  Cal.  371. 

a  highway,  the   writ  should   not  be  New  Jersey  Statute. —Since  under  the 

directed    to    the    commissioners     of  N.   J.    Small  Causes  Court  Act,  §  74 

highways  and  to  the  township  clerk  (Rev.,  p.  559),  it  is  expressly  provided 

only,  but  should  be  directed  to  the  that  the  docketing  of  the  judgment 

justice.     The  clerk  has  no  authority  rendered  by  the  justice  in  the  Court 

to  return  the  evidence  and  proceedings  of  Common  Pleas,  because  of  irregu- 
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(6)  Expiration  of  Term  of  Office — Continuing  Office. — The  writ 
should  not  be  directed  to  an  officer  whose  term  of  office  has  ex- 
pired, when  the  office  is  a  continuing  one  and  the  records  remain 
in  the  office,  in  the  custody  of  the  incumbent.* 


larities  committed  by  the  justice  be- 
fore judgment,  shall  not  interfere 
with  "the  due  and  proper  granting 
of  an  appeal  or  certiorari,"  the  writ 
should  be  granted  to  the  Small  Causes 
Court,  and  not  to  the  Court  of  Com- 
mon Pleas.  Davis  v.  Osborne,  51  N. 
J.  L.  loi. 

TransmiMion  of  Beoord  to  Conntj  Court. 
— In  Morris  Canal,  etc.,  Co.  v.  State, 
14  N.J.  L.  411,  appraisers  whose  duty 
it  was  to  appraise  land  taken  by  a  canal 
company  were  required  by  statute  to 
make  record  entries  in  a  book  or 
books  of  their  determination  and 
appraisal,  and  to  certify  the  same 
under  their  hands  and  seals,  and  cause 
them  to  be  filed  in  the  office  of  the 
cuunty  clerk,  there  to  remain  a  public 
record.  After  the  appraisers  had 
transmitted  such  record  to  the  county 
clerk  the  writ  could  not  be  directed 
to  them,  as  they  had  no  control  over 
such  record,  and  could  not  obey  the 
command  of  the  writ,  it  not  being  suf- 
ficient to  return  copies  of  the  record. 

Low  of  Control  oror  Snlgoot  Matter. — 
In  Champion  v.  Minnehaha  County,  5 
Dakota  416,  motion  was  made  to  dis- 
miss the  writ  because  "the  powers 
and  functions  of  the  board  to  whom 
such  writ  is  directed,  in  regard  to  the 
matters  therein  referred  to,  have 
ceased.**  Said  the  court:  "  The  pow- 
ers and  duties  of  the  board  never 
cease  so  long  as  there  is  a  board. 
The  members  may  change,  the  indi- 
viduality of  the  board  may  change, 
but  the  board  remains  the  same.  If 
it  is  meant  that  the  control  of  the 
board  over  this  very  particular  sub- 
ject matter  has  ceased,  the  same  is 
true  of  every  executive  and  adminis- 
trative body  when  it  has  performed 
an  executive  or  administrative  duty, 
and  even  of  the  judgment  of  courts 
after  the  term  at  which  the  judgment 
was  rendered  has  elapsed.  *  *  *  Yet 
courts  have  power  to  affirm,  modify, 
or  reverse  *  *  ♦  the  judgments  of  in- 
ferior courts  over  which  the  original 
tribunal  has  long  lost  control.  ♦  *  * 
When  such  judgment  is  remitted  to 
the  tribunal  whose  action  is  reviewed, 
the  judgment  of  the  court  merely 
stands   in   place  of  the  original  de- 


cision, and  subsequent  proceedings 
had  thereon  will  be  governed  accord- 
ingly.'* 

Soview  of  HaboM  CorpuB  Froooedlngi. 
— In  Livingston  v,  Livingston,  24  Ga. 
379,  it  was  held  that  the  inferior  court, 
after  discharging  the  prisoner  on 
habeas  corpus,  had  a  continuing  power 
to  superintend  the  execution  of  its 
judgment,  so  that  a  writ  of  certiorari 
could  be  directed  to  it  to  review  such 
discharge. 

See  VIII.  d.  Assessment  and  Levy  of 
Taxes y  infra, 

1.  Dir^tion  of  Writ  to  Ex-OAoer. — 
In  Whistler  v,  Wilson,  39  Mich.  121, 
where  the  writ  was  directed  to  a 
county  drain  commissioner  whose 
term  of  office  had  expired,  it  was  held 
that  he  properly  returned  that  he  had 
gone  out  of  office  and  no  longer  had 
custody  of  the  papers  and  records. 
Distinguishing  People  v,  Peabody,  6 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  228, 
and  explaining  that  case  by  pointing 
out  that  the  proceeding  was  a  special 
one  before  a  judge  whose  action  after 
he  went  out  of  office  would  not  be  of 
record  anywhere;  and  declaring  the 
decision  in  Peck  v.  Foote,  4  How.  Pr. 
(N.  Y.  Supreme  Ct.)  425,  to  be  more 
reasonable  than  that  in  Harris  v. 
Whitney,  6  How.  Pr.  (N.  Y.  Supreme 
Ct.)  175. 

In  Peck  V,  Foote,  4  How.  Pr.  (N. 
Y.  Supreme  Ct.)  425,  the  court  said: 
"To  be  effectual  the  return  must  be 
an  official  act,  performed  under  the 
sanction  of  an  official  oath.  Here  the 
return  has  been  made  by  a  mere  pri- 
vate citizen,  wholly  divested  of  the 
official  power  and  responsibility  with 
which  he  had  been  clothed  while  in 
office.  I  cannot  see  how  the  return  is 
to  be  regarded  as  anything  else  than  a 
mere  nullity," 

But  see,  contra^  Harris  v.  Whitney, 
6  How.  Pr.  (N.  Y.  Supreme  Ct.)  175, 
holding  that  judges  of  the  Common 
Pleas  might  make  return  to  the  writ 
after  they  had  gone  out  of  office,  and 
expressly  disapproving  the  case  last 
cited:  and  People  v.  Hill,  65  Barb. 
(N.  Y.)  170,  wherein  it  was  held  that 
the  writ  might  be  directed  to  assess- 
ors who  had  gone  out  of  office. 
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Xatten  not  Begnlarly  Kept  of  Boeord.— It  would  seem  that  the  writ 
should  be  directed  to  an  officer  whose  term  of  office  has  expired 
only  when  a  return  is  sought  of  matters  that  are  not  regiilarly 
kept  of  record  in  the  office.* 

(7)  Designation  of  Officers — Official  Titlo. — The  writ  should  be 
directed  to  an  officer  by  his  official  title.* 

JadgM. — Where  the  writ  is  directed  to  a  judge  it  is  not  sufficient 
to  state  merely  his  official  title,  but  his  individual  name  should 
be  given  also.' 

(8)  Misdirection  of  Writ — Snponodeaa  or  Quadial  of  Wilt. — Where 
the  writ  has  been  directed  to  an  improper  party,  it  should  be 
superseded  or  quashed."*  And  it  is  immaterial  that  the  parties  to 
whom  the  writ  is  improperly  directed  attempt  to  make  a  return.* 

Direetion  to  Propor  and  to  Improper  Partiei. — Where  the  writ  is  directed 
to  proper  parties  and  also  to  improper  parties,  it  should  not  be 


In  People  v,  Brennan,  79  Mich.  362, 
the  court  uses  the  following  language, 
**  We  do  not  wish  to  be  understood  as 
sanctioning  the  practice  that  a  circuit 
judge,  after  his  term  of  office  has  ex- 
pired, can  make  a  return  to  a  writ  of 
certiorari."  And  in  Bee  v.  Seaman, 
36  W.  Va.  381,  it  was  held  that  a  jus^ 
tice  of  the  peace  could  not  make  a  re- 
turn after  his  term  of  office  had  ex- 
pired, though  in  that  case  the  writ 
was  directed  to  the  incumbent. 

Hew  York  Statute.  —  In  Matter  of 
Tiflfany  (Supreme  Ct.),  30  N.  Y.  Supp. 
494,  80  Hun  (N.  Y.)  486,  under  Code 
Civ.  Pro.  N.  Y.,  §  2129,  providing 
that  the  writ  must  be  directed  to  the 
body  or  officers  whose  determination 
is  to  be  reviewed,  or  to  any  other  per- 
son having  the  custody  of  the  record, 
it  was  held  that  it  was  not  necessary 
or  proper  to  direct  the  writ  to  the 
state  comptroller  after  he  had  gone 
out  of  office. 

Vorth  Dakota  Statute.— Since  Comp. 
Laws  N.  Dak.,  §  5509,  provides  that 
the  writ  may  be  directed  to  the  infe- 
rior court,  tribunal,  board,  or  officer, 
or  to  any  other  person  having  the  cus- 
tody of  the  records  or  proceedings  to 
be  certified,  the  writ  should  not  be 
directed  to  an  officer  after  he  has 
gone  out  of  office,  when  he  no  longer 
has  possession  of  the  record  to  be  re- 
viewed. In  re  Evingson,  2  N.  Dak. 
184. 

See  also  XII.  The  Return  or  Answer, 
infra. 

1.  People  V.  Peabody,  6  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  228,  as  explained 
In  Whistler  v.  Wilson,  39  Mich.  121. 


2.  Wilson  V.  Gifford,  41  Mich.  417. 

Immaterial  Miedireetioa.— It  is  imma- 
terial that  officers  to  whom  the  writ 
is  addressed  are  called  "  commission- 
ers" instead  of  "appraisers."  Mor- 
ris Canal,  etc.,  Co.  v.  State,  14  N.  J. 
L.  411. 

Board  of  Polioe.  —  The  writ  should 
not  be  directed  to  named  persons  des- 
ignated as  "  police  commissioners/* 
but  they  should  be  called  "board  of 
police."  People  v.  Choi  well,  6  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  151. 

8.  Chambers  v,  Lewis,  9  Iowa  583. 

Judge  Member  of  Two  Courti.  —  Al- 
though the  judges  of  the  Court  of 
Common  Pleas  are  members  of  the 
Court  of  Quarter  Sessions,  when  it  is 
sought  to  remove  an  indictment  from 
the  Court  of  Quarter  Sessions  the 
writ  should  not  be  directed  to  the 
judges  of  the  Court  of  Common  Pleas. 
Com.  r.  Franklin,  4  Dall.  (Pa.)  316. 

4.  State  V,  Milwaukee,  86  Wis.  376; 
French  v.  Highway  Com'rs,  12  Mich. 
267,  in  which  latter  case  the  writ  was 
quashed  because  it  had  been  improp- 
erly directed  to  the  highway  com- 
missioners instead  of  to  the  township 
board. 

Amendment  of  Direotion. — An  error 
in  directing  the  writ  to  a  village  in- 
stead of  to  the  board  of  trustees  is 
amendable.  People  v.  Dansville,  4 
Thomp.  &  C.  (N.  y.)  87. 

See  also  XIV.  Quashal,  Dismissal^ 
and  Supersedeas  of  fVrit,  infra, 

6.  People  V,  Highway  Com'ra,  3« 
N.  Y.  72. 

See  also  XII.  The  Return  or  An» 
swer,  infra, 
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superseded  or  quashed  /;/  toio.  The  practice  js  to  supersede  or 
quash  the  writ  as  to  the  parties  improperly  joined,  or,  on  motion, 
to  strike  out  such  improper  parties.* 

ObjeetionA  Waived. — Where,  however,  the  proper  officer  having 
the  keeping  of  the  record  makes  return  to  the  writ,  the  misdirec- 
tion is  waived,  and  the  writ  should  not  be  superseded  or  quashed, 
at  least  on  the  motion  of  third  persons;*  and  after  appearance 
and  return,  a  misnomer  of  the  officer  to  whom  the  writ  is  directed 
should  be  disregarded.* 

b.  Parties  Defendant  because  of  Interest  in  Proceed- 
ings.— Persons  who  are  parties  to  the  record,  or  who  are  inter- 
ested in  maintaining  the  regularity  of  the  proceedings  of  which  a 
review  is  sought,  should  be  made  parties  defendant.*    By  making 

1.  Qvashal  in  Part.— State  v.  Street,  for  the  support  of  his  wards— it  being 

etc.,  Com'rs,  42  N.  J.  L.  510,  wherein  alleged  that  the  administrator,  under 

the  writ  was   quashed  as   to  parties  an  order  of  the  court,  had  sold  a  part 

to  whom  it  had  been   improperly  di-  of  the  land  to  which  the  wards  were 

rected.  entitled— it  was  proper  to  make  the 

Xotion  to  Strike  oat. — It  would  seem,  administrator  and  the  purchaser  from 
from  Starr  v.  Rochester,  6  Wend,  him  parties  defendant. 
(N.  Y.)  564,  that  where  the  writ  is  On  certiorari  sued  out  by  an  admin- 
irregular  in  being  multifarious  in  its  istrator  to  review  proceedings  in  the 
direction,  a.  motion  may  be  made  to  Probate  Court  on  settlement  of  an  es- 
strike  out.  tate,  the  guardian  of  minor  heirs,  who 

See   also  feople  v.   Hill,  65  Barb,  was  not  a  party  in  the  Cour.ty  Court, 

(N.  Y.)  170,  wherein  it  is  suggested  should   not  be  made  a  party  to  the 

that  perhaps  the  direction  of  the  writ  proceedings  on  certiorari.      Mitchell 

to  unnecessary  parties  is  not  ground  v.  Harrison,  32  Tex.  331. 
for  quashal,   but   merely   an  irregu-        Petitioners  for  Annexation  of  Territory 

larity.  to  Town. — Where  a  review  is  sought 

S.  Com.  V.  McAllister,  i  Watts  (Pa.)  of  an  order  of  annexation  to  a  town, 

337.  made  upon  the  petition  of  owners  of 

Amendment  of  Writ  after  Betnm. — In  the  annexed  territory,  such  petition- 
Reid  V.  Wood,  102  Pa.  St.  312,  the  ers  are  parties  in  interest  and  parties 
writ  was  sued  out  to  review  a  sum-  to  the  record,  and  either  they,  or  the 
mary  proceeding  before  the  chief  party  whom  they  have  selected  under 
burgess  of  a  borough,  imposing  a  the  statute  to  procure  the  annexation 
penalty  for  the  violation  of  a  bor-  in  their  behalf,  should  be  joined  as 
ougb  ordinance.  The  court  declined  parties  to  the  certiorari  proceedings, 
to  quash  the  writ  because  the  suit  Black  v,  Brinkley,  54  Ark.  372. 
was  brought  in  the  name  of  the  com-  Prooeedings  for  Bemoyal  of  Vagrant. — 
ni<"n wealth,  while  the  certiorari  was  Where  the  writ  was  sued  out  to  re- 
directed to  the  chief  burgess,  holding  view  the  issuance  of  a  pass  warrant 
that  as  the  burgess  had  returned  the  by  a  justice  of  the  peace,  it  was  not 
record  the  writ  might  be  amended  to  necessary  to  make  the  officers  of  the 
make  it  conform  to  the  record.  Dis^  township,  to  which  it  was  claimed  the 
/iif^wfj^fff^Specht  t/.  Com.,  24  Pa.  St.  vagrant  belonged,  parties.  Over- 
103.  seers  of  Poor  v.  Overseers  of  Poor, 

8.  People  V.    Rochester,   50  N.  Y.  13  N.  J.  L.  289. 
525.  Qni  Tarn  Aotion.— -In  Specht  v.  Com., 

4.  Prooeedings  in  Probate  Conrt. — In  24  Pa.  St.  103,  where  a  review  was 

Connell  v.   Chandler,   11    Tex.    249,  sought  of  the  judgment  against   the 

where  the  writ  was  sued  out  by  the  defendant  in  a  qui  tarn  action,  it  wasi 

guardian  of  a  minor  heir  for  the  pur-  held   that   the  writ   was   improperly 

pose  of  having  revised  and  corrected  issued  against  the  commonwealth, 
proceedings  in  the  County  Court  re-        Owner  of  Tax  Title. —In  Woodbridge 

specting  the  making  of  an  allowance  Tp.  v,  Allen,  43  N.  J.  L.  262,  the  wri^^ 
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such  persons  parties  the  court  is  enabled  to  do  ample  and  com- 
plete justice,  and  to  render  a  judgment  which  will  be  binding  on 
all  persons  concerned,  and  which  will  terminate  the  controversy.' 
IX.  The  Bond— 1.  Veoeasity  for  Bond— a.  Ax  Common  Law— 
To  Soenro  Cofti. — A  bond  or  recognizance  to  secure  costs  is  not 
necessary,  unless  it  is  required  by  statute.     See  article  SECURITY 

FOR  Costs. 

Bond  for  SnpenodMi. — Nor  need  a  bond  be  given  as  a  prerequisite 
to  the  operation  of  the  writ  as  a  supersedeas,  unless  it  is  made 
necessary  by  statute.* 

was  sued  out  to  review  proceedings  In  Mmaolmiottt,  although  no  other 

relative  to  the  sale  of  lands  for  town-  party  than  the  respondent  should  be 

ship  taxes  by  a  person  holding  title  permitted  to  appear  and  file  an  an- 

from  the  original  owner.     It  was  held  swer  or  demurrer,  yet  it  is   proper, 

that   the  owner  of  the  tax  title  was  and  in  accordance  with  usage,  to  per- 

properly  made  a  codefendant  in  the  mil  the  counsel  of  the  party  interested 

writ.     See  also  State  v.  West  Hobo-  in  maintaining  the  proceedings  sought 

ken  Tp.,  39  N.  J.  L.  421.  to  be  quashed  to  appear  by  the  pei- 

BoTiew  of  Order  Extending  Time  to  mission  and  in  the  name  of  the  re- 
Plead. — Where  a  review  is  sought  of  spondents,  and  oppose  the  petition, 
an  order  extending  the  time  to  plead,  Worcester,  etc.,  R.  Co.  v.  Railroad 
it  is  sufficient  to  make  the  court  the  Com'rs,  118  Mass.  561. 
party  respondent,  and  to  serve  a  copy  In  Pennsylyania,  the  court  will  see 
of  alternative  writ  and  petition  on  the  that  the  proper  parties  are  put  oa 
attorney  of  the  adverse  party.  Baker  record  by  a  rule  made  upon  motion. 
V,  Superior  Ct.,  71  Cal.  583.  Com.  v.  McAllister,  i  Watts  (Pa.)  307. 

Highway  Trae^MngB—Pftifion^rs  for  Bnbetitntion  of  Administrator  for  Deee- 

i?tfa</.— Where  a  review  is  sought  of  dent. — In  Com.  v,  McAllister,  i  Watts 

proceedings  to  open  a  highway,  and  (Pa>)  307,  the  writ  was  sued  out  to  re- 

the  objection  is  that  the  petitioners  view  proceedings  to  recover  damages 

have  not  been  compensated  for  land  occasioned  by  the  construction  of  a 

taken,  an  applicant  for  the  road  is  not  canal.     It  did  not  appear  who  sued 

a  necessary  party  defendant.     Cham-  out  the  writ,  but  it  was  indorsed  in 

bers  V,  Lewis,  9  Iowa  583.  the   name   of   the  commonwealth   as 

But  in  Maiftfy  where  application  is  plaintiff  against  the  party  who  insti- 

made   for    the   writ    to    review    pro-  tuted  the  proceedings,  and   was   di- 

ceedings  laying  out  a  highway,  it  is  rected  to  the  judges  of  the  Court  of 

usual   to  notify  one  or  more  of  the  Quarter  Sessions,  before   whom   the 

petitioners  for  the  road,  as  being  par-  proceedings  had  been  had.     A  motion 

ties  on  the  record.     Bath  Bridge,  etc.,  was  made  to  quash  the  writ  because 

Co.  V.  Magoun,  8  Me.  292.  at  the  time  of  its  issuance  the  party 

The  County  and   Town. — Where   a  who  instituted  the  proceedings   was 

review  is  sought  of  proceedings  lay-  dead.     The  report  of  the  case  does 

ing  out  a  highway,  the  county  is  a  not  show  who  made  this  motion,  but 

necessary  party,  because  it  is  liable  to  it  was  resisted  by  the  commonwealth, 

pay  the  owner  the  estimated  value  of  It  was  held  that  the  writ  should  not 

the  land  appropriated.     Bath  Bridge,  be  quashed,  but  that  the  administrator 

etc.,  Co.  V,  Magoun,  8  Me.  292.  of   the  decedent  should  be  ruled  to 

The  town  through  which  the  road  appear  and  plead, 

runs  is  a  necessary  party,  because  it  is  1.  Woodbridge  Tp.  v.  Allen,  43  N. 

!)ound  to  make  the  road  and  keep  the  J.    L.    262;  Connell   v.   Chandler,    11 

same  in  repair.      Bath  Bridge,   etc.,  Tex.  249. 

Co.  V,  Magoun,  8  Me.  292.  2.  Case  v.  Shepherd,  2  Johns.  Cas. 

And  so,  where  proceedings  by  the  (N.  Y.)  27. 

Court  of  Sessions  to  alter  a  county  In  Martin  v.  Hillyer,  11  N.  J.   L. 

road  are  complained  of,  the  county  22,  where  the  writ  was  sued  put  to  re- 

and  the  town  in  which  the  road  lies  are  view   a   judgment   in   forcible   entry 

necessary  parties.      Com.  v,   Peters,  and  detainer,  it  was  held  that  Rev. 

3  Mass.  229.  Laws  N.  J.  407,  §  4,  was  inapplicable, 
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Biierotion  of  Gonrt  to  Boqniro  Bond. — As  it  is  discretionary  with  the 
court  to  issue  or  not  to  issue  the  writ,^  the  court  may,  in  the  exer- 
cise of  its  discretion  (and  it  is  nearly  always  a  proper  exercise 
of  discretion),  impose  the  giving  of  a  bond  or  recognizance  for 
costs,  and  for  the  indemnification  of  the  defendant  in  certiorari, 
as  the  terms  upon  which  the  writ  shall  be  allowed ;  and  in  some 
states  this  has  grown  to  be  a  settled,  uniform  practice.' 

b.  Under  Statutes. — By  statutes  which  have  been  enacted 
in  many  states  the  execution  of  a  bond  is  a  prerequisite  to  obtain- 
ing the  writ.* 

and  therefore  no   recognizance  was  1.  See  V.  i.  Granting  of  Writ  Dis- 

"  required  upon    the  allowance  of  a  cretionary^  supra, 

certiorari  to  remove  such  judgment."  2.  Alabama.  —  In   Childress  v.   Mc- 

Said  the  court:  '*  A  careful  examina-  Gehee,  Minor  (Ala.)  131,  it  was  said 

tion  of  the  files  of  this  court  has  been  that  the  statute  did  not  require  secu- 

made,  which  shows  the  following  re-  rity,  and  that  to  require  bond  and  se- 

suit,  and  evinces  the  course  of  prac-  curity  was,  at  most,  a  matter  of  dis- 

tice:    Of   twenty-eight   writs   of  cer-  cretion  with  the  judge  awarding  the 

tiorari,  believed  to  be  the  whole,  or  process.   See  also  Mahan  v,  Lester,  20 

nearly  the    whole,  number  since  the  Ala.  162. 

date  of  the  act  respecting  recogni-  In  Payne  v,  Martin,  i  Stew.  (Ala.) 
zances,  eighteen  are  without  recogni-  407,  the  court  used  the  following  lan- 
zances.  Within  the  first  fifteen  years  guage:  *'  The  law  has  not  »  *  *  pre- 
after  the  act,  two  only  of  sixteen  writs  scribed  the  form  or  substance  of  the 
were  accompanied  by  recognizances,  bond,  or  expressly  directed  that  any 
In  our  opinion  a  recognizance  in  the  should  be  required.  It  has  been  the 
case  before  us  is  unnecessary."  And  long-established  practice  of  our  courts 
the  language  of  the  court  in  Mairs  v.  to  require  bond  and  security  as  a  con- 
Sparks,  5  N.  J.  L.  592,  a  case  where  dition  on  which  the  certiorari  is  to 
a  writ  of  restitution  was  improperly  issue,  whenever  from  the  nature  of 
issued  after  the  certiorari  was  deliv-  the  controversy  it  is  necessary  in  the 
ered  to  the  justice,  was  quoted  as  fol-  opinion  of  the  judge  to  the  security 
lows:  "  The  writ  of  certiorari  *  *  *  is  of.the  adverse  party;  and  the  statute 
in  its  nature  and  effect  a  supersedeas,  (Laws  Ala.  518)  has  recognized  the 
and  ought  to  stay  all  further  proceed-  validity  of  such  bonds  *  *  »  by  pro- 
ings  in  the  cause.  After  it  is  received,  viding  that  *  *  *  in  the  event  of 
the  justice  has  no  right  to  take  any  affirmance  judgment  shall  be  entered 
proceeding  or  to  issue  any  writ.  *  *  *  against  the  security  as  well  as  the 
Nor  is  it  the  duty  of  the  justice  to  can-  principal." 

vass  and  decide  how  far  it  was  legally  District  of  Colombia. — In  Holmead  v, 

issued.     He  has  no  power  to  deter-  Smith,  5  Crane h   (C.  C.)  343,  where 

mine  that  matter;   it  rests  with  an-  application  was  made  to  the  Circuit 

other  tribunal.     It  is  enough  for  him  Court  of  the  District  of  Columbia  to 

that  it  appears  to  be  in  proper  form,  review  proceedings  in  forcible  entry 

and  with  the  allocatur  indorsed  upon  and  detainer  before  a  justice  of  the 

it  by  a  justice  of  the  Supreme  Court."  peace,  the  execution  of  a  bond  by  the 

It  was  observed,  in  the  case  first  cited,  petitioner  conditioned  to  pay  all  costs 

that  while  the  court  did  not,  in  terms,  was   made  a  condition  precedent  to 

hold  in  the  latter  case  that  a  recogni-  the  issuance  of  the  writ, 

zance  was  not  required,  yet  it  was  to  In  Xassaohniotts  it  is  a  standing  rule 

be  supposed  that  such  language  would  of  the  court  that  the  petitioner  shall 

not  have  been  used  if  the  court  had  stipulate  for  the  payment  of  all  costs 

deemed    a    recognizance    necessary,  of  the  application,  if  it  meet  an  un- 

followed  in  Delancy  v.  Lawrence,  11  successful  issue.     Com.  v.  Peters,  3 

N.  J.  L.  35.  Mass.  239. 

In  Bacon's  Abridgment,  title  Certio-  8.  Alabama.—Code  Ala.  1886,  §  3399. 

rarl,  D.,  it  is  said  that  recognizances  Colorado.  —  Mills  Ann.   Stat.   Colo., 

in  criminal  cases  are  required  by  21  §  2694. 

Jac.  I.,  c,  8,  §§6  and  7.  Georgia.— Code  Ga.  1882,  §  4054. 
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Pvport  of  li»tit«. — Most  of  such  statutes  provide  for  the  execu- 
tion of  a  bond  in  all  cases  where  the  writ  is  sued  out  to  review 

Forcible  Entry  and  Detainer, —YihcT^  site  when  the  writ  issues  to  a  justice. 

the  writ  is  sought  to  review  proceed-  Gallimore  v.  Dazey,  12  111.  143. 

ings  in  forcible  entry  and  detainer,  Miaslsiifpi. — Rev.  Code  Miss.  1880, 

the  bond  need  not  be  for  the  payment  §  2358. 

of  "  the  eventual  condemnation  mon-  Vew  Jflney. — In  Ballentine  v,  Weible, 
ey,"  since  there  is  no  such  thing  in  14  N.  J.  L.  285,  it  was  held  that  pro- 
forcible  entry  and  detainer.  Taylor  ceedings  had  before  the  Court  of  Com- 
V.  Gay,  20  Ga.  77.  mon  Pleas,  on  an  appeal  from  a  judg- 

Certificate  as  to  Payment  of  Costs. — A  ment  of  a  justice  of  the  peace  sitting 

certificate  that "  all  the  costs  have  been  as  a  court  for  the  trial  of  small  causes, 

paid"   is  a  sufficient  statement  that  were   within   Rev.    Laws   N.  J.  642, 

"all  the  costs  which  may   have  ac-  §47.  providing  that  no  justice  of  the 

crued  on  the  trial  below  have  been  Supreme  Court  shall  grant  or  allow 

paid.*'   Williams  v.  Shuler,  94  Ga.  660.  any  certiorari  to  remove  any  judg- 

A  certificate  of  the  county  judge  ment,  order,  or  proceedings  "to  be 

that  the    petitioner    '*  has  paid    the  had  by  virtue  of  this  act,'*  unless  the 

costs  in  the  above  case,  as  follows,'*  party    applying    for    such    certiorari 

naming  the  items,  "  is  a  sufficient  cer-  shall  furnish  bond,  etc. 

tificate  that  all  the  costs  have  been  Review  of  Bastardy  Proceedings,  — 

paid.'*    Scott  V.  McDaniel,  64  Ga.  780.  Under  Nix.  Dig.  N.  J.  93,  where  the 

The  writ  should  be  dismissed  where  writ  is  sued  out  to  review  a  bastardy 

it  is  agreed  that  the  justice  did  not  case,    a    recognizance     is    required. 

sign  the  certificate  that  the  bond  and  Overseers  of  Poor  v,  Sutton,  32  N. 

security  had  been  given  and  the  costs  J.  L.  295. 

paid  until  after  the  expiration  of  the  Writ  Applied  for  by  Corporation,— 

time  within  which  the  application  for  In  State  v,  Morris  Canal,  etc.,  Co.,  13 

the  writ  must  be  made.     Fuller  v,  Ar-  N.  J.  L.  192,  the  writ  was  applied  for 

nold,  64  Ga.  599.  by  a  canal  company  to  remove  an  io- 

Although  Act  Ga.  181 1  (Cobb's  Dig.  dictment  against  the  company  for  a 

523)  provides  that  there  should  1     a  nuisance.     It  was  held  that  the  case 

certificate  as  to  the  bond  as  well  at  to  was   not   within  the   words  of  Rev. 

the  costs,  the  writ  should  not  be  dis-  Laws  N.  J.  406,  inasmuch  as  the  ap- 

missed  because  the  certificate  stated  plicant  for  the  writ  was  a  corporation, 

merely  that  the  costs  were  paid,  when  but  that  individuals  should  enter  into 

the  bond  itself,   with   the   approval  a  recognizance  on  behalf  of  the  cor- 

thereof,  appeared  of  record.      Kelly  poration. 

V.  Jackson,  67  Ga.  274.  Hew  York. — Code  Civ.  Pro.  N.  Y., 

Recovery  Back  of  Costs  Paid,— Costs  §  2131. 

paid  to  the  justice  by  the  applicant  for  Forcible  Entry  and  Detainer.— T^^ 

the   writ  cannot  be   recovered    back  N.  Y.  Stat.  (11  sess.,  c.  2,  §  4).  re- 

upon  reversal  of  the  justice's  judg-  quiring  bail  in  certain  cases,  did  not 

ment  for  mere  errors,  but  only  where  apply  where   the  writ  was  sued  out 

he  transcends   his  powers.     Abrams  to  review  forcible  entry  and  detainer 

V.  Ryan,  61  Ga.  597.  proceedings  had  before  a  justice.  Case 

Alias   Writ. — Where  an   alias  writ  v.  Shepherd,  2  Johns.  Cas.  (N.  Y.)  27- 

is  sought,  the  certificate  as  to  the  pay-  Vortk    Carolina.  —  Although   under 

ment  of  costs  filed  for  the  first  writ  is  Code  N.  Car.,  §  545,  a  writ  will  ordi- 

sufficient  without  filing  a  new  certifi^  narily  be  issued  only  when  the  appli* 

cate.     Williams  v.  Shuler,  94  Ga.  660.  cant  for  it  files  a  proper  undertaking 

Repeal   of  Statute.  —  The   Georgia  for  costs,  yet  when  the  writ  is  sued 

statute  requiring  a  bond  before  issu-  out  as  a  substitute  for  a  lost  appeal* 

ance  of  the  writ  was   not  repealed  the  court  may  in  its  discretion  dis- 

by  Const.  Ga.  1868,  art.  v.,  providing  pense  with  an  undertaking  for  costs, 

that  the  writ  should  not  issue  except  where  such  undertaking  would  not  be 

upon  the  sanction  of  the  judge.    Out-  necessary    on    appeal.      Brittain    v* 

law  v.  Christy,  43  Ga.  269.  Mull,  93  N.  Car.  490. 

niinaii.— Ann.  Stat.  111.,  c.  79.  §  78.  Breach  of  Duty  by  Clerk  in  Issuing 

The  filing  of  the  bond  is  a  prerequi-  Writ  witkout  Security.  —  By  Act  N. 
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judgments  in  civil  cases,  especially  judgments  rendered  by  justices 
of  the  peace ;    and  their  usual  purport  is  that  the  party  applying 

for  the  writ  shall  first  execute  a  bond  with  good  and  sufficient 
security,  payable  to  the  adverse  party,  conditioned  to  prosecute 
the  writ  with  effect  or  to  pay  the  judgment  which  shall  be 
rendered. 

SutatM  Xandatory. — Statutes  providing  that  a  bond  shall  be  given 
before  the  writ  issues  are  mandatory,  and  unless  a  bond  is  given 
in  compliance  therewith,  the  writ  will  be  superseded  or  quashed.^ 

Car.    1810,   c.    793,   the  clerk  of  the  of  the  bond.     Watson  v.  State,  85  Ga. 

County  Court,   on   certiorari   to  that  237. 

court,  was  directed  to  require  secu-  Leave  to  Enter  Approval  Nunc  pro 

rity;  and  it  was  no  breach  of  official  Tunc. — Where  the  bond  is  approved 

duty  on  the  part  of  the  clerk  of  the  by  the  county  judge,  and  the  county 

Superior  Court  to  issue  the  writ  with-  clerk  receives  the  bond  and  issues  the 

out  requiring  such  security.     Judges  writ,  his  approval  will  be  presumed, 

V,  Washington,  i  Dev.  (N.  Car.)  152.  and  the  court  should  grant  leave  to 

Tennmee. — Code  Tenn.,  §  3847.  enter    his    approval   nunc  pro  tunc, 

Texai.— Sales*  Civ.  Stat.  (Tex.),  art.  Nelms  v,  Draub(Tex.  Civ.  App.,  1893), 

305,  provides,   with  reference  to  cer-  22  S.  W.  Rep.  995. 

tiorari  to  justices'  courts,  that  ''the  1.  Gallimore  v,  Dazey,  12  111.  143; 

writ  shall  not  be  issued   unless  the  Cotton  v.  Gammon,  4  Tex.  83. 

party   applying    therefor    shall    first  QneBondforBemovidof  SereralCaiiiei. 

cause  to  be  filed  a  bond  with  two  or  — Where  two  causes  are  tried  before  a 

more  good  and  sufficient  sureties,  to  justice  of  the  peace  at  the  same  time, 

be  approved  by  the  clerk,  payable  to  between  the  same  parties,  they  should 

the  adverse  party,  in  such  sum  as  the  not  be  removed  by  one  writ,  and  it  is 

judge  shall  direct,  to  the  effect  that  not  sufficient  to  give  one  bond;  but 

the  party  applying  therefor  will  per-  after  the  first  term  it  is  too  late  to 

form   the    judgment   of    the    County  quash  the  writ  because  one  bond  was 

Court,  if  the  same  shall   be  against  given  and  one  writ  issued.     Smith  v. 

him.'*    Cotton  v.  Gammon,  4  Tex.  83.  Hearne,  2  Stew.  (Ala.)  169.     See  also 

Time  of  Filing  Bond. — Where  the  clerk  Davis  v,  Calhoun,  24  Ala.  437,  wherein 

of  the  County  Court  omitted  to  take  one  bond  was  offered  for  the  removal 

the  bond  required  by  Act  N.  Car.  1810  of  three  different  suits  against  differ- 

(Rev.  Stat.,  c.  4,  g  16),  the  party  ap-  ent  parties  defendant,  whose  interests 

plying  for  the  writ  was  permitted  to  were  diverse. 

give  such  bond  in  the  Superior  Court.  In  Cooper  v,  Maddan,  6  Ala.  431, 

Rosseau  v,  Thornbury,  2  Law  Repos.  the  defendant  was  sued  on   sixteen 

(N.  Car.)  442.     See  also  Fox  V.  Steele,  notes  and  had  the  same  defense  to 

I  Law  Repos.  (N.  Car.)  379.  all   of  them.     It   was   held  that  one 

Expiration  of  Time  for  Issuance  of  bond  was  sufficient,  and  that  it  would 
Writ. — Where  the  petition  had  been  subserve  no  valuable  purpose  to  re- 
sanctioned  by  the  judge  and  filed  with  quire  sixteen  bonds  to  be  executed, 
the  clerk  of  the  Supreme  Court,  but  It  does  not  clearly  appear  from  the 
no  bond  was  filed  therewith,  and,  report  of  the  case  whether  there  was 
consequently,  no  writ  of  certiorari  one  action  on  the  notes  or  an  action 
was  issued,  it  was  too  late,  after  the  on  each  note,  though  it  would  seem 
expiration  of  the  time  allowed  by  that  there  were  several  actions, 
statute  for  obtaining  the  writ,  to  file  Bond  instead  of  Raoogniianoe. — Where 
such  bond;  and  the  cause  was  prop-  it  is  provided  by  statute  that  a  cer- 
erly  dismissed.  Baker  v,  McDaniel,  tiorari  shall  not  operate  as  a  super- 
87  Ga.  18.  sedeas  unless  a  recognizance  is  en- 

Approralof  Bond. — Where  the  county  tered  into,  it  is  not  sufficient  to  give  a 

judge  in  response  to  the  writ  returns,  bond.      Thomas  v,   Glasgow,   2    Pa. 

as  a  part  of  the  proceedings  in  the  Dist.  Rep.  711. 

case,   a  bond  which  had  been  given  Exeentors    and    Adminiitraton    must 

by   the  applicant  for  the  writ,  such  give  bond  the  same  as  other  persons, 

return  is  equivalent  to  an  approval  unless  the  statute  specially  exempts 
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Bnla  to  eiTe  iMuritj  for  C«u. — A  nonresident  applicant  for  the  writ 
may  be  ruled  to  give  security  for  costs,  under  statutes  applicable 
to  nonresident  plaintiffs  generally.*  But  it  has  been  held  that  a 
statute  providing  that  the  plaintiff  may  be  ruled  to  give  security 
for  costs  does  not  authorize  a  rule  for  costs  at  the  instance  of  the 
defendant,  after  the  cause  has  been  removed  on  the  application 
of  the  defendant.* 

ProMentioB  of  Writ  in  Forma  Fanpirii. — It  \%  sometimes  provided  by 
statute  that  no  bond,  recognizance,  or  security  for  costs  shall  be 
required  when  the  applicant  for  the  writ  shall  make  an  affidavit 
of  his  inability,  because  of  his  poverty,  to  furnish  the  same.' 

2.  Sufficiency  of  Bond — Oenoral  PrineiplM  Ooveming  Its  Ezeoation. — Ex- 
cept to  the  extent  that  the  execution  of  the  bond  is  regulated  by 


them.  Ledbetter  v.  Swings  19  Tex. 
242;  Reese  v,  Hamilton,  20  Tex.  668. 

The  State  need  not  give  a  recogni- 
zance when  the  writ  is  sued  out  in 
behalf  of  the  state  to  remove  a  crim- 
inal prosecution  before  conviction. 
People  V.  Baker,  3  Park.  Cr.  Rep. 
(N.  Y.  Supreme  Ct.)  181. 

See  also  XIV.  Quashal^  Dismissal^ 
and  Supersedeas  of  Writy  infra. 

1.  Scull  V,  Carhart,  15  N.  J.  L.  430, 
wherein  a  nonresident  was  ruled  to 
give  security  for  costs,  under  Rev. 
Laws  N.  J.  423,  §  73. 

2.  Foreman  v.  Gregory,  17  Tex. 
193,  wherein  Hart.  Dig.  (Tex.),  art. 
801,  was  construed.  It  was  held  that 
the  defendant  in  the  original  suit 
should  be  regarded  as  the  real  actor 
in  the  certiorari  proceedings,  and 
that  any  further  costs  that  might  be 
incurred  would  not  be  due  to  the  orig- 
inal plaintiff's  agency. 

8.  State  V,  Warren,  100  N.  Car.  489, 
wherein  it  was  held  that  the  writ 
might  be  sued  out  in  forma  pauperis 
as  a  substitute  for  an  appeal,  as  al- 
lowed in  appeals. 

Gardner  v,  Barger,  4  Heisk.  (Tenn.) 
668,  wherein  it  was  held  that  the  writ 
might  be  sued  out  without  a  super- 
sedeas, for  the  purpose  of  reviewing 
the  judgment,  without  giving  security, 
under  Code  Tenn.,  §  3133. 

Pauper's  Oath  in  Criminal  Caie. — Code 
Ga.,  §  302,  provides  that  "  no  writ  of 
certiorari  shall  be  granted  in  a  crim- 
inal case  unless  the  party  applying 
shall  give  such  bond  and  security,  or 
make  such  affidavit,  as  is  permitted  in 
this  code  for  parties  in  criminal  cases 
carrying  up  such  cases  to  the  Supreme 
Court  of  this  state."  Section  4263,  in 
respect  to  the  oath  required  on  cer- 


tiorari from  the  Supreme  Court,  pro- 
vides that  a  pauper's  oath  shall  state 
"that  he  is  unable  because  of  his 
poverty  to  pay  the  costs."  There- 
fore it  is  insufficient  in  a  criminal  case 
to  make  an  oath  "  that  he  has  not  had 
a  fair  trial,  and  that  he  has  been 
wrongly  and  illegally  convicted." 
Farmer  v.  State,  77  Ga.  134. 

Am  Snbetitute  for  Appeal.  —  Where  it 
is  imperatively  required  by  statute 
that  no  appeal  shall  be  granted  with- 
out security,  the  writ  cannot  be  prose- 
cuted as  a  substitute  for  an  appeal  in 
forma  pauperis,  Estes  v,  Hairston,  i 
Dev.  (N.  Car.)  354;  Weber  v.  Taylor, 
66  N.  Car.  412;  Waller  v,  Broddie,  i 
Hayw.  (N.  Car.)  28. 

Applioation  of  General  Statnte  to  Cer- 
tiorari.— But  a  statute  providing  that 
any  person,  whether  plaintiff  or  de- 
fendant, who  shall  make  affidavit  that 
he  is  too  poor  to  pay  the  fees  shall  be 
entitled  to  receive  from  the  clerk  all 
such  process  as  will  enable  him  to 
prosecute  or  defend  his  suit  free  oi 
costs,  does  not  apply  to  certiorari, 
but  only  to  such  process  as  is  issued 
at  the  commencement  of  the  suit. 
Holmes  v.  Holloway,  21  Tex.  658, 
wherein  Act  Tex.  1846  (Hart.  Dig., 
art.  673)  was  construed. 

Froieeution  of  Writ  by  Partnerihip.— 
Where  the  writ  is  applied  for  by  a 
partnership,  an  affidavit  by  one  mem- 
ber of  the  firm  as  to  his  inability  to 
pay  the  costs  and  give  security  is 
not  sufficient,  as  such  affidavit  does 
not  show  that  the  firm  is  unable  to 
pay  the  costs  and  give  the  bond  re- 
quired. Marlow  v.  Hughes  Lumber 
Co.,  92  Ga.  554,  citing  Drucker  v. 
Wellhouse,  82  Ga.  129,  and  Scott  v. 
Turpin,  30  Ga.  964. 
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statute,  the  general  principles  governing  the  making  of  bonds  are 
to  be  looked  to  for  the  purpose  of  determining  how  it  shall  be 
signed  and  sealed,  and  the  other  details  of  its  preparation.* 

BeicriptioB  of  Suit  and  Judgment. — A  bond  is  sufficient  which  gives  the 
style  of  the  case  and  the  date  of  the  judgment,  and  which  desig- 
nates the  court  in  which  the  judgment  was  rendered,  especially 
where  the  judgment  is  fully  described  in  the  petition  for  the  writ ; 
as  the  petition  may  be  looked  to  for  the  purpose  of  aiding  the 
bond.* 

Amoont  of  Bond* — The  bond  must  be  in  the  amount  required  by 
statute.* 

Conditions. — The  bond  is  sufficient  if  it  contains  substantially  the 


1.  The  Signatnro. — Where  the  bond 
ii  signed  by  the  obligor  by  his  correct 
name,  "  Thomas  Braidfoot/*  it  is  im- 
material that  he  is  described  in  the 
body  of  the  bond  as  "  Thomas  Braid- 
ford."  Braidfoot  v.  Taylor,  i  Tex. 
App.  Civ.  Cas.,  §  175. 

Authority  of  Attorney  to  Sign. — In 
McAlpin  V,  Finch,  18  Tex.  831,  the 
signature  to  the  bond  was  in  the 
handwriting  of  the  principal's  attor- 
ney. Although  the  authority  of  the 
attorney  to  sign  the  bond  did  not  ap- 
pear, the  bond  was  held  sufficient 
after  approval  by  the  proper  officer. 

Seal.  —  Unless  the  instrument  pur- 
porting to  be  a  bond  is  sealed  it  is 
void.  Skinner  v.  McCarty,  2  Port. 
(Ala.)  19. 

Municipal  Corporation, — Where  the 
bond  for  the  writ  is  made  by  a  mu- 
nicipal corporation  which  has  no  seal, 
and  which  is  authorized  by  its  char- 
ter to  contract  without  a  seal,  no  seal 
is  necessary,  and  it  is  immaterial  that 
the  private  seal  of  the  president  of 
the  corporation  is  used.  Deberry  v. 
HoUv  Springs,  35  Miss.  385. 

Exacntira  before  Hotary  FabUe.  — 
Where  the  statute  docs  not  prescribe 
before  whom  the  bond  is  to  be  ex- 
ecuted, the  bond  is  not  vitiated  by 
being  taken  before  a  notary  public. 
Hendrix  v.  Mason,  70  Ga.  523. 

IniEOiej  of  Xakor.  —  In  Weigand  v. 
Malatesta,  6  Coldw.  (Tenn.)  362,  a 
certiorari  bond  was  executed  by  an 
infant,  and  the  court  refrained  from 
expressing  any  opinion  as  to  her  lia- 
bility thereon. 

8.  Nelson  v.  Hart  (Tex.  Civ.  App., 
1893),  23  S.  W.  Rep.  831;  Seeligson  v. 
Wilson,  58  Tex.  369. 

A  slight  inaccuracy  in  stating  the 
amount  of  the    judgment    is   imma- 


terial.    Hail  V,  Magale    i  Tex.  App. 
Civ.  Cas.,  §855. 

8.  Poroible  Entry  and  Detainer. — 
Where  the  writ  is  sued  out  to  review 
proceedings  in  forcible  entry  and  de- 
tainer had  before  a  justice  a  bond 
should  be  given  for  double  the  amount 
of  costs,  and  when  it  becomes  neces- 
sary for  the  defendant  to  give  bond 
he  should  also  insert  an  obligation  to 
pay  rent.  Holmes  v.  Holloway,  21 
Tex.  658. 

Pennsylvania  Statute.  —  Under  Act 
Pa.  1865,  providing  that  the  writ  shall 
lie  to  review  proceedings,  in  the  city 
of  Philadelphia,  by  landlords  to  re- 
cover possession  of  demised  property, 
and  that  the  party  applying  for  the 
writ  shall  give  security  for  all  costs 
that  have  accrued  or  may  accrue,  and 
for  the  rent  which  is  already  or  may 
become  due,  up  to  the  final  deter- 
mination of  such  certiorari,  it  is  not 
sufficient  to  give  a  recognizance  for 
the  payment  of  debt,  interest,  and 
costs,  as  the  payment  of  the  rent  to 
become  due  is  not  thereby  secured. 
Hutchinson  v,  Vanscriver,  6  Phila. 
(Pa.)  39. 

Double  the  Amount  in  Controversy. — 
It  has  been  held  that  where  the  stat- 
ute requires  a  bond  in  double  the 
amount  in  controversy  it  is  sufficient 
to  give  a  bond  in  double  the  amount 
of  the  judgment,  although  such  judg- 
ment is  for  an  amount  less  than  that 
sued  for.  King  v.  Longcope,  7  Tex. 
236. 

Interest  and  Costs. — Under  a  statute 
so  providing,  interest  should  be  con- 
sidered in  computing  the  amount  of 
the  bond,  Davis  v,  Pinckney,  20  Tex. 
340;  but  not  costs,  Davis  v,  Pinckney, 
20  Tex.  340,  following  King  v.  Long- 
cope,  7  Tex.  236. 
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conditions  which  the  statute  requires,  and  it  need  not  be  condi. 
tioned  in  the  very  words  of  the  statute.* 

Hnmber  of  Soretiei. — There  are  conflicting  decisions  as  to  whether 
a  statutory  requirement  that  there  shall  be  two  sureties  is  manda- 
tory or  directory.* 

3.  Amendment  and  Sabstitntion. — Although  not  authorized  by 
statute  to  do  so,  when  the  bond  is  defective  or  insuflficient  the 
court  may,  in  the  exercise  of  its  discretion  and  in  the  furtherance 
of  justice,  allow  an  amendment  of  the  bond  or  the  substitution 
of  a  new  one.' 

1.  Hooks  V,  Lewis,  i6  Tex.  551.  Officer's  Panlt. — It  has  been  said  that 
In  Molton  v.  Hooks,  3  Hawks  (N.     the   fault  when  an  insufficient  bond 

Car.)  342,  it  was  held  that  an  obliga-  has  been  given  is  presumed  to  be  that 

tion   to   "abide  by  and  stand  to  the  of    the    officer   who  took    the  bond, 

judgment"  was  equivalent  to  an  un-  Payne  v,  Martin,  i  Stew.  (Ala.)  407. 
dertaking  to  "  perform  the  judgment.        Instanoes  in  which  Amendmente  ere 

sentence,  or  decree"  required  by  Act  AUowable. — Thus  the  substitution  of 

N.  Car.    1810,  and  that  the  sureties  a  new  bond  or  the  amendment  of  the 

were  liable  on  a  bond  containing  the  one  given  has  been  allowed  where  the 

obligation  first  quoted.  signature  and  seals  were  put  in  the 

Additional  Conditione. — If  the   bond  wrong   place  on  the   bond,    Lima  v. 

contains   the  conditions  required  by  Pinkston,  i  Overt.  (Tenn.)  344;  where 

statute,  it  is  immaterial  that  it  has  seals   were   omitted   from   the    bond, 

additional    conditions    and    is    more  People  v,  Rensselaer  C.  P.,  11  Wend, 

onerous    than   the   statute    requires.  (N.  Y.)  174;  Edmiston  v,  Edwards.  31 

Nelms    V,    Draub   (Tex.    Civ.    App.,  Tex.  172;  and  where  the  condition  of 

1893),  22  S.  W.  Rep.  993.  the  bond  was  not  in  compliance  with 

2.  It  has  been  held  that  one  surety  the  statute,  Hoare  v.  Harris,  14  III. 
satisfactorily  responsible  is  sufficient.  35;  Edmiston  v»  Edwards,  31  Tex. 
Foster  v.  Blount,  i  Overt.  (Tenn.)  343.  172. 

And,  again,  it  has  been  held  that  the  Substantial  Defects. — It  would   seem 

requirement  of  two  sureties  is  man-  that  when  no  bond  is  given,  or  when 

datory  and  not  directory,  and  that  a  one  is  given  which  is  altogether  void 

bond  with  one  surety  is  insufficient,  or  substantially  defective,  permission 

Mays  V.  Lewis,  4  Tex.  i.  should  not  be  given  to  supply  a  new 

8.  Childress    v,    McGehee,    Minor  bond  unless  such  practice  is  author- 

(Ala.)  131;  Jennings  v.  Pray,  8  Yerg.  ized  by  statute.     Perry  v,  Benner,  i 

(Tenn.)  85.  Morr.   (Iowa)  340;  Berry  v.   Martin, 

Diseretion  of  Court. — In  Edmiston  v,  6  Tex.  264. 

Edwards,  31  Tex.  172,  where  permis-  Insuffioient    Hnmber    of    Soretiei.  — 

sion  was  given  to  file  a  new  bond,  the  Where  the  bond  given  has  only  one 

court  said:  "  The  execution  of  a  bond,  surety,  and  the  statute  requires  two 

however  defective   it   may   be,    is   a  sureties,  permission  should  be  given 

technical  compliance  with  the  terms  to  amend  the  bond  by  adding  another 

of  the  statute;  and  although  it  may  surety,    or    to    give    another    bond, 

be  quashed  for  insufficiency,  the  court  Berry  v.  Martin,  6  Tex.  264;  King  v. 

may  and   should   grant  leave  to  the  Hopkins,  42  Tex.  48. 

party  to  execute  a  good  and  sufficient  Insuffioiency  in  Amount. — When  the 

bond;  and  if  he  does  it  in  a  reason-  penalty  of  the  bond  is  insufficient  in 

able  time  (of  which  the  court  has  the  amount,  the  court  should  grant  per- 

discretion  in  judgment),  so  as  to  afford  mission  to   file  another  bond.     Mc- 

complete  protection  to  the  rights  of  the  Clellan  v,   Allison,   19  Ala.  671.    In 

adverse  party,  the  cause  should  pro-  this  case  a  judgment  recitinsr  that  the 

ceed  as  if  the  bond  had  been  originally  writ   was  dismissed  "  for  irregulari- 

good  and  sufficient.    Such  an  exercise  ties  "  was  reversed,  because  it  did  not 

of  the  discretion  of  the  court  works  appear  that  the  applicant  for  the  writ 

no  prejudice  to  the  opposite  party  in  failed  and  refused  to  give  a  perfect 

the  trial  of  the  case  upon  its  merits."  bond. 
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Vndar  Statateo  allowing  the  amendment  of  such  bonds,  they  are 
always  amendable  except,  possibly,  when  the  writ  is  not  sued  out 
in  good  faith.* 

Olirfeetioni  to  Bondf. — ^A  general  motion  to  dismiss  the  writ  does  not 
reach  a  defect  in  the  bond,  but  the  particular  objection  should  be 
specifically  pointed  out.* 

Tlmeof  FUingHew  Bond. — It  is  doubtful  whether  permission  should 
be  given  to  file  a  bond  after  an  appeal  has  been  taken  from  the 
judgment  rendered  on  certiorari,  and  such  judgment  has  been 
reversed  because  no  bond  had  been  given.* 

4.  Liability  on  Bonds,  and  Enforcement  Thereof— Bztont  of  Engft^omtnt. 
— In  determining  whether  the  conditions  of  the  bond  have  or  have 
not  been  performed,  and  the  extent  of  the  obligation  of  the 
makers,  the  bond  itself  is  to  be  looked  to,  and  not  the  statutory 
requirements  as  to  what  the  bond  should  contain,  unless  the  bond 
is  made  in  compliance  with  the  statute.^ 

Dimiital  of  the  Writ. — Forfeiture  of  the  bond  is  incurred  where  it 
is  conditioned  to  prosecute  the  writ  and  the  writ  is  dismissed  for. 
want  of  prosecution.* 

Loflt  Bond. — Where  the  bond  is  lost  8.  Holmes  v.    HoUoway,    21    Tex 

the  court  may  make  an  order  dismiss-  658. 

ing   the  writ,  unless  a  new  bond  is  4.  Swanson   v.   Ball,    Hempst.  (U. 

given.      Johnson    v.    McKissack,    20  S.)39. 

Tex.  160.  The  liability  of  the  sureties  cannot 

1.  Hendrix  v.  Mason,  70  Ga.  523.  be  extended  beyond  the  actual  terms 
Statutes   Anthoriiing   Amendment    of  of  their  engagement.      M'Intosh   v. 

Appeal  Bonds. — The  decisions  are  in  Langtree,  6  Yerg.  (Tenn.)3i7;  Brown 
conflict  upon  the  question  whether  z/.  Newton,  6  Yerg.  (Tenn.)  436:  Tip- 
permission  should  be  given  to  amend  ton  v,  Anderson,  8  Yerg.  (Tenn.)  222; 
certiorari  bonds  under  statutes  au-  Yates  v,  Collins,  19  Tex.  137. 
thorizing  the  amendment  of  appeal  Where  the  Condition  does  not  Embraoe 
bonds.  Everything    Beqnired    by  the  statute, 

In  Iowa  it  is  held  that  the  statute  judgment  may  nevertheless  be  ren- 

authorizing  the    amendment   of   the  dered  on    the   bond,   commensurate 

bond  on  appeal  from  a  justice's  court  with  the  actual  undertaking  of  the 

does  not  apply  to  a  bond  given  on  cer-  obligors.      Triplet  v.  Gray,  7  Yerg. 

tiorari  as  a  substitute  for  an  appeal.  (Tenn.)  16;  Jennings  v.  Pray,  8  Yerg. 

Perry  w.  Benner,  i  Morr.  (Iowa)  340.  (Tenn.)  85. 

In    Tennessee  it  is  held  that  such  a  Liability  on  Cost  Bond  Given  before 

statute  may,  by  fair  construction,  be  Iisnanoe  of  Writ.  —  See  XVII.    Costs^ 

extended  to  apply  to  certiorari  bonds,  infra, 

Jennings  v.  Pray,  8  Yerg.  (Tenn.)  85.  6.  Marryott  v.  Young,  33  N.  J.  L. 

2.  Hoare  v,  Harris,  14  III.  35.  336,  wherein  the  stipulation  was  in 
See  also  XIV.  Quashal,  Dismissal,  the  words  of  the  statute,  that  the  ap- 

and  Supersedeas  of  Writ,  infra.  plicant  for  the  writ  "should  prose- 
In  Alabama  exceptions  to  the  bond  cute  the  said  certiorari  in  the  said 
cannot  be  taken  after  the  return  term.  Circuit  Court;  should  pay  the  sum 
Pa>  le  V.  Martin,  i  Stew.  (Ala.)  407.  recovered  in  the  court  below  with  in- 
It  would  seem,  from  Deberry  v,  terest  and  costs,  if  the  judgment  be 
Holly  Springs,  35  Miss.  385,  that  no  affirmed;  and  should  in  all  things 
objection  can  be  taken  to  the  insuffi-  stand  to  and  abide  the  judgment  of 
ciency  of  the  condition  of  the  bond  the  said  Circuit  Court  respecting  the 
after  the  case  has  progressed  on  its  judgment,  order,  or  proceeding  given 
merits  and  been  decided  in  favor  of  or  made  by  the  court  below.*'  The 
the  petitioners.  court  said  that  it  was  not  sufficient  to 

191 


n«  Bond.  CER  TIORARI,  Uabitt^  oa  BmAl 

Afflmiuioe  of  Jadgmtnt. — Where  the  condition  of  the  bond  is  that 
the  applicant  for  the  writ  shall  well  and  truly  prosecute  the  writ, 
and  if  the  judgment  shall  be  affirmed  or  if  a  larger  judgment  shall 
be  recovered  against  him  then  he  shall  pay  such  judgment,  the 
sureties  are  not  liable  upon  the  rendition  of  a  judgment  in  a 
smaller  amount  than  that  originally  recovered  against  the  appli- 
cant.* 

Bnmmarj  Jadgment  agAiut  Bnretltt. — The  court  should  not  render 
summary  judgment  against  the  sureties  unless  it  is  authorized  by 
statute  to  do  so,*  but  usually  there  is  a  statute  conferring  such 
power.* 

have  the  writ  issued  and  returned,  but  dered  against  the  principal.     Hudioa 

that  it  should  "be  prosecuted  or  fol-  v.  Nalty,  55  Miss.  583. 

lowed  up  to  a  conclusion."  Having  Award  of  XzaevtiQB  8«t  Addi. 

IMimiiial  of  Writ  for  InraAeitn^  of  — And  so  a  bond  conditioned  to  pay 

Bond  and  Petition.  —  In   M'Intosh    v.  the  sum  recovered  in  the  court  below. 

Langtree,   6   Yerg.  (Tenn.)  317,  and  if  the  judgment  be  affirmed,  is  not 

Brown   v.    Newton,  6  Yerg.   (Tenn.)  forfeited  upon  affirmance  of  the  judg- 

436,   the  bonds  were   conditioned  to  ment,  where  the  plaintiff  in  certiorari 

*';prosecute   the  said   certiorari  with  is  successful  to  the  extent  of  having 

effect,"  although  Act  Tenn.   1807,  c.  an    award    of    execution    set    aside. 

81,  §  I,  required  the  bond  to  be  con-  Hinchman  v.  Cook,  20  N.  J.  L.  271, 

ditioned  "  that  if  said  certiorari  shall  overruling  Hinchman   v.   Bartles  (N. 

be  dismissed  for  informality  or  want  J.,  Nov.  Term,  1843). 
of  sufficient   substance,  that  he   [the        2.  Smith  r.  Bissell,  2  Greene  (Iowa) 

applicant]  shall  well  and  truly  satisfy  379. 

such  judgment  as  had  been  rendered        Bond  Bxpresoly  Providing  for  Snit.— In 

against  him."     It  was  held  that  such  Hopson  v.  Murphy,  4  Tex.  248,  where 

bonds     did     not     justify    judgments  the  bond  was  conditioned  to  prosectue 

against  the  sureties  upon  dismissal  of  "his  suit  with  effect,  or,  in  case  he 

the  writ,  in  the  first  case  for  insuffi-  fails  therein,    to   pay   all  such  costs 

ciency  of  the  bond,  and  in  the  second,  and  damages  as  shall  be   recovered 

because  the  petition  was  not  properly  or  awarded  against  him  in  any  suit 

sworn  to.  or    suits    that    might     hereafter    be 

Iisnanoe  of  Writ  at  Xattor  of  Conne. —  brought  against   him,"   it   was  held 

In  Biggs  V.  Rickards,  3  Harr.  (Del.)  that  no  liability  could  accrue  on  the 

283,  the  applicant  for  the  writ  entered  bond  except  by  suit,  and  that  sum- 

into  a  recognizance  with  condition  to  mary  judgment  could  not  be  rendered 

be  void  "  if  such  writ  shall  not  be  al-  against   the   sureties   upon  dismissal 

lowed,  or  if  the  plaintiff  therein  shall  of  the  writ. 

prosecute  said  writ  to  effect."  It  was  Liability  of  Party  not  Signing  Bond.— 
held  that  since  the  plaintiff  was  en-  The  Circuit  Court,  in  rendering  judg- 
titled  to  the  writ  as  a  matter  of  course,  ment  against  defendants  who  sued 
he  might  apply  for  it,  and  afterwards  out  the  writ,  may  also  render  judg- 
abandon  its  prosecution  by  omitting  ment  against  one  of  the  defendants 
to  serve  it  upon  the  justice,  without  who  did  not  unite  in  the  bond.  Dob- 
incurring  any  forfeiture.  son  v.  Dickson,  8  Ala.  252. 

1.  Swanson  r.  Ball,  Hempst.  (U.  S.)        8.  Alabama. — Skinner  v.  McCarty,  2 

39.  Port.   (Ala.)    19,    wherein    the  court 

Fir.al   Judgment   against  Plaintiff. —  entered  summary  judgment    against 

Where  the  bond  is  conditioned  to  pay  the  sureties  under  Act  Ala.  1826,  §  2. 
such  judgment  as  the  Circuit  Court        Xiiiifsippi.  —  Hudson   v,    Nalty,  55 

should  render  against  the  principal,  Miss.  582,  wherein  judgment  was  ren- 

the  obligation  of  the  bond  is  not  dis-  dered  under  Code  Miss.,  §§1332-36. 
charged  by  the  reversal  of  the  judg-        North  Carolina.— Speight  v.  Wooten, 

ment  rendered  by  the  justice  of  the  3  Dev.  (N.  Car.)  327,  wherein  the  Su- 

peace,  and  the  award  of  a  new  trial,  perior  Court,  on  dismissing  the  writ, 

when    judgment   is    eventually    ren-  gave  summary  judgment  on  the  bond, 
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Want  of  Jnxifdiotion  to  iMno  Writ. — Where  the  writ  is  issued  by  a 
court  which  has  no  jurisdiction  to  issue  it,  judgment  cannot  be 
rendered  on  the  bond,  as  it  is  an  obligation  which  is  not  author- 
ized by  statute.* 

AflMunt  of  SoooTory. — In  determining  the  amount  for  which  judg- 
ment shall  be  rendered  against  the  sureties  on  a  bond  which  is 
made  in  conformity  to  the  statutory  requirements,  the  statute 
should  be  looked  to.* 

Fonalty  of  Bond. — ^The  sureties  are  not  liable  in  an  amount  in  ex- 
cess of  the  penalty  of  the  bond ;  but  it  is  well  settled  that  the 
sureties  are  liable  to  the  extent  of  their  undertaking.* 


as  empowered  to  do  by  Act  N.  Car. 
1810. 

TonnoMoe.  —  Chambers  v,  Haley, 
Peck  (Tenn.)  159,  wherein  it  was  held 
that  summary  judgment  against  the 
sureties  was  authorized  by  Act  Tenn. 
1807.  c.  8t,  g  2. 

1.  Taul  V.  Collinsworth,  2  Yerg. 
(Tenn.)  579,  followed  in  Turner  v, 
Farley,  3  Yerg.  (Tenn.)  300. 

8.  TonnoMOO  Statnto.— Code  Tenn., 
§  3137*  provides  that  upon  dismissal 
of  the  certiorari  for  want  of  prosecu- 
tion or  for  any  other  cause  the  court 
5hall  enter  up  judgment  for  the 
amount  recovered  against  the  prin- 
cipal and  the  sureties  to  the  prosecu- 
tion bond,  with  interest,  at  the  rate  of 
six  per  cent  per  annum.  Where  the 
petition  not  only  asks  that  the  execu- 
tion issued  by  the  justice  be  removed 
and  quashed,  but  also  that  the  entire 
proceedings  before  the  justice  be  re- 
moved and  a  new  trial  be  had,  the 
court  upon  dismissal  of  the  writ  should 
not  simply  render  judgment  for  costs 
and  award  a  procedendo^  but  should 
l^ive  judgment  for  the  amount  recov- 
ered. Allen  V.  Wood,  i  Head  fTenn.J 
438;  Copeland  v.  Cox,  5  Heisk.  (Tenn.) 

171. 

Writ  Sued  out  to  Quash  Execution. 
— In  Roddy  v.  Bacon,  3  Coldw.  (Tenn.) 
253,  a  case  where  the  writ  was  sued 
out  for  the  purpose  of  quashing  exe- 
cutions, it  was  held  that  the  court 
erred  in  dismissing  the  writ  and  giv- 
ing judgment  for  costs  only  and 
awarding  a  procedendo^  and  that 
judgment  should  have  been  rendered 
for  the  amount  recovered  below,  the 
court  saying,  **  it  matters  not  for 
what  purpose  the  certiorari  is  sued 
out."  See  also  Lownes  v.  Hunter, 
2  Head  (Tenn.)  343. 

Prior  to  the  adoption  of  the  code 
it  was  held  that  a  writ  sued  out  merely 


for  the  purpose  of  quashing  an  exe- 
cution was  not  within  Act  Tenn. 
1807,  c.  81,  §  I,  and  Act  1817,  c.  119,  g 
2,  and  that  judgment  should  be  ren- 
dered for  costs  only,  and  9i  procedendo 
issued.  Kincaid  v,  Morris,  10  Yerg. 
(Tenn.)  252;  Rogers  v,  Ferrell,  10 
Yerg.  (Tenn.)  254;  Edde  v.  Cowan, 
I  Sneed  (Tenn.)  290;  Jones  v.  Will- 
iams, 2  Swan  (Tenn.)  105. 

Damages  for  Detention  of  Land, — 
Code  Tenn.,  §  3363,  provides  that  if, 
on  certiorari  to  review  a  judgment  in 
forcible  entry  and  detainer,  the  jury 
find  that  the  plaintiff  is  entitled  to  the 
possession  of  the  land,  they  shall  also 
ascertain  the  value  of  rents  during  the 
time  the  plaintiff  has  been  kept  out 
of  possession,  and  such  other  damages 
as  the  plaintiff  is  entitled  to;  and  that 
the  court  shall  give  judgment  against 
the  defendant  and  his  sureties  for 
the  amount.  In  Weigand  v.  Mala- 
testa,  6  Coldw.  (Tenn.)  363,  it  was 
held  that  the  foregoing  provisions  do 
not  expressly  authorize  the  impanel- 
ing of  a  jury  when  no  damages,  but 
only  costs,  have  been  recovered  in 
the  court  below,  yet  the  policy  of  the 
statutes  authorizes  such  course. 

Damages  and  Costs, — In  Tipton  v, 
Anderson,  8  Yerg.  (Tenn.)  222,  the 
condition  of  the  bond  was  to  prose- 
cute, etc.,  "or,  in  case  of  failure,  to 
pay  all  damages  and  costs"  tnat 
might  be  awarded  against  the  peti- 
tioner for  the  writ;  although,  under 
Act  1807,  c.  81,  §  I,  the  condition 
should  have  been  to  "perform  what- 
ever judgment  shall  be  awarded," 
etc.  The  surety  was  held  not  liable 
for  the  debt,  but  for  the  damages  and 
costs  in  prosecuting  the  certiorari. 

8.  McKeen  v,  Nelms,  9  Ala.  507. 

Vnpaid  Balanoo  of  Jndgmont.— In  Lit- 
tleton V,  Yost,  3  Lea  (Tenn.)  267,  the 
writ  was  sued  out  to  quash  an  execu- 
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A  8dr«  Facia*  will  not  lie  on  a  certiorari  bond,  unless  directed  by 
statute*^ 

X.  The  Wbtt,  Its  IssvAircs  abd  Ivoidehtal  PBOCESBnras— 1. 

Bnle  to  Show  Cause  and  Votice— <3:.  IN  the  Absence  of  Statute. 
— In  many  states,  unless  notice  of  the  issuance  of  the  writ  or  a 
rule  to  show  cause  is  required  by  statute,  the  writ  issues  on  an 
ex  parte  application.  But  the  practice  in  this  respect  is  not  uni- 
form, and  the  courts  frequently,  in  the  exercise  of  their  discretion 
and  in  the  furtherance  of  justice,  require  notice  to  be  given,  or 
direct  a  rule  to  show  cause.* 


tion  levied  upon  land,  on  the  ground 
that  the  judgment  had  been  paid  and 
satisfied.  The  judgment  not  having 
been  paid  in  full,  it  was  held  that  the 
Circuit  Court  properly  gave  judgment 
against  the  petitioner  for  the  balance 
unpaid,  and  that  it  had  power  to  order 
a  sale  of  the  land;  and  that  the  plain- 
tiff in  execution  was  not  confined  to 
a  remedy  on  the  certiorari  bond. 

Amendmant  of  Judgment.  —  Where 
judgment  is  rendered  against  the 
sureties  in  an  amount  greater  than 
the  penalty  of  the  bond  an  amend- 
ment is  allowable,  and  the  judgment 
should  not  be  reversed  because  of 
such  error.     McKeen  v.  Nelms,  9  Ala. 

507- 
Where  the  Debt  and  Coats  Ezeeed  the 

Amoni^  of  the  Bond  judgment  should 

be  rendered  against  the  sureties  for 

the  judgment  and  only  so  much  of  the 

costs  as  will  in  the  aggregate  equal 

the   amount  of  the  bond.      Yates  v, 

Collins,  19  Tex.  137. 

1.  Fox  V.  Steele,  i  Law  Repos.  (N. 
Car.)  379. 

2.  Alabama. — In  Ex  p,  Buckley,  53 
Ala.  42,  it  is  said  that  "  in  the  absence 
of  statutory  provisions  the  writ  is 
granted  only  on  petition,  after  notice 
to  the  adverse  party.  *  *  *  Notice  of 
the  application  is  necessary,  that  the 
parties  adverse  in  interest  may  have 
the  opportunity  of  being  heard,  and 
no  principle  by  which  an  inferior  tri- 
bunal is  to  regulate  its  action  in  de- 
termining their  controversies  shall 
be  announced  until  they  have  been 
heard."  See  also  Crownover  v.  Sry- 
gley,  19  Ala.  251. 

Kaiiaehasetta. — The  writ  "can  only 
be  granted  after  notice  and  opportu- 
nity to  show  cause  against  it;  and,  if 
granted  without  such  notice,  will  be 
quashed  as  improvidently  issued." 
Farmington  River  Water  Power  Co. 
r.  Berkshire  County,  112  Mass.  206; 
Com.  V,  Downing,  6  Mass.  72. 


To  what  Parties  Given, — In  Com.  v, 
Peters,  3  Mass.  229,  the  writ  was 
sought  to  review  proceedings  rela- 
tive to  the  alteration  of  a  county  road. 
It  was  held  that  it  was  not  sufficient 
to  serve  notice  on  a  member  of  the 
locating  committee,  and  that  notice 
should  have  been  given  to  the  county 
and  the  town  in  which  the  road  lay. 

In  Plymouth  v.  Plymouth  County, 
16  Gray  (Mass.)  341,  where  the  writ 
was  sought  to  quash  an  assessment  of 
damages  by  the  county  commission- 
ers, upon  a  town's  petition  for  water 
and  water  power,  notice  was  ordered 
to  the  county  commissioners. 

Notice  to  show  cause  against  the 
issuing  of  the  writ  must  be  given  to 
the  tribunal  to  which  the  writ,  if 
granted,  will  be  addressed;  and  it  is 
not  sufficient  to  give  notice  merely 
to  the  adverse  party"  before  such  tri- 
bunal. Worcester,  etc.,  R.  Co.  v. 
Railroad  Com'rs,  118  Mass.  561. 

Extrinsic  Evidence, — **  The  petition- 
ers *  *  *  in  the  first  place  exhibit  the 
record,  and  point  out  in  what  particu- 
lars they  deem  it  to  be  erroneous  or 
defective;  and  then  the  respondents 
may  prove  by  extrinsic  evidence  that 
no  injustice  has  been  done,  that  if  the 
proceedings  shall  be  quashed  the 
parties  cannot  be  placed  in  statu  fwf, 
or  that  for  any  good  reason  a  certio- 
rari ought  not  to  be  granted."  Rut- 
land V,  Worcester  County,  20  Pick. 
(Mass.)  71.  See  also  Tewksbury  v. 
Middlesex  County,  117  Mass.  563. 

Misaiatippl.— In  Copeland  v.  Pate,  6 
How.  (Miss.)  275,  the  court,  per 
Turner,  J.,  said:  "It  is  as  important 
that  a  citation  issue  in  cases  of  cer- 
tiorari as  in  cases  of  error.  There 
can  be  no  inference  raised  that  the 
defendants  below  had  notice." 

Hew  Jersey. — In  State  v.  New  Bruns- 
wick, I  N.  J.  L.  450,  a  motion  was 
made  for  the  writ,  and  the  court  said: 
**  There  is  no  necessity  for  a  previous 
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Xotion  to  Sapenede  or  Qnash. — Usually  the  parties  to  be  adversely 
affected  do  not  appear  and  resist  the  issuance  of  the  writ,  and  are 

notice  to  be  given  of  such  a  motion.  In  Penxuylyania  it  has  never  been 
If  the  writ  issues  improvidently  it  is  a  the  practice  to  serve  a  copy  of  the  writ 
ground  of  defense,  and  may  be  taken  on  the  attorneys  on  record,  nor  is  the 
advantage  of  on  the  return/'  writ  accompanied  with  a  citation  to 
In  State  v,  Morris  Canai,  etc.,  Co.,  the  party.  The  court,  however,  wiU 
12  N.  J.  L.  367,  a  certiorari  was  take  care  that  notice  is  given.  Com. 
prayed  for  to  review  the  report  of  v,  McAllister,  i  Watts  (Pa.)  307. 
the  commissioners  to  estimate  and  Tennesiee. — The  defendant  is  en- 
appraise  the  value  of  lands  and  dam-  titled  to  notice  of  the  filing  and  pen- 
ages  to  the  proprietors  and  parties  dency  of  the  petition,  and  there  be- 
interested  in  the  premises  required  ing  no  statute  fixing  the  time  of  the 
by  a  canal  company  for  its  canal.  It  notice,  the  rule  is  declared  to  be  that 
being  suggested  in  behalf  of  the  com-  the  notice  must  be  served  at  least  five 
pany  that  there  should  be  a  rule  nisi^  days  before  the  term  to  which  the 
the  court  said:  "  A  notice  is  not  nee-  petition  is  returnable.  Hardin  v, 
essary.  We  are  of  opinion,  however,  Williams,  5  Heisk.  (Tenn.)  385,  citing 
that  the  court  may  in  their  discretion  McDowell  v.  Keller,  i  Heisk.  (Tenn!) 
grant  a  certiorari  in  the  first  instance,  452,  and  Nicks  v,  Johnson,  3  Sneed 
upon  motion,  or  if,  from  the  peculiar  (Tenn.)  326. 

circumstances  of  the  case,  they  should  West  Virgixda. — In  Dryden  v,  Swin- 

consider  it  necessary,  direct  a  rule  to  burn,  15  W.  Va.  234,  where  the  peti- 

show  cause.     This  is  a  novel  case,  of  tion  was  sworn  to,  and  a  full  copy  of 

great    importance;    many    questions  the  record  of  the  proceedings  in  the 

may  arise  as  to  the  most  correct  course  inferior  tribunal  accompanied  the  pe- 

of  proceeding.     The  court  therefore  tition,  it  was  held  that  the  writ  might 

think  it  proper  to  direct  a  rule  to  show  be  issued  without  notice,  and  without 

cause."  a  rule  to  show  cause. 

How  York.— In  Gardner  v.  Highway  Bulai  of  Court  —  Indiana,  —  The  Su- 

Com'rs,  10  How.  Pr.  (N.  Y.  Supreme  preme  Court  of  Indiana,  under  rule 

Ct.)  183,  Chippen,  J.,  said:  "  Motions  37,  will  not  entertain  a  motion  for  a 

are  frequently  made  both  at  general  certiorari  to  correct  the  record  in  a 

and  special  terms  for  the  allowance  of  submitted  cause,  unless  the  opposite 

common-law  writs  of  certiorari.     My  party  or  attorney  shall  have  had  ten 

own  recollection  is  that  such  motions  days'  notice  in  writing  of  the  intended 

have   generally  been  made  ex  parte,  motion.     Durbin  v.   Haines,  99  Ind. 

It  is  not  necessary  to  give  notice  of  463.     Before  the  adoption  of  this  rule 

the  application  to  the  court  for  the  no   notice  was  necessary.      Clark  v, 

allowance   of    the   writ."      See    also  Wright,  67  Ind.  224. 

Matter  of  Woodbine  Street,  17  Abb.  North     Carolina,  —  The      Supreme 

Pr.  (N.  Y.  Supreme  Ct.)  112,  wherein  Court  of  North  Carolina,  under  rule 

a  motion  to  set  aside  the  order  grant-  43,  will  not  grant  an  application  for 

ing  the   writ,    because    it   had   been  the  writ  "  unless  the  petitioner  shall 

granted   on   an  ex  parte  application,  have    given    the   adverse    party   ten 

without  notice,  was  denied.  days'  notice  in  writing."     Keerans  v. 

The  judge  to  whom  an  ex  parte  ap-  Keerans,  T09  N.  Car.  loi. 

plication  for  the  writ  is  made  may  in  Service  of  Copy  of  Ai&davit.  —  "The 

his  discretion  require  notice  of  it  to  judge,  to  whom  an  ex  parte  applica- 

bc  given  to  the  adverse  party.     Peo-  tion  for  the  writ  is  made  may  in  his 

pie  V.  Perry,  16  Hun  (N.  Y.)46i;  Al-  discretion   require  notice  of  it  to  be 

bany  Water  Works   Co.  v.  Mayor's  given   to  the  adverse  party;   and  if, 

Ct.,  12  Wend.  (N.  Y.)  292.  after  the  writ  is  allowed,  the  respond- 

Vorih  Carolina. — In  Cherry  z/.  Slade,  ent  deems  it  to  have  been  inadver- 

2  Hawks  (N.  Car.)  402,  Henderson,  tently  issued,  he  may  move  to  quash 

J.,  said,  "  A  certiorari  is  granted  on  or  supersede  it.     It  may  be  judicious 

facts  uncontroverted  or  apparent  on  practice  to  serve  a   copy  of  the  affi- 

the  record  or  papers  before  the  court;  davit  with  the  writ,  but  we  are  not 

but  a  rule  is  proper  when  the  applica-  prepared  to  say  that  an  omission  to 

tion  is  made  on  facts  not  so  apparent."  do  so  furuishes  ground  for  quashing 
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not  given  an  opportunity  to  do  so  ;  but  after  the  writ  has  been 
issued  they  raise  the  objection  that  the  case  is  not  a  proper  one 
for  the  writ,  or  that  the  rules  of  procedure  were  not  observed  in 
procuring  its  issuance,  by  making  a  motion  to  supersede  or  quash 
the  writ,* 

Hotioe  before  Judgment. — But  whether  notice  should  or  should  not 
be  given  before  the  issuance  of  the  writ,  it  is  the  practice  to 
give  notice  after  the  issuance  of  the  writ,  before  a  judgment  is 
rendered  affecting  the  proceedings  complained  of.* 

b.  Under  Statutes. — In  some  states  the  courts  are  empow- 
ered by  statutes  to  require  notice  to  be  given  to  the  adverse 
party,  or  to  order  a  rule  to  show  cause ;  and  a  provision  of  this 
nature  is  found  in  the  codes  of  all  the  states  which  have  adopted 
what  is  known  as  the  code  practice.* 

the  writ,  when  it  appears  to  have  been  334,  where  the  writ  was  sued  out  to 

regularly  and  providently  granted  in  review  proceedings  to  contest  an  elec- 

all  other   respects,   and   there  is  no  tion,  without  any  notice  of  the  issu- 

evidence  that  the  respondent  has  been  ance  of  the  writ  or  any  rule  to  show 

harmed  by  the  omission."     People  v,  cause,   it   was    held    that   the    court 

Perry,  16  Hun  (N.  Y.)  461.  should  not  have  acted  upon  the  writ, 

1.  See  XIV.  Quashal^  Dismissal^  and  after  its  return,  before  notice  had 
Supersedeas  of  Writy  infra,  been   given   the   candidate   who   had 

2.  Hotioe  after  Iienanoe  of  Writ. — In  been  declared  elected. 

Pollock  V,  Cummings,  38  Cal.  683,  it  8.  Alabama. — In  Kane  v.  Gammell, 

was  held,  under  Prac.  Act  Cal.,  §457,  50  Ala.  492,  it  was  held  that   notice 

which  provided  that  the  court  might  should   have   been   given  before  the 

order  notice  of  the  application  to  be  trial,  under  Rev.  Code  Ala.,  §  2778. 

given  to  the  adverse  party,   that   it  Arkaniaa.  —  Under  Act  Ark.,    Feb. 

was   not   expressly   required    that   a  17,  1859,  providing  that  all  judgments, 

party  applying   for  the  writ   should  orders,  sentences,  and  decrees,   ren- 

give  notice  to  the  adverse  party,  but  dered  or  pronounced  without  notice, 

that   notice  of  the   proceedings   had  actual  or  constructive,  shall  be  abso- 

after  the  issuance  of  the  writ  should  lutely  null  and  void,  while  it  is  not 

be  given  the  latter  because,  otherwise,  necessary  to  give  notice  before  the 

a  judgment  annulling  the  judgment  issuance   of  the  writ,  yet,  after  the 

of  an  inferior  tribunal  would  not  bind  proceedings  of  the  inferior  tribunal 

him.  have  been  removed,  no  judgment  or 

In  Crownover  v.  Srygley,  19  Ala.  decree  should  be  rendered  without 
251,  where  the  writ  was  sued  out  to  notice  to  the  parties  adversely  inter- 
remove  a  cause  tried  by  a  justice  of  ested.  Smith  v.  Parker,  25  Ark.  518. 
the  peace,  it  was  held  that  a  statute  California. — Code  Cal.,  g  1069,  pro- 
requiring  notice  of  appeals  was  not  vides  that  "the  court  may  require  a 
applicable  to  certiorari;  but,  said  the  notice  of  the  application  to  be  given 
court,  "  we  are  satisfied  that  upon  to  the  adverse  party,  or  may  grant 
the  principles  of  natural  justice  and  an  order  to  show  cause  why  it  should 
of  common  law  a  man  can  neither  not  be  allowed,  or  may  grant  the  writ 
recover  a  judgment  nor  lose  the  bene-  without  notice.*' 

fit  of  one  which  he   has   recovered,  Colorado. — Code  Pro.  Colo.,  g  298,  is 

by  any  judicial    proceeding   without  in  the  same  language  as  Code  Cal.,  § 

notice."  1069,  supra. 

In  State  v,  Giberson,  14  N.  J.  L.  Georgia. — Code  Ga.  1882,  g  4059  (Ir- 
388,  it  was  intimated  that  where  the  win's  Code,  §  3987),  provides  that 
writ  was  sued  out  to  review  the  dis-  the  plaintiff  in  certiorari  shall  cause 
charge  of  an  insolvent,  notice  of  the  written  notice  to  be  given  to  the  op- 
writ  should  have  been  given  to  the  posite  party  in  interest,  his  agent  or 
insolvent.  attorney,  of  the  sanction  of  the  writ. 

In  Dryden  v.  Swinburn,  15  W.  Va.  and  also  of  the  time  and  place  of  the 
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2.  Hearing  of  the  Application  for  the  Writ. — The  court  usually 
allows  the  writ  upon  an  inspection  of  the  petition  or  affidavit,  and 

hearing,  at  least  ten  days  before  the  asked  to  dismiss  the  certiorari  because 
sitting  of  the  court,  and  that  in  de-  the  party  had  no  notice!  There  was 
fault  of  such  notice  the  certiorari  a  substantial  compliance  with  the  re- 
shall  be  dismissed.  quirements   of  the  statute,   and  the 

In  Granade  v.  Wood,  34  Ga.  120,  it  court  did  right  to  overrule  the  motion 

was  held  that  the  terms  of  the  statute  to  dismiss." 

arc  peremptory,  and  that  for  failure  to  Time  and  Place  of  Hearinf^, — In  Sny- 

give  such  notice  the  writ  should  be  der  v,  Vignaux,  93  Ga.  217,  the  party 

dismissed,  although  motion  therefor  moving  for  the  writ  wrote  the  follow- 

was  not  made  until  after  arguing  the  ing  letter  to  his  adversary:  "  I  have 

case  upon  its  merits.  been  waiting  for  an  answer  from  you 

To  What  Cases  Statute  Applicable, —  as  to  whether  you  will  agree  to  set 

Such  provision  as  to  notice  is  of  gen-  aside  the  judgment  in  the  Vignaux 

eral  applicability,  and  is  not  confined  case.    The  certiorari  has  been  granted 

in  its  operation  to  any  particular  writ  and   returned  to   the  J.    P.   Court." 

of  certiorari.     Hence  on  certiorari  to  Such  letter  was  not  sufficient,  as  it 

a  justice  the  writ  should  be  dismissed  did  not  give  the  time  and  place  of 

where  such  notice  is  not  given.  Sparks  hearing. 

V.  Burgheim,  44  Ga.  167.  Admission  of  Service  in  Open  Court, 

Sufficiency  of  Notice, — In  Bryans  v.  — In  McAlister  v.  State,  77  Ga.  599, 

Mabry,  72  Ga.  208,  the  following  no-  a  judgment  dismissing  the  writ  be- 

tice   was   held   insufficient,  "  I   have  cause  there  was  no  evidence  in  the 

applied   for  and  had  issued  the  writ  record  that  notice  in  writing  had  been 

of  certiorari    returned    to  the   next  given,  was  reversed,  because  it  was 

term,"  etc.  shown  by  a  bill  of  exceptions  that  the 

In   Ayers  v.  Kirkland,  65  Ga.  303,  solicitor -general     representing    the 

the  same  wording  was  used,  except  state  had  admitted  in  open  court  that 

that  the  word  "  returnable  "  was  used  he  had  been  served  with  a  written 

instead  of  "returned,"  and  the  no-  notice  about  a  month  before  the  sit- 

tice  was  held  insufficient.  ting  of  the  court. 

A  notice  that  the  writ  was  "  grant-  Idaho. — Rev.  Stat.  Idaho  1887,  §4964, 

ed"   instead  of  that   it   was  "sane-  is  in  the  same  language  as  Code  Cal., 

tioned ' '   is  sufficient.     Ware  v,  Fam-  §  1069,  supra, 

bro,  67  Ga.  515.  Iowa. — Rev.     Code    Iowa,    §   3219. 

Where  the  writ  is  sued  out  for  the  See  Iske   v,   Newton,  54  Iowa   586,  a 

removal  of  a  cause  from  a  justice's  case  where  a  stay  was  granted  after 

court  to  the   Superior  Court,  it    is  reasonable  notice  had  been  given, 

sufficient  to  give  notice  of  the  filing  Montana. — Comp.  Stat.  Mont.  1887, 

of  the   petition   and   of  the  term  at  §  556,   is   in   the   same   language  as 

which  the  cause  will  stand  for  trial.  Code  Cal.,  §  1069,  supra. 

Price  V,  Munroe,  36  Ga.  523.  Nevada. — Gen.  Stat.  Nev.,  §  3459. 

Deliveryof  Papers  to  Defendant's  At-  New  York.  —  Code   N.    Y.,   §  2128, 

torney. — The  delivery  of  all  the  origi-  provides    that    "until    provision    is 

nal  papers  in  the  case  to  the  defend-  made,  in  the  general  rules  of  prac- 

ant's  attorney   ten   days   before  the  tice,  for  requiring  or  dispensing  with 

sitting  of  the  court  to  which  the  writ  notice  of  the  application  for  a  writ, 

is  returnable  will  not  suffice  instead  of  the  court  to   which    the   application 

notice.     Franke  v.  May,  86  Ga.  659.  for  writ  is  made  may,  in  its  discre- 

Notification  by  Judge  in  Open  Court,  tion,  require  or  dispense  with  notice." 

— But  see  Milam  v,  Sproull,  36  Ga.  In   People  v.   Smith,  24  Hun  (N.  Y.) 

393,  a  case  where  the  application  for  66,  it  was  held  that  notice  might  be 

the  writ  was  made  in  open  court,  and  dispensed  with  by  the  court  issuing 

the  judge  notified  the  opposite  coun-  the  writ,  in  its  discretion,  and  that 

sel  of  the  application  from  the  bench,  when   a  review  was  sought  without 

the  petition  showing  on   its  back  to  any  stay  of  proceedings,  notice  was 

what  term  of  the  court  it  was  return-  unnecessary. 

able.     Said  the  court:  "  And  not  with-  Tennotsee  —  Application     in     Forma 

standing  all  this,  the  court  is  gravely  Pauperis, — Code   Tenn.,  §  3133,  pro- 
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takes  the  same  as  true.  Counter  affidavits,  parol  evidence,  or 
even  the  record  of  the  inferior  tribunal,  are  not  considered  for  the 
purpose  of  contradicting  the  petition  or  affidavit;  and  if  the  latter 
discloses  merits  the  writ  is  allowed.* 

8.  The  Allocatur  or  Fiat— Although  the  writ  issues  usually  on 
an  ex  parte  application,  its  issuance  is  not  a  matter  of  course,  but 
rests  in  the  discretion  of  the  court ;  *    and  before  it  issues  it  is 

vides  that  when  application  is  made  notice  was  given  of  the  issuance  of 

for  the  writ  and  a   supersedeas   in  the    writ    is   waived    by    appearing. 

forma  pauperis^  the  court  may  grant  Ex  p.  Buckley,  53  Ala.  42. 

the  order  only  on  notice  to  the  ad-  Likewise   notice  may  be  expressly 

verse  party.     In  Legate  v.  Ward,   5  waived  in  writing.     Pennsylvania  Co. 

Coldw.  (Tenn.)  451,  the  plaintiff  pre-  v,  Holderman,  69  Ind.  18. 

sented  her  petition  for  the  writ,  and  Acknowledgment  upon  Petition  for  the 

the   court  ordered  the  writ  to  issue  Writ, — In  Asher  v.  Cope  (Ga.,  1894), 

upon  her  giving  bond  and  security.  22  S.   E.   Rep.  41,  it  was  held  under 

After  the  defendant  had  appeared  by  Code  Ga.,  §  4059,  requiring  the  dc- 

attorney,  the  plaintiff  filed  the  peti-  fendant  in  certiorari  to  be  notified  of 

don,  and  moved  the  court  to  grant  the  sanction  of  the  writ,  and  of  the 

the  writ  without  requiring  security,  time  and  place  of  hearing,  that  it  was 

It  was  held  that  the  statute  requiring  immaterial   that   notice   of    the  time 

notice  was  directory  and  not  impera-  and  place  of  hearing  was  not  given, 

tive,  and  that  the  presence  of  the  de-  because  the  counsel  for  the  defendant 

fendant  in  court  made  it  unnecessary  in  certiorari  entered  and  signed  upon 

to  give  the  notice.  the  petition   for  the   writ    a   written 

But  see  Combs  v,  Vogeli,  7  Baxt.  acknowledgment  of  the  service  of  the 

(Tenn.)  271,  wherein  it  was  held  that  petition,  and  waiver  of  notice  of  the 

the  plaintiff  in  execution  had  the  right  time  and  place  of  hearing;  it  being 

to  appear  and  move  for  the  dismissal  considered  that  the  issue  of  the  writ 

of  the  supersedeas,  without  thereby  presupposed    the    judge's     sanction, 

waiving  his  right  to  have  error  in  its  See  also  New  v,  Le  Hardy,  46  Ga.  616. 

issuance  corrected.  1.  Ruff    v.    Phillips,    50    Ga.    130; 

In  Texas,  where  the  writ  is  used  as  Scroggins  v.  State,  55  Ga.  380;  Short 

a  substitute  for  an  appeal,  it  is  pro-  v.  Sparrow,  96  N.  Car.  348:  Ewing  v. 

vided  by  Sayles*  Civ.  Stat.,  art.  309,  Filley,  43  Pa,  St.  384;  Ellettzr.  Moore, 

that  "whenever  a  writ  of  certiorari  6  Tex.   243;  Miller  v.  Holtz,  23  Tex. 

has  been  issued,  the  clerk  shall  forth-  138;  Wallerath  v,  Kapp,  31  Tex.  359. 

with  issue  a  citation,  as  in  ordinary  Hearn    v,    Foster,    21     Tex.    401, 

cases,  for  the  party  adversely  inter-  wherein   it   was   held   that  the  facts 

ested."  stated  in  a  justice's  transcript  should 

Service  of  Kotioa. — Notice  to  a  party  not  be  regarded  as  true,  in  opposition 
interested  in  the  proceedings  sought  to  the  sworn  petition  for  the  writ, 
to  be  reviewed  may  be  served  in  the  In  Maine  and  Maisaehntetts  evi- 
same  manner  as  an  ordinary  sum-  dence  de  hors  the  record  is  considered 
mons  is  served.  Dryden  v,  Swin-  before  the  issuance  of  the  writ  in  sup- 
burn,  15  W.  Va.  234.  port  of  the  regularity  of  the  procecd- 

Fresamption  as  to  Notioe. —On  habeas  ings.     White  v,   Lincoln  County,  70 

corpus   proceedings    it   will    be    pre-  Me.  317;  Smith  v,  Cumberland  Coun- 

sumed   that  notice  of  a  former  cer-  ty,  42  Me.  395;  Petition  of  West  Bath, 

tiorari    was    duly   served    upon    the  36  Me.  74;  Haven  v,  Essex  County, 

defendant,    unless    the   contrary   ap-  155  Mass.  467;  Mendon  v,  Worcester 

pears  from  the  record.     State  v,  Mc-  County,  5  Allen  (Mass.)  13. 

Clellan,  87  Tenn.  52.  In  Vermont  the  court  will  examine 

Impeaohment  of  Betnm.  —  It  would  the  record  before  allowing  the  writ, 

seem   from   Dryden  v,   Swinburn,   15  Royalton  v.  Fox,  5  Vt.  458. 

W.    Va.   234,   that  the  return  to  the  See  also  XIV.   Quashal,  Dismissal, 

notice  given  an  interested  party  may  and  Supersedeas  of  Writ,  infra, 

be  impeached  by  evidence  aliunde.  2.  See  VI.  I.  Granting  of  Writ  Dis- 

Waivor  of  Notioe. — Objection  that  no  cretionary,  supra, 
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necessary  to  obtain  the  sanction  of  the  court,  which  is  given  by 
indorsement  by  the  judge  of  an  allocatur  or  fiat  upon  the  peti- 
tion or  affidavit,  or  upon  the  writ  itself.* 


1.  Thorn  v.  Reed,  i  Ark.  480;  Mar- 
shall V.  Ramsauer,  30  Ark.  532;  Smith 
V.  Oakland,  40  Cal.  481;  Gallimore  v. 
Dazey,  12  III.  143;  Gaither  v,  Wat- 
kins,  66  Md.  576;  Tucker's  Petition, 
27  N.  H.  405;  Mott  V,  Highway  Com'rs, 
19  Wend.  (N.  Y.)  640:  Bogert  v.  New 
York,  7  Cow.  (N.  Y.)  158;  Starr  v, 
Rochester,  6  Wend.  (N.  Y.)  564;  Mun- 
ro  V.  Baker,  6  Cow.  (N.  Y.)  396;  Peo- 
ple V.  Runkel,  6  Johns.  (N.  Y.)  334; 
McDowell  V.  Keller,  i  Heisk.  (Tenn.) 
449;  Garnet  v.  Mclntyre,  Dall.  (Tex.) 
607;  Talbot  V,  White,  i  Wis.  444. 

iMiianoa  hy  Clerk. — A  party  is  not 
entitled  to  the  writ  except  for  good 
and  sufficient  reasons,  and  the  clerk, 
in  the  absence  of  statute,  has  no  au- 
thority to  issue  it  without  an  order 
of  the  court.  Gaither  v,  Watkins,  66 
Md.  576. 

Constitutionality  of  Rule  of  Court, — 
Const.  Cal.,  art.  6,  §  4,  as  amended, 
is  as  fo.llows:  "The  Supreme  Court 
shall  have  appellate  jurisdiction. 
*  •  *  The  court  shall  also  have 
power  to  issue  writs  of  mandamus, 
certiorari,  *  *  »  and  also  all  writs 
necessary  or  proper  to  the  complete 
exercise  of  its  appellate  jurisdiction. 
Each  of  the  justices  shall  have  power 
to  issue  writs  of  habeas  corpus  to  any 
part  of  the  state,"  etc.  In  Smith  v, 
Oakland,  40  Cal.  481,  it  was  held  that 
a  writ  of  certiorari  could  be  issued 
only  upon  an  order  of  a  court,  upon 
an  application  made  for  that  purpose; 
and  that  rule  25,  providing  that  the 
writ  might  be  issued  by  the  clerk 
upon  the  filing  of  a  petition  therefor, 
was  unconstitutional. 

Removal  of  Prosecution  against  Unit' 
ed  States  Revenue  Officer. — Rev.  Stat. 
U.  S.,  §  643,  providing  that  upon  re- 
moval of  a  prosecution,  commenced  in 
a  state  court  against  an  officer  ap- 
pointed under  or  acting  by  authority 
of  any  revenue  law  of  the  United 
States,  into  the  United  States  Circuit 
Court  for  trial,  "  the  clerk  of  the  Cir- 
cuit Court  shall  issue  a  writ  of  cer- 
tiorari to  the  state  court,  requiring  it 
to  send  the  Circuit  Court  the  record 
and  proceedings  in  the  cause,"  im- 
poses upon  the  clerk  a  mere  minis- 
terial duty,  and  the  writ  may  be  issued 
by  the  deputy  clerk.  State  v.  Sulli- 
van, 50  Fed.  Rep.  593. 


Batvrn  lUde  in  Besponie  to  "Man- 
date."—In  Deans  v.  Wilcoxon,  18  Fla. 
531,  the  petition  was  presented  with 
a  partial  record,  and  an  allocatur  was 
indorsed  on  the  petition.  A  return 
was  made  reciting  that  it  was  '*in 
response  to  the  mandate  of  the  Cir- 
cuit Court."  It  was  held  that  the 
record  did  not  show  that  the  writ 
had  been  issued,  but  merely  a  man- 
date, and  that  the  Circuit  Court  did 
not  acquire  jurisdiction. 

Preparation  of  the  Writ.— It  is  not  the 
duty  of  the  judge  to  prepare  the  writ, 
but  it  should  be  prepared  and  pre- 
sented by  the  applicant  along  with 
the  affidavit  for  the  writ.  People  v. 
Albany  C.  P.,  12  Wend.  (N.  Y.)  263. 

The  writ  need  not  be  prepared  by 
the  attorney  who  represented  the 
party  applying  for  it  in  the  lower 
court,  but  may  be  prepared  by  any 
attorney.     Ware  v,  Fambro,  67  Ga. 

515. 

Delaware.  —  It  would  seem  from 
Biggs  v.  Rickards,  3  Harr.  (Del.)  283, 
that  the  writ  issues  out  of  the  Supe- 
rior Court  to  a  justice  of  the  peace,  as 
a  matter  of  course,  and  that  i<  is  not 
necessary  to  apply  for  an  allocatur. 
Said  ihe  court:  '*This  practice  has 
been  disused  as  superfluous;  for  the 
writ  of  certiorari  is  in  these  cases  a 
writ  of  course,  which  the  party  is  en- 
titled to  sue  out,  and  which  cannot 
be  denied  to  him." 

Georgia. — It  would  seem  from  Out- 
law V,  Christy,  43  Ga.  269,  that  prior 
to  the  adoption  of  Const.  Ga.  1868. 
art.  5,  providing  that  the  writ  shaL 
not  issue  without  the  sanction  of  the 
judge,  the  writ  previously  issued  .«.^ 
a  matter  of  course. 

Penneylvania.— In  Com.  v,  Chelten- 
ham, etc.,  Turnpike  Co.,  2  Binn.  (Pa.) 
257,  it  was  held  that  a  certiorari  might 
issue  out  of  the  Supreme  Court  to  a 
justice  of  the  peace,  to  remove  pro- 
ceedings by  a  justice  against  a  turn- 
pike company  for  permitting  its  road 
to  remain  part  of  the  roadway,  with- 
out a  special  allocatur,  the  court  say- 
ing, "  We  know  of  no  instance  where- 
in an  application  has  been  made  to  the 
court,  or  any  judge  in  vacation,  for 
the  allowance  of  certiorari  to  remove 
proceedings  before  justices  of  the 
peace  in  civil  cases."     See  also  Case 
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4.  Form  and  Contents  of  the  Writ — Titl«. — The  names  of  the  par- 
ties should  be  stated  in  the  title  of  the  writ,  the  applicant  being 
named  as  plaintiff,  and  the  persons  interested  in  maintaining  the 
proceedings,  as  defendants.*     The  names  of  the  prosecutors  of 


of  West  Philadelphia,  5  W.  &  S.  (Pa.) 
281,  wherein  the  writ  was  issued  to 
the  court  by  the  Quarter  Sessions  of 
Philadelphia  county  to  remove  pro- 
ceedings for  incorporating  the  bor- 
ough without  a  special  allocatur. 

T^cal  Statute, — Act  March  23,  1829 
(Paniph.  Laws  93),  provided  that  no 
writ  of  certiorari  should  issue  from 
the  Supreme  Court  "  to  remove  any 
proceedings  of  the  Court  of  Quarter 
Sessions  of  the  County  of  Philadel- 
phia*' for  opening  and  laying  out 
public  roads,  streets,  or  highways, 
and  for  assessing  damages  for  open- 
ing the  same,  "  unless  such  writ  of 
certiorari  shall  be  specially  allowed 
by  the  Supreme  Court  or  a  justice 
thereof."  Accordingly  in  Re  Thirty- 
fourth  Street,  Philadelphia,  81  Pa. 
St.  27,  a  writ  issued  to  said  court  for 
such  purpose  was  quashed  because  it 
had  not  been  specially  allowed.  See 
also  Case  of  Road,  etc.,  3  Whart.  (Pa.) 
II. 

Indonement  of  AUooatar.  — In  New 
York  the  allocatur  should  be  indorsed 
on  ths  writ,  and  not  on  the  affidavit 
for  the  writ.  People  «/.  Onondaga  C. 
P.,  7  Wend.  (N.  Y.)  516.  But  see 
D^ans  V.  Wilcoxon,  18  Fla.  531,  and 
Gallimore  v,  Oazey,  12  111.  143, 
wherein  the  allocatur  was  indorsed 
on  the  petition. 

Objection  Waived. — Where  the  al- 
locatur is  improperly  indorsed  on  the 
affidavit  instead  of  on  the  writ,  and 
the  justice  makes  return,  the  objec- 
tion is  waived  and  the  writ  should  not 
be  quashed.  People  v,  Onondaga  C. 
P.,  7  Wend.  (N.  Y.)  516. 

Powers  of  Court  after  Allowance. — The 
allocatur  may  be  revised  and  terms 
imposed  upon  the  party  applying  for 
the  writ.  Per  Strong,  J.,  in  Ewing 
V.  Thompson,  43  Pa.  St.  372. 

Allowanoo  of  Writ  at  Chamben.— See 
article  Ck\mkkrs,  21.  e,y  post. 

1.   See  VIII.  Parties,  infra. 

Names  of  Proseontors. — The  names  of 
the  prosecutors  of  the  writ  must  be 
indorsed  on  the  writ.  Coddington  v. 
Stanton,  7  N.  J.  L.  84;  Scull  v.  Car- 
hart,  15  N.  J.  L.  430. 

In  the  latter  case  the  following  title 
was  held  insufficient,  "  In  the  Matter 
of  the  Assignees  of  Carhart  and  a/." 


XndiTidnal  HamM  of  ProMeaton. — lo 
Overseers  of  Poor  v.  Bishop,  3  How. 
Pr.  (N.  Y.)  195,  the  overseers  of  the 
poor  were  really  the  moving  parties 
for  the  writ,  which  was  in  the  name 
and  title  of  the  overseers  of  the  poor 
of  the  town  of  Greenville.  The  writ 
was  superseded  on  the  ground  that 
the  individual  names  of  the  overseers 
of  the  poor  were  not  used  in  the  rule 
for  the  writ. 

Mayor  and  Aldermen  of  City. — In  State 
V.  Jersey  City,  35  N.  J.  L.  404,  where 
the  writ  was  sued  out  to  bring  up 
proceedings  of  the  board  of  public 
works  for  the  construction  of  a  sewer, 
it  was  held  that,  although  the  writ 
was  properly  directed  to  the  board  of 
public  works  because  that  board  had 
custody  of  the  proceedings  sought  to 
be  reviewed,  yet  the  writ  should  have 
been  entitled  against  the  mayor  and 
aldermen  of  the  ':ity,  and  not  against 
the  board. 

Prooeedlnge  to  Open  Private  Boad. — 
Where  a  review  is  sought  of  proceed- 
ings to  open  a  private  road,  the  ap-' 
plicant  for  the  writ  should  be  named 
as  plaintifif  and  the  applicant  for  the 
road  as  defendant.  Griscom  v.  Gil- 
more,  15  N.  J.  L.  475:  State  v.  Stout, 
33  N.  J.  L.  42. 

Bemoval  of  Enoroaohments  from  Hig-h- 
way. — A  writ  directed  to  the  justice 
and  surveyors  who  ordered  encroach- 
ments to  be  removed  from  a  road  upon 
the  application  of  an  overseer,  should 
be  entitled  against  such  overseer  as 
defendant.  Worford  v.  Smith,  25  N. 
J.  L.  212. 

Indoraement  in  Kame  of  State.  —  In 
State  V,  Hanford,  11  N.  J.  L.  71,  it  was 
said  that  in  individual  controversies 
the  name  of  the  party  complaining  of 
injury  and  seeking  relief  should  be 
given  as  plaintifif,  and  that  the  party 
by  whom  or  at  whose  instance  the  in- 
jurious act  had  been  done  should  be 
named  as  defendant;  but  that  where 
a  review  was  sought  of  matters  which 
concerned  the  people  at  large,  or  in 
which  public  powers  or  authorities 
were  exercised,  the  more  usual  mode 
would  seem  to  be  to  entitle  the  state 
as  plaintiff.  See  also  State  v.  Giber- 
son,  14  N.  J.  L.  388. 

Highway    Proceedings.  —  Although 
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the  writ  must  be  indorsed — for  one  reason,  that  the  defendants 
may  have  some  one  whom  they  may  hold  responsible  for  costs.* 

Body  of  tho  WHt. — The  writ,  it  would  seem,  should  set  forth  the 
names  of  the  parties  aggrieved,  and  the  irregularities  of  which 
they  complain.* 

Tho  Mandate. — The  writ  should  apprise  the  court  or  tribunal  to 
which  it  is  directed  that  such  court  or  tribunal  is  required  to  make 
return  of  its  record,*  and  should  properly  describe  the  papers  and 
records  of  which  a  return  is  desired.* 

Atteotfttion  and  ioal. — Lastly,  the  writ  should  be  attested  and 
scaled.* 

6.  Heeestity  for  Isimng  the  Writ. — The  issuance  of  the  writ,  un- 
less waived  by  the  parties,  is  necessary  to  confer  jurisdiction  upon 
the  reviewing  court,  and  no  review  will  be  undertaken  until  the 
writ  has  been  issued  or  waived ;  and  it  is  not  sufficient  that  the 
writ  has  been  simply  granted  and  ordered  to  be  issued.®     Even 

the  writ  should  be  indorsed  in   the  Description  of  Indictment. — In  Com.  z/. 

name  of  the  state  when  a  review  is  Franklin,  4  Dall.  (Pa.)  316,  the  court 

sought  of  the  proceedings  to  lay  out  was  divided  as  to  whether  an  indict- 

a  public    highway,  since   the  laying  ment  which  charged  only  three  per- 

ottt  of  a  highway  is  a  matter  which  sons   in   one   of   its  counts  could  be 

concerns  the  public  at  large,  yet  when  removed   by  a   writ  calling   for  the 

the  writ  is  sued  out  to  review  a  reas-  removal    of    an    indictment    against 

sessment  of  damages  the  inhabitants  four  persons. 

of  the  township   who  complain   that  6.  Frisbee  v,  Timanus,  12  Fla.  537. 

the  assessment  is  too  large  should  be  Form    of  Writ    of   Certiorari.  —  See 

indorsed  as  plaintiffs,  and  the  land-  Brackett  v.  State,  2  Tyler  (Vt.)  152. 

owner  who  is  to  receive  the  amount  6.  Phillips  v,  Desha,   58  Ark.  250; 

of  the  assessment  should  be  indorsed  Marshall  v,   Ramsauer,  30  Ark.  534; 

as   defendant.      Readington    Tp.    v.  McKay  v,  Jones,  30  Ark.  148;  Dicus 

Dilley,  24  N.  J.  L.  209.  v.    Bright,   23    Ark.    107;    Deans    z/. 

Viinn  of  Inaonomont.  —  In  State   v,  Wilcoxon,  18  Fla.  531;  People  v,  Mc- 

Justice,  24  N.  J.  L.  413,  the  court  said  Craney,  21  How.  Pr.  (N.  Y.  Supreme 

that  a  writ  entitled  "  The  State  (Clem-  Ct. )  149. 

ent  A.  Borden,   prosecutor)  v,  Jacob  IlUnois.  —  In   Gallimore    v,    Dazey, 

Justice  and  others"  was  indorsed  in  12  111.  143,  it  was  held,  under  a  stat- 

accordance  with  the  most  usual  and  ute  allowing  the  issuance  of  the  writ 

correct  practice.  to  a  justice  of  the  peace  at  any  time 

1.  Scull  V.  Carhart,  15  N.  J.  L.  430.  within  six  months,  that  the  filing  of 

S.  Bx  p,  Albany,  23  Wend.  (N.  Y.)  the  petition  with  an  order  to  allow  the 

277.  writ   thereon   indorsed,  and  the   ap- 

CauM  far  iBsnanco  of  the -Writ. — It  proval   of  the  bond,  gave  the  court 

would  seem  from  Champion  v,  Min-  jurisdiction  without  the  issuance  of 

nehaha  County,  5   Dakota  416,  that  the  writ. 

the  writ  should  show   on  its  face  a  Iscaaaoe  of  the  Wtit  Nunc  pro  Tunc. — 

cause   for  its   Issuance,   and   that    it  Where  failure    to    issue    the  writ   is 

may  be  objected  to  for  its  failure  to  not  due  to  negligence  of  the  plaintiflf, 

do  so.  but  to  the  fact  that  defendants'  coun* 

Description  of  Boad.— In  Re  Road  in  sel  has  mislaid  the  papers,  the  court 

Eastand  WestNantmillTps.,  4  Yeates  should  allow  the  writ  to  issue  nunc 

(Pa.)  433,  a  writ  sued  out  to  remove  :»  pro  tunc,      Hopkins   v,   Suddeth,    18 

road  case  was   quashed    because    it  Ga.  518. 

failed  to  set  forth  the  termini  of  the  Where  the   writ  is   not   issued    in 

road.  obedience  to  the  order  of  the  circuit 

S.  Witt  V,  Henze,  58  Wis.  244.  judge,   the    petitioner    for    the   writ 

4.  Sweet   v.   Overseers  of  Poor,  3  should   move  the  court  to  make  an 

Johns.  (N.  Y.)  23.  order  directing  the  writ  to  be  issued, 

201 


Th«  Writ,  Its  Iwnanee  and 


CERTIORARI. 


Inddental  Proeeediagt. 


when  there  is  a  transcript  of  the  record  attached  to  the  petition 
for  the  writ,  it  is  necessary  that  the  writ  should  issue.* 

liwaanee  of  Stparate  Writi  to  Eaeh  of  Sororal  Boaardi. — Where  a  return  is 
sought  of  the  records  of  the  official  acts  of  different  officers,  and 
their  several  acts  do  not  form  parts  of  one  entire  official  act,  it  is 
proper  to  issue  a  separate  writ  to  each  officer  whose  act  contributes 
to  the  completion  of  the  proceeding  complained  of.* 

WaiT«r  of  Iwaanoe. — ^The  issuance  of  the  writ  may  be  waived  by 
the  parties,  by  expressly  stipulating  that  the  writ  need  not  issue, 
or  by  appearing  and  proceeding  to  a  hearing  without  objection.' 

6.  Servioe  of  the  Writ—Hew  Mado.  — The  writ  must  be  personally 
served  on  the  persons  to  whom  it  is  directed,  as  other  writs  are 
served;*  but  it  has  been  held  sufficient  service  to  make  the  per- 
sons  to  whom  it  is  directed  aware  of  its  requirements.*  When 
required  by  statute,  the  original  writ  should  be  left  with  the  per- 
sons upon  whom  it  is  served.* 

Tho  Ai&daTit  for  tlie  Writ  need  not  be  served  on  the  officer  to  whom 
it  is  directed,  in  the  absence  of  any  statutory  requirement  to  that 
effect.'' 

Board  Compofod  of  8e?«ral  Memben. — When  directed  to  a  board  hav- 
ing more  than  one  member,  the  writ  may  be  served  upon  the 
chairman  of  such  board,  especially  where  such  service  is  recog- 
nized as  sufficient  and  return  is  made.* 

Time  of  Seryioe. — The  writ  must  be  served  on  or  before  the  return 
day,*  and  must  be  served  within  the  time  required  by  statute.** 

the  parties  may  be  dispensed  with. 
Stemble  v.  Hewling,  2  Ohio  St.  228; 
Vance  v.  Goudy,  Wright  (Ohio)  307; 
BrowneU  v.  Skinner,  Wright  (Ohio) 
682. 

4.  Handlin  v.  State,  16  N.  J.  L.  96. 

(torriot  on  Attorney  of  AdTono  Party. 
— Where  a  review  is  sought  of  an  or- 
der extending  the  time  to  plead,  a 
copy  of  the  alternative  writ  and  pe- 
tition may  be  served  on  the  attorney 
of  the  adverse  party.  Baker  v.  Su- 
perior Ct.,  71  Cal.  583. 

6.  State  y.  Dwyer,  41  N.  J.  L.  93. 

6.  Foster  v.  Foster,  15  Ark.  399. 

7.  People  V,  Perry,  16  Hun  (N.  Y.) 
461. 

'^xAr- Michigan  Statute.-^\x\  Sher- 
wood V,  Arnold,  80  Mich.  270,  it  was 
held,  under  the  statute  of  Michigan 
providing  that  no  certiorari  should 
be  of  any  effect  unless  the  writ,  to- 
gether with  the  bond,  was  served 
upon  the  justice  within  ten  days,  that 
a  service  of  the  writ  unaccompanied 
by  the  bond  was  of  ao  avail. 

8.  People  V,  Webb  (Suf  reme  Ct.),  21 
N.  Y.  Supp.  298. 

9.  State  V.  Street,  etc.,  Com'rs,  37 
N.  J.  L.  394. 

10.  Sunday  v,  Dunbar,  5  Minn.  444; 


returnable  to  next  term.  Unless  the 
petitioner  makes  such  motion  the 
court  should  simply  strike  the  case 
from  the  docket.  Derton  v,  Boyd,  2Z 
Ark.  264. 

1.  McKay  v,  Jones,  30  Ark.  148. 

S.  People  r.  Hill,  65  Barb.  (N.  Y.) 
170;  Starr  v.  Rochester,  6  Wend.  (N. 
Y.)  564.  In  the  latter  case  a  review 
was  sought  of  proceedings  to  widen 
a  street  and  the  assessment  of  dam- 
ages therefor.  It  was  said  that  if  it 
should  become  necessary  to  have  re- 
turns made  by  the  trustees  of  the  vil- 
lage, by  the  commissioners,  and  by 
the  assessors,  one  writ  would  not  be 
sufficient,  but  a  different  writ  should 
be  directed  to  each. 

3.  Hatter  v,  Eastland,  22  Ala.  688; 
McKay  v.  Jones,  30  Ark.  148;  Hornor 
V,  O' Shields.  33  Ark.  117;  Phillips 
V,  Desha,  58  Ark.  250;  Spencer  v. 
Gill,  23  Ga.  8;  Groves  v.  Richmond, 
56  Iowa  69.  But  see  Rightor  v.  Gray, 
23  Ark.  228,  in  which  the  practice  of 
submitting  the  cause  by  consent  upon 
a  transcript  of  the  record  presented 
with  the  petition  was  pronounced 
irregular. 

In  Ohio  the  issuance  of  the  writ 
cannot  be  waived.      But  citation  to 
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WsiTor  of  itafwtt. — Defects  in  the  service  are  waived  by  appearing 
and  obeying  the  writ.* 

7.  Where  and  When  Retnrnable— tf.  To  What  Court.— The 
writ  as  a  matter  of  course  is  made  returnable,  in  the  absence  of 
statutory  provisions  to  the  contrary,  to  the  court  out  of  which  it 
issued.* 


Brown  v.  Burdick,  i8  Wend.  (N.  Y.) 
511;  Robson  V.  Nye,  4  Wis.  217. 

1.  McAllister  v.  State,  77  Ga.  599; 
Spencer  v.  GiU,  23  Ga.  8;  Anonymous, 
I  Hayw.  (N.  Car.)  405;  Carey  v.  Mont- 
gomery County,  19  Ohio  245;  People 
V,  Lewis,  55  Hun  (N.  Y.)  521;  People 
r.  Brooklyn,  49  Barb.  (N.  Y.)  136; 
People  V,  Perry,  16  Hun  (N.  Y.)  461; 
Baltimore  Mut.  Aid  Soc.  v.  Keely,  2 
Pa.  Dist.  Rep.  62. 

Benice  on  MvniQipal  Corporation. — Al- 
though Code  Iowa,  §  3224,  provides 
that  no  writ  shall  be  granted  more 
than  twelve  months  after  the  action 
alleged  to  have  been  illegal  was  taken, 
where  the  writ  was  directed  to  the 
mayor,  city  council,  and  clerk  of  the 
city,  and  served  on  the  mayor  and 
city  council  only,  the  defects  in  the 
service  were  waived  by  the  appear- 
ance of  the  necessary  party,  although 
the  members  of  Hie  council  did  not 
make  their  return  until  after  the  ex- 
piration of  twelve  months  from  the 
taking  of  the  action  complained  of. 
Remey  v.  Board  of  Equalization,  80 
Iowa  470. 

ndliire  to  8orvo  Ailidavit. —  Under 
a  statute  providing,  among  other 
things,  that  the  affidavit  for  the  writ 
shall  be  served  within  ten  days  after 
the  allowance  of  the  writ,  and  that 
"no  certiorari,  shall  be  of  any  effect 
until  all  the  preceding  requisitions 
shall  have  been  complied  with,"  fail- 
ure to  so  serve  the  affidavit  is  waived 
where  the  justice  makes  return  to  the 
writ  and  no  motion  is  made  to  quash 
the  writ  before  argument.  People 
r.  Erie  C.  P.,  6  Wend.  (N.  Y.)  549- 

2.  H«w  York  Codo.— Code  Civ.  Pro. 
N.  Y.,  §  2132.  is  as  follows:  •*  A  writ 
of  certiorari  must  be  made  returnable, 
within  twenty  days  after  the  service 
thereof,  at  the  office  of  the  clerk  of  the 
court.  If  it  was  issued  from  the  Su- 
preme Court,  it  must  be  made  return- 
able at  the  office  of  the  clerk  of  the 
county,  designated  therein,  wherein 
the  determination  to  be  reviewed  was 
made;  and  if  the  county  designated 
in  the  writ  is  not  the  proper  county. 


the  court,  upon  motion,  may  amend 
the  writ  accordingly.  Thereupon  all 
papers  on  file  must  be  transferred  to 
the  clerk  of  the  county,  where  the  writ 
is  made  returnable  by  the  amend- 
ment.'* 

General  or  Special  7'erm. — In  People 
V.  Board  of  Police,  16  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  337,  it  was  held  that 
common-law  writs  of  certiorari  must 
be  made  returnable  at  the  Supreme 
Court  general  term,  and  not  at  spe- 
cial term.  But  an  amendment  was 
allowed. 

In  People  v.  Perry,  16  Hun  (N.  Y.) 
461,  it  was  held  that  a  writ  issued  to 
review  summary  proceedings  to  re- 
cover possession  of  land  was  properly 
made  returnable  at  the  special  teim, 
instead  of  at  the  general  term,  pur- 
suant to  rule  44. 

In  People  r.  Lewis  (Supreme  Ct.), 
29  N.  Y.  St.  Rep.  606,  55  Hun  (N.  Y.) 
521,  the  writ  was  issued  under  Laws 
1880,  c.  269,  to  review  an  assessment, 
which  statute  provided  (§  2)  that  the 
writ  "shall  be  made  returnable  at  a 
special  term  in  said  district."  It  was 
held  that  some  particular  teim  at 
which  the  return  should  be  made 
should  have  been  designated;  but 
that  after  appearance,  without  any 
motion  to  dismiss,  failure  of  the  writ 
to  designate  the  term  was  waived. 

In  People  v.  Assessors  (Supreme 
Ct.),  6  N.  Y.  St.  Rep.  744,  a  writ  issued 
under  the  statute  last  cited,  and  made 
returnable  to  the  general  term,  was 
dismissed. 

JUtnm  of  the  Writ  at  Chamben.— In 
People  V,  Barker,  4  Misc.  Rep.  (N. 
Y.  Supreme  Ct.)  504,  it  was  held  that 
the  writ  should  not  have  been  made 
returnable  at  a  special  term  of  the 
Supreme  Court  to  be  held  at  cham- 
bers, but  at  a  regular  special  term. 

Under  the  old  practice  (2  Rev.  Stat. 
N.  Y.  573,  §  69;  Id.  892,  g  85,  5th  ed.). 
where  the  writ  was  sued  out  of  the 
Supreme  Court  to  review  proceedings 
before  a  justice  of  the  Supreme  Court 
acting  as  a  justice  at  chambers,  it 
was  proper  to  make  it  retarnable  at 
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b.  To  What  Term. — The  writ  should  be  made  returnable  with- 
in  such  time  and  to  such  term  as  are  required  by  statute ;  *  but 
when  there  is  no  statute  regulating  the  term  of  the  court  to  which 
the  writ  shall  be  made  returnable,  statutes  governing  the  return 
of  process  generally  are  looked  to.* 

8.  Amen£nent  of  the  Writ. — Formal  defects  in  the  writ  may  be 
amended.®  Thus  the  writ  may  be  amended  where  it  has  been 
improperly  entitled  or  indorsed ;  *  where  the  mandate  is  omitted  ;• 
where  the  seal  attached  to  the  writ  is  not  the  seal  of  the  court ;  • 
or  where  the  writ  is  not  properly  attested.''  Likewise  where  the 
writ  describes  the  form  of  action  as  trespass  when  in  fact  it  was 
debt ;  ®  where  the  judgment  sought  to  be  reviewed  is  described  by 
mistake  as  being  against  the  plaintiff  instead  of  in  the  plaintiiT*s 
favor;*  or  where  the  writ  is  not  made  returnable  to  the  proper 
court — an  amendment  is  proper.** 


general  term.  People  v,  Kelly,  35 
Barb.  (N.  Y.)  444. 

To  What  District  Betnrnable.—In  Peo- 
ple V,  Kelly,  35  Barb.  (N.  Y.)  444,  it 
was  announced  that  when  the  writ 
was  issued  out  of  the  Supreme  Court 
to  review  proceedings  before  a  justice 
of  that  court  sitting  at  chambers,  it 
should  be  made  returnable  in  the  dis- 
trict in  which  proceedings  were  had. 

1.  New  York  Statate.— Laws  N.  Y. 
1880,  c.  269,  authorizing  the  issuance 
of  the  writ  for  the  review  and  correc- 
tion of  illegal,  erroneous,  or  unequal 
assessments,  and  which  authorizes 
the  judge  to  prescribe  the  time  within 
which  a  return  shall  be  made,  pro- 
vided such  time  be  not  less  than  ten 
days,  does  not  require  the  writ  to  be 
made  returnable  not  less  than  ten 
days  after  service,  but  means  that 
the  writ  shall  not  be  returnable  less 
than  ten  days  from  its  issuance.  Peo- 
ple V.  Smith,  24  Hun  (N.  Y.)  66. 

Texas.  —  In  Lindheim  v.  Davis,  2 
Tex.  App.  Civ.  Cas.,  §  108,  it  was 
held  that  a  writ  issued  from  a  County 
Court  to  a  justice's  court  should, 
under  the  statute,  have  been  made 
returnable  to  the  next  ensuing  term 
of  the  court  after  it  was  granted;  but 
the  court  declined  to  dismiss  the  writ 
because  it  was  not  so  returnable,  as 
the  fault  rested  with  the  clerk. 

8.  Hardin  v.  Williams,  5  Heisk. 
(Tenn.)  385,  wherein  it  was  held  that 
a  writ  issued  within  five  days  of  the 
first  day  of  the  next  ensuing  term 
should  be  made  returnable  to  the  sec- 
ond term,  as  required  by  a  statute 
governing  other  process. 

8.  Kissam  v.  Morris,  2  Wend.  (N. 


Y.)  259,  wherein  it  was  said  that  a 
writ  of  certiorari  falls  within  the 
principle  applicable  to  final  process 
which  is  allowed  to  be  amended. 
Jackson  v.  Crane,  i  Cow.  (N.  Y.)  38. 
Quashal  for  Want  of  Merits.— In  Young 
V.  Kelsey,  46  Mich.  414,  the  court  de- 
clined to  amend  a  writ  returnable  on 
Sunday,  because  the  defects  in  the 
proceedings  of  the  inferior  tribunal 
did  not  affect  the  merits. 

4.  State  V.  Kirby.  5  N.  J.  L.  963; 
Morris  Canal,  etc.,  Co.  v.  State,  14^* 
J.  L.  411;  State  V.  Justice,  24  N.  J.  I- 
413;  Readington  Tp.  v,  Dilley,  24  N. 
J.  L.  209;  State  V.  Stout,  33  N.  J.  L* 
42;  State  V.  Hanford,  II  N.  J.  L.  7i." 
State  V,  Clerk  of  Middleton,  24  N.  J. 
L.  124;  State  V.  Jersey  City,  35  N.  J- 
L.  404;  People  V,  Wagner,  7  L^"** 
(N.  Y.)  467,  r  Thomp.  &  C.  (N.  Y.)  221. 

5.  McDonald  v.  Cousins,  23  Ga.  227. 

6.  People  V,  Steuben  C.  P.,  5  Wend. 
(N.  Y.)  103. 

7.  People  V.  Onondaga  C.  Pm  ^ 
Wend.  (N.  Y.)  509,  wherein  the  teste 
was  amended  by  inserting  the  year. 
See  also  Reid  r.  Wood,  102  Pa.  St. 
312,  and  Brink  v.  Fulton,  i  Cow.  (N. 

Y.)4i. 

8.  Knapp  v.  Palmer,  i  Cai.  (N.  i) 
486. 

9.  Bird  r.  Silsbie,  i  Cow.  (N.  Y.) 
582. 

10.  Kew  York  Stotnte.— In  People  v. 
Cook,  62  Hun  (N.  Y.)  303,  it  was  held 
that  Rev.  Stat.  N.  Y..  pt.  3,  c.  7,  "»• 
5,  g  10,  providing  for  the  amendmefli 
of  technical  defects  in  special  proceed- 
ings as  in  ordinary  actions,  was  not 
repealed  by  Code  Civ.  Pro.,  tit.  1,  c 
8;  and  that  where  a  writ  of  certiorari 
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9.  Alias  Writ. — Where  the  writ  is  improperly  directed  the  court 
may  order  a  new  or  supplementary  writ  to  issue  ;  *  and  so  when 
the  return  is  insufficient  or  defective  the  court  will,  upon  the  sug- 
gestion of  diminution,  allow  an  alias  certiorari.* 

XL  SmPEBSEDEAB  AVD  Stat  OF  Pboceedihche^— 1.  Doctrine  as  to 
Suspension  of  Further  Proceedings. — Originally,  in  fact,  and  in 
present  times  always,  in  theory  at  Feast,  the  writ  of  certiorari 
takes  the  record  out  of  the  custody  of  the  inferior  tribunal,  and 
leaves  nothing  there  to  be  prosecuted  or  enforced  by  execution.* 
Accordingly,  as  declared  by  Bacon,  it  is  clearly  settled  that  after 
a  certiorari  is  allowed  all  subsequent  proceedings  on  the  record 
are  erroneous.*  This  rule  of  the  common  law  has  been  brought 
down  to  modern  times,  and  prevails  universally  except  where  it 
has  been  abrogated  or  modified  by  statute.* 


to  review  a  viUage  assessment  was 
made  retnrnable  to  the  county  clerk's 
office  instead  of  to  the  special  term, 
as  required  by  statute,  the  court,  upon 
motion  to  quash  after  the  time  limited 
for  issuing  a  certiorari,  had  power, 
and  that  it  was  the  proper  exercise 
of  discretion,  to  grant  an  amendment 
nunc  pro  tunc, 

1.  Starr  v.  Rochester,  6  Wend.  (N. 
Y.)  564;  People  V.  McLean,  80  N.  Y. 

254- 

Gwnrgia  Statute. — Under  Code  Ga., 
§2932,  a  second  certiorari  may  be 
issued  after  one  has  been  dismissed, 
upon  a  proper  petition  in  the  same 
case.  Williams  v,  Shuler,  94  Ga.  660. 
See  also  Barfield  v,  McCombs,  89  Ga. 

799- 
%.  Com.  V.   New  Milford,  4  Mass. 

446;  Matter  of  Woodbine   Street,    17 

Abb.   Pr.   (N.    Y.   Supreme  Ct.)  112; 

State  V.  Munroe,  8  Ired.  (N.  Car.)  258; 

Lima  v.    Pinkston,   i  Overt.  (Tenn.) 

344, 

Lask  of  Diligence  in  Proenring  the 
Betnra. — It  is  the  duty  of  the  party 
obtaining  an  order  for  a  certiorari 
to  use  due  diligence  in  having  the  writ 
issued  and  served,  and  in  having  a 
complete  record  made  out  and  trans- 
mitted to  the  clerk  of  the  superior 
court.  Where  it  appears  that  dili- 
gence has  not  been  used,  a  motion  for 
an  alias  writ  will  be  refused.  Ban- 
nister V.  Allen,  I  Blackf.  (Ind.)  414. 

In  Hev  Jersey  it  is  said  that  there 
is  no  such  writ  as  an  alias  certiorari. 
Slaght  V,  Robbins,  13  N.  J.  L.  340. 

8.  Ewing  V,  Thompson,  43  Pa.  St. 
372. 

See  also  XII.  The  Return  or  An- 
swer^  infra » 


4.  Bacon's  Abridgment,  tit.  Cer- 
tiorari, G. 

5.  John  V,  State,  i  Ala.  95;  Mairs 
V,  Sparks,  4  N.  J.  L.  423;  Mc Williams 
V,  King,  32  N.  J.  L.  21;  McQuade  v, 
Emmons,  38  N.  J.  L.  397;  Kingsland 
V.  Gould,  6  N.  J.  L.  161;  Ludlow  v, 
Ludlow,  4  N.  J.  L.  387;  Launitz  v. 
Dixon,  5  Sandf.  (N.  Y.)  249;  Patchin 
V.  Brooklyn,  13  Wend.  (N.  Y.)  664; 
Blanchard  r.  Myers,  9  Johns.  (N.  Y.) 
66:  Case  v.  Shepherd,  2  Johns.  Cas. 
(N.  Y.)  27;  Sanders  v.  Norris,  82  N. 
Car.  4;  Gardiner  v,  Murray,  4  Yeates 
(Pa.)  560;  Shaw's  Estate,  9  Phila.  (Pa.) 
347;  State  V,  Judge,  33  Wis.  127. 

In  Ewing  v.  Thompson,  43  Pa.  St. 
372,  Strong,  J.,  after  referring  to 
Patchin  v,  Brooklyn,  13  Wend.  (N.  Y.) 
664,  and  the  cases  'there  collected, 
said:  "There  are  very  many  others, 
all  holding  a  common-law  writ  of 
certiorari,  whether  issued  before  or 
after  judgment,  to  be,  in  effect,  a 
supersedeas.  There  are  none  to  the 
contrary.  In  some  of  them  it  is 
ruled  that  action  by  the  inferior  court, 
after  the  service  of  the  writ,  is  erro- 
neous; in  others  it  is  said  to  be  void, 
and  punishable  as  a  contempt.  They 
all,  however,  assert  no  more  than  that 
the  power  of  the  tribunal  to  which 
the  writ  is  directed  is  suspended  by  it; 
that  the  judicial  proceeding  can  pro- 
gress no  farther  in  the  lower  court." 

In  Delaware  a  certiorari  is  not  a 
supersedeas  until  served  on  the  jus- 
tice and  allowed  by  him;  and  until 
then,  but  not  afterwards,  the  party 
may  abandon  his  certiorari  without 
a  breach  of  his  recognizance  to  prose- 
cute with  effect.  Biggs  v,  Rickarde, 
3  Harr.  (Del.)  283. 
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Sttwn  of  Traaieript  Only. — The  powers  of  the  inferior  tribunal  are 
none  the  less  suspended  after  the  service  of  the  writ  because,  in 
fact,  a  transcript  of  the  record,  instead  of  the  original,  has  been 
sent  up.* 

Award  «f  BpMUl  BapenedMs. — The  writ  of  certiorari  is  of  itself,  pro- 
pria vigore,  a  supersedeas ;  •    and  in  strictness,  according  to  the 


Stay  of  Attaehmont  Proooodliigi.— The 
issuance  and  service  of  a  writ  of  su- 
persedeas upon  an  officer  having 
property  in  his  hands  under  an  attach- 
ment has  the  effect  to  release  the 
property  and  authorize  the  officer  to 
return  it  to  the  debtor  without  requir- 
ing a  forthcoming  bond.  McCamy 
V,  Lawson,  3  Head  (Tenn.)  256. 

An  order  suspending  an  attachment 
to  compel  compliance  with  an  order 
made  in  a  cause  cannot  be  vacated  by 
the  court  making  it  after  the 'cause 
has  been  removed  by  certiorari. 
Shaw's  Estate,  9  Phila.  (Pa.)  347. 

Gximinal  Proaeention.  —  The  writ  of 
certiorari  upon  being  allowed  is  a 
supersedeas  of  the  sentence  in  a 
criminal  prosecution.  John  v.  State, 
I  Ala.  95. 

In  Michigan^  under  Comp.  Laws, 
^  5556,  which  refers  to  the  judgment 
m  a  criminal  case  as  suspended  and 
not  as  superseded,  and  in  harmony 
with  other  provisions  of  the  statute 
relative  to  the  writ  of  error  in  crim- 
inal cases,  it  is  held  that  the  judg- 
ment in  a  criminal  ca-se  is  not  su- 
perseded; as  may  perhaps  be  done 
sometimes  in  civil  cases,  but  that  the 
enforcement  of  judgment  is  merely 
postponed  during  the  time  elapsing 
between  the  suing  out  of  the  writ  and 
the  return  to  the  Circuit  Court  of  the 
order  of  the  Supreme  Court;  and, 
consequently,  the  repeal  of  the  statute 
under  which  the  conviction  was  had 
after  the  issuance  of  the  writ  of  cer- 
tiorari does  not  prevent  the  execution 
of  the  sentence.  People  v.  Hobson, 
48  Mich.  27. 

Donial  of  Ii^junotioii  booausa  of  Bomady 
by  Certiorari. — In  Gaertner  v.  Fond  du 
Lac,  34  Wis.  497,  an  injunction  was 
prayed  for  and  denied  because  the 
plaintiff  had  a  remedy  at  law  by  cer- 
tiorari; the  court  stating  that  the  writ 
would  operate  as  a  stay  of  proceed- 
ings from  the  time  of  its  service,  un- 
less the  order  or  judgment  complained 
of  had  begun  to  be  executed. 

SeTiew  of  Conteitad  Elootiaii.  —  Al- 
though after  the  issuance  of  the  writ 
of  certiorari   to   review   a  contested 


election  case  the  governor  may,  not- 
withstanding the  issuance  of  the  writ, 
issue  a  commission  to  the  successfal 
party,  yet  the  writ  operates  as  a  su- 
persedeas upon  such  officer,  and  his 
further  proceedings  under  the  com- 
mission are  suspended.  Ewing  v. 
Thompson,  43  Pa.  St.  372. 

Soatraining  Order.  — ^;in  Sanders  v. 
Norris,  82  K.  Car.  4,  on  a  petition  for 
the  writ  as  a  substitute  for  an  appeal. 
the  court  made  an  order  to  show 
cause  against  the  issuance  of  the 
writ,  and  also  made  a  restraining 
order. 

Interloeutory  Order  by  Beriiwiag 
Court.  —  In  Burke  County  v.  Wim- 
berly,  55  Ga.  570,  the  writ  was  sued 
out  to  review  proceedings  on  the  part 
of  the  county  commissioners  whereby 
the  county  tax  collector  had  been 
ruled  to  pay  over  money  collected  by 
him,  and  had  been  committed  to  jail 
for  failure  to  do  so.  It  was  held  that 
when  the  certiorari  was  sanctioned 
by  the  judge  it  operated  as  a  super- 
sedeas of  the  judgment  until  the  final 
hearing  in  the  Superior  Court,  and 
that  the  judge  of  such  court  had  no 
authority  to  make  an  order  that  the 
county  tax  collector  should  be  dis- 
charged upon  his  paying  the  amount 
which  he  admitted  to  be  due. 

Bond  to  Preftant  Saperaedeai.— 2  Rev. 
Stat.  N.  Y.  396,  §  143,  provides  that 
"  no  execution  upon  any  judgment 
to  be  given  by  virtue  of  this  act  shall 
be  prevented  or  stayed  by  any  cer- 
tiorari ♦  ♦  *  in  case  the  party  in 
whose  favor  such  judgment  shall  be 
given  shall  give  such  security  *  *  * 
to  restore  the  debt  or  damages  for 
which  such  judgment  shall  be  ob- 
tained, with  interest  and  costs,  in 
case  such  judgment  shall  be  re- 
versed.*' In  Griffin  v,  Mortimer,  8 
Wend.  (K.  Y.)  538,  it  was  held  that 
where  the  judgment  was  reversed  the 
costs  of  the  prosecution  on  the  writ 
of  certiorari  were  not  recoverable. 

1.  Patchin  v.  Brooklyn,  13  Wend. 
(N.  Y.)  664. 

8.  Mc Williams  r.  King,  32  N.  j-  ^ 
21;  McQuade  v,  Emmons,  38  N.  }•  I" 
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common  law,  the  supersedeas  appears  to  have  been  awarded  by 
the  court  from  which  the  process  to  be  arrested  had  issued.  The 
order  of  the  proceedings  was  this,  viz.,  when  the  writ  of  certiorari 
came  to  be  served  on  the  court  below,  it  became  the  duty  of  such 
court  to  see  that  the  execution  of  the  judgment  to  be  reviewed 
was  suspended,  and  the  means  by  which  this  end  was  effected 
was  the  writ  of  supersedeas.  It  was  the  process  by  which  the 
execution  in  \.\\^  hands  of  the  ministerial  officer  was  controlled, 
but  was  the  process  of  the  inferior  and  not  of  the  superior  court.* 
The  writ  of  supersedeas,  when  issued  by  the  superior  court,  is 
merely  a  cautionary  measure,  intended  as  a  notice  that  unless 
further  proceedings  are  stopped  liability  will  be  incurred.* 

Speoial  Glausa  in  the  Writ. — Although,  as  has  been  seen,  the  certiorari 
of  itself  operates  as  a  supersedeas,  it  is  nevertheless  proper  to  in- 
sert a  special  clause  in  the  writ  directing  it  to  operate  as  a  super- 
sedeas, and,  if  necessary,  to  issue  a  special  writ  of  supersedeas.* 

Time  of  Taking  Effect. — The  writ  of  certiorari  takes  effect  as  a  su- 
persedeas upon  its  being  delivered  to  the  officer  to  whom  it  is 
directed,  rendering  all  subsequent  proceedings  before  him  coram 
nonjudtce^  and  void.* 

397    Kingsiand  v,  Gould,  6  K.  J.  L.  in,   although  a   special    supersedeas 

i6i;  Mairs  v.  Sparks,  4  N.  J.  L.  423;  was  denied,  it  was  said  that  further 

Gardiner  v,  Murray,  4  Yeates  (Pa.)  proceedings  with  knowledge  of  the 

560.  wherein  it    s  said  that  after  the  pendency  of  the  application  for  the 

allowance  of  the  writ  no  futther  pro-  writ    would    render   the    officers    so 

ceedings  can  be  bad  in  the  court  be-  proceeding  liable  in  the  event  of  an 

low;  Ewing  V  Thompson.  43  Pa.  St.  ultimate  judgment  of  quashal. 

372.     But  it  is  said  in  the  last  case  4.  Case  v.  Shepherd,  2  Johns.  Cas. 

that  the  writ  is  not  itself  a  super-  (N.  Y.)  27. 

sedeas,  but  that  it  operates  as  one  by  The  justice,  or  the  inferior  court, 

implication.  receives    conclusive    information    of 

Aj^Jieation  to  Jadge  at  Chambers. —  the  issuance  of  the  writ  of  certiorari 

The  correct  course  In  New  Jersey^  if  from  the  delivery  of  such  writ  itself, 

execution  be  issued,  is  to  apply  to  the  Mc Williams  v.  King,  32  N.  J.  L.  21. 

judge  at  chambers,  who  will,  upon  a  Mere  Allowance  ofWrit. —  in  John  v. 

proper  affidavit,  allow  a  supersedeas.  State,  i  Ala.  95,  a  criminal  case,  it  is 

rather  than  to  apply  to  the  Supreme  said  that   "a  writ  of  certiorari  once 

Court  for  a  stay  cf  proceedings.     Hall  allowed  is  a  supersedeas  of  the  sen- 

V.  Larzalere,  16  N.  J.  L.  355.  tence,  until  it  ^s  quashed,  or  the  in- 

1.  McWilliams  v.  King,  32  K.  J.  L.  ferior  court  directed  to  go  on,  by  writ 

21,    wherein  it  is  said  that  it  is  the  of  procedendo.'' 

duty  of  the  inferior  tribunal  to  award  And  in  Macon  v.  Shaw,  14  Ga.  162, 
a  supersedeas  immediately  upon  re-  the  court  says:  "  It  is  not  questioned 
ceipt  of  the  certiorari,  and  that  the  but  that  the  allowance  of  a  certiorari 
use  of  thewrit  of  supersedeas, as  auxil-  operates  as  a  supersedeas  to  farther 
iary  to  a  certiorari,  by  the  Supreme  proceedings  on  the  record,  which  it 
Court  to  control  the  practice  of  the  brings  up  for  review.  And  all  pro- 
subordinate  tribunal  appears  to  be  ceedings  on  the  record  after  it  is  al 
peculiar  to  the  New  Jersey  practice.  'owed  and  returned  to  the  court  below, 

8.  Kingsiand  v,  Gould,  6  N.  J.  L.  are  illegal." 

161.  In   Gardiner  v.  Murray,  4  Yeates 

S.  John  V,  State,  i  Ala.  95.  (Pa.)  560,  the  expression  is  that  "  after 

But  a  special  supersedeas  or  pro-  the  certiorari  was  read  and  allowed 

hibition  asked  for  before  the  issuance  below,  no  further  proceedings  could 

of  the  writ  has  been  denied.     Petition  be  had  in  that  court  until  the  suit  was 

of  Adams,  10  Pick,  (Mass.) 273.  where-  regular'y  remanded.'* 
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CorraotioiL  of  BMord. — After  the  certiorari  has  been  served  on  the 

inferior  tribunal,  the  latter  is  powerless  to  alter  its  record  or  decree 
even  for  the  purpose  of  correcting  mistakes,  unless  the  record 
itself  furnishes  the  means  of  making  the  correction,  or  the  error 
is  a  mistake  in  the  arithmetic  of  the  court.  Such  correction 
should  be  made,  if  at  all,  for  the  purpose  of  enabling  the  court  to 
obey  the  command  to  send  up  the  record,  which  means  the  cor- 
rect and  true  record.* 

After  lasnance  of  Ezoeniion. — When  the  certiorari  is  allowed  after  an 
execution  has  been  issued  on  the  judgment  of  the  inferior  court, 
such  execution  is  not  superseded,  and  the  sheriff  may  proceed 
with  the  levy.* 

Collateral  ProoeedlngB. — The  writ  of  certiorari  operates  as  a  super- 
sedeas upon  the  further  prosecution  of  the  proceedings  removed 
for  review  only,  and  does  not  stay  collateral  proceedings,* 

Mere  Votioe  of  a  Petition  for  the  writ  formal  supersedeas  or  order  to  stay 

does  not  operate  as  a  supersedeas,  proceedings  is  necessary.     Ewing  v. 

Petition  of  Adams,  lo  Pick.  (Mass.)  Thompson,  43  Pa.  St.  373. 

273.  In   New  Jersey  the  writ  of  super- 

1.  Levant  v,  Penobscot  County,  67  sedeas  has  been  resorted  to  indiffer- 

Me.   429.   citing  Dresden  v,    Lincoln  ently  with  a  rule  to  stay  proceedings. 

County,  62   Me.   365,   and   Lapan   v,  McWilliams  v.  King,  32  N.  J.  L.  21. 

Cumberland     County,    65     Me.    160.  In  Bilderback  v.  Moore,  17  N.  J.  L, 

Drake  v,  Johnston,  50  Ala.  i,  wherein  510,  and  Allen  v.  Shurts,  16  N.  J.  L. 

the   writ  was  sued   out  to  obtain  a  221,  after  execution  had  been  issued 

perfected   record  for  use  on  appeal;  a    rule    to    stay   the    execution   was 

Ridgway  v.  Fairholm,  3  N.  J.  L.  464;  granted  on  motion. 

Cases  of  Lynch  and  Burns,  9  Abb.  N.  8.  Wiley   v.   Judge,  29  Mich.  487; 

Cas.  (K.  Y.  Supreme  Ct.)  69;  Gibbons  Petition  of  Adams,  10  Pick.  (Mass.) 

V,  Sheppard,  2  Brews.  (Pa.)  i.     But  273;  Ewing  v.  Thompson,  43  Pa.  St. 

see  Bee  v.  Seaman,  36  W.  Va.  381,  as  373. 

to  the  extent  of  such  authority.  Suit  against  Constable'  fbr  Vegleot  of 

See  also  XII.  The  Return  or  Answer ^  Duty. — The  Supreme  Court  will  not, 

infra,  because  of  the  pendency  of  a  certio- 

The  Clerk  of  the  Court  should  copy  rari  to  review  a  judgment  rendered  by 
the  record  called  for  by  the  writ  of  a  justice,  grant  a  rule  upon  another 
certiorari  as  it  appears  on  file,  with-  justice  to  stay  proceedings  in  a  suit 
out  assuming  to  make  amendments,  before  him  against  a  constable  for 
Stroud  V,  State,  55  Ala.  77;  Otey  v.  neglect  of  duty  in  levying  an  ex- 
Rogers,  4  Ired.  (N.  Car.)  534.  ecution    issued    on    such    judgment. 

ifiter  Eeturn  has  been  Made  to  the  Combs  c.  Johnson,  12  N.  J.  L.  178. 

writ,  however,  the  inferior  tribunal,  Prooeeution  for   Bale  of   IntoziQatiBg 

although  its  return  consists  of  a  mere  Liquors. — In  Neuman  v.  State.  76  Wis. 

transcript  of  the  record,  loses  its  con-  112,  the  defendant  was  prosecuted  for 

trol  over  the  record  and  is  powerless  selling  liquor  after  the  revocation  of 

to  amend  the  same  without  authority  his  license,  and  his  defense  was  that 

from    the    court    issuing    the    writ,  the  revocation  of  the  license  was  un- 

Barcklow  v,  Hutchinson,  32  N.  J.  L.  der  review  by  certiorari.     It  was  held 

195.        "  that  since  the  court  had  quashed  the 

8.   Biggs  r.  Rickards,  3  Harr.  (Del.)  stay  granted  in  certiorari,  the  pen- 

283;    Macon    v.    Shaw,    14  Ga.    162;  dency  of  the  writ  was  no  defense. 

Blanchard  v.  Myers,  9  Johns.  (N.  Y.)  Summary  Proeeedings  against  Tenant. 

66:  Payfer  v,   Bissell,   3  Hill  (N.  Y.)  —Although  under  2  Rev.  Stat.  N.  Y, 

239:  Patchin  v.  Brooklyn,   13  Wend.  516,  §  47,  when  the  writ  was   sued 

(N.  Y.)  664;  Gaertner  V.  Fond  du  Lac,  out  to  review  summary  proceedings 

34  Wis.  497.  to   recover   the  possession   of   land. 

After  the  issuance  of  execution  a  the  writ  did  not  operate  as  a  super- 
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Upon  Whom  the  Sapenodeas  Oporatoo. — The  writ  does  not  operate  as  a 
stay  upon  any  other  than  the  inferior  tribunal  and  the  parties.* 

2.  Statutory  ProviBions. — Throughout  the  United  States  gener- 
ally, especially  in  those  states  where  the  writ  is  allowed  as  a  sub- 
stitute for  an  appeal  and  to  procure  a  trial  de  novo,  the  effect  of 
the  writ  as  a  supersedeas  has  been  the  subject  of  statutory  regu- 
lation.* 


sedeas  so  as  to  prevent  the  justice 
from  issuing  his  warrant  to  dispos- 
sess the  tenant,  yet  the  writ  did  oper- 
ate as  a  supersedeas  in  collateral  pro- 
ceedings; and,  pending  the  writ,  an 
action  could  not  be  brought  to  recover 
rent.     Launitz  v,  Dixon,  5  Sandf.  (K. 

Y.)  249. 

Town  Highway. — Thus  it  has  been 
held  that  a  town  may  be  prosecuted 
for  failure  to  maintain  a  highway  and 
keep  it  in  repair,  notwithstanding  the 
issuance  of  a  writ  of  certiorari  to  re- 
view proceedings  to  locate  such  high- 
way.   State  V,  Madison,  63  Me.  546. 

Order  Diseontiniiing  Fart  of  a  High- 
way.— The  issuance  of  a  writ  of  cer- 
tiorari to  review  an  order  discon- 
tinuing part  of  a  highway^  upon  a 
petition  to  discontinue  the  whole  of 
it,  has  no  effect  on  the  part  of  the 
highway  not  embraced  in  the  order; 
and  the  commissioners  may,  notwith- 
standing the  pendency  of  the  writ, 
proceed  to  open  and  improve  the  part 
of  the  highway  not  discontinued. 
Matter  of  Sanders,  4  Cow.  (N.  Y.)  544. 

Condemnation  ProoMdingi. — In  Weber 
V,  Stagray,  75  Mich.  32,  an  action  to 
recover  damages  for  trespass  upon 
the  plaintiff's  land,  it  was  held  that 
proceedings  to  condemn  land  for  the 
purpose  of  altering  a  highway  were 
not  premature  or  irregular  because 
of  the  pendency  of  a  writ  of  cer- 
tiorari to  review  the  discontinuance 
of  such  highway;  the  writ  of  certio- 
rari being  sued  out  by  another  party 
interested,  and  the  proceedings  for 
the  discontinuance  of  the  highway 
being  subsequently  quashed. 
1.  Com.  V.  Kistler,  149  Pa.  St.  345. 

Beviow  of  Bloetion  Contoft.  —  Where 
proceedings  to  contest  an  election  are 
removed  by  certiorari,  the  writ  does 
not  operate  as  a  supersedeas  upon  the 
(governor  of  the  state,  and  the  issu- 
ance of  a  commission  to  the  party 
in  whose  favor  the  contest  was  de- 
cided after  the  service  of  the  certio- 
rari is  not  in  disobedience  of  the  writ. 
Ewing  V.  Thompson,  43  Pa.  St.  372. 


OAoer  Having  Ezeention. — An  officer 
in  whose  hands  an  execution  has  been 
placed  may  proceed  under  the  execu- 
tion unless  a  formal  supersedeas  is 
served  on  him.  McQuade  v,  Em- 
mons, 38  K.  J.  L.  397. 

PnrdhaMTs  pondente  Uto,  however, 
are  bound  by  a  writ  of  certiorari  sued 
out  to  review  proceedings  touching 
the  land  conveyed  to  them;  and  it  is 
immaterial  that  they  purchased  with- 
out official  notice  of  the  issuance  of 
the  writ.     Dyer  z\  Lowell,  33  Me.  260. 

8.  United  States  Statate.— Under  Rev. 
Stat.  U.  S.,  §  643  (Act.  Cong.  March 
2«  1833)1  providing  for  the  removal  of 
any  civil  suit  or  criminal  prosecution 
commenced  in  any  state  court,  against 
any  officer  appointed  under  or  acting 
by  authority  of  any  revenue  law  of 
the  United  States,  into  the  United 
States  Circuit  Court  next  to  be  holden 
in  the  district  where  the  same  is 
pending,  upon  the  petition  of  such 
defendant,  proceedings  in  the  state 
court  after  such  removal  are  not  al- 
lowable, since  the  statute  provides 
that  "thereupon  it  shall  be  the  duty 
of  the  state  court  to  stay  all  further 
proceedings  in  the  cause.'*  State  v* 
Judge,  33  Wis.  127;  State  v,  Sullivan, 
50  Fed.  Rep.  593. 

California. —Code  Civ.  Pro.  Cal.,  § 
1072. 

Colorado.— Code  Pro.  Colo.,  §  301. 

Georgia.— Code  Ga.  1882,  §  4060. 

**  Everything  done  after  a  certiorari 
has  been  delivered  to  the  magistrate 
to  whom  it  is  directed  is  void.'*  Tay- 
lor V,  Gay,  20  Ga.  77. 

niinoii.- Ann.  Stat.  111.,  c.  79,  If  79. 

Iowa. — Code  Iowa,  §  3218,  provides 
that  when  a  stay  of  proceedings  is 
sought  "the  writ  can  only  be  issued 
by  a  court  or  judge  who  may  require 
a  bond  and  fix  the  penalty  and  con- 
ditions thereof.'* 

Power  oj  District  Court  to  Order  Stay, 
— In  State  V.  District  Ct.,  84  Iowa  167, 
the  writ  was  sued  out  to  review  an 
order  of  the  District  Court  fining  a 
person  for  contempt,  and  committing 


4  Encyc.  PI.  &  Pr.— 14. 
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Apodal  StotutM. — And  statutes  will  be  found,  specially  applicable 
to  proceedings  whose  efficacy  depends  upon  their  affording  a 
speedy  remedy,  by  which  it  is  provided  that  the  writ  shall  not 
operate  as  a  stay  of  proceedings.* 

3.  Vacation  of  Supersedeas. — It  is  doubtful  whether  the  court, 
having  allowed  the  writ,  has  power  to  make  an  order  that  the  writ 
shall  not  operate  as  a  stay.  It  would  seem  that  the  inferior  court 
would  be  powerless  to  proceed,  notwithstanding  the  vacation  of 
the  stay ;  *  and  that  the  only  course  is  to  vacate  the  writ  of  cer- 


him  to  prison  until  such  fine  should  be 
paid.  It  was  also  ordered  that  he 
should  be  admitted  to  bail  "  pending 
review  of  these  proceedings.'*  It  was 
held  that  the  necessary  construction 
of  Code  Iowa,  §  3218,  was,  that  a  stay 
of  proceedings  could  be  granted  only 
by  the  court  or  judge  issuing  the  writ, 
and  that  the  order  of  the  District 
Court  admitting  the  defendant  to  bail 
was  in  excess  of  its  jurisdiction  and 
void. 
Mew  York.— Code  Civ.  Pro.  N.  Y.. 

§2131. 

Taxation  of  Corporation, — In  People 
V.  Board  of  Aldermen,  10  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  33,  it  was 
intimated  that  prior  to  the  adoption 
of  the  code  no  stay  could  be  ordered 
pending  a  certiorari  to  review  the 
determination  of  the  commissioners 
of  taxes  in  relation  to  the  taxation  of 
the  property  of  a  corporation. 

Laches  in  Applying  for  Stay. — Such 
stay  will  be  allowed  only  at  the  time 
of  the  issuance  of  the  writ,  and  after 
the  lapse  of  several  months  a  motion 
to  stay  proceedings  may  be  denied. 
People  V,  Board  of  Aldermen,  10 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  33. 

Tennessee. — Code  Tenn.,  §  3848. 

Texas.— Sayles'  Civ.  Stat.,  art.  308. 

The  writ  removes  the  cause  from 
the  magistrate's  court,  and  the  jus- 
tice can  take  no  further  steps  in  the 
cause,  except  upon  the  order  of  the 
District  Court.  Miller  v.  Holtz,  23 
Tex.  138. 

1.  Bnnunary  Frooeedings  against  Ten- 
ant. — In  Stewart  v,  Martin,  i  Yeates 
(Pa.)  49,  it  was  held  that  since  the 
statute   relative    to    proceedings    by 


statutes  against  forcible  entry  and 
detainer  supersedeas  may  be  allowed. 
Anonymous,  4  Dall.  (Pa.)  214. 

See  also  Launitz  v,  Dixon,  5  Sandf. 
(N.  Y.)  249,  wherein  the  writ  was  sued 
out  to  review  summary  proceedings 
under  2  Rev.  Stat.  N.  Y.  516.  §47, 
which  provided  that  the  writ  should 
not  operate  as  a  supersedeas. 

Colleotion  of  Taxes.  —  In  People  v. 
Coleman,  48  Hun  (N.  Y.)  602,  it  was 
held  that  the  stay  authorized  by  Code 
N.  Y.,  §2131,  was  expressly  prohib- 
ited where  the  writ  was  sued  out  for 
relief  against  an  assessment  upon  the 
personal  property  of  a  corporation, 
under  Laws  N.  Y.  1880,  since  section 
2  provided  that  a  writ  allowed  under 
such  act  should  not  stay  the  proceed- 
ings of  assessors  or  other  |>ersons  to 
whom  it  was  directed.  Following 
People  V.  Assessors,  106  N.  Y.  671. 
See  also  People  v.  Smith,  24  Hun  (N. 
Y.)66. 

Payment  of  Taxes  pending  Beriew. — 
Since  Laws  N.  Y.  1880,  c.  269,  giving 
a  remedy  by  certiorari  to  review  and 
correct  illegal  assessments,  provides 
(§  2)  that  the  writ  shall  not  stay  the 
proceedings  of  the  public  officer  con- 
nected with  the  assessment  and  col- 
lection of  taxes,  the  prosecutor  of  the 
writ,  by  paying  the  taxes  complained 
of  under  protest,  is  not  estopped  from 
further  prosecution  of  the  proceed- 
ings.    People   V,   Carter,   119  N.    Y. 

557. 

8.  Vaoation  of  Stay.— After  proceed- 
ings instituted  under  i  Rev.  Stat.  N. 
Y.  125,  §  56,  to  compel  the  delivery  of 
books  and  papers  by  an  officer  to  his 
successor  in  office  have  been  removed 


landlords  against  tenants  evidently  in-  by  certiorari,  the  court  has  no  power 

tended  to  givc^  the  landlord  festinum  to  issue  a  warrant  to  compel  the  de- 

remedium,  the  rule  had  been  adopted  livery   of  the   books,  since  the  writ 

that  a  certiorari  should  not  operate  as  operates  as  a  supersedeas;  and  it  is 

a  supersedeas  '*  on  principles  of  gen-  immaterial  that  the  court  refused  to 

eral  convenience."     See  also  Anony-  grant  a  stay  of  the  proceedings  asked 

mous,  4  Dall.  (Pa.)  214.     But  it  would  in  connection  with  the  writ,  and  that 

seem  that  in  proceedings  under  the  after  the   issuance  of    the  writ  the 
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tiorari,  which  may  always  be  done  when  it  has  been  allowed  im- 
providently.^ 

4.  Liability  for  Disobedience  of  Sapersedeas— Further  proceedings 

by  the  officers  to  whom  the  writ  is  directed  constitute  a  contempt 
of  court,  and  a  trespass  for  which  they  are  liable  in  damages.* 

Zn.  The  Eetubh  ob  Ahswer— 1.  Definition  and  Distinction  be- 
tween Terms. — The  court,  board,  or  tribunal,  to  which  the  writ  of 
certiorari  is  directed,  in  obedience  to  the  command  of  the  writ, 

court  made  an  order  that  it  should  erty  to  disregard  the  writ.  McQuade 
not  be  deemed  to  operate  as  a  stay  of  v,  Emmons,  38  N.  J.  L.  397. 
proceedings,  or  inteifere  in  any  man-  Pleading— ^^/t^«  for  Trespass, — It 
ner  with  the  proceedings.  The  writ  is  not  sufficient  to  allege  in  an  action 
istelf,  of  its  own  force,  terminates  against  officers  for  trespass  that  a 
the  power  of  the  inferior  court,  and  supersedeas  had  been  issued  and 
to  order  that  it  shall  not  perform  the  served,  without  a  direct  averment 
functions  assigned  to  it  by  law  will  that  a  certiorari  had  issued.  McWill- 
not  make  it  operate  otherwise  than  as  iams  v.  King,  32  N.  J.  L.  21. 
a  supersedeas.  Conover's  Case,  5  Injunction, — A  petition  to  restrain 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  182.  defendants  from  disturbing  petitioner 
Subsequently  the  writ  in  this  case  was  in  the  possession  of  land  claimed  by 
quashed  as  improvidently  awarded,  defendants  under  a  sale  by  the  exec- 
People  V,  Peabody,  5  Abb.  Pr.  (N.  utor  of  petitioner's  husband,  on  the 
Y.  Supreme  Ct.)  194.  But  see  Patchin  ground  that  the  sale  was  made  after 
V,  Brooklyn,  13  Wend.  (N.  Y.)  664,  a  writ  of  certiorari  was  served  on  the 
wherein  application  had  been  made  ordinary  ordering  such  sale,  will  not 
for  a  certiorari  and  also  for  a  stay  be  granted  where  it  does  not  appear 
of  proceedings,  and  the  motion  for  from  the  petition  or  exhibits  thereto 
the  certiorari  had  been  granted  and  whether  the  writ  was  or  was  not  of 
the  stay  of  proceedings  had  been  such  a  character  as  to  prevent  the 
denied.  It  was  said  that  the  issu-  sale.  Waller  v.  Hogan,  92  Ga.  528. 
ance  of  the  writ  did  not,  under  the  Reitoration  of  Possession.  —  In  Mc- 
circumstances,  operate  as  a  stay  of  Quade  v,  Emmons,  38  N.  J.  L.  397, 
the  proceedings;  but  that  the  de-  the  court  refused  to  restore  to  pos- 
fendants,  if  they  should  proceed  session  one  who  had  been  illegally 
after  the  issuance  of  the  writ,  would  ousted  after  the  issuance  of  the  writ, 
do  so  at  their  peril,  and  render  them-  because  he  was,  in  fact,  a  mere  tres- 
selves  liable  as  trespassers  in  the  passer,  and  had  no  color  of  right  to 
event  of  their  proceedings  being  sub-  possession, 
sequently  quashed.  A  Constable  in  Ezeenting  a  Warrant 

In  Neuman  v.  State,  76  Wis.  112,  it  directed  to  him  after  the  issuance  of 

was  held  that  where  the  writ  of  cer-  the  writ  of  certiorari  is  not  guilty  of 

tiorari   was  sued   out  to  review  the  contempt  where  no  notice  or  formal 

revocation  of  a  liquor  license,  and  a  supersedeas   has   been   served    upon 

stay  of  proceedings  ordered,  the  court  him.     McQuade  v.  Emmons,  38  N.  J. 

might  vacate  the  stay,  and  that  there-  L.  397. 

after  the  liquor  dealer  would  be  sub-  Attachment  or  Aotion  for  Damages. — 

ject  to  prosecution  for  further  sales.  Where  the  defendants,  after  the  ser- 

1.  See  XIV.  Quashal^  Dismissal^  and  vice   of   the   writ,    further   prosecute 

Supersedeas  of  the  Writ ^  infra,  their   proceedings,   the   contempt,    if 

8.  State  V,  Stone,  3  Har.  &  M.  (Md.)  any,    of    which    they   are    guilty    is 

115;  Case  V,  Shepherd,  2  Johns.  Cas.  towards  the  court,  and  not  towards 

(N.  Y.)  27;  McQuade  v,   Emmons,  38  the  plaintiffs  in  certiorari;  and  con- 

N.  J.  L.  397.  sequently   the   plaintiffs   should    not 

Jiiitifloatio&  of  Disobedionoe. — A  jus-  proceed   by  attachment,   but  should 

tice   is   not  justified  in   undertaking  resort    to    an    action    for    damages. 

further  proceedings  by  the  belief  that  Patchin   v,   Brooklyn,   13  Wend.  (N. 

a  bond  was  required  of  the  plaintiff  Y.)  664. 

in   certiorari,   and   that    because    no  Liability  on  Certiorari   Bonis.  —  See 

such  bond  was  given  he  was  at  lib-  IX.   The  Bond^  supra, 
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makes  a  formal  transcript  of  its  record,  or  such  portion  thereof  as 
is  designated  in  the  writ ;  and  in  addition  to  such  transcript,  when 
required  to  do  so,  or  when  it  is  otherwise  permissible  and  expedi- 
ent, a  statement  of  such  matters  relative  to  its  proceedings  as  are 
not  contained  in  its  record,  and  transmits  the  same  to  the  court 
issuing  the  writ.  Such  transcript  and  statement  are  called  the 
return,  and  sometimes,  though  not  with  strict  propriety,  the  an- 
swer. In  the  sense  in  which  the  term  is  used  in  pleading,  no 
answer  is  made  in  proceedings  by  certiorari,  but  the  hearing  is 
had  on  the  writ  and  the  return  as  previously  defined.* 

2.  Necessity  of  Eetom. — The  return  is  a  prerequisite  to  any  review 
to  be  undertaken  by  the  court  out  of  which  the  writ  issues;*  and 
until  it  is  made  the  court  will  not  render  any  judgment  or  make 
any  order  except  for  the  purpose  of  enforcing  obedience  to  the 
writ  and  compelling  the  making  of  a  return;'  and  when  return 
has  been  made  the  court  cannot  act  upon  it  unless  it  has  been 
made  in  obedience  to  the  writ.* 


1.  Answer  Stating  Faets. — The  answer 
of  the  respondent,  when  it  states 
facts,  is  in  the  nature,  not  of  an  alle- 
gation of  a  party,  but  of  an  official 
return.  Worcester,  etc.,  R.  Co.  v. 
Railroad  Com'rs,  ii8  Mass.  561. 

Demurrer. — Since  the  writ  issues  on 
an  ex  parte  application,  it  is  not  the 
practice  to  demur  to  the  petition. 
But  the  insufficiency  of  the  petition 
on  its  face  is  objected  to,  after  the 
issuance  of  the  writ,  by  a  motion  to 
supersede  or  quash  the  writ.  See 
XIV.  Quashal^  Dismissal^  and  Super- 
sedeas of  fVrit,  infra. 

In  Massachusetts ^  when  a  question 
of  law  is  intended  to  be  raised  upon 
the  allegations  of  the  petition,  an  an- 
swer in  the  nature  of  a  demurrer  may 
be  filed.  Worcester,  etc.,  R.  Co.  v. 
Railroad  Com'rs,  118  Mass.  561. 

2.  McManus  v,  McDonough,  4  111. 
App.  180:  People  V.  Allegany  County, 
15  Wend.  (N.  Y.)  198. 

Loss  of  Becords. — In  ^Valker  v.  Dis- 
trict of  Columbia,  6  Mackey  (D.  C.) 
352,  the  writ  was  sued  out  to  review 
a  levy  of  taxes  made  under  old  ordi- 
nances of  the  city  of  Washington,  to 
pay  for  the  removal  of  nuisances. 
The  return  of  the  commissioners  dis- 
closed that  all  the  papers  had  disap- 
peared in  consequence  of  changes  in 
the  form  of  government  and  the  loca- 
tion of  the  public  archives  in  office, 
and  that  they  could  return  nothing 
further  than  what  appeared  to  be  a 
charge  upon  the  collector's  books. 
The  court  held  that  although  the  tax 


might  be  illegal,  it  was  powerless  to 
make  an  order  with  reference  to  any 
record  or  proceeding  that  was  not  be- 
fore the  court,  and  that  although  tbe 
taxes  might  be  illegal,  relief  should 
be  denied. 

8.  People  V.  McCraney,  21  How. 
Pr.  (N.  Y.  Supreme  Ct.)  149. 

4.  Com.  V,  Franklin,  4  Dall.  (Pa.) 
316. 

Return  to  Writ  not  Serred  within 
Proper  Time.— When  the  writ  is  not 
served  within  the  time  required  by 
statute,  a  return  does  not  confer  juris- 
diction on  the  court  issuing  the  writ. 
Robson  V.  Nye,  4  Wis.  217. 

Copy  of  Seeord  Attaohed  to  Potition.-- 
Even  when  a  copy  of  the  record  is 
attached  to  the  petition  for  the  writ, 
the  court  will  not  render  judgment 
upon  an  inspection  of  such  exhibit, 
but  will  await  a  formal  return.  Mc- 
Kay V,  Jones,  30  Ark.  148,  wherein 
Walker,  J.,  says:  **  The  purpose  of 
the  petition  with  its  exhibits  was  ac- 
complished when  the  order  for  cer- 
tiorari and  supersedeas  was  granted. 
*  *  ♦  It  was  necessary  that  the  writ 
be  issued  and  returned  with  a  tran- 
script of  the  records,  *  *  *  in  order 
to  give  the  Circuit  Court  jurisdiction 
of  the  case."  Citing  Derton  v,  Boyd, 
21  Ark.  264,  and  Dicus  v.  Bright,  23 
Ark.  107.  Followed  in  Marshall  v* 
Ramsauer,  30  Ark.  532,  and  Phillips 
V.  Desha,  58  Ark.  250.  Cited  and  af- 
proi^eJ  in  Deans  9.  Wilcoxon,  18  Fla. 

531. 
WaiTor  of  Seturn.— When,  however. 
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3.  To  What  Court  Betnm  should  be  Made. — Usually,  as  a  matter 
of  course,  in  the  absence  of  any  statute  to  the  contrary,  the  re- 
turn should  be  made  to  the  court  issuing  the  writ,  and  not  to  any 
other  court.     See  X.  7.  a.  To  What  Court,  supra. 

4.  Duties  Devolying  on  the  Prosecntor. — Although  it  is  the  duty 
of  the  officers  to  whom  the  writ  is  directed  to  prepare  their  re- 
turn, and  although  they  may  be  compelled  summarily  to  make 
a  return,  yet  it  is  incumbent  upon  the  prosecutor  of  the  writ 
rather  than  the  party  adverse  to  him  to  see  that  the  return  is 
made,  and  to  invoke  the  aid  of  the  court  to  compel  compliance 
with  the  mandate  of  the  writ.* 

6.  When  Eetnm  should  be  Made. — The  return  should  be  made 
hot  later  than  the  day  on  which  the  writ  is  returnable,  though  it 
may  be  made  at  any  time  during  such  day,  in  the  absence  of 
statutory  provisions  to  the  contrary.* 

6.  ^  Whom  Made— a:.  Officers  to  Whom  the  Writ  is 
Directed. — The  return  should  be  made  by  the  officer  to  whom 

a  transcript  of  the  record  is  attached  for  delay  in  having  a  return  made, 

to  the  petition,  the  parties  may,  by  State  v.  Gibbons,  4  N.  J.  L.  45. 

stipulation,  waive  the  making  of  the  See  also  XIV.   Quashal,  Dismissal, 

return,   and   when   this   is   done  the  and  Supersedeas  of  Writ ,  infra, 

court  may  hear  the  cause  on  the  pe-  2.  Hill  v.  Young,  3  Mo.  337. 

titlon  and   such    transcript,   without  Continiiaiice  to  Procure  Betnm. — Un- 

requiring  a  return.     Rightor  v.  Gray,  der  Rev.  Laws  N.  J.  787,  §  33,  limiting 

23  Ark.  228;  Hornor  r.  O'Shields,  33  the    right    to   prosecute   the    writ   t© 

Ark.  117.  ninety  days  after  the  making  of  the 

1.    Derton   v,    Boyd,   21   Ark.    264;  final  decree  in  the  Orphans'   Court, 

Bannister  v.   Allen,  i    Blackf.    (Ind.)  where  no  term  of  the  Orphans'  Court 

414;  State  V.  Gibbons,  4  N.  J.  L.  45;  intervenes  between  the  allowance  and 

State   V.    Trenton,   36   N.    J.    L.  499;  the  return  of  the  writ,  and,  under  the 

Dean  v.  Wade,  5  N.  J.  L.  826.  circumstances,  it  is  necessary,  it  is 

GoiiTeyuioe  of  Setnm  to  Court. — In  proper  to  grant  a  continuance,  and 
Voorheis  v.  Kerns,  3  N.  J.  L.  521;  give  time  to  obtain  a  perfect  and 
Wamburgh  tr.  Matthews  (N.  J.,  MSS.,  proper  return  by  a  rule  of  court. 
Nov.,  1834),  and  Anonymous,  2  N.  J.  Kirby  v.  Coles,  14  N.  J.  L.  576. 
L.  304,  it  was  held  that  when  the  Betum  before  Betnm  Day. — The  re- 
writ  was  directed  to  a  justice  it  was  turn  may  be  made  before  the  day  on 
the  duty  of  the  petitioner  to  call  upon  which  the  writ  is  returnable,  but  a 
the  justice  for  the  return  and  convey  return  made  before  such  day  does  not 
it  to  the  court.  give  the  court  possession  of  the  cause 

Diminution  of  Beoord  on  Appeal. — Like-  and  confer  jurisdiction  to  inspect  the 

wise,  when  the  writ  is  sued  out  by  an  record  and  render  judgment.     Hoch- 

appellant  to  perfect  the  record,  it  is  strasser  z/.  Wolgrove,2  Hill  (N.Y.)386. 

his  duty   to  see   that  the    return   is  Hew  York. — In  Sawyer  v.  Wood,  18 

made.      Prudhomme    v.    Murphy,    5  Wend.  (N.   Y.)  631.  2  Rev.  Stat.   N. 

Martin  N.S.  (La.)9o;  Mays  v.  Forbes,  Y.  390,  §§  10,  11,  providing  that  the 

1 1  Tex.  284.  Supreme  Court  might  compel  a  return. 

Fewer  of  the  Defendant  to  Compel  Be-  and  '*upon  the  same  being  made.'* 
turn. — It  has  been  said,  even,  that  the  proceed,  etc.,  were  construed  to  mean 
defendant  should  not  be  permitted  that  the  return  should  be  regularly 
to  compel  the  making  of  a  return,  made,  and  it  was  held  that  the  plain- 
Marsh  V.  Eastman,  3  Cow.  (N.  Y.)  58.  tiff  could    not   cause   the  writ  to  be 

QnMhalfnr  Delay  in  Proonring  Betnm.  returned  before  the  return  day  so  as 

—It  would  seem  that  since  it  is  the  to   give  the  court  jurisdiction  of  the 

duty  of  the  prosecutor  to  procure  a  cause.    Citing  Smith  v.  Bush,  aWeod. 

return,   the  writ  should  be  quashed  (N.  Y.)  279. 
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the  writ  is  directed.*  It  should  not,  however,  be  made  by  a  per- 
son to  whom  the  writ  is  improperly  directed,  and  if  made  by  such 
person  will  be  disregarded.* 

b.  Custodian  of  the  Record. — The  return  should  be  made 
by  the  officers  who  are  the  legal  custodians  of  the  record,  and  can- 
not be  made  by  any  one  else.* 

c.  Transfer  of  Jurisdiction. — Where  jurisdiction  of  the 

proceedings  and  the  custody  of  the  records  thereof  are  transferred 
to  another  court,  the  court  before  which  the  proceedings  were  in- 
stituted cannot  return  the  record,  although  the  writ  was  improp- 
erly directed  to  it.* 

d.  Change  in  Personnel  of  Office — Botvrn  by  setirad  oflMr.— 

An  officer  before  whom  the  cause  was  tried,  or  before  whom  the 
proceedings  were  conducted,  cannot  make  return  after  he  has 
retired  from  office,  where  the  office  is  a  continuing  one  and  such 
retired  officer  is  no  longer  the  custodian  of  the  record.* 

1.  Bee  V.  Seaman,  38  W.  Va.  381;  directed  to  an  officer  whose  term  of 
State  V.  Gibbons,  4  N.  J.  L.  45.  office  has  expired,  see  VIII.  Parties, 

2.  Ex  /.  Albany,  23  Wend.  (N,  Y.)    supra. 

277;  Roberts  v.  Highway  Com'rs,  24  Offloen  Indnetad  into  OAm  SnbMqneiit 

Mich.  182.  to  Prooeodings.— In  Fairbanks  v.  Fitch- 

3.  People'  V,  Allegany  County,  15  burg,  132  Mass.  42,  it  was  held  that 
Wend.  (N.  Y.)  198.  the   mayor  and  aldermen  of  a    city 

Prooaodlng  before  Justice. — In  Roberts  might  make  a  return  of  matters  not 
V,  Highway  Com'rs,  24  Mich.  182,  the  contained  in  the  record,  for  the  pur- 
writ  was  sued  out  to  commissioners  pose  of  showing  that  substantial  jus- 
of  highways  and  the  township  clerk  tice  did  not  require  the  quashal  of  the 
to  review  proceedings  had  before  a  proceedings,  although  the  member- 
justice  of  the  peace,  on  the  application  ship  of  the  board  of  aldermen  bad 
of  the  commissioners,  to  determine  changed  since  the  prosecution  of  the 
the  existence  or  nonexistence  of  an  proceedings  sought  to  be  reviewed. 
encroachment  upon  a  highway,  which  Said  the  court:  "While  the  individ- 
encroachment  the  commissioners  had  uals  composing  a  board  like  that  of 
ordered  to  be  removed.  It  was  held  the  aldermen  of  a  city  change,  the 
that  the  evidence  and  proceedings  be-  tribunal  is  itself  a  continuous  one. 
fore  the  justice  could  not  be  returned  As  an  existing  board  is  charged  with 
by  the  clerk,  but  by  the  justice  the  duty  of  executing  the  order  of  its 
only;  and  that  such  documentary  evi-  predecessor  or  of  reversing  it,  the 
dence  as  might  be  in  the  possession  basis  upon  which  it  rests,  the  facts 
of  the  clerk  should  be  returned  by  which  may  fairly  be  deemed  to  have 
the  commissioners,  though  the  clerk  been  proved,  or  the  rulings  of  law 
might  authenticate  the  papers  at-  made,  are  all  for  its  consideration, 
tached  to  the  return  by  his  certificate;  As  the  existing  board  may  ordinarily 
the  following  form  being  suggested,  reverse  an  order,  it  is  not  to  be  in- 
"Our  return  to  the  within  writ  ap-  fcrred  that  such  order  is  executed 
pears  by  the  schedules  hereto  at-  blindly.  If  the  order  of  its  predeces- 
tached,  certified  by  our  clerk."  See  sor  is  proceeded  with,  the  board  re- 
also  Roberts  v.  Highway  Com'rs,  25  affirms  and  makes  such  order  its  own. 
Mich.  23.  and   thus    adopts    the    findings    and 

4.  Com.  V,  Winthrop,  10  Mass.  177.  rulings   which  appear  to  have  been 
6.  Bee  v.  Seaman,   36  W.  Va.  381:  made,  and  which   in  its  view  justify 

Prickett   v.    Herring,   4   Harr.   (Del.)  such  an  order.     It  may  therefore  re- 

365.     But  see,  contra^  Harris  v.  Whit-  turn  them  under  the  official  oath  of 

ney,  6  How.  Pr.  (N.  Y.  Supreme  Ct.)  its  members  as  a  part  of  its  official 

175*  return.     It  is  not  limited,  as  the  pe- 

As  to  whether  the  writ  should  be  titioners  contend,  merely  to  bringing 
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iTndor  sututo. — Under  authority  of  statute,  however,  an   officer 
may  make  return  after  his  retirement  from  office.* 

e.  Judge  or  Clerk  of  Court.— When  the  court  to  which  the 

writ  is  directed  has  a  clerk,  he,  and  not  the  judge  of  the  court,  is 
the  proper  person  to  make  the  return.*  But  the  clerk  in  prepar- 
ing the  return  acts  under  the  direction  of  the  court.* 

/.  Court  or  Board  Having  More  than  One  Member. — 

When  the  writ  is  directed  to  a  court  over  which  there  are  several 
presiding  justices,  the  return  should  be  signed  by,  and  should  be 
the  act  of,  all  such  justices.*  When  the  writ  is  directed  to  a 
board,  the  return  should  not  be  made  by  individual  mtmbers 
thereof  ;  *  though  it  would  seem  that  it  is  sufficient  if  a  majority 
of  the  members  of  the  board  concur  in   making  the  return.* 

g.  Whether  Attorney  may  Make  Return. — An  answer  in 

the  nature  of  a  demurrer  to  the  petition,  when  allowable  (as  is  the 
case  in  a  very  few  states),  may  be  made  by  attorney ;  '^  but  a 
return,  or  an  answer  which  contains  allegations  and  denials  of 
matters  of  fact  and  which  partakes  of  the  nature  of  a  return,  can- 
not be  made  and  signed  by  counsel.** 


ia  the  official  record  which  has  come 
to  it  from  its  predecessor,  to  the  end 
that,  while  proper  upon  its  face,  such 
order  may  be  quashed  on  the  allega- 
tions they  have  seen  fit  to  make.*' 
Followed  in  Collins  v.  Holyoke,  146 
Mass.  298. 

1.  Georgia  Stotnta.  —  In  Phillips  v. 
Atlanta  (Ga.,  1891),  13  S.  E.  Rep.  201, 
the  answer  was  made  by  a  recorder 
after  his  retirement  from  office,  under 
Code  Ga.,  §4063,  providing  that  the 
answer  may  be  so  made,  but  that  it 
shall  be  verified  by  affidavit. 

2.  Mann  v.  Drost,  18  N.  J.  L.  336; 
Fraser  v,  Freelon,  53  Cal.  644.  But 
in  the  latter  case,  in  which  the  return 
was  made  by  the  judge,  it  was  held 
that  the  irregularity  might  be  waived. 

Penonal  Answer  of  Judge. — When  the 
writ  is  directed  to  the  court,  and  the 
judge  transmits  his  personal  answer, 
the  same  "  is  a  voluntary  proceeding, 
and  not  regularly  a  component  of  the 
return."  Woodin  v.  Phcenix,  41  Mich. 
655i  cited  in  People  v,  Brennan,  79 
Mich.  362. 

Biminiition  of  Seeord.  —  In  Stewart 
V.  Ingle,  9  Wheat.  (U.  S.)  526,  where- 
in the  writ  was  sued  out  by  the  plain- 
tiff in  error  upon  a  suggestion  of  dim- 
inution in  the  record,  Washington, 
].,  said  that  *' according  to  the  rules 
and  practice  of  the  court,  a  return 
made  by  the  clerk  was  a  sufficient 
return."  See  also  Lambert  v.  People, 
7  Cow.  (N.  Y.)  103. 


In  People  v.  Brennan,  79  Mich.  362, 
the  record  of  a  criminal  prosecution 
was  removed  by  a  writ  of  error,  ard  a 
writ  of  certiorari  was  sued  out  to  im- 
peach the  record.  Among  other  ob- 
jections to  a  return  made  by  an  ex- 
judge  the  court  said,  "Moreover, 
the  writ  of  certiorari  was  directed  to 
the  Circuit  Court  and  not  to  the  cir- 
cuit judge,  and  the  answer  of  the  ex- 
judge  is  a  voluntary  proceeding." 

8.  Mann  v.  Drost,  18  N.  J.  L.  336. 

4.  State  V.  Gibbons,  4  N.  J.  L.  45; 
Marchman  7/.  Todd,  15  Ga.  25. 

5.  Plymouth  v,  Plymouth  County, 
16  Gray  (Mass.)  341,  wherein  the  writ 
was  directed  to  county  commissioners, 
and  it  was  held  that  the  return  should 
not  be  made  by  one  of  the  commis- 
sioners, but  by  the  entire  board. 

6.  People  V,  Cholwell,  6  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  151. 

7.  In  MaMaehusettf,  when  a  tran- 
script of  the  record  is  annexed  to  the 
petition,  the  defendant  may  by  at- 
torney demur  to  the  same.  Worcester, 
etc.,  R.  Co.  V,  Railroad  Comers,  118 
Mass.  561;  Chase  v.  Board  of  Alder- 
men, 119  Mass.  556. 

8.  Chase  v.  Board  of  Aldermen,  119 
Mass.  556;  Tewksbury  r.  Middlesex 
County,  117  Mass.  563;  Worcester, 
etc.,  R.  Co.  V.  Railroad  Com'rs,  118 
Mass.  561. 

The  Mere  Preparation  of  the  Betvm, 
however,  may  be  intrusted  to  an  at- 
torney of  one  of  the  parties  where 
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7.  Fonnalities  of  the  Eetnm. — The  return  should  purport  to  be 
a  return,*  and  should  be  signed  •  and  sealed ;  •  but  it  need  not 
be  verified,* 

SUtenunt  at  to  Gontdntf. — When  the  writ  commands  the  inferior 
tribunal  to  certify  all  its  acts  and  proceedings,  the  return  should 
contain  a  statement  to  the  effect  that  all  the  proceedings  relative 
to  the  matters  referred  to  in  the  writ  are  returned.* 

Annexation  to  Writ,  and  FiUng. — It  is  not  proper  to  transmit  the  return 
to  the  reviewing  court  as  a  loose  and  fragmentary  paper,  but  it 
should  be  properly  attached,  by  wafers  or  otherwise,  to  the  writ,* 
and  filed.'' 


the  officers  to  whom  the  writ  is  di- 
rected afterwards  correct,  approve, 
and  sign  such  return,  Smick  v.  Op- 
dycke,  12  N.  J.  L.  347;  Smith  r. 
Johnston,  30  How^  Pr.  (N.  Y.  Su- 
preme Ct.)  374,  citing  Hunter  v. 
Graves,  4  Cow.  (N.  Y.)  537;  though 
such  practice  is  looked  upon  with  dis- 
favor, Rudd  V.   Baker,  7  Johns.  (N. 

Y.)  548. 

Georgia  Statute, — Code  Ga. ,  §  4063, 
provides  that  the  answer  shall  not 
be  written  or  dictated  by  either  of 
the  parties,  or  their  attorneys,  or  any 
other  person  interested  in  the  cause. 
In  Phillips  V,  Atlanta  (Ga.,  1891),  13 
S.  E.  Rep.  201,  where  a  city  was  a 
party,  and  proceedings  before  the  city 
recorder  were  under  review,  it  was 
held  that  the  answer  might  be  made 
by  the  city  recorder  after  his  retire- 
ment from  office,-  although  at  the 
time  of  making  the  answer  he  was 
the  city  attorney,  it  not  appearing 
that  as  such  city  attorney  he  had 
taken  any  part  in  the  management  of 
the  certiorari,  or  that  he  was  con- 
nected with  it  in  the  capacity  of  coun- 
sel or  attorney. 

1.  Powers  V,  Russell,  26  Mich.  179. 

2.  Perryman  v.  Burgster,  6  Port. 
(Ala.)  99. 

8.  Mann  v,  Drost,  18  N.  J.  L.  336; 
State  V.  Newark,  etc..  Turnpike  Co., 
3  N.  J.  L.  126. 

4.  Code  Civ.  Pro.  N.  Y.,  §  2134, 
prescribing  how  the  return  shall  be 
made,  does  not  require  that  it  shall 
be  verified.  People  v.  Gillon,  18  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  109. 

5.  People  V.  MacLean  (Super.  Ct.), 
19  N.  Y.  Supp.  548. 

6.  Perryman  v,  Burgster,  6  Pv>rt. 
(Ala.)  99. 

In  State  v,  Carroll,  5  Ired.  (N.  Car.) 
139,  the  clerk  enclosed  a  certified 
transcript  in  the  paper  on  which  the 


writ  of  certiorari  was  written,  and 
signed  his  name  on  the  writ  under 
the  words  "  Sent  up  Sept.  24th,  1S44." 
It  was  held  that  the  return  was  prop- 
erly made,  the  court  saying  that  it 
was  not  necessary  *'  that  the  tran- 
script should  be  wafered  to  or  sewed 
to  the  writ,  or  annexed  in  any  par- 
ticular way,  provided  enough  appears 
to  show  the  court  in  which  it  is  cer- 
tified that  it  is  in  truth  the  proper 
transcript."  But  it  was  said  that  the 
better  practice  was  to  attach  the  writ 
and  transcript  to  each  other.  Citing 
State  V,  Martin,  2  Ired.  (N.  Car.)  loi. 

Betnm  Attaohed  to  Writ  by  Wabn.— 
In  State  v.  Martin,  2  Ired.  (N.  Car.) 
101,  the  writ  was  sued  out  for  the  pur- 
pose of  perfecting  the  record  on  ap- 
peal. It  was  held  that  the  clerk  prop- 
erly made  return  by  transmitting  to 
the  court  the  writ  and  a  transcript  of 
the  record  attached  together  by  wa- 
fers, with  the  following  return  on  the 
writ,  omitting  the  caption:  **  The  ex- 
ecution of  this  writ  appears  in  a  cer- 
tain schedule  hereunto  annexed,  in 
witness  whereof,*'  followed  by  the 
usual  attestation,  the  seal  of  the 
court,  and  the  signature  of  the  clerk; 
both  the  return  and  the  transcript 
being  so  attested. 

Fragmentary  and  DiiordAred  BhMtii 
containing  what  may  have  possibly 
been  evidence  on  the  trial,  but  which 
are  not  certified  to  as  having  been  evi- 
dence, will  not  be  considered.  State 
V.  St.  John,  47  Minn.  315. 

7.  Filing  Betum. — A  paper  purport- 
ing to  be  a  transcript,  and  signed  and 
sealed  by  a  justice  of  the  peace, 
should  not  be  regarded  as  a  return 
when  it  is  not  shown  when  or  by 
whom  it  was  filed,  and  is  not  iden- 
tified otherwise  than  by  its  contents. 
Perryman  v.  Burgster,  6  Port.  (Ala.) 
99. 
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8.  Contentf  of  the  Eetnrn— ta:.  Transcript  of  the  Record. — 
The  return  should  consist  of  a  full  and  complete  transcript  of  the 
record  of  the  proceedings  of  which  a  review  is  sought,  since  the 
trial  is  had  by  an  inspection  of  the  record  as  returned,  and  not  on 
any  issue  of  fact.^ 

Botnrn  of  Original  Booordf. — Although  the  command  of  the  writ  is 
that  the  record  of  the  inferior  court  or  tribunal  shall  be  sent  up, 
it  is  not  proper  to  send  up  the  record  itself,  but  a  transcript  should 
be  returned ;  *  unless  there  is  an  unmistakable  command,  made  to 

ing,  20  N.  J.  L.  670;  Wolfe  V.  Horton, 
3  Cai.  (N.  Y.)86. 

Pnblio  Dooomonts.  —  In  People  r. 
Wemple,  67  Hun  (N.  Y.)  495,  a  return 
which  referred  to  the  year,  volume, 
and  page  of  the  state  engineer's  re- 
ports of  railroads,  as  evidence  on 
which  the  comptroller  made  an  order 
canceling  a  tax  sale,  was  sufficient 
without  setting  forth  the  report  in 
hac  verba, 

Doonmont  Ownod  by  Party. — In  Martin 
V.  Hillyer,  11  N.  J.  L.  22,  the  court 
refused  to  grant  a  rule  upon  a  justice 
to  compel  him  to  send  up  a  paper  in- 
troduced in  evidence,  which  belonged 
to  one  of  the  parties,  and  was  presum- 
ably in  his  possession.  It  was  said 
that  the  party  might  be  compelled  to 
produce  the  paper  in  court,  if  the  jus- 
tice's docket  showed  that  it  had  been 
given  in  evidence. 

How  York  Statnto. — In  Winegard  v. 
Kromer,  5  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  54,  the  writ  was  issued  under 
Laws  N.  Y.  1880,  c.  269,  to  review 
the  action  of  assessors,  and  it  was 
held  that  under  section  3,  providing 
that  the  assessors  should  not  be  re- 
quired to  return  the  original  assess- 
ment roll  or  other  original  papers, 
but  that  it  should  be  sufficient  to  re- 
turn certified  and  sworn  copies  of 
the  roll  or  other  papers,  it  was  suffi- 
cient, although  the  writ  called  for  the 
originals,  to  return  certified  or  sworn 
copies  thereof.  See  also  People  v, 
Adams,  125  N.  Y.  471;  People  v. 
Smith,  24  Hun  (N.  Y.)  66. 

The  writ  may  direct  the  assessors 
to  return  the  original  roll  after  it 
has  been  deposited  with  the  town 
clerk,  notwithstanding  Laws  N.  Y. 
1880,  §  3,  which  provides  that  on  cer- 
tiorari to  review  a  tax  assessment 
the  assessor  may  return  copies  of  the 
assessment  roll.  Matter  of  Wine- 
gard, 78  Hun  (N.  Y.)  58. 

In  Illinois t  where  the  writ  is  sued 
out  to  a  justice's  court  as  a  substitute 


An  amended  return  should  be  filed ; 
and  it  is  not  sufficient  to  indorse  on 
it  the  following:  *'  Presented,  and 
amendment  granted,  Feb.  4,  1874. 
Lewis,  Clerk."  State  v.  St.  Louis, 
67  Mo.  113. 

1.  Gerdes  v.  Champion,  108  111. 
137;  McManus  v,  McDonough,  4  111. 
App.  180. 

lUftlngniahod  from  Botnm  on  Haboas 
COTpui. — On  a  habeas  corpus  the  his- 
tory of  the  cause  is  sent  up;  on  a  cer- 
tiorari the  record  itself.  Wolfe  v, 
Horton,  3  Cai.  (N.  Y.)  86. 

Boqiiir«B(Oat  IndiipMuable. — The  re- 
quirement that  the  return  shall  be 
full  and  complete  is  indispensably 
necessary.  Le  Roy  v.  New  York, 
20  Johns.  (N,  Y.)  430. 

Aotlon  on  iusooimt.  —  In  Hearn  v, 
Ralph,  2  Harr.  (Del.)  6;  Thompson  v. 
Pearce,  3  Harr.  (Del.)  497,  it  was  held 
that  returns  stating  that  the  actions 
were  on  accounts  sufficed,  without  set- 
ting out  the  accounts. 

Matton  Doomod  ATailable  in  Dofonio. 
— It  is  not  sufficient  to  file  an  answer 
setting  forth  generally  such  matters 
and  considerations  as  the  respondents 
deom  available  in  defense  against  the 
petition,  and  to  allege  that  their  doings 
and  rulings  were  correct  and  legal, 
and  that  they  did  not  err  in  law. 
Haven  v.  Essex  County,  155  Mass. 
467,  in  which  case  it  was  held  that 
a  so-called  "answer,"  without  any 
transcript  of  the  record  attached  to 
it,  was  demurrable. 

A  Judge's  Porsonal  Answer  to  a  writ 
directed  to  the  court  is  a  voluntary 
proceeding,  and  is  not  regularly  a 
component  of  the  return.  Woodin  v. 
Phoenix,  41  Mich.  656. 

S.  Barfield  v,  McCombs,  89  Ga. 
799;  Dyer  v,  Lowell,  33  Me.  260; 
State  V.  Gibbons,  4  N.  J.  L.  45;  State 
w.  Dayton,  4  N.  J.  L.  63;  Browning 
V.  Cooper,  18  N.  J.  L.  196;  Mann  v, 
Drost,  18  N.  J.  L.  336;  NichoUs  v. 
Stale,  5  N.  J.  L.  6ai;  Morrel  v.  Fear- 
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suil  the  exigencies  of  the  particular  case,  that  the  record  itself 
shall  be  sent  up  and  not  a  transcript,  in  which  case  the  writ  must 
be  obeyed  literally.* 

b.  Adoption  of  Statements  in  or  Exhibits  Attached  to 

THE  Petition. — The  return  should  contain  a  complete  history  of 
the  proceedings  in  itself,  and  should  not  merely  adopt  as  true 
statements  in  the  petition  or  affidavit  for  the  writ.* 

c.  Relevancy  of  Matters  Returned.— The  return  must  be 

responsive  to  the  command  of  the  writ,*  and  must  fully  answer 
the  allegations  in  the  petition  for  the  writ ;  and  it  is  said  that  the 
allegations  in  the  petition  for  the  writ  which  are  not  responded  to 
will  be  taken  as  true.* 


for  an  appeal,  the  only  command  of 
the  writ  to  the  justice  is  to  certify 
and  transmit  the  papers  and  proceed- 
ings in  the  case.  He  is  not  required 
to  make  any  formal  return  to  the 
writ.     Gallimore  v,  Dazey,  12  111.  143. 

In  Georgia^  on  certiorari  to  a  jus- 
tice's court,  the  original  papers  are 
not  sent  up.  Barfield  v.  McCombs, 
89  Ga.  799. 

Coit  Bond. — Where  the  defendant 
sued  out  the  writ  to  review  a  judg- 
ment rendered  against  him  in  favor 
of  a  nonresident  plaintiff,  the  justice 
properly  returned  the  undertaking 
given  by  the  plaintiff  to  secure  costs, 
as  it  was  a  material  step  in  the  cause. 
McLean  v,  Isbell,  44  Mich.  129. 

1.  In  Re  Torres  Appeal,  i  Rawle 
(Pa.)  76,  wherein  the  writ  was  issued 
to  bring  up  the  record  in  a  case  that 
had  been  appealed,  it  was  held  that 
the  original  record  should  be  re- 
turned, and  that  it  was  not  sufficient 
to  send  up  a  transcript.  See  also 
Morris  Canal,  etc.,  Co.  v.  State,  14  N. 
J.  L.  411. 

Where  the  Writ  is  Sued  oat  after  the 
Finding  of  an  Indictment,  but  before 
the  trial,  it  is  not  proper  to  make  re- 
turn by  attaching  the  indictment  to 
the  writ;  but  a  copy  of  the  enrol- 
ment of  the  proceedings  should  be 
returned.  State  v.  Gibbons,  4  N.  J. 
L.  45. 

Tranioript  Treated  at  Beeord. — The 
transcript  sent  up  in  obedience  to  the 
writ  is,  however,  treated  as  the  record 
itself.  Wolfe  v.  Horton,  3  Cai.  (N. 
Y.)  86. 

Bemiition  of  Beeord  to  the  Inferior 
Tribunal. — When  the  record  itself  is 
improperly  sent  up,  the  court  will 
order  it  to  be  stricken  from  its  own 
files  and  restored  to  its  proper  cus- 


todian.  State  V.  Dayton,  4  N.  J.  L.63; 
State  V.  Gibbons,  4  N.  J.  L.  45. 

2.  Star  Glass  Co.  v,  Longley,  64  Ga. 
576;  Mann  v.  Swift,  3  Cow.  (N.  Y.)  61. 

In  Maine  and  Massachusetts^  when 
a  copy  of  the  record  is  attached  to  the 
petition  for  the  writ,  the  return  need 
not  contain  a  transcript.  Levant  v. 
Penobscot  County,  67  Me.  429;  Haven 
V,  Essex  County,  155  Mass.  467. 

WaiTer.— But  the  return  of  a  tran- 
script may  be  waived  by  stipulation, 
when  a  copy  of  the  record  is  attached 
to  the  petition.  Rightor  v.  Gray,  23 
Ark.  228;  Hornor  v.  O'Shields,  33 
Ark.  117. 

8.  Settlement  before  Service  of  the  Writ 
— It  is  not  sufficient  for  a  justice  to 
return  that  before  the  service  of  the 
writ  upon  him  the  successful  party 
appeared  and  paid  the  costs,  and 
ordered  the  judgment  discharged  and 
satisfied.    Cecil  v.  Barber,  3  Wis.  297. 

Rnle  Adopted  in  Arriving  at  VAlao 
of  Aiieesed  Property. — In  People  v. 
Weaver,  67  How.  Pr.  (N.  Y.  Supreme 
Ct.)  477,  where  the  writ  was  sued  out 
to  review  an  assessment,  it  was  held 
that  it  was  not  sufficient  to  state  in 
the  return  that  the  valuation  of  the 
relator's  property  was  just  and  fair, 
without  any  statement  as  to  the  rule 
adopted  in  arriving  at  the  valuation, 
and  it  was  intimated  that  it  might 
have  been  sufficient  to  have  stated  in 
unequivocal  terms  that  the  property 
had  been  valued  as  required  by  the 
statute. 

4.  Marchman  v,  Todd,  15  Ga.  25. 

Hew  York  Code.— Under  Code  Civ. 
Pro.  N.  Y.,  §  2134,  the  return  should, 
in  addition  to  the  transcript  of  the 
record  or  proceedings,  state  the  whole 
truth  in  respect  of  the  other  matters 
specified  in  and  required  by  the  writ 
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IrreloTant  Katters. — The  return  should  not  contain  papers,  pro- 
ceedings, or  affidavits  which  do  not  constitute  a  part  of  the 
record.* 

Mepoeition  of  Irrelevant  Matters. — When  the  return  contains  irrele- 
vant or  improper  matters,  the  court  will  disregard  them  and  treat 
them  as  surplusage.* 

Order  to  Strike  ont. — The  court  may  strike  out  irrelevant  matters 
contained  in  the  return ;  •  but  this  is  rarely  done,  and  the  better 
practice  is  simply  to  disregard  such  matters,  for  the  reason  that 
there  is  danger  of  striking  out  portions  of  the  return  that  are 
properly  contained  in  it,  and  no  possible  harm  can  result  from 
surplusage  which  is  disregarded.* 

Demnrrer. — An  objection  that  matters  dehors  the  record  are  con- 
tained in  the  return  cannot  be  taken  by  demurrer.* 


People  v.  Lohnas,  54  Hun  (N.  Y.) 
604. 

Nonessential  Matters.— But  the  re- 
turn need  not  contain  matters  which 
are  not  referred  to  in  the  petition  for 
the  writ,  and  which  are  not  essential 
to  the  adjudication  of  the  errors  com- 
plained of.  Bar  field  v,  Mc  Combs,  89 
Ga.  799;  Traverse  City,  etc..  R.  Co.  v, 
Seymour,  8i  Mich.  378;  Roberts  v. 
Highway  Com'rs,  24  Mich.  182. 

1.  Highway  Com'rs  v.  Newby,  31 
111.  App.  378;  State  t/.  Gallagher  (Nev.. 
1894).  35  Pac.  Rep.  485. 

The  affidavit  for  the  writ  is  no  proper 
part  of  the  return  and  should  not  be 
attached  to  it,  and  if  so  attached  will 
not  be  considered.  Cases  of  Lynch 
and  Burns,  9  Abb.  N.  Cas.  ^N.  Y.  Su- 
preme Ct.)  69,  citing  Starkweather  v, 
Seelcy,  45  Barb.  (N.  Y.)  164;  People  v, 
Ryken,  6  Hun  (N.  Y.)  625. 

Statements  made  by  counsel  in  argu- 
ment, Burnham  v,  Jones  (Supreme 
Ct.),  2  N.  Y.  Supp.  148;  opinions  given 
by  counsel  to  the  inferior  tribunal  or 
board.  People  v.  Gilon  (Supreme  Ct.), 
9  N.  Y.  Supp.  690,  18  Civ.  Pro.  Rep. 
(N.  Y.)  109;  and  matters  improperly 
called  for  in  the  writ.  Ex  p.  Albany,  23 
Wend.  (N.  Y.)  277,  should  not  be  con- 
tained in  the  return. 

Aoqniesoenee  in  Deeision  Complained 
of.— The  respondents  should  confine 
themselves  to  returning  their  own 
official  action,  and  the  return  should 
not  attempt  to  show  the  subsequent 
acquiescence  of  the  relator  in  the  de- 
cision complained  of.  People  v.  Board 
of  Police,  55  How.  Pr.  (N.  Y.  Supreme 
Ct.)  454. 

Highway  Prooeedings.  —  Where  the 
writ  is  sued  out  to  bring  up  proceed- 


ings on  an  appeal  from  an  assess- 
ment of  damages  occasioned  ty  the 
laying  out  of  a  road,  the  proceedings 
to  lay  cut  the  road  are  a  distinct  mat- 
ter and  ought  not  to  be  returned. 
Readington  v,  Dilley,  24  N.  J.  L.  210. 

Valuation  of  Property  by  Tax  Commis- 
sioners.— In  People  v.  Tax  Com'rs,  10 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  35, 
wherein  the  writ  was  sued  out  to 
review  the  proceedings  of  tax  com- 
missioners, it  was  held  that  return 
should  not  be  made  of  records  of 
the  valuation  of  other  property  than 
the  relator's,  and  that  facts  relied  on 
to  show  an  unfair  and  disproportion- 
ate valuation  should  be  proved  by 
evidence  under  the  statute. 

Details  not  Beqnired.  —  Nor  should 
the  return  go  into  details  which  are 
not  required  by  the  command  of  the 
writ.  People  v,  Morgan,  65  Barb. 
(N.  Y.)  473. 

2.  Everett  v.  Cedar  Rapids,  etc., 
R.  Co.,  28  Iowa  417;  Le  Roy  v.  New 
York,  20  Johns.  (N.  Y.)  430;  People 
V,  Melville,  7  Misc.  Rep.  (N.  Y.  Su- 
preme Ct.)  214;  People  V,  Webb  (Su- 
preme Ct.),  21  N.  Y.  Supp.  298;  People 
V.  Grant,  58  Hun  (N.  Y.)  158. 

3.  Vance  v.  Little  Rock,  30  Ark. 
435;  Highway  Com*rs  v.  Newby,  31 
111.  App.  378. 

4.  People  V,  Grant,  58  Hun  (N.  Y.) 
158. 

Proper  Bnbjeets  of  Betnm.  —  Matters 
will  not  be  stricken  out  which  are 
neither  irrelevant  nor  improper,  but 
which  are  material  and  the  proper 
subjects  of  a  return.  Smith  v,  John- 
ston, 30  How.  Pr.  (N.  Y.  Supreme 
Ct.)  374. 

6.  Vance  v.  Little  Rock,  30  Ark.  435. 
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d.  Jurisdiction  of  Inferior  Court  or  Tribunal,— The 

return  should  be  full  and  complete  with  reference  to  all  essentials 
of  jurisdiction,*  since  the  principal  office  of  the  writ  of  certiorari 
is  to  control  the  action  of  inferior  tribunals  and  keep  them  w^ithin 
their  jurisdiction. 

1.  Cases  of    Lynch  and   Burns,   9  Ordinance  Anfhoriiing  Froeeentien. — 

Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  69;  In  Phillips  v.  Atlanta,  78  Ga.  773,  the 

State   V.    Elizabeth,   30  N.  J.  L.  176;  defendant  was  summoned  to  answer 

Wight   V.   Warner,    i   Dougl.  (Mich.)  a  charge  of  violating  a  city  ordinance. 

384.  and  demurred  to  the  summons  on  the 

Highway  Proceedings.  —  Where  the  ground  that  there  was  no  ordinance 
writ  is  sued  out  to  set  aside  proceed-  authorizing  the  prosecution.  The 
ings  laying  out  a  road,  the  return  demurrer  was  overruled  and  the  de- 
must  designate  the  township  or  town-  fendant  was  fined.  It  was  held  that 
ships  in  which  the  road  laid  out  is  on  certiorari  to  the  recorder  it  was 
located.    State  v.  Cake,  24  N.  J.  L.  516.  incumbent  on  him  to  return  the  ordi- 

Hotioe  of  Chargoi    againft   Officer.  —  nance  upon  which  he  rested  his  judg- 

Under  Laws  N.  Y.  1882,  c.  410,  §  48,  ment. 

the  relator,  a  clerk  of  markets,  was  Affidavit  for  Attachment.— In  Wight 
subject  to  removal  from  office  only  v.  Warner,  i  Dougl.  (Mich.)  384,  a 
after  he  had  been  informed  of  the  review  was  sought  of  a  suit  corn- 
charges  against  him, and  given  a  hear-  menced  by  attachment.  The  return 
ing.  Where  the  return  stated  mere-  did  not  show  anything  in  regard  to 
ly  that  a  communication  had  been  the  affidavit  for  attachment,  except 
sent  to  the  relator,  calling  his  atten-  what  was  stated  in  the  defendant's 
tion  to  charges  made  against  him,  motion  making  the  objection  that  no 
the  relator  was  entitled  to  have  a  copy  jurat  was  signed,  and  that  the  con- 
of  the  communication  attached  to  the  tents  of  the  affidavit  were  insufficient, 
return.  People  v.  Myers  (Supreme  It  was  held  that  such  return  was  in- 
Ct.),  8  N.  Y.  Supp.  555.  sufficient   to    show  that    an   affidavit 

Certificate  at  to  Aboenoe  or  Sickneii  of  had  been  made,  and  the  proceedings 

JniUce.— Laws  N.  Y.  1880,  c.  14,  §  267,  were  quashed. 

confers  jurisdiction  upon  a  judge  of  Relationihip  of  Jnitioe  to  Party.  — 
the  municipal  court  "upon  the  produc-  Where  the  affidavit  for  the  writ  al- 
tion  to  such  judge  of  the  certificate  of  leges  that  the  justice  who  tried  a 
the  police  justice,  in  the  absence  of  cause  is  related  to  a  party,  the  facts 
the  police  justice  from  the  city  or  of  touching  such  relationship  should  be 
his  severe  illness  disabling  him  from  stated  in  the  return,  although  there 
acting,  which  certificate  shall  be  in  was  no  evidence  on  the  question  ad- 
writing  and  be  filed  with  the  police  duced  at  the  trial.  Post  v.  Black,  5 
clerk  before  the  issuing  of  any  proc-  Den.  (N.  Y.)  66. 

ess  or  proceeding  in  any  manner  in  Loit  Papers. — In  Satterly  v.  Brown, 

the  cause."     In  Cases  of  Lynch  and  2  N.  J.   L.   150,  the  justice  to  whom 

Burns,  9  Abb.  N.  Cas.  (N.  Y.  Supreme  the  writ  was  directed  said  that  there 

Ct.)  69,  it  was  held  that  the  return  was  no  state  of  demand  in  his  pos- 

should   show    not   only   that   such   a  session,  and  that  according  to  the  best 

certificate  had  been  made,  but  that  it  of  his  recollection  and  belief  a  state 

had   been   filed,  and   that   failure   to  of  demand,  the  contents  of  which  he 

show  the  filing  of  the  certificate  would  did  not  recollect,  had  been  filed,  but 

necessitate  reversal.  had  been  delivered  to  the  jury  and 

Smolntion  Adopted  at  A^oomed  Meet-  was  not  again  returned  to  him.     The 

ing. — In  Chosen  Freeholders  v.  State,  court  held  that,  although  it  appeared 

24  N.  J.  L.  718,  it  was  held  that  a  re-  to  be  a  hard  case,  the  judgment  could 

turn  of  a  resolution  made  by  the  board  not  be  affirmed,  and  the  same  was  ac- 

of  chosen  freeholders  at  an  adjourned  cordingly  reversed, 

meeting,  and  entered  in  the  minutes.  In  Powers  v,  Seeley,  16  N.  J.  L.  216, 

was  sufficient,  although  the  order  or  a   justice  of  the  peace   made  return 

resolution  did  not  itself  meet  all  the  that  the  plaintiff  on  the  return  of  the 

facts  necessary  to  show  that. the  ad-  summons  delivered  to  the   justice  a 

journments  were  duly  made.  state  of  demand,  and  that  the  defead- 
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e.  The  Evidence — whether  it  ihoold  he  Returned. — The  return  to 
a  common-law  writ  of  certiorari  sliould  not  contain  the  evidence,* 
since  the  court  will  not  review  rulings  on  the  admission  of  evi- 
dence or  the  sufficiency  of  the  evidence,  unless  authorized  by 
statute  to  do  so.* 

Eridenee  Improperly  Setnmed. — Where  the  evidence  is  improperly 
directed  to  be  returned,  the  inferior  tribunal  or  board  should  dis- 
regard such  command  and  refuse  to  return  the  evidence.*    If  it  be 

ant  also  handed  to  him  a  plea,  and 
alleged  that  he  was  unable  to  certify 
the  state  of  demand  and  plea  to 
the  court  because,  after  making  dili- 
gent search  for  them,  he  had  been 
unable  to  find  them.  The  court  re- 
versed the  judgment,  saying  that  the 
plaintiff,  if  prejudiced,  should  seek 
his  remedy  against  the  officer  whose 
duty  it  was  to  file  and  preserve  the 
state  of  demand.  Citing  Satterly  v. 
Brown,  2  N.  J.  L.  150.  See  also  V\^alker 
f.  District  of  Columbia,  6  Mackey 
(D.  C.)  352. 

1.  Camden  v,  Bloch,  65  Ala.  236; 
People  V,  Board  of  Delegates,  14  Cal. 
479;  Doolittle  V.  Galena,  etc.,  R.  Co., 
14  111.  381;  Chicago,  etc.,  R.  Co.  «/. 
Fell.  22  111.  333;  Chicago,  etc.,  R. 
Co.  v»  Whipple,  22  111.  105;  Smith  r. 
Jones  County,  30  Iowa  531,  wherein 
the  writ  was  sued  out  to  review  the 
action  of  the  board  of  equalization  in 
correcting  an  assessment  roll,  and  it 
was  held  that  the  evidence,  if  any, 
upon  which  the  board  acted,  was  not 
pertinent  to  any  inquiry  before  the 
court,  and  was  properly  omitted  from 
the  return;  Hannibal,  etc.,  R.  Co.  v. 
State  Board  of  Equalization,  64  Mo. 
294;  Hicks  V,  Merry,  4  Mo.  355; 
Managers  for  the  Relief,  etc.,  v, 
Zinck,  I  Ashm.  (Pa.)  64;  Chase  v. 
Miller,  41  Pa.  St.  403;  Baizer  v. 
Lasch.  28  Wis.  268. 

8.  In  H«w  Jersey  the  evidence  is  pre- 
served by  what  is  known  as  a  "  state 
of  the  case,*'  allowed  by  the  court  or 
agreed  upon  by  the  parties.  See 
cases  cited  under  XV.  3.  d,  (i),  infra. 

In  Vev  York  it  was  formerly  held 
that  the  evidence  was  not  reviewable 
on  certiorari,  but  in  later  cases  the 
courts  undertook  such  review  to  the 
extent  of  inquiring  whether  there 
was  any  competent  proof  of  all  the 
facts  necessary  to  be  proved.  See 
XV.  3.  d,  (2),  infra.  And  such  review 
is  now  expressly  authorized  by  N.  Y. 
Code  Civ.  Pro.,  §  2140. 

Hence  it  is   found  that  before  the 
adoption  of  the  code  there  were  two 


lines  of  decisions — one  favoring  the 
rule  that  evidence  should  not  be  re- 
turned, and  the  other  supporting  the 
doctrine  that  the  evidence  is  return- 
able. In  the  following  cases  it  was 
held  that  the  evidence  should  not  be 
embraced  in  the  return:  People  v. 
Metropolitan  Police  Board,  25  How. 
Pr.  (N.  Y.  Supreme  Ct.)  79;  Nichols 
V,  Williams,  8  Cow.  (N.  Y.)  13;  Simp- 
son V,  Rhinelanders,  20  Wend.  (N.  Y.) 
103;  Wilson  V,  Green,  20  Wend.  (N. 
Y.)i89;  Birdsall  v.  Phillips,  17  Wend. 
(N.  Y.)  464,  distinguishing  Starr  v, 
Rochester.  6  Wend.  (N.  Y.)  564;  Exp, 
Albany.  23  Wend.  (N.  Y.)  277;  People 
V,  Board  of  Police,  16  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  337;  People  v,  Schellen- 
berger  (Supreme  Ct.),  32  N.  Y.  St. 
Rep.  353.  See  also  Wilson  v.  Fenner, 
3  Johns.  (N.  Y.)  439. 

Contra, — Baldwin  v,  Buffalo,  35  N. 
Y.  375.  wherein  it  is  held  that  the  writ 
should  bring  up  so  much  of  the  evi- 
dence as  is  necessary  to  present  the 
questions  of  law  upon  which  the  re- 
lator relies  to  avoid  the  determination 
of  the  inferior  tribunal.  Citing  People 
V,  Goodwin,  5  N.  Y.  568;  People  v. 
Overseers  of  Poor,  15  Barb.  (N.  Y.) 
286.  See  also  cases  cited  under  XV. 
3.  d,  (i),  infra. 

Personal  Knowledge  of  Inferior  Tri- 
bunal.— When  the  findings  of  the  in- 
ferior tribunal  or  board  are  based, 
either  in  whole  or  in  part,  on  their 
personal  knowledge,  the  reviewing 
court  cannot  get  the  benefit  of  such 
personal  knowledge,  and  the  return 
should  make  no  attempt  to  set  it 
forth,  since  to  do  so  would  be  to  allow 
the  members  of  the  inferior  tribunal 
to  give  testimony  as  witnesses.  Peo- 
ple V,  Melville,  7  Misc.  Rep.  (N.  Y. 
Supreme  Ct.),  214;  Beardslee  v.  Dolge 
(Supreme  Ct.),  20  N.  Y.  Supp.  161; 
People  V,  Morgan,  65  Barb.  (N.  Y.)473. 

Bills  of  Exoeptions.— See  XIII.  Bills 
of  Exceptions y  infra. 

See  XV.  3.  Extent  of  Revie^^  in- 
fra. 

3.  ^jr/.Albany,23  Wend  (N.Y.)  277. 
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improperly  returned  the  proper  course  is  to  disregard  it.* 

BunmBry  CoxiTietioiu. — An  exception  to  the  rule  that  the  evidence 
is  not  returnable  is  made  when  the  writ  is  issued  to  review  a  sum- 
mary conviction.*  The  evidence  given  in  a  qui  tarn  action  should 
not  be  returned,  however,  as  such  action  is  not  a  summary  prose- 
cution.' 

Upon  Qnestione  of  Jnriidiction. — Since  the  main  office  of  the  writ  of 
certiorari  is  to  confine  the  actions  of  inferior  tribunals  and  boards 
within  the  limits  of  their  delegated  powers,  the  reviewing  court 
must  re-examine  their  decisions  on  all  questions  on  which  their 
jurisdiction  depends,  whether  of  law  or  of  fact.*  Accordingly,  the 
evidence  touching  the  facts  upon  which  the  jurisdiction  of  the 
inferior  court  or  tribunal  depends  must  be  returned,  to  enable  the 
reviewing  court  to  examine  the  same  and  determine  whether 
jurisdiction  was  lawfully  assumed.* 


1.  People  V,  Board  of  Police,  i6 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  337; 
Simpson  v.  Rhinelanders,  20  Wend. 
(N,  Y-)  103;  Wilson  v.  Green,  20 
Wend.  (N.  Y.)  189;  People  v.  Metro- 
politan Police  Board,  25  How.  Pr.  (N. 
Y.  Supreme  Ct.)  79. 

2.  Rex  V.  Theed,  2  Stra.  919;  Rex 
V.  Lloyd,  2  Stra.  996;  Rex  v.  Clarke, 
8  T.  R.  220;  Rex  v.  Smith,  8  T.  R. 
588;  Rex  V,  Crisp,  7  East  389;  Rex 
V.  Chandler,  14  East  267;  People  v, 
Sanders,  3  Hun  (N.  Y.)  16,  approving 
People  r.  Smith,  45  N.  Y.  776;  Mul- 
lins  V,  People,  23  How.  Pr.  (N.  Y.  Ct. 
App.)  289,  disapproving  People  v. 
Dutchess  County,  23  Wend.  (N.  Y.) 
360:  Bennac  v.  People,  4  Barb.  (N. 
Y.)  164,  wherein  proceedings  against 
a  husband  for  wife  abandonment  were 
reviewed,  and  it  was  held  that  the 
written  examination,  which  was  cer- 
tified to  be  all  the  evidence  upon 
which  the  defendant  was  convicted, 
was  properly  returned;  Cases  of 
Lynch  and  Burns,  9  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct.)  69.  It  is  the  duty  of 
the  magistrates  before  whom  sum- 
mary prosecutions  are  conducted,  to 
insert  the  evidence  in  the  record  of 
conviction. 

The  Betnm,  in  Bnoh  CasM.  does  not 
consist  of  a  transcript  of  the  record 
^^w^the  evidence,  since  the  evidence 
constitutes  a  part  of  the  record,  and 
the  writ  brings  up  the  evidence  only 
so  far  as  it  is  in  the  record.  Cases  of 
Lynch  and  Burns,  9  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct.)  69. 

See  also  XV.  3.  e.  Extent  of  Review 
of  Evidence^  infra. 


8.  Carlisle  v.  Baker,  i  Yeates  (Pa.) 
471. 

4.  Ruggles,  C.  J.^  in  People  v.  Good- 
win, 5  N.  Y.  568. 

5.  People  V,  Board  of  Delegates,  14 
Cal.  479;  Blair  v,  Hamilton,  32  Cal. 
49;  Benjamin  v.  Benjamin,  5  N.  Y. 
384;  People  V.  Van  Alstyne,  32  Barb. 
(N.  Y.)  131;  People  v.  Goodwin,  5  N. 
Y.  568;  People  V.  Lawrence,  36  Barb. 
(N.  Y.)  177;  Rathbun  v.  Sawyer,  15 
Wend.  (N.  Y.)  451;  Maxwell  r.  Per- 
kins, 93  Pa.  St.  255. 

Higliway  Frooeedings. — Since,  under 
the  New  York  statute,  a  highway 
cannot  be  laid  out  through  any  build- 
ing without  the  consent  of  the  owner, 
such  consent  is  necessary  to  confer 
jurisdiction  on  the  commissioners, 
and  the  evidence  thereof  should  be 
set  forth  in  their  return.  People  v. 
Goodwin,  5  N.  Y.  568. 

And  so,  in  People  r.  Van  Alstyne, 
32  Barb.  (N.  Y.)  131,  it  was  held  that 
the  question  whether  the  proposed 
road  would  become  a  public  highway 
or  a  private  way  was  jurisdictional, 
and  that  a  return  should  be  made  of 
all  evidence  tending  to  show  the  char- 
acter of  the  road,  and  whether  it  would 
terminate  in  a  private  inclosure  or 
private  way. 

Qnalifleatlon  <if  Bnle.— The  rule  re- 
quiring a  return  of  the  evidence  upon 
which  jurisdictional  facts  are  based 
applies  only  when  the  court  or  tri- 
bunal to  which  the  writ  is  directed 
itself  passes  upon  such  evidence  and 
determines  such  facts.  People  r. 
Lawrence,  36  Barb.  (N.  Y.)  I77-  ^" 
this   case   the   writ   was  directed   to 
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Vadsr  Btatate. — In  a  number  of  states  the  court  issuing  a  writ  of 
certiorari  is  authorized  by  statute  to  review  the  evidence  upon 
which  the  inferior  court  or  tribunal  acted.*  When  the  power  of 
the  court  is  thus  enlarged  the  evidence  should  be  returned,*  since 
the  power  to  review  upon  the  merits  confers,  as  a  necessary  inci- 
dent to  the  proper  exercise  of  such  power,  the  right  to  require 
the  inferior  tribunal  to  return  upon  the  certiorari  such  parts  of 
the  proceedings  as  are  material  to  the  examination  of  the  case 
upon  its  merits.' 

Method  of  Sotnriaiig  Eridenoo. — The  evidence  should  be  returned  as 
reduced  to  writing  at  the  time  it  was  taken,  and  it  is  not  proper 
to  make  a  statement,  based  upon  affidavits  of  bystanders,  as  to 
what 'was  testified  to.* 


commissioners  appointed  by  the  com- 
mon council  of  the  city;  and  it  was 
held  that  as  such  commissioners  were 
not  called  upon  to  decide  as  to  the 
sufficiency  of  the  petition  to  the  com- 
mon council  asking  their  appoint- 
ment»  it  was  not  incumbent  upon 
them  to  return  the  evidence  upon 
which  the  sufficiency  of  the  petition 
was  based. 

1.  See  XV.  3.  d,  (2),  Under  Statutes, 
infra. 

2.  Nichols  V,  Williams,  8  Cow.  (N. 
Y.)  13;  Schuyler  v.  Warner,  i  Cow. 
(N.  Y.)59;  Buckv.  Binninger,  3  Barb. 
(N.  Y.)  399,  wherein  the  power  of  the 
court  to  review  was  enlarged  by  2 
Rev.  Stat.  N.  Y.  516,  §  47,  in  sum- 
mary proceedings  for  the  recovery  of 
X^nA^  folloTMnng  Anderson  v.  Prindle, 
23  Wend.  (N.  Y.)  616,  and  Niblo  v. 
Post.  25  Wend.  (N.  Y.)  280. 

Under  a  statute,  relative  to  forcible 
entry  and  detainer,  providing  that  the 
justice  should  enter  on  his  minutes 
or  docket,  the  names  of  the  witnesseis, 
the  admission  of  evidence  objected  to, 
the  rejection  of  evidence  offered,  and 
all  the  proceedings  had  before  him 
touching  the  complaint,  it  was  held 
incumbent  upon  the  justice  to  record 
only  such  evidence  as  was  objected 
to,  and  thereupon  admitted  or  re- 
jected, and  it  was  not  necessary  that 
the  record  should  exhibit  the  whole 
of  the  evidence  given  or  offered  on 
the  trial.  Ward  v.  Lewis,  i  Stew. 
(Ala.)  26. 

California.— In  Central  Pac.  R.  Co. 
V.  Placer  County,  34  Cal.  352,  it  was 
held  that  under  a  statute  providing 
that  when  the  writ  is  directed  to  an 
inferior  tribunal  the  clerk,  if  there 
be  one  shall  return  the  writ  with  the 


transcript  required,  it  was  not  the 
duty  of  the  clerk  of  the  board  of 
equalization  to  return  the  evidence, 
but  to  return  only  a  transcript  of  such 
documents,  orders,  etc.,  as  were  of 
record  or  on  file  in  his  office;  it  not 
being  his  duty,  or  that  of  the  board, 
to  take  down  or  return  the  evidence, 
in  a  matter  of  equalization. 

Georgia. — Where  the  writ  was  sued 
out  to  review  summary  proceedings 
before  three  justices,  under  the  Pos- 
sessory Warrant  Act  of  1821,  it  was 
held  that  the  return  should  not  con- 
sist of  a  mere  transcript  of  the  record, 
but  the  facts  which  do  not  appear  of 
record  should  be  supplied.  March- 
man  V,  Todd,  15  Ga.  25. 

Wisconsin. — In  Callon  v,  Sternberg, 
38  Wis.  539,  it  was  held  that  although 
Rev.  Stat.  Wis.,  c.  120,  §  77,  made  it 
the  duty  of  a  justice  of  the  peace 
to  take  full  minutes  of  all  evidence 
given  before  him  on  the  trial  of  the 
cause,  and  to  file  the  same,  yet  such 
evidence  was  not  brought  up  on  com- 
mon-law certiorari. 

8.  Per  McCoun,  J.,  in  Benjamin  v. 
Benjamin,  5  N.  Y.  384. 

4.  State  V.  Board  of  Equalization, 
7  Nev.  83. 

But  where  the  Evidence  was  not  taken 
down  or  Preserved,  it  would  seem  that 
the  magistrate  before  whom  the  evi- 
dence was  taken  may  make  an  official 
return  of  the  substance  of  the  evi- 
dence, according  to  his  best  recol- 
lection of  it.  Roberts  v.  Highway 
Com'rs,  25  Mich.  22;  Sullivan  v.  Hall, 
86  Mich.  7.  In  the  latter  case,  the 
evidence  not  having  been  reduced  to 
writing,  the«  justice  to  whom  the  wtit 
was  directed  stated  that  the  plaintiff 
was   sworn   in   his  own  behalf,  and 
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FnlaMi  and  OompUtonMi. — When  it  is  expressly  required  by  statute 
that  the  evidence  shall  be  returned,  such  statute  is  not  complied 
with  unless  all  the  evidence  is  returned ;  ^  and  there  should  be  a 
certificate  or  satisfactory  showing  that  all  the  evidence  is  re- 
turned.* But  where  the  return  shows  on  its  face  that  all  of  the 
evidence  is  contained  therein,  it  is  sufficient,  although  there  is  no 
express  statement  that  there  was  no  other  evidence.' 

Oronndi  for  Admiaion  of  Bridenoe. — Where  error  is  alleged  in  the  ad- 
mission of  evidence,  the  return  should  show  upon  what  ground 
the  evidence  was  objected  to,  and  for  what  reason  it  was  admit- 
ted ;  otherwise  the  ruling  cannot  be  reviewed.* 

9.  CondnsiveneM  of  the  Eetunt — The  record  as  returned  by 
the  inferior  court  or  tribunal  imports  absolute  verity  and  is 
taken  as  conclusive ;  *  and,  for  the  purpose  of   contradicting  the 

that,  after  listening  to  the  testimony,  latter    case    the    justice    merely    re- 

and  after  due  deliberation,  judgment  turned  the  names  of  certain  witnesses 

was  given   for  the  plaintiff.     It  was  and   stated  their  testimony,  without 

held  that  under  the  circumstances  it  showing  that  he  had  given  the  whole 

could  not  be  presumed  that  there  was  of  the  testimony,  and  it  was  held  that 

no  evidence  to  support  the  judgment,  the  court  should  presume  that  other 

See  also  Hitchcock  v,  Sutton,  28  Mich,  principles  were  given  upon  which  the 

86.  verdict  was  founded. 

1.  Orcutt  V.  CahiU,  24  N.  Y.  578.  8.  Orcutt  v.   Cahill,  24  N.   Y.   578, 

2.  State  V,  St.  John,  47  Minn.  315.  wherein  the  testimony  for  the  plain- 
Unless  the   return  shows   that   all  tiff   was   set   out   in  detail,   with  the 

the  evidence  is  contained  in  it,  or  dis-  names  of  the  witnesses  and  a  state- 
closes  affirmatively  that  on  some  es-  ment  that  the  plaintiff  thereupon 
sential  point  evidence  was  wanting,  rested;  and  the  defendant's  testimony 
it  will  be  presumed  that  there  was  was  then  set  out  in  the  same  way, 
sufficient  evidence  and  that  it  was  with  the  statement  that  the  testimony 
not  all  contained  in  the  return.  Mar-  here  closed.  Distinguishing  Low  v. 
quette,  etc.,  Rolling  Mill  Co.  r.  Mor-  Payne,  4  N.  Y.  247,  wherein  the  party 
gan,  41  Mich.  296.  seeking  the  review  was  required  to 

Memorandum  Prepared  by  CoohmI.—  make  an   affidavit  setting  forth  the 

The  justice  to  whom  the  writ  is  di-  substance  of  the  evidence,  and    the 

rected   should  not  annex   to  the  pa-  return  was  required  to  truly  and  fully 

pers,  as  his  answer,  a  memorandum  answer  all  the  facts  set  forth  in  the 

of   the  evidence  taken  down  on   the  affidavit. 

trial  by  the  plaintiff's  counsel,  under  4.  Gartrell  v.  Linn,  79  Ga.  700. 

his    supervision.     Wells   v.   Flowers,  5.  Arkansas, — Hickey  v,  Matthews, 

41  Ga.  327.  43  Ark.  341. 

Certificate  as  to  ETidence  Betnmed. —  Delaware, — Deputy  v.  Bett8,4Harr. 

The   court   presumed  that  all  of  the  (Del.)  352. 

evidence  was  returned  where  the  jus-  Georgia, — Harris  v.  Nichols,  26  Ga. 

tice   made   the    following  certificate:  413;  Simpson  v.  McBride,  78  Ga.  297. 

"I  do  certify  the  following  to  have  Iowa, — Schroder  v,  Carey,  11  Iowa 

been  the  evidence  before  me  in  the  555. 

above-entitled    cause."       Cicotte    v.  Massachusetts. — Mendon  v,  Worccs- 

Morse,  8  Mich.  424.  terCounty,  5  Allen  (Mass.)  13;  Tewks- 

Presnmption  as  to  Bnffioiency  of  EtI-  bury  v,  Middlesex  County,  117  Mass. 

denee. — Unless  the  return  shows  that  563;  Rutland  v.  Worcester  County.  20 

the   whole   of   the   testimony   in    the  Pick.  (Mass.)  71. 

case  has  been  returned,  it  will  be  pre-  Michigan. — Mann  v.  Tyler,  56  Mich, 

sumed  that  there  was  evidence  to  sus-  564;  Hatch  v.  Christmas,  68  Mich.  84; 

tain  the  findings  of  fact.      Snow   v,  Matthews  v.  Otsego  County,  48  Mich. 

Perkins,  2  Mich.  238,  citing  Gaines  v.  587;  People  v.    Brown,    54'  Mich.  15; 

Betts,   2   Dougl.   (Mich.)  98.     In   the  Whitbeck    v.    Hudson,    50  Mich.   86; 
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return,  matters  not  contained  therein  will  not  be  considered.^ 


Traverse  City,  etc.,  R.  Co.  v.  Sey- 
mour, 8i  Mich.  378,  wherein  it  was  held 
that  resort  could  not  be  made  to  the 
stenographer's  notes  for  the  purpose 
of  impeaching  the  return,rf/i;f^ People 
V,  Leavitt,  41  Mich.  470;  Nicolls  v. 
Lawrence,  30  Mich.  395;  People  v. 
Hobson,  48  Mich.  27;  Rawson  v,  Mc- 
Elvaine,  49  Mich.  194;  Galloway  v, 
Corbitt,  52  Mich.  460;  Young  v,  Kel- 
sey,  46  Mich.  414. 

Minnesota, —  Gervais  v.  Powers,  i 
Minn.  45;  State  v.  St.  John,  47  Minn. 

315. 

New  Jersey,  —  Prall  v,  Waldron,  2 
N.  J.  L.  135;  Pinkney  z'.  Ay  res,  21  N. 
J.  L.  694;  Paterson,  etc.,  R.  Co.  v, 
Ackerman,  24  N.  J.  L.  535. 

New  York,  —  People  v.  Powers,  19 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)99;  Peo- 
ple V,  Lohnas,  54  Hun  (N.  Y.)  604, 
wherein  it  was  held  that,  in  the  ab- 
sence of  any  motion  to  correct  or 
supply  defects  in  the  return,  it  would 
be  presumed  that  it  states  the  whole 
truth  in  respect  of  the  matters  speci- 
fied in  and  required  by  the  writ;  Peo- 
ple V.  Clinton  County  (Supreme  Ct.), 
19  N.  Y.  Supp.  642,  following  People 
V.  Fire  Com'rs,  73  N.  Y.  ^yj ,  followed 
in  People  v,  Koch  (Supreme  Ct.)f  2 
N.  Y.  St.  Rep.  no;  People  v.  Robert- 
son, 26  How.  Pr.  (N.  Y.  Supreme  Ct.) 
90;  Rawson  v,  Adams,  17  Johns.  (N. 
Y.)  130;  Smith  V,  Johnston,  30  How. 
Pr.  (N.  Y.  Supreme  Ct.)  374.  wherein 
the  court  refused  to  strike  out  of  the 
return  matters  alleged  to  be  untrue; 
People  V,  Weld  (Supreme  Ct.),  6  N.  Y. 
St.  Rep.  173;  People  v,  Ryken,  6  Hun 
(N.  Y.)  625. 

North  Carolina, — Otey  v.  Rogers,  4 
Ired.  (N.  Car.)  534. 

Wisconsin, — Smith  v,  Bahr,  62  Wis. 
244;  Baizer  v,  Lasch,  28  Wis.  268; 
Cassidy  v,  Millerick,  52  Wis.  379. 

Diitinot  and  DiiEirent  Betms.  —  In 
Rudd  V.  Baker,  7  Johns.  (N.  Y.)  548, 
a  justice,  after  making  the  return, 
made  a  supplemental  return,  and  then 
made  another  return,  stating  that  the 
supplemental  return  was  incorrect 
and  was  made  in  haste.  The  court, 
being  unable  to  determine  which  re- 
turn was  true,  disregarded  both  sup- 
plemental returns,  and  relied  upon 
the  first  return. 

In  Woodward  v.  Porter,  3  N.  J.  L. 
224,  a  justice  of  the  peace  sent  up  at 
different  times  three  distinct  and  dif- 


ferent transcripts  of  his  record,  ma- 
terially varying  from  each  other,  and 
yet  certified  each  to  be  a  true  tran* 
script  of  his  docket.  It  was  held  that 
the  first  transcript  should  be  taken  as 
the  true  one. 

Arkansas  Statute.  —  In  Hickey  v. 
Matthews,  43  Ark.  341,  the  magis- 
trate's return  varied  from  the  certi- 
fied copy  of  the  record  attached  to 
the  petition.  It  was  held  that  under 
Gantt's  Dig.,  §§  1196,  1197,  the  court 
might  look  beyond  the  record  certified, 
and  hear  evidence  as  to  any  subse- 
quent alterations  and  amendments  of 
the  record,  and  require  the  magistrate 
to  bring  his  docket  into  court  for  in- 
spection. 

1.  Alabama, — Fore  v.  Fore,  44  Ala. 
478. 

Arkansas,  —  McKay  v,  Jones,  30 
Ark.  148. 

California, — Roe  v.  Superior  Ct.,  60 
Cal.  93. 

Massachusetts, — Mendon  v,  Worces- 
ter County,  5  Allen  (Mass.)  13,  fol" 
lowed  in  Charlestown  v,  Middlesex 
County,  109  Mass.  270;  Tewksbury  v, 
Middlesex  County,  117  Mass.  563; 
Rutland  v,  Worcester  County,  20  Pick. 
(Mass.)  71. 

Maine. — Pike  v,  Harriman,  39  Me. 
52;  Emery  v,  Brann,  67  Me.  39;  Levant 
V,  Penobscot  County,  67  Me.  429; 
White  V.  Lincoln  County,  70  Me.  317. 

Michigan,  —  Dooley  v,  Eilbert,  47 
Mich.  615;  People  V.  Brown,  54  Mich. 
15;  People  V,  Hobson,  48  Mich.  27. 

Minnesota,  —  Gervais  v.  Powers,  I 
Minn.  45;  Taylor  v,  Bissell,  i  Minn. 
225. 

Missouri, — Hannibal,  etc.,  R.  Co. 
V.  State  Board  of  Equalization,  64 
Mo.  294. 

Nevada, — State  v.  Board  of  Equali- 
zation, 7  Nev.  83. 

New  Jersey, — Prall  v,  Waldron,  2  N. 
J.  L.  135;  State  V,  Scott,  9  N.  J.  L. 
17;  Pinkney  v.  Ayres,  21  N.  J.  L. 
694;  Paterson,  etc.,  R.  Co.  v.  Acker- 
man,  24  N.  J.  L.  535;  State  v,  Snede- 
ker,  30  N.  J.  L.  80. 

New  IVr^.— People  v,   Morgan.  65 

Barb.  (N.  Y.)  473- 

Presnmptloiis. — Where  a  justice  stat- 
ed in  lis  return  that  the  jury  had 
found  a  verdict  for  the  defendant 
and  that  he  had  accordingly  entered 
judgment  in  favor  of  the  defendant, 
it  will  be  presumed  that  he  entered 
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Jnriidietion  of  lufsrior  Trilranal. — Where  the  return  shows  that  the 
inferior  tribunal  has  jurisdiction  the  same  is  conclusive,  and  an 
assignment  of  want  of  jurisdiction  is  not  permissible.*  On  the 
other  hand,  when  jurisdictional  facts  do  not  appear  from  the  rec- 
ord they  cannot  be  supplied  by  assertions  made  in  the  return.* 

Stotomontf  in  Betnrn  dehors  Sooord. — Indeed,  it  is  a  settled  rule  that 
the  record  cannot  be  controlled  or  contradicted  in  any  particular 
by  statements  in  the  return,  even  when  it  is  sought  to  support  the 
regularity  of  the  proceedings.'     But  statements  may  be  made  in 


an  ordinary  judgment,  which,  as  a 
matter  of  course,  included  costs. 
Striker  v.  Mott.  6  Wend.  (N.  Y.)  465. 

1.  Haines  v.  Judges,  20  Wend.  (N. 
Y.)  625;  People  V,  Powers,  19  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  99. 

2.  Harbaugh  r.  Martin,  30  Mich. 
234;  McGregor  r.  Gladwin  County, 
37  Mich.  388. 

3.  In  Cassidy  v,  Millerick,  52  Wis. 
379,  the  court  says  that  "  in  reviewing 
a  judgment  of  a  justice's  court  upon 
a  common-law  writ  of  certiorari,  the 
record  imports  verity,  notwithstand- 
ing the  statements  of  the  justice  to 
the  contrary,  even  upon  matters  of 
jurisdiction.  *  ♦  *  To  allow  the  re- 
turn to  have  any  effect  as  against  the 
record,  and  presumptions  naturally 
arising  from  it,  would  be  to  authorize 
issues  of  fact  as  to  what  did  or  did 
not  occur.  If  the  justice  can  go  out- 
side of  the  record,  and  state  in  his 
return  that  his  recollection  was  in 
conflict  with  the  records  and  the  pre- 
sumptions arising  from  them,  then  it 
would  at  least  be  fair  that  others 
might  give  their  recollection,  and  an 
issue  of  fact  would  thus  be  raised  for 
determination." 

Qoalifleation  of  Bofiiroei. — In  Crozier 
V,  Wilson,  2  Harr.  (Del.)  203,  where 
the  record  did  not  show  the  qualifica- 
tion of  referees,  the  court  refused  to 
notice  a  certificate  of  the  magistrate, 
made  under  his  hand  and  seal,  that 
the  referees  were  sworn.  Following 
Ray  V.  Hall,  i  Harr.  (Del.)  106. 

Date  of  Judgment.  —  In  Holmes  v. 
Cole,  95  Mich.  272,  a  justice's  docket 
as  returned  showed  that  the  summons 
was  issued  Jan.  12,  returnable  Jan. 
20,  and  that  judgment  was  rendered 
Jan.  10.  It  was  held  that  such  docket 
entry  should  control,  and  could  not  be 
contradicted  by  the  return  of  the  writ. 

Where  a  justice's  return  to  a  writ 
shows  that  he  rendered  judgment  on 


a  certain  date,  he  cannot  contradict 
his  record  by  a  statement  in  his  return 
that  he  was  absent  from  the  state  on 
the  day  when  the  judgment  purported 
to  be  rendered.  Toliver  v.  Brownell, 
94  Mich.  577, /t>//<7w«i»f  Weaver  V.  Lam- 
mon,  62  Mich.  366.  In  the  latter  case 
the  justice's  docket  showed  that  judg- 
ment was  rendered  on  a  certain  date, 
and  the  justice  stated  in  his  return 
that  the  entry  in  his  docket  was  erro- 
neous, and  that  the  judgment  was 
actually  rendered  on  another  date.  It 
was  held  that  the  entry  in  the  docket 
should  con trol .  D istinguishing  Gallo- 
way V.  Corbitt,  52  Mich.  460,  wherein 
the  return  was  made  as  to  matters 
which  did  not  appear  in  the  justice's 
docket. 

Valuation  of  Property  by  hfmnman. — 
In  People  v.  Weaver,  67  How.  Pr.  (N. 
Y.  Supreme  Ct.)  477,  where  the  writ 
was  sued  out  to  review  an  assessment, 
the  court  refused  to  give  controlling 
weight  to  a  statement  in  the  return 
that  the  valuation  was  just  and  fair, 
when  the  court  could  see  from  the 
sum  at  which  the  property  had  been 
valued,  and  the  cost  of  the  property, 
that  such  valuation  had  been  largely 
controlled  by  the  cost  rather  than  by 
its  present  value. 

Failure  of  Jnitioe  to  Await  the  Appear- 
anoe  of  the  DefindflAt. — Where  a  jus- 
tice's docket  showed  that  he  called 
the  suit  and  proceeded  to  trial  with- 
out any  appearance  of  the  defendant, 
he  was  not  permitted  to  state  in  his 
return  that  he  waited  an  hour  for  the 
defendant,  as  required  by  statute. 
Noyes  v.  Hillier,  65  Mich.  636. 

Statement  that  Improper  Xridenoe  was 
Disregarded. — An  answer  that  improper 
evidence  which  was  admitted  was  dis- 
regarded, and  was  not  permitted  to 
affect  the  result,  will  not  be  given  any 
conclusive  effect.  Haven  v,  Essex 
County,  155  Mass.  467. 
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the  return  as  to  matters  which  do  not  regularly  appear  of  record, 
and  such  assertions  are  taken  as  true.^ 

TraTcne  of  Setnrn  under  Authority  of  Statute. — Although  ordinarily,  as 
has  been  seen,  the  return  is  taken  as  conclusive  in  regard  to  what 
is  stated  in  it,  yet  when  authorized  by  statute  the  return  may  be 
traversed,  or  matters  not  contained  in  it  may  be  supplied.* 

10.  Amendment  and  Further  Betom. — When  the  return  is  in- 
formal, improperly  made,  or  insufficient,  the  practice  is  not  to 
dismiss  the  writ,*  but  to  allow  or  require  an  amended  or  further 
return  tq  be  made.* 

1.  CuUen  V.  Lowery,  2  Harr.  (Del.)        The  Nevada  Statute,   requiring    the 

459.  party  to  whom  the  writ  is  addressed 
XethodB  Hied  in  ArriYing  at  Determina-    to  return  the  writ  and  annex  thereto  a 

tion. — In  Stone  v.  Miller,  60  Iowa  243,  transcript  of  the  record  and  proceed- 

the  board  of  supervisors  were   per-  ings,  does  not  require  anything  to  be 

mitted  to  make  a  statement  in  their  certified   or  returned  except  what   is 

return  of  the  means  used  by  them  to  spread  upon  the  records  of  the  court 

ascertain  the  genuine  and  the  fictitious  below;    though   the  court   or   officer 

signatures   to   the   petition   for,   and  may   certify  facts  not  committed   to 

remonstrance  against,  an  election  on  writing,  but  held  in  remembrance  un- 

the  question  of  relocating  the  county  til  required  to  be  returned.     State  v, 

seat.  Board  of  Equalization,  7  Nev.  83. 

Conflattation  between  Jnstioe  and  Jory.  2.  Georgia  Statute.— Under  Code  Ga., 

— In   Galloway   v.  Corbitt,   52  Mich.  §  4066,  the  plaintiff  or  defendant  in 

460,  a  justice  stated  in  his  return  that  certiorari  may  at  the  first  term,  and 
while  the  jury  were  deliberating  he  before  the  hearing,  traverse  the  truth 
entered  the  jury  room  and  consulted  of  the  answer  or  return.  Warren  v, 
with  them,  and  it  was  held  that  his  Wilson,  63  Ga.  372. 

statement  as  to  what  occurred  should  In  Hirt  v.  Linton,  59  Ga.  881,  it  was 

be  taken  as  true.  held   that  the  traverse,  though  filed 

In  Maine,  on  the  hearing  of  a  peti-  before  the  case  is  reached,  is  too  late, 

tion  for  the  writ,  the  oath  of  the  re-  if   filed   after  the   first  term,   unless 

spondents  in  matters  officially  known  cause  is  shown  for  delay, 

to  them  is  considered  as  good  as  a  The  traverse   should   first  be  dis- 

record   to  supply  mere   deficiencies;  posed  of,  and  the  court  should  not 

the  inference  being  that  they  will  ex-  try  the  cause  on  the  merits,  unless  the 

ercise   their    power    to  amend   their  record  shows  either  that  the  traverse 

record  in  accordance  with  their  sworn  was   admitted  to  be  true,   or  that  it 

statements.  Chapman  V.York  County,  was  regularly  disposed  of.     Phillips 

79  Me.  267.  V,  Atlanta,  78  Ga.  773. 

In  Kawachniette,  "  if  the  record  does  New  Tork  Statute.— Under  Laws  N. 

not  state  in  detail  all  the  facts  proved,  Y.  1880,  c.  269,  providing  for  the  re- 

and  rulings  made,  necessary  for  the  view  of  tax  assessments,  and  contem- 

determination  of  the  case,'*  it  is  the  plating  that  the  review  should  be  on 

practice   of  the  inferior  tribunal   or  evidence  not  contained  in  the  return, 

board  "to  make  a  return  or  certificate  if  necessary,  the  return  is  not  conclu- 

stating  fully  such  facts  and  rulings,  sive.     People  v.  Carter,  52  Hun  (N. 

so  far  as  necessary,  to  raise  the  ques-  Y.)  458. 

tions    of   law   which   the  petitioners  See  also  XV.  4.  Matters  dehors  Rec- 

desire  to  have  revised."      Haven  v,  ord^  infra, 

Essex  County,  155  Mass.  467;  Tewks-  8.  Star  Glass   Co.   v,  Longley,  64 

bury  V.  Middlesex  County,  117  Mass.  Ga.   576;    Wells  v.   Flowers,  41  Ga. 

563;  Farmington  River  Water  Power  327;  Delancy  v.   Lawrence,   11   N.  J. 

Co.  V,  Berkshire  County,  112  Mass.  L.  25;  State  v.  Kirby,  5  N.  J.  L.  963. 

206.      _  See  also  XIV.   Quashal^  Dismissal, 

But  where  such  extrinsic  matters  and  Supersedeas  of  Writ,  infra, 

are  set  up  in  the  return,  the  petitioner  4.  Com.  n.   New  Milford,  4  Mass. 

for  the  writ    may  contradict    them.  446;  Whitbeck  v,   Hudson,   50  Mich. 

Fairbanks  V.  Fitchburg,  132  Mass.  42.  86;  State   v,   St.   Louis,  67  Mo.   113; 
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Motion  for  Farther  Betnrn. — An  objection  that  the  writ  is  insuffi- 
cient in  that  it  is  not  specific  or  omits  matters  which  ought  to  be 
contained  in  it,  should  always  be  made  by  a  motion  to  compel 
a  further  return,  and  the  making  of  such  motion  devolves  upon 
the  party  whose  interests  will  be  subserved  by  a  more  complete 
return.* 

Oronndi  for  Amendments  or  Farther  Betnrn. — The  omission  of  any  nec- 
essary particulars  from  the  return  will  authorize  the  court  to  allow 
an  amendment  thereto  or  to  compel  a  further  return.*     Thus, 

More  V.  Bacon,  Col.  &  C.  Cas.  (N.  Y.)  Costs  of  AppUoation  for  Aifn^^i  Be- 

433;    Feltcr  V,   Mulliner,   Col.   &  C.  tnm. — In  Bird  v,  Silsbie,  i  Cow.  (N. 

Cas.  (N.  Y.)  427;  Smith  v,  Johnston,  Y.)  583,  the  court  required  a  justice 

30  How.  Pr.  (N.  Y.  Supreme  Ct.)  374;  to  whom  the  writ   was    directed   to 

Schuyler  ».  Warner,  I  Cow.  (N.  Y.)  59.  amend  his  return;  and,   because  his 

Geor^  Statute. — Under  Code  Ga.,  return  was  evasive  and  his  conduct 

g  4062,  exceptions  may  be  filed  to  the  disingenuous,  he  was  directed  to  pay 

answer  or  return,  and  if  such  excep-  the  costs  of  the  application, 

tions  be  sustained,  a  fuller  return  may  Eibot  of  Second  Setnm  upon  First  B*- 

be   ordered.      Warren  v.  Wilson,  63  turn. — When  a  second  return  is  made, 

Ga.  372.  the  first  return  becomes  an  absolute 

But  since  the  aforesaid  section  re-  nullity  and   cannot   be  looked  to  in 

quires  notice  to  be  given  to  the  oppo-  order  to  supply  deficiencies  in  a  second 

site   party  of  exceptions  to  the   an-  return.     State  v.  Hunt,  6  N.  J.  L.  303. 

swer,  an  amendment  should  not  be  1.  Wells   v.    Flowers,   41    Ga.    327; 

allowed  without  such  notice.    Phillips  Hatch    v,    Christmas,  68    Mich.    84; 

2/.  Atlanta  (Ga.,  1887),  4  S.  E.  Rep.  256.  Hitchcock    v,    Sutton,    28   Mich.    86; 

Where  a  justice  to  whom  the  writ  Marquette,  etc.,  Rolling  Mill  Co.  v. 

is  directed  does  not  reply  specifically  Morgan,    41    Mich.    296  ;    Wight     v. 

to  the  allegations  of  the  petition,  or  Warner,   i   Dougl.  (Mich.)  384;  State 

fails  to  certify  and  send  up  the  whole  v.  Trenton,  36  N.  J.   L.  499;    Thorp 

of  the  proceedings  had  before  him,  a  v,    Ross,    5   N.  J.  L.  828;    People   v, 

motion  to  dismiss  is  not  proper,  but  Weld    (Supreme    Ct.),    6    N.    Y.   St. 

exceptions  should  be  filed.    Star  Glass  Rep.  173;   People  v.  Powers,  19  Abb. 

Co.  V.  Longley,  64  Ga.  576.  Pr.  (N.  Y.  Supreme  Ct.)  99;  People  v. 

After  a  trial  in  the  Superior  Court  Fire   Com'rs,    73    N.    Y.   437,   citing 

and  reversal  by  the  Supreme  Court,  Haines  v.  Judges,  20  Wend.  (N.  y5 

it  is  too  late  to  procure  an  amend-  625;  Fuller  v,  Wilcox,  19  Wend.  (N. 

ment   of  the    justice's   return,   since  Y.)35i;  People  v,  Morgan,  65  Barb, 

section  4062  provides  that  the  answer  (N.  Y.)473;  Peoples.  Myers  (Supreme 

must  be  excepted  to  or  traversed  be-  Ct.),   8   N.    Y.    Supp.    555;    Sweet  v. 

fore   the  case   is   called.      Wyatt   ».  Overseers  of  Poor,  3  Johns.  (N.  Y.) 

Turner,  40  Ga.  36.  23;  Cecil  v.  Barber,  3  Wis.  297. 

Acquiescence  in  Amendment, — Where  Supplying  Defects  by  Testimony. — It  is 
the  defendant  in  certiorari  makes  an  not  proper  to  allow  an  officer  to  sup- 
oral  motion  for  an  amendment  to  the  ply  defects  in  his  return  by  testifying 
answer  or  return,  and  the  plaintiff  in  as  to  matters  not  contained  therein 
certiorari,  being  in  court,  silently  instead  of  making  a  further  return, 
acquiesces  in  such  amendment,  the  Talbot  v.  White,  i  Wis.  444. 
latter  cannot,  after  a  delay  of  six  8.  SYidenoe  upon  Jorisdictional  Quei- 
months,  have  such  amended  answer  tioni.  —  Where  the  return  does  not 
struck  out.  Burruss  v.  Smith,  75  Ga.  contain  evidence  upon  jurisdictional 
710.  questions  which  ought  to  have  been 

New  York  Statute. — Under  Code  Civ.  returned,  the  court  will,  on  motion. 

Pro.  N.  Y.,  g  2135,  when  the  return  compel  a  further  return  to  be  made. 

is   defective  the  court  may  direct  a  People  v.  Van  Alstyne,  32  Barb.  (H. 

further   return.      People  v.  Lohnas,  Y.)  131. 

S4  Hun  fN.  Y.J  604;  Peoole  v    Grant,  But  the  party  who  sues  out  the  writ 

58  Hun  (N.  Y.)  158.  is   entitled   to   rely   upon   the  return 
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where  the  seal  is  omitted  from  the  return,*  where  the  return  is 
evasive,*  where  it  does  not  contain  words  showing  that  it  was 
made  in  obedience  to  the  writ,*  or  where  it  does  not  purport  to 
contain  all  of  the  acts  and  proceedings  of  the  inferior  board  or 
tribunal,  as  required  by  the  command  of  the  writ,  an  amended  or 
further  return  will  be  ordered.* 

Unnaeenary  Matters. — An  amended  or  further  return  will  not  be 
allowed  or  ordered  for  the  purpose  of  bringing  up  matters  as  to 
which  a  return  is  unnecessary ;  ^  when  the  court  is  satisfied  that 


made  if  he  chooses  to  do  so,  and  if 
jurisdictional  facts  are  omitted  from 
the  return  it  is  incumbent  upon  the 
defendant  to  procure  a  further  return. 
Wight  V.  Warner,  i  Dougl.  (Mich.) 
384. 

Caption  of  Indietment. — In  State  v, 
lones,  9  N.  J.  L.  2,  the  writ  was  al- 
lowed to  remove  an  indictment  from 
the  Oyer  and  Terminer  into  the  Su- 
preme Court,  and  the  court  allowed 
a  rule  to  amend  the  return  by  setting 
forth  the  caption  of  the  indictment, 
and  which  of  the  grand  jurors  were 
sworn  and  which  affirmed. 

Mattem  not  Contained  in  Becord. — 
Upon  the  return  either  party  may, 
upon  allegation  of  diminution,  take 
a  rule  upon  the  justice  to  amend  his 
return  as  to  any  matters  which  ought 
by  law  to  appear  upon  his  docket  or 
upon  his  files,  but  not  as  to  his  mem- 
ory, belief,  or  opinion.  Sockwell  v, 
Bateman,  4  N.  J.  L.  417. 

Setom  of  ▲mended  Minntee. — When  a 
justice  to  whom  the  writ  is  directed 
has  omitted  to  perfect  the  record,  the 
proper  practice  is  to  move  the  court 
for  a  rule  against  him  to  amend  his 
minutes  and  make  a  further  return. 
Ferryman  v,  Burgster,  6  Port.  (Ala.) 

99. 
Presumption  ae  to  Falneoe  of  Betnrn. — 

In  Hitchcock  v,  Sutton,  28  Mich.  86, 

the  court  reversed  an  order  refusing 

to  dissolve  an  attachment,  because  the 

evidence  returned  did  not  show  that 

there  had  been  a  disposal  of  property 

with  intent  to  defraud,  as  alleged  by 

the  plaintiff  in  the  attachment.     The 

commissioner's  return  stated  that  he 

returned  "a  statement  of  all  plaints 

levied  or  affirmed  before  me,  together 

with  all  things  touching  the  same." 

It  was  held  that  such  return  indicated 

that  a  full  response  had  been  made  to 

the  affidavit  for  the  writ,  and  that  if 

in  fact  evidence  had  been  given  which 

was  not  returned,  it  was  the  duty  of 


the  defendants  in  certiorari  to  apply 
for  a  further  return. 

Interrogatory  aa  to  Preparation  of  First 
Betnrn.  —  In  Smith  v,  Johnston,  30 
How.  Pr.  (N.  Y.  Supreme  Ct.)  374, 
the  court,  in  allowing  an  order  for  an 
amended  return,  refused  to  require 
the  justice  to  whom  the  writ  was  di- 
rected to  answer  an  interrogatory  as 
to  the  handwriting  of  the  return.  Said 
the  court,  "  This  is  a  matter  not  with- 
in the  requirements  of  the  writ,  and 
by  no  means  appertains  to  the  return, 
to  speak  of." 

Production  of  Original  Papers.  —  In 
Uhles  V,  Noles,  2  Coldw.  (Tenn.)  529, 
it  was  held  that  the  cause  was  regu- 
larly in  court  on  the  execution  and 
return  of  the  writ,  and  that  if  the 
justice's  papers  were  necessary  to 
contradict  the  petition,  on  a  motion 
to  dismiss,  it  was  the  duty  of  the  de- 
fendant in  certiorari  to  compel  their 
production. 

1.  State  f.  Newark,  etc..  Turnpike 
Co.,  3  N.  J.  L.  126. 

2.  Bird  v.  Silsbie,  i  Cow.  (N.  Y.) 
582. 

8.  Hill  V,  Young,  3  Mo.  337. 

4.  People  V,  MacLean  (Super.  Ct.), 
19  N.  Y.  Supp.  548. 

5.  People  V,  Gilion,  18  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  109. 

In  Smith  v,  Jones  County,  30  Iowa 
531,  it  was  said  to  be  a  sufficient 
reason  for  denying  a  motion  to  re- 
quire a  return  of  the  evidence,  that 
the  record  as  certified  and  returned 
did  not  show  that  any  evidence  had 
been  received  by  the  board  to  which 
the  writ  was  directed. 

Stenographer's  Notes.  —  In  Traverse 
City,  etc.,  R.  Co.  v.  Seymour,  81 
Mich.  378,  it  was  held  on  certiorari 
to  the  Probate  Court  to  review  con- 
demnation proceedings,  that  while 
the  judge  might  adopt  a  stenogra- 
pher's notes  as  his  own  and  certify 
the  evidence  as  shown  by  such  notes. 
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its  judgment  would  be  the  same  with  or  without  a  further  return, 
and  that  a  further  return  would  be  idle ;  *  or  when  the  return 
already  made  is  sufficiently  full  and  complete,  and  does  not  ap- 
pear to  be  defective,* 

VeoMiity  of  Motion. — An  amendment  of  the  return  after  it  has 
been  made  and  filed  is  allowable  only  under  the  sanction  of  the 
court  issuing  the  writ.' 

Who  may  make  the  Motion. — A  further  return  may  be  ordered  by 
the  court  suo  motUy^  or  on  the  motion  of  either  party.* 

Bitoretion  of  Gonrt. — A  motion  for  a  further  and  more  specific 
return  is  addressed  to  the  discretion  of  the  court.* 

he  was  not  bound  to  do  so;  and  the  Cases  of  Lynch  and  Burns,  9  Abb.  N. 

court  denied  an  application  to  require  Cas.  (N.  Y.  Supreme  Ct.)  69. 

him  to  make  an  amended  return  em-  Voluntary  Amendment  before  FUlnfl^. — 

bodying  such  notes.  While   the   record   is   yet   under  the 

1.  Roberts  v.  Highway  Coro'rs,  25  control  of  the  magistrate,  and  before 
Mich.  23;  Wightman  v,  Clapp,  2  Cow.  it  has  become  a  part  of  the  record  of 
(N.  Y.)  517.  the  superior  tribunal  by  filing  it,  it  is 

2.  People  V,  Gillon,  18  Civ.  Pro.  permissible,  although  the  magistrate 
Rep.  (N.  Y.  Supreme  Ct.)  109.  has  drawn  up  his  return,  to  draw  up 

Immaterial  Evidenoe. — In  Wightman  and  file  as  his  return  a  more  complete 

V.  Clapp,  2  Cow.  (N.  Y.)  517,  the  court  and  formal  record.     Cases  of  Lynch 

denied  a  motion  to  compel  the  justice  and  Burns,  9  Abb.  N.  Cas.  (N.  Y.  Su- 

to  amend  his  return  by  stating  certain  preme  Ct.)  69. 

evidence  which  was  not  mentioned  in  4.  Gordon  v,  Sibley,  59  Mich.  250; 

either   the   affidavit   for  the    writ  or  Watson  r.  Lock  wood,  2  Harr.(Del.)  364. 

the   return,   because    such    evidence  Record  on  Appeal.— On  appeal  from 

appeared  to  be  wholly  immaterial.  a  judgment  rendered  on  certiorari  the 

Falsity  of  Betnm.  —  The  court  will  Supreme  Court  will  not  order  a  fur- 
not  order  a  further  return  because  of  ther  return.  Wight  v.  Warner,  i 
the  falsity  of  the  return  already  Dougl.  (Mich.)  384. 
made,  but  the  party  injured  thereby  6.  Fuller  v,  Wilcox,  19  Wend.  (N. 
must  seek  relief  by  an  action  for  Y.)  351;  People  ».  Powers,  19  Abb. 
damages.  Mann  f.  Tyler,  56  Mich.  Pr.  (N.  Y.  Supreme  Ct.)  99;  People  p. 
564,  and  People  v.  Gillon,  18  Civ.  Fire  Com'rs,  73  N.  Y.  437;  People  v. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  109,  in  Morgan,  65  Barb.  (N.  Y.)473;  Everett 
which  cases  the  court  declined  to  v.  Cedar  Rapids,  etc.,  R.  Co.,  28 
order  further  returns  because  the  re-  Iowa  417;  Whitbeck  v,  Hudson,  50 
turns  already  made  were  false.  Mich.    86;    Hitchcock   v.    Sutton,   28 

See  also  XII.  12.  Remedy  for  False  Mich.   86;  State  v,  Trenton,  36  N.  J. 

Return,  infra.  L.  499;  Thorp  ».  Ross,  5  N.  J.  L.  828. 

Writ  Direoted  to  Betired  Oi&oer.  —  The  OflBeer  who  Made  the  Betnm  will 
When  the  writ  has  been  improperly  be  allowed  by  the  court  to  amend  it 
directed  to  an  officer  after  his  retire-  on  his  own  motion,  where  it  is  shown 
ment  from  office,  and  he  returns  sim-  that  he  was  imposed  upon  in  its  prep- 
ply  that  he  is  no  longer  the  custodian  aration.  Simpson  v.  Carter,  5  Johns, 
of  the  papers  and  records,  an  applica-  (N.  Y.)  350. 

tion  for  a  further  return  to  be  made  6.  It  may  be  denied  where  the  ia- 

by  him  will  be  denied.     Whistler  v.  ferior    court    has    already    filed    an 

Wilson,  39  Mich.  121,  citing  Com.  v.  amended  return  purporting  to  contain 

Winthrop,  10  Mass.  177,  and  Goodrich  everything.     Simpson  v.  McBride,  78 

V.  Highway  Com'rs,  i  Mich.  385.  Ga.  297. 

As  to  whether  the  writ  should  be  Beview  on  Appeal. — On  appeal,  re- 
directed to  an  officer  who  has  re-  fusal  to  order  a  further  return  is  not 
tired  from  office,  see  VIII.  Parties,  ground  for  reversal  where  no  abuse 
supra.  of    discretion    is    shown.      Mann    9. 

8.  State  V,   St.  Louis,  67  Mo.  113;  Tyler,  56  Mich.  564. 
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Bawntiali  of  Motion. — The  motion  for  a  further  return  must  specify 
the  particulars  in  which  the  return  already  made  is  deficient ;  * 
and  it  would  seem  that  such  motion  should  be  supported  by  affi- 
davit.* 

11.  Coercion  of  Officer  to  Make  Betnm — Attaehment  for  Contempt. — 
An  officer  refusing  or  neglecting  to  make  a  return  to  the  writ,  or 
to  make  a  further  return  when  ordered  by  the  court  to  do  so,  is 
guilty  of  contempt ;  •  and  the  court  issuing  the  writ  may,  by  at- 
tachment, compel  compliance  with  the  writ  or  any  subsequent 
orders.* 

HAndnans. — Doubtless  the  officer  to  whom  the  writ  is  directed 
may  be  compelled  by  mandamus  to  obey  it ;  *  but  an  attachment 
for  contempt  has  been  more  frequently  resorted  to. 

JutULoation  of  Failure  to  ICake  Return. — When  a  writ  is  served  on  a 
justice  of  the  peace  without  an  allocatur  indorsed  thereon,  he 
need  not  make  a  return.*  And  the  officer  to  whom  the  writ  is 
directed  may  refuse  to  make  a  return  when  statutory  prerequisites 
to  the  issuance  of  the  writ  have  not  been  complied  with.^  So 
when  by  statute  the  officer  is  entitled  to  fees  for  making  a  return, 

1.  Hatch    V.  Christmas,  68    Mich.  Motion  against  Clerk  of  Court.— When 

84.  the  writ  is  issued  by  a  court  to  which 

8.  Harris    v,   Nichols,   26  Ga.  413;  an  appeal   has  been   taken,  for  the 

Ferryman  v,  Burgster,  6  Port.  (Ala.)  purpose  of  obtaining  a  more  complete 

99.  and  perfect  record,  and  the  clerk  of 

8.  Talbot  V,  White,  i  Wis.  444.  the  inferior  court  fails  to  make  re- 

4.  McManus  v.  McDonough,  4  111.  turn,  a  motion  to  compel  him  to  do  so 

App.  180;  Whistler  v.  Drain  Com'r,  should  be  made  in  the  court  below. 

39  Mich.  303;  State  v.  Hunt,  i  N.  J.  Lambert  z'.  People,  7  Cow.  (N.  Y.)  103. 

L.  332,  wherein  the  court  made  a  rule  5.  People   v,    Ouderkirk,    76   Hun 

to  show   cause   why   an    attachment  (N.  Y.)  119. 

should  not  issue,  and  it  was  held  that  6.  People   v.    Onondaga    C.   P.,   7 

such  rule  was  sufficient  notice.  Wend.  (N.  Y.)  516. 

Bnle  npon  Jnitioe.— The  court  will  7.  Want  ofAffldayit  and  Bond— il/tVAt- 
not  grant   a   rule   upon  a  justice  to  gan  Statute, — Where  the  writ  is  issued 
make  return  or  show  cause,  etc.,  un-  without  a  sufficient  affidavit,  and  the 
less  it  is  made  to  appear  to  the  court  bond   is   not   served  on   the    justice 
by  affidavit  that  the  writ  has  been  de-  within  the  time  allowed,  and  it  is  pro- 
liveredto  the  justice,  and  that  he  has  vided  by  statute  (How.  Stat.  Mich., 
been  called  upon  for  his  return  and  g  7038)  that  no  certiorari  shall  be  of 
neglects  or  refuses  to  deliver  it.   Smith  any  effect  until  such  requisites  shall 
V.  Somers,  16  N.  J.  L.  456.  have  been  complied  with,  the  justice 
Qeorgia  Statute. — In  Pittman  v.  Ha-  to  whom  the  writ  is  directed  may  re- 
gins,  91  Ga.  107,  it  was  held  that  the  fuse  to  make  any  return. 
Superior  Court  on  certiorari  to  the  New  York  Statute. — 2  Rev.  Stat.  N. 
County  Court  had  power  to  compel  Y.   256,  §  175,  provided  that  the  affi- 
the  County  Court  judge  to  make  re-  davit  for  the  writ  should  be  served 
turn  by  an  attachment  for  contempt,  within  ten  days  after  the  allowance 
under  Code  Ga.,§  206,  which  provides  of  the   writ,   and  that   no  certiorari 
that  every  court  has  power  to  compel  should  be  of  any  effect  until  all  pre- 
obedience  to  its  orders,  and  §4711,  ceding  requisites   should  have  been 
which  provides  that  the  several  courts  complied  with.     In  People  z/.  Erie  C. 
may   issue    attachments    and    inflict  P.,6Wend.  (N.  Y.)549,  itwas»;»/ffrfa/^</ 
summary  punishments  for  contempt  that  unless  the  affidavit  was  so  filed 
or  disobedience  to  any  lawful   writ,  the  justice  was  not  bound  to  obey  the 
process,  or  order.  writ. 
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he  need  not,  and  cannot  be  compelled  to,  make  return  until  such 
fees  have  been  paid  or  tendered.* 

12.  Bemedy  for  False  Betnm. — When  a  false  return  has  been 
made,  the  remedy  is  an  action  for  damages  against  the  magistrate 
or  other  officer  who  made  it.*  But  an  action  is  not  maintain- 
able unless  injury  has  been  actually  suffered  in  consequence  of 
such  falsity.' 

The  Complaint  in  an  action  for  making  a  false  return  should  dis- 
tinctly show  by  its  averments  that  the  return  was  false,  and  that 
the  injury  complained  of  was  sustained  by  reason  of  such  falsity.* 

ynr  bills  of  Exoeptioks. — Unless  authorized  by  statute,  the 
inferior  court  or  tribunal  has  no  power  to  allow  bills  of  exceptions 
for  use  on  certiorari.* 

Ion,  i8  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
Ct.)  109,  citing  People  v.  Ryken,  6 
Hun  (N.  Y.)  625;  People  v.  Weld  (Su- 
preme  Ct.).  6  N.  Y.  St.  Rep.  173. 

Damagoi.— In  Rector  v.  Clark,  78  N. 
Y.  21,  damages  were  recovered  for 
costs  and  expenses  actually  paid  in 
prosecuting  the  certiorari. 

S.  Rector  v.  Ciark,  78  N.  Y.  21. 

Thus  if  the  return  was  false  only 
in  irrelevant  particulars  which  should 
have  been  disregarded,  or  if  the  re- 
viewing court  would  have  arrived  at 
the  same  result  and  rendered  the 
same  judgment  even  if  the  return 
had  not  been  false,  an  action  does 
not  lie.  Beardslee  r.  Dolge  (Supreme 
Ct.),  20  N.  Y.  Supp.  161. 

Immat«rial  Falilty.— Where  the  de- 
fendant falsely  returns  that  on  the 
return  of  the  warrant  an  attorney 
appeared  and  proved  authority  to 
appear  in  behalf  of  the  plaintiflf,  it  is 
a  defense  to  an  action  for  making 
such  false  return  that  during  the  prog- 
ress of  the  trial  authority  to  appear 
was  proven  by  competent  evidence. 
Ford  V.  Smith,  i  Wend.  (N.  Y.)  48. 

4.  Rector  v,  Clark,  78  N.  Y.  21. 
Complaint  SuAoieiit  after  Imie  Jainad. 

— A  complaint  in  an  action  for  making 
a  false  return  which  alleges  the  facts 
as  they  should  have  been  returned, 
that  the  return  was  false,  and  thai 
by  reason  of  the  premises  the  plain- 
tiff had  sustained  injury,  etc.,  al- 
though it  does  not  in  terms  allege 
that  the  certiorari  was  quashed  by 
reason  of  the  falsity  of  the  return,  is 
sufficient  after  issue  joined  without 
any  demurrer.  Rector  v,  Clark,  78 
N.  Y.  21. 

5.  State  V,  Cauthorn,  40  Mo.  App. 
94;  Sholar  v,  Smyth,  3  Mo.  416;  Chase 
V.  Miller,  41  Pa.  St.  403,  which  was  a 


1.  Miehlgan  Statute. — In  People  v, 
Springfield  Tp.,  13  Mich.  246,  it  was 
held  on  certiorari  to  a  township  board 
that  the  town  clerk  was  entitled  to 
the  payment  of  his  fees  for  making  a 
return  to  the  writ,  under  Comp.  Laws 
Mich.,  §  5643,  and  that  he  was  not 
obliged  to  make  return  until  such 
fees  had  been  paid. 

New  York  SUtute.— Code  Civ.  Pro. 
N.  Y.,  §2005,  provides  that  "a  per- 
son upon  whom  a  writ  of  certiorari 
•  •  *  is  served  must  in  like  manner, 
upon  payment  or  tender  of  the  fees 
allowed  by  law  for  making  a  return  to 
the  writ,  •  ♦  ♦  obey  and  return  the 
writ.*'  A  tender  or  payment  of  fees 
for  copies  of  papers  required  to  be 
returned  is  a  condition  precedent, 
which  must  be  complied  with  before 
the  defendant  can  be  compelled  by 
mandamus  to  make  return.  People 
r.  Ouderkirk,  76  Hun  (N.  Y.)  11%  fol- 
lowing People  V,  Fulton  County,  64 
Hun  (N.  Y.)  375.  In  the  latter  case 
it  was  held  that  the  board  of  super- 
visors to  whom  the  writ  was  directed 
were  entitled  to  such  fees,  notwith- 
standing the  provision  of  section  3280 
that  "each  public  officer  upon  whom 
a  duty  is  expressly  imposed  by  law 
must  execute  the  same  without  fee 
or  reward,  except  where  a  fee  or  other 
compensation  therefor  is  expressly 
allowed  by  law." 

The  words  "a  person"  apply  to 
public  bodies  or  officers  as  well  as 
to  individuals.  People  v,  Ouderkirk, 
76  Hun  (N.  Y.)  119;  People  r.  Fulton 
County,  64  Hun  (N.  Y.)  375. 

%.  Hickey  v,  Matthews,  43  Ark.  341; 
Haines  v.  Judges,  20  Wend.  (N.  Y.) 
625;  People  V.  Overseers  of  Poor,  15 
Barb.  (N.  Y.)  286;  People  v.  Fire 
Com'rs,  73  N.  Y.  437;  People  v.  Gil- 
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XIV.  ftUASHAL,  DlSMTSCULL,  AHl)  SUFEBSEDEAS  07  WsiT— 1.  Dis- 
tinction between  ftnashal  and  Supenedeas. — The  terms  quashal  and 

contested  election  case,  wherein  it  not  allowable  by  the  Court  of  Ses- 
was  held  that  the  inability  of  the  sions  in  settlement  cases.  Newton  v, 
court  to  review  a  decree  of  the  Quar-  Gloucester,  6  N.  J.'L.  405. 
ter  Sessions  on  its  merits  springs  not  Duty  of  District  Court  under  Stat- 
from  any  organic  defect  of  jurisdic-  ute, — Act  N.  J.  March  27,  1882,  §  13 
tion,  but  from  the  want  of  a  bill  of  ex-  (Supp.  Rev.  261),  provides  that  when 
ceptions  to  certify  the  facts;  and  that  the  District  Court  admits  or  rejects 
"  the  only  mode  provided  by  law  for  evidence,  exceptions  shall  be  taken 
bringing  evidence  or  the  opinion  of  an  to  the  ruling  of  the  court  and  pre- 
inferior  court  upon  what  is  technically  sented  to  the  court  in  a  bill  of  excep- 
called  *  the  record '  is  by  a  bill  of  tions  sealed  by  the  judge.  In  Cohen 
exceptions  sealed  and  certified  by  the  v,  Gartner,  52  N.  J.  L.  no,  it  was  held 
judge;  and  as  bills  of  exceptions  are  that  such  statute  did  not  expressly 
not  allowed  in  the  Quarter  Sessions,  require  that  the  judge  should  seal  the 
no  question  which  arises  out  of  the  exceptions  taken,  nor  expressly  pro- 
evidence  in  that  court  can  be  got  up  vide  for  the  return  of  bills  of  excep- 
into  this  court.  Hence,  whilst  cer-  tions  with  the  record;  but  that  it  was 
tiorari  lies  to  the  proceedings  of  the  the  duty  of  the  judge  to  seal  excep- 
Quarter  Sessions  in  road  cases,  in  tions  regularly  taken,  and  that  if 
pauper  cases,  in  contested  election  sealed  exceptions  were  included  in 
cases,  and  in  other  statutory  causes  the  return,  they  should  be  regarded 
committed  to  the_  jurisdiction  of  that  by  the  Supreme  Court  as  duly  taken, 
court,  the  writ  brings  up  nothing  but  sealed,  and  presented.  Accordingly 
what  appears  upon  the  record,  with-  the  court  denied  a  motion  to  compel 
out  a  bill  of  exceptions."  The  fore-  the  district  judge  to  seal  an  exception 
going  language  was  quoted  with  ap-  and  to  return  specified  exceptions, 
proval  in  Election  Cases,  65  Pa.  St.  and  stated  that  the  proper  practice 
2a  See  also  Kirk's  Appeal,  28  Pa.  was  to  call  on  the  court  below  to  cer- 
St.  185;  Pennsylvania  R.  Co.  v.  First  tify  as  to  the  matters  alleged  to  have 
German  Lutheran  Cong.,  53  Pa.  St.  been  omitted  from  the  record;  citing 
445;  Martin  V.  Beckwith,  4  Wis.  219.  in  support  of  such  practice  Scott  z^. 

But  see,  ri^n/ra,  Carnallv.  Crawford  Beatty,  23  N.   J.    L.    256;    Moore   v. 

County,  II  Ark.  604,  and  Lindsay  v,  Hamilton,    24   N.  J.    L.   532;   Parsell 

Lindley,  20  Ark.   573.     In  the  latter  v.  State.  30  N.  J.  L.  530:  Pinkney  v, 

case  it  was  intimated  that  the  County  Ayres,  21  N.  J.  L.  694. 

Court  could  allow  bills  of  exceptions.  New  York. — In  People  v.  Reagle,  60 

In  Georgia  it  was  held,  under  the  Barb.  (N.  Y.)  527,  bills  of  exceptions 

judiciary  Act  of  1799,  that  a  party  were  taken,  the  writ  being  one  sued 

to  entitle  himself  to  the  writ  should  out  under  2  Rev.  Stat.  N.  Y.  736,  g  20 

make  and  sign  exceptions  during  the  et  seq,^  to  review  the  conviction   of 

progress  of  the  case.     Smith  v.  Joiner,  the  relator  for  arson.     Said  the  court, 

27  Ga.  65«     See  also  Low  v.  Goldsmith,  '*  The  oflBce  of  the  writ  in  such  cases 

R.  M.  Charlt.  (Ga.)  288,  wherein  ex-  is  only  to  bring  up  the  indictment, 

ceptions  were  taken  under  statute.  the  proceedings  on  the  trial,  and  any 

Xanaeliiuetts.  —  On  certiorari  to  a  bill  of  exceptions  that  may  have  been 

justice  to  review  proceedings  against  taken." 

the  defendant  for  neglect  of  military  West  Virginia. — Code  W.  Va.,  c.  no, 

duty,  it  is  not  regular  to  make  a  state-  §  3,  provides  that  when  a  writ  of  cer- 

mcnt  of  the  facts  in  the  form  of  ex-  tiorari  will  lie  to  the  Circuit  Court, 

ceptions  made  by  the  defendant;  but  the  inferior  tribunal  "shall,  upon  re- 

the  justice  may  convenient^  state  the  quest  of  either  party  in  a  civil  case, 

facts  in  this  form  when  questions  of  matter,  or  proceeding,  certify  the  evi- 

law  are  to  be  raised.    Com.  v.  Walker,  dence,  if  any,  which  may  have  been 

4  Mass.  556.  heard,  and  sign  bills   of  exceptions 

Hew  Hanipitlilre. — In  Landaff' s  Peti-  setting   forth   any   ruling   or    orders 

tion.  34  N.  H.  163,  and  Hayward  v.  which  may  not  otherwise  appear  of 

Bath,  35  N.  H.  514,  bills  of  exceptions  record."      In   Alderson   v.    Commis- 

were  allowed  under  statute.  sioners,  32  W.   Va.  454.it  was  said: 

VewJcney. — Bills  of  exceptions  are  "It  is  therefore  the  duty  of  the  in- 
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dismissal  are  used  interchangeably  ;  but  there  is  a  distinction  be- 
tween quashing  or  dismissing  the  writ  and  superseding  it,  in  that 
the  writ  is  quashed  or  dismissed  only  after  the  return  has  been 
made,  while  it  is  superseded  before  the  return.  But  the  practice 
in  this  respect  is  somewhat  loose.  ^ 

2.  Bilcretion  of  Court. — Since  the  issuance  of  the  writ  is  to  a 
great  extent  discretionary,'  a  motion  to  quash  is  addressed  to 
the  discretion  of  the  court,  and  will  be  granted  or  denied  accord- 
ingly.' 

S.  When  the  Writ  will  be  ftnashed  or  SnperBeded — a.  Improvi- 
dent Issuance  of  Writ  in  General.— Where  the  writ  has 
been  improvidently  issued  it  will  be  quashed.'^     The  fact  that  the 


ferior  tribunal  to  make  part  of  its 
record,  if  asked,  all  the  facts  neces- 
sary to  enable  the  court  to  see  upon 
what  principles  of  law  it  has  based 
its  action,  or  whether  there  was  any 
evidence  to  justify  its  action,  and  all 
the  rulings  and  decisions  of  all  law 
questions  in  the  case,  and  all  facts 
necessary  to  the  proper  understand- 
ing of  all  such  rulings  and  decisions 
of  such  inferior  tribunal/'  See  also 
Dryden  v,  Swinburne,  20  W.  Va.  89; 
Poe  V,  Marion  Mach.  Works,  24  W. 
Va.  517;  Bee  v.  Seaman,  36  W.  Va. 
381. 

See  also  Bills  of  Excbptions,  Vol. 
III.,  p.  380. 

1.  Ferguson  v.  Jones,  12  Wend. 
(N.  Y.)  241;  Saratoga,  etc.,  R.  Co.  v, 
McCoy,  5  How.  Pr.  (N.  Y.  Supreme 
Ct.)  378;  Hauser  v.  State,  33  Wis. 
678;  State  V.  Milwaukee,  86  Wis.  376. 
But  see  Darmstsdter  ».  Armour,  17 
111.  App.  285,  wherein  a  writ  of  cer- 
tiorari to  a  justice,  which  had  been 
improvidently  allowed,  was  quashed, 
although  the  transcript  from  the  jus- 
tice had  not  been  filed  and  the  re- 
spondents had  not  entered  their  ap- 
pearances. 

Betnm  of  Writ  before  Betarn  Term. — 
Where  the  writ  has  been  actually  re- 
turned, although  it  is  not  returnable 
until  the  next  term  of  court,  it  will 
be  quashed  where  it  appears  that  it 
was  improvidently  issued,  and  not 
superseded.  Hauser  v.  State,  33  Wis. 
678. 

SnpenedeM  on  Motion  to  Qnuh.  — 
Where  the  prayer  is  that  the  writ  be 
quashed,  or  for  "  such  other  order  as 
the  court  may  think  proper,"  and  the 
writ  has  not  been  returned,  it  will  be 
superseded  under  the  general  prayer. 
Ferguson  v.  Jones,  12  Wend.  (N.  Y.) 
241. 


In  Comstock  v.  Porter,  5  Wend.  (N. 
Y.)  98,  there  was  a  simple  motion  to 
quash,  and  the  writ  was  superseded. 

8.  See  V.  i.  Granting  of  Writ  Dis- 
cretionary^  supra* 

8.  Flournoy  v,  Payne,  28  Ark.  87; 
Ex  /.  Pearce,  44  Ark.  509;  State  v. 
Hudson  City,  29  N.  J.  L.  115;  State 
V,  Newark,  30  N.  J.  L.  303;  State  v. 
Street,  etc.,  Com'rs,  38  N.  J.  L.  320; 
State  V,  Manning,  40  N.  J.  L.  461; 
People  V,  Kingston,  loi  N.  Y.  82. 

AToidanoe  of  Delay.  —  In  People  v. 
Public  Park  Com'rs.  66  How.  Pr.  (N. 
Y.  Supreme  Ct.)  293,  the  court  refused 
to  quash  the  writ,  although  some  of 
the  grounds  for  quashal  were  well 
taken,  because  the  quashal  of  the 
writ  would  simply  remit  the  parties 
to  another  proceeding,  and  would  nec- 
essarily result  in  great  delay. 

Violation  of  Statute.  —  In  State  tr. 
Everitt,  23  N.  J.  L.  378,  the  court,  in 
the  exercise  of  its  discretion,  refused 
to  quash  a  writ  of  certiorari  sued  out 
to  review  proceedings  to  open  a  high- 
way, although  the  prosecutor  was 
guilty  of  delay  in  suing  out^the  writ, 
it  appearing  that  the  surveyors  had 
omitted  peremptory  statutory  require- 
ments. 

Contempt  of  Conrt. — ^Where  a  refer- 
ence was  made  pursuant  to  Laws 
N.  Y.  1880,  p.  269,  §  4,  to  take  the 
testimony  of  the  relator,  and  she  re- 
fused to  answer  questions  addressed 
to  her,  the  Supreme  Court,  in  its  dis- 
cretion, instead  of  granting  a  motion 
to  quash  the  writ,  gave  the  relator 
an  opportunity  to  purge  herself  of 
contempt  by  giving  her  further  time 
to  testify.  People  v,  Moore  (Supreme 
Ct.),  4  N.  Y.  Supp.  778. 

4.  Alabama. — Fore  v.  Fore,  44  Ala. 
478;  Dean  v.  State,  63  Ala.  153,  a 
criminal  case,  in  which  the  writ  was 
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writ  has  been  duly  issued  is  immaterial,  especially  in  those  cases 
in  which  it  has  been  issued  on  an  ex  parte  application.* 


quashed  as  having  been  improvident- 
ly  awarded,  and  a  procedendo  issued; 
Enis  V,  Ross,  19  Ala.  239. 

Arkansas, — Randle  v.  Williams,  18 
Ark.  380;  Flournoy  v.  Payne,  28  Ark. 

87. 
District  of  Columbia. — Charter  Oak 

L.  Ins.  Co.  V,  Tallmadge,  3  McArthur 

(D.  C.)422. 

Illinois, — Cushman  v.  Rice,  2  111. 
565;  Darmstscdter  v.  Armour,  17  111. 
App.  285;  Vandyke  v,  Daley,  3  111. 
564;  Gerdes  v.  Champion,  108  111.  137. 

Maryland, — State  v.  Duvall,  4  Har. 
&  M.  (Md.)  4. 

Massachusetts.  —  Com.  v.  New  Mil- 
ford,  4  Mass.  446. 

Michigan,  —  Schwab  v.  Coots,  44 
Mich.  463. 

Mississippi.  —  Leach  v,  Irwing,  2 
How.  (Miss.)  887. 

Missouri, — Boren  v,  Welty,  4  Mo. 
250. 

Nevada, — Phillips  v,  Welch,  12  Nev. 
158. 

New  Jersey, — State  v.  Brown,  31 
N.  J.  L.  355;  State  v,  Essex  Public 
Road  Board.  37  N.  J.  L.  335;  State  v. 
Henley,  i  N.  J.  L.  302;  Traphagen  v. 
West  Hobokcn  Tp.,  39  N.  J.  L.  232; 
State  V.  Delaware  Tp.,  41  N.  J.  L.  55. 

New  York. — People  v.  St.  Lawrence 
County,  25  Hun  (N.  Y.)  131;  People 
V,  Allegany  County,  15  Wend.  (N.  Y.) 
198:  People  V,  Canal  Board,  29  Hun 
(N.  Y.)  159;  Corastock  v.  Porter,  5 
Wend.  (N.  Y.)  98;  People  v.  Assessors 
(Supreme  Ct.),  19  N.  Y.  Supp.  142; 
People  V,  New  York,  2  Hill  (N.  Y.)  9; 
Peoples. Tax  Com* rs,9  Hun  (N. Y.)  609. 

Tennessee. — Harris  v,  Gleghorn,  12 
Lea  (Tcnn.)  381. 

Texas, — EUett  v,  Moore,  6  Tex.  243; 
Perdew  v.  Stead  ham,  8  Tex.  274; 
Wood  V.  Rich,  8  Tex.  280;  White  v, 
Casey,  25  Tex.  552. 

Utah.— Ctoshy  v.  Probate  Ct.,  3 
Utah  51. 

West  Firginia,— Wilson  v.  West 
Virginia  Cent.,  etc.,  R.  Co.,  38  W. 
Va.  212. 

Wisconsin.  —  Chittenden  v.  State, 
41  Wis.  285;  Hauser  v.  State,  33  Wis. 
678. 

Want  of  Jnrifdietion  to  Istae  Writ.— A 
writ  which  the  court  had  no  jurisdic- 
tion to  issue  should  be  dismissed. 
Winn  V.  Freele.  19  Ala.  171. 

Inoomequontial  Objootioai.— In  State 


V,  Blauvelt,  34  N.  J.  L.  261,  where  a 
writ  was  sued  out  to  review  proceed- 
ings to  open  a  road,  it  was  quashed 
because  it  did  not  appear  that  the 
prosecutors  had  any  substantial  in- 
jury of  which  to  complain. 

In  Antiau  v,  Nadeau,  53  Mich.  460, 
the  court,  without  deciding  whether 
or  not  under  the  statute  a  judgment 
of  Circuit  Court  commissioners  could 
be  reviewed  for  the  improper  allow- 
ance of  costs,  quashed  the  writ  as 
improvidently  awarded,  because  the 
objection  did  not  go  to  a  considerable 
part  of  the  costs,  and  also  that  the 
amount  involved  was  small. 

Estoppel.  —  In  Rinehart  v,  Cowell, 
44  N.  J.  L.  360,  the  writ  was  sued  out 
by  landowners  to  review  proceedings 
to  lay  out  a  private  road,  and  was  dis- 
missed because  the  prosecutors  had 
been  instrumental  in  bringing  about 
a  settlement  with  the  applicants  for 
the  road,  under  which  the  road  had 
been  opened  and  fenced,  and  the  land 
paid  for. 

Statutory  Prohibition  against  the  Writ. 
— Act  N.  J.  March  4,  1847,  §  7,  pro- 
vided that  proceedings  had  there- 
under should  not  be  removed  by  cer- 
tiorari. Where  the  writ  was  issued 
and  it  appeared  that  the  inferior  tri- 
bunal had  jurisdiction  under  the  act, 
the  writ  was  dismissed.  Morris  Canal, 
etc.,  Co.  V.  Mitchell,  31  N.  J.  L.  99. 
See  also  State  v,  Henley,  i  N.  J.  L. 
302,  wherein  the  writ  was  quashed 
because  its  issuance  was  prohibited 
by  Act  Feb.  21,  1794,  8  8. 

Writ  iMuod  after  Allowanoe  of  New 
Trial.  —  Where  the  writ  was  issued 
after  the  plaintiff  had  procured  a  new 
trial  and  had  dismissed  his  suit  it  was 
quashed,  although  the  justice  after 
dismissal  of  the  suit  proceeded  to 
award  execution.  Relief  should  have 
been  sought  by  injunction.  Darby 
V.  Davidson,  27  Tex.  432. 

Proioeation  of  Another  Bemedy.  —  A 
writ  issued  to  review  proceedings 
relative  to  the  improvement  of  a 
street  will  be  dismissed  where  the 
court  has  judicial  knowledge  that  the 
prosecutor  has  brought  an  action  to 
recover  for  injuries  to  his  property, 
and  that  the  action  has  been  prose- 
cuted to  a  verdict.  State  v,  Morris- 
town,  34  N.  J.  L.  445. 

1.  Ewing  V.  Filley,  43  Pa.  St.  384; 


235 


QiiMhal,  DifmiMal,  and              CERTIORARI.  Snpersedoas  of  Writ. 

b.  Premature    Issuance    of   Writ. — The  writ  should  be 

quashed  where  it  was  improperly  issued  while  the  proceedings 
sought  to  be  reviewed  were  pending,  and  before  the  rendition  of 
judgment.* 

c.  Laches  and  Limitations. — Where  the  applicant  for  the 
writ  has  been  guilty  of  unreasonable  delay  •  in  suing  out  the  writ 
it  will  be  quashed.' 

« 

Ellett  V,  Moore,  6  Tex.  243;  Miller  v,  not  have  issued  until  after  the  super- 

Holtz,    23    Tex.    138;    Wallerath    v.  visors  had  completed  their  proceed- 

Kapp,  31  Tex.  359.  ings   and   made   return   to  the  town 

1.  Ayres  v,  Bartlet,  14  N.  J.  L.  330;  clerk.     Gerdes  v.  Champion,  108  111. 

Detroit  Western  Transit,  etc.,  R.  Co.  137. 

f.  Backus,   48   Mich.  582;   Heeler  v.  Gorrootion  of  Tax  list.  —  Where  an 

Hall,  II  Humph.  (Tenn.)  445;  Kirk  vr  assessment  list  was   made    up    and, 

Graham,  14  Tex.  316.  after    objection    had    been    made   to 

Removal  of  Criminal  Froseention  beforo  the  board  of  assessors,  the  list  was 

Trial  —  After    Denial    of    Change    of  transmitted  to  the  board  of  revision 

Venue, — In  State  v.  Weston,  23  Minn,  and  correction,   a   writ  of  certiorari 

366,  the  writ  was  improvidently  issued  obtained   before   any   action   on    the 

to  review  an  order  denying  an  appli-  list   by  the    board    of    revision   was 

cation  for  a  change  of  venue,  and  was  premature,  and  was  quashed.    People 

dismissed.     See  also  Martin  v.  State,  v,  Gilon  (Supreme  Ct.),  13  N.  Y.  Supp. 

35  Wis.  294,  where  an  order  denying  455. 

a  change  of  venue  was  affirmed  oncer-  2.  As  to  what  laches  will  prevent 

tiorari   without  any   question    being  theissuanceof  the  writ,  see  VI.  Z^ir^rJ 

raised  as  to  the  propriety  of  issuing  and  Limitations^  supra, 

the  writ.  S.  Delaware, — West  v.  Shock  ley,  4 

Refusal  to  Dismiss  Prosecution, — In  Harr.  (Del.)  108. 

Chittenden  v.  State,  41  Wis.  285,  the  Illinois, — School  Trustees  v.  School 

writ  was  quashed  because  it  had  been  Directors,  88  111.  100;  Lord  v.  Burke, 

improvidently  issued   to  review   the  9  111.  363. 

denial  of  a  motion  to  dismiss  a  crimi-  Michigan, — Wilder  «/.   Hubbell,  43 

nal  prosecution  for  want  of  jurisdic-  Mich.  487;  Rentz  v,  Detroit,  48  Mich, 

tion.     See   also  Hauser  v.  State,   33  544. 

Wis.  678,  where  the  writ  was  issued  to  New  Jersey,  —  Haines  v.  Campion,' 
review  the  denial  of  a  motion  to  quash  18  N.  J.  L.  49,  a  case  where  the  writ 
an  information,  on  the  ground  that  was  quashed  for  laches,  although  it 
the  act  charged — publication  of  a  libel  had  been  allowed  in  open  court,  and 
against  a  corporation — was  not  an  upon  the  return  of  the  writ  the  de> 
offense.  The  quashal  of  the  writ  was  fendant  had  failed  to  give  notice  of 
not  based  on  the  ground  that  it  had  the  motion  to  set  it  aside;  State  v. 
been  prematurely  issued,  but  that  the  Blake,  35  N.  J.  L.  208;  State  v.  New- 
error,  if  any,  was  not  jurisdictional.  ark,  30  N.  J.  L.  303;  State  v.  Water 

Frooeoding*  to  Open  Highway. — Com-  Com'rs,  30  N.  J.  L,  247;  Bethlehem 

missioners  of   highways   having   re-  v,  Franklin,  26  N.  J.  L.  210;  State  7u 

fused  to  open  a  highway,  an  appeal  Union  Tp.,  44  N.  J.  L.  599. 

was   taken   to  three   supervisors   by  Ne7v   York,  —  People  v.  Hill,  53  N. 

filing  the  necessary  papers  before  a  Y.  547;  People  v.  Fire  Com'rs,  77  N. 

justice  of  the  peace.    The  justice  sum-  Y.  605;  People  v.   Police  Com'rs,  82 

moned  the  three  supervisors  to  hear  N.  Y.   506:    People  v.   New  York,   2 

the  appeal,  who  made  a  preliminary  Hill  (N.   Y.)  9;  People  v,  Reddy,  43 

order  granting  the  prayer  of  the  pe-  Barb.  (N.  Y.)  539;  People  v.  Haines, 

tition,    and   filed   with   the   justice   a  3  Thomp.  &  C.  (N.  Y.)  224;  People  v, 

certificate  asking  for  a  jury  to  assess  Police   Com'rs,  24   Hun  (N.   Y.)  284; 

the   damages,   which    certificate   was  People  v.  Board  .of  Auditors  (Supreme 

issued.      A    writ    of  certiorari   com-  Ct.),  20  N.  Y.    Supp.    165;  People  v, 

manding  the  justice  to  send  up  the  Rensselaer  County, 34  Hun  (N.Y.)  266. 

transcript  of  his  record  was  prema-  Pennsylvania, — Young's     Petition 

ture,  and  was  quashed,   as  it  should  9  Pa.  St.  215. 
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LimitatloiiB. — And  likewise  the  writ  will  be  quashed  where  it  has 
not  been  sued  out  until  after  the  time  limited  by  statute  for  its 

Tennessee, — Love  v.  Hall,  3  Yerg. 
(Tenn.)  408;  Brinkley  v,  Burney,  5 
Coldw.  (Tenn.)  loi;  Johnson  v.  De- 
bcrry,  10  Humph.  (Tenn.)  439:  Tipton 
V,  A'ndersont  8  Yerg.  (Tenn.)  222; 
Copeland  v.  Cox,  5  Heisk.  (Tenn.)  171. 

Texas, — Cotton  v.  Gammon,  4  Tex. 

83- 

Washington, — Spooner  v,  Seattle,  6 
Wash.  370. 

iVest  Virginia, — Bee  v.  Seaman,  36 
W.  Va.  381. 
ninftrationt  of  Length  of  Timd —  Three 

Years, — In  Enis  v,  Ross,  19  Ala.  239, 
the  writ  was  dismissed  because  it  had 
been  granted  more  than  three  years 
after  the  rendition  of  the  judgment 
sought  to  be  reviewed. 

In  School  Trustees  v.  School  Direc- 
tors, 88  111.  100,  the  writ  was  quashed 
for  a  delay  of  three  years  in  present- 
ing the  petition,  the  writ  having  been 
sued  out  to  review  a  detachment  of 
territory  from  one  school  district  and 
the  addition  of  it  to  another.  See 
also  People  v.  New  York,  2  Hill  (N. 
Y.)  9,  where  the  writ  was  quashed  for 
a  like  delay. 

Two  Years,  —  In  People  v.  Fire 
Com'rs,  77  N.  Y.  605,  the  writ  was 
sued  out  to  review  the  dismissal  of 
a  fireman  by  the  board  of  fire  com- 
missioners, and  was  dismissed  be- 
cause  the   relator    had   delayed    two 

years  in  applying  for  the  writ. 

One  Year,— In  Willson  v.  Gifford,  42 

Mich.  454,  there  was  a  delay  of  one 

year  in   applying  for  the  writ.     The 

court   declined  to  dismiss   the   writ, 

because  the  statute  allowed  two  years 

within  which  to  apply  for  it,  and  be- 
cause no  rights  had  arisen  in  reliance 

upon  the  proceedings  sought  to  be 

reviewed. 

Ninety  Days. — In  Criswell  v,  Bled- 
soe, 22  Tex.  656,  it  was  held  that  the 

writ  should  be  dismissed  because  the 

judgment  sought  to  be  reviewed  had 

been   stayed,   and    ninety   days   had 

elapsed   after    the   rendition    of    the 

judgment  before  the  granting  of  the 

writ. 
ABMMment  and  Leyy  of  TaxM.  —  In 

State  V.   Kingsland,  23  N.  J.   L.  89, 

the  writ  was  sued  out  to  review  pro- 
ceedings under  which  a  tax  had  been 

levied  for  school  purposes,  and  was 
dismissed  by  the  court  suo  motu  be- 
cause money  had  been  collected  and 


disbursed  without  any  objection,  ex- 
cept on  the  part  of  the  prosecutor, 
and  he  had  a  remedy  by  injunction. 
Cited  with  approval  and  followed  in 
State  V.  Browning,  27  N.  J.  L.  527. 
See  also  People  v,  Fredericks,  48 
Barb.  (N.  Y.)  173;  People  v.  Allegany 
County,  15  Wend.  (N.  Y.)  198;  People 
V.  Tompkins,  40  Hun  (N.  Y.)  228; 
People  V,  Reddy,  43  Barb.  (N.  Y.)  539, 
— cases  in  which  the  writs  were  sued 
out  to  review  assessments,  and  were 
quashed  because  the  officers  to  whom 
they  were  directed  had  completed 
their  rolls  and  delivered  them  to  other 
officers.  See,  further.  People  v. 
Queens  County,  82  N.  Y.  275;  People 
V,  Queens  County,  i  Hill  (N.  Y.)  195; 
People  V,  Tax  Com'rs,  i  Thomp.  & 
C.  (N.  Y.)  635,  affirmed  in  60  N.  Y.  638. 

In  State  v.  Manning,  40  N.  J.  L. 
461,  a  writ  of  certiorari,  which  was 
sued  out  to  review  an  assessment  as 
soon  as  the  collector  made  it  evident 
that  the  tax  would  be  enforced,  and 
which  was  brought  to  a  hearing 
promptly  at  the  first  term  of  the  court 
after  its  allowance,  in  view  of  the 
importance  of  the  questions  raised, 
was  not  dismissed  for  delay  in  suing 
it  out. 

Prooeedlngs  to  Open  StreoU  and  Boads. 
— In  Rentz  v,  Detroit,  48  Mich.  544, 
where  proceedings  to  open  a  street 
were  under  review,  the  writ  was  dis- 
missed because  it  had  not  been  sued 
out  until  the  majority  of  the  persons 
taxed  had  made  their  payments,  and 
because  no  appeal  had  been  taken  as 
allowed  by  the  statute. 

Where  the  writ  is  sued  out  to  re- 
view proceedings  to  open  a  road,  it 
will  be  dismissed  for  unreasonable 
delay.  State  v.  Woodruff,  36  N.  J. 
L.  204.  See  also  State  v,  Everitt,  23 
N.  J.  L.  378. 

A  writ  of  certiorari  sued  out  to  re- 
view an  ordinance  authorizing  the 
improvement  of  a  street  was  dis- 
missed because  it  had  not  been  ap- 
plied for  until  after  the  completion 
of  the  work.  State  v,  Hoboken,  36 
N.  J.  L.  291. 

Drainage  Proooodings.— /«  re  Lantis, 
9  Mich.  324,  was  a  case  where  the  writ 
was  sued  out  to  review  proceedings 
for  draining  a  swamp,  and  was  dis- 
missed because  it  had  not  been  ap- 
plied  for  until   after  the   work  had 
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issuance.^     Advantage  may  be  taken  of  the  statute  of  limitations 
by  a  motion  to  quash,  and  it  need  not  be  set  up  in  an  answer.* 
d.  Failure  to  Appeal. — Where  the  prosecutor  of  the  writ 

been  done,  and  the  taxes  had  been    shall  have  expired  from  the  time  of 


levied  and  collected. 
In  Haines  v.  Campion,  i8  N.  J.  L. 


entering  such  assessment,'*  the  writ 
should  not  be   dismissed  as   having 


49,  the  iwrit  was  sued  out  to  review  been  sued  out  too  late,  where  it  no- 
the  proceedings  to  construct  a  ditch,  where  appears  when  such  entry  was 
and  was  quashed  because  it  was  not  made  or  that  any  entry  was  made  as 
issued  until  nearly  two  years  after  directed  by  the  act.  State  v.  Street, 
the  ditch   had    been    dug    and    paid    etc.,  Com'rs,  38  N.  J.  L.  320. 

Where  a  writ  of  certiorari  issued 
under  Act  N.  J.,  April  2,  1869,  to  re- 


fer. 


In  People  v.  New  York,  a  HHl  (N. 
Y.)  9,  the  writ  was  sued  to  remove     view    assessment    proceedings   upon 

which  a  declaration  of  sale  for  taxes 
had  been  made,  which  act  provided 


proceedings    to    construct    a    sewer, 
and  was  quashed  for  laches. 


Analogy  to  Writ  of  Eitq^. — It  is  a  suffi-  that  the  proceedings  upon  which  such 

cient  reason   for  quashing   the   writ  declarations    and   conveyances   were 

that  it  was  not  sued  out  until  after  founded   "may   be  at   any   time    re- 

the  lapse  of  more  than  two  years — the  viewed  by  certiorari,"  the  writ  was 

time   within   which  a   writ  of    error  not  quashed  for  delay  in  suing  it  out. 

must  be  prosecuted.     People  f.  New  State  v.  Jersey  City,  42  N.  J.  L.  349; 

York,  2  Hill  (N.  Y.)  9.  State  v,  Paterson,  37  N.  J.  L.  380. 

UnoonititutionaUty  of  Prooeedingt.  —        Wtst    Virginia   Statute.  —  Although 

A  writ  of  certiorari  to  review  assess-  Code  W.   Va.,  c.   no,  §  3,   provides 

ments  of  water  rates  will  not  be  dis-  that  on  certiorari  to  a  justice's  court 

missed  for  laches  where  the  objection  the  Circuit  Court   upon  the  hearing 

to  the  assessments  was  based  on  the  shall  review  the  judgment  and  render 

unconstitutionality  of  the  statute  un-  such   judgment    upon  the   merits  as 

der  which  they  were  made.    State  v.  law  and  justice  may  require,  yet  the 

Jersey  City,  45  N.  J.  L.  256.  mere  awarding  of  the  writ  does  not 

Goorgia  Statute. — Under  Code  Geor-  ipso  facto  set  aside  the  judgment  and 

gia,  §  4965,  which  allows  a  reasonable  leave  it  to  be  tried  de  novo^  and  where 

time  for  applying  to  a  judge  of  the  the  relator  has  been  guilty  of  laches 

Superior  Court  for  a  writ  when  the  in  applying  for  the  writ  it  should  be 

judge  is  absent,  the  writ  was  not  dis-  quashed.     Arnold   v,   Lewis   County 

missed  where  the  judgment  was  ren-  Ct.,  38  W.  Va.  142. 
dered  on  Saturday  and  the  judge  left        1.  People  v.  Stark  (Supreme  Ct.),  4 

the  next  day  to  attend  court  in  an-  N.  Y.  Supp.  820;  Dixon  v.  Caruthers, 

other  district,  and  the  petition   was  9  Yerg.  (Tenn.)3o;  Morrison  v.  State, 

afterwards  presented  and  allowed  as  64  Ga.  751. 

soon  as  the  judge  could  be  reached.        2.  Pleading  LimitationB  by  Answer. — 

Kelly  V,  Jackson,  67  Ga.  274.  Notwithstanding    that    Code   N.    Y., 

New  Jersey  Statutes. — A  writ  issued  §  2133,  provides  with  reference  to 
to  review  proceedings  laying  out  a  certiorari  that  any  order  may  be 
ditch  was  quashed  where  the  prose-  made  or  proceeding  taken  in  rela- 
cutor  had  been  guilty  of  laches  and  tion  to  any  matter  not  provided  for 
had  permitted  the  expenditure  of  in  said  article,  as  a  similar  proceed- 
money  without  complaining,  although  ing  may  be  taken  in  an  action  brought 
eighteen  months  had  not  elapsed  since  in  the  same  court;  and  although  see- 
the laying  out  of  the  ditch;  as  Rev.,  tion  413  provides  that  "the  objection 
p.  100,  §  12,  prohibiting  the  issuance  that  the  action  was  not  commenced 
of  the  writ  after  the  lapse  of  eighteen  within  the  time  limited  can  be  taken 
months,  applied  only  to  proceedings  only  by  answer,"  yet  objection  that 


of  courts  of  record.    State  v.  Logan, 
43  N.  J.  L.  421. 


the  writ  was  sued  out  after  the  ex- 
piration of  the  time  allowed  by  stat- 


Although  Pamphl.  Laws  N.  J.  795  ute  may  be  made  by  a  motion  to  dis- 

provides  that  no  writ  of  certiorari  shall  miss.     People  v.   McLean   (Supreme 

be  granted  to  review  an  assessment  Ct.),    19  N.   Y.   Supp.   56;    People   cr. 

under  such   act    "after   six   months  Purroy  (C.  PL).  19  N.  Y.  Supp.  907. 

238 


annflhnl   BismiMal.  ^^^ 


CBRTIORAR 


d» 


SaperBedeas  of  Writ. 


had  a  remedy  by  appeal,  and  failed  to  resort  to  it  as  he  should 
have  done,*  the  writ  will  be  quashed  although  duly  issued.* 

e.  Insufficiency  of  Petition  or  Affidavit. — Insufficiency 
of  the  petition  for  the  writ,  in  that  its  allegations  do  not  show 
that  the  petitioner  is  entitled  to  the  writ,  is  ground  for  quashing 
the  writ.'     And,  in  like  manner,  where  the  affidavit  for  the  writ 


1.  As  to  the  right  to  the  writ  when 
appeal  has  not  been  resorted  to  see 
v.  lo    ^.  ^5)  Appeal  Lost,  supra, 

2.  Halliday  v.  Jacksonville,  etc., 
Plank  Road  Co.,  6  Fla.  304;  Doan  v, 
Sibbit,  61  111.  485;  Farrall  v,  Taylor, 
12  Mich.  113;  Wilder  v,  Hubbell,  43 
Mich.  487;  State  v,  Pownell,  49  N.  J. 
L.  169,  where  the  writ  was  sued  out 
to  review  an  assessment,  and  was  dis- 
missed for  failure  to  appeal  to  the 
board  of  commissioners;  In  re  Hen- 
riques  (N.  Mex.,  1889),  21  Pac.  Rep. 
80,  where  the  relator  had  already 
appealed,  and  the  appeal  was  pend- 
ing; Saratoga,  etc.,  R.  Co.  v,  McCoy, 
5  How.  Pr.  (N.  Y.  Supreme  Ct.)  378; 
Henderson  v.  Lackey.  2  Overt.  (Tenn.) 
no;  McMurry  v.  Milan,  2  Swan 
(Tenn.)  176;  Newman  v,  Rogers,  9 
Humph.  (Tenn.)  122;  Wallerath  v, 
Kapp,  31  Tex.  359. 

In  Alabama  a  writ  of  certiorari  to  a 
justice's  court  should  not  be  dismissed 
by  the  Circuit  Court  because  the  right 
of  appeal  had  not  been  lost  when  the 
writ  was  sued  out,  although  certio- 
rari is  a  remedy  to  be  resorted  to  after 
the  loss  of  the  right  to  appeal.  Wash- 
ington V.  Parker,  60  Ala.  447,  citing 
Casey  v,  Briant,  i  Stew.  &  P.  (Ala!) 
51;  Wright  V,  Gray,  20  Ala.  363;  Van 
Eppes  V.  Smith,  21  Ala.  317. 

8.  Tennessee, — Henderson  v.  Lack- 
ey, 2  Overt.  (Tenn.)  no;  Knox  v.  Car- 
ter, II  Heisk.  (Tenn.)  12;  Childress 
r.  Black,  9  Yerg.  (Tenn.)  317;  Jones 
V.  Williams,  2  Swan  (Tenn.)  105,  a 
case  where  the  writ  was  sued  out  to 
review  a  levy  of  an  execution  upon 
exempt  property,  and  was  dismissed 
because  the  petition  did  not  state 
whether  any  form  of  supersedeas  had 
been  granted,  as  required  by  Act 
Tenn.  1821,  c.  7. 

Texas, — Mays  v,  Lewis,  4  Tex.  i; 
O'Brien  v.  Dunn,  5  Tex.  570;  Kirk 
V.  Graham,  14  Tex.  316;  Inge  v,  Ben- 
son, 15  Tex.  315;  Robinson  V.  Lakey, 
19  Tex.  139;  Perdew  v.  Steadham,  8 
Tex.  274;  Adair  v,  Graham,  17  Tex. 
175;  Bodman  v,  Harris,  20  Tex.  31; 
Baldwin    v,    Hardin,    21    Tex.    443; 


Givins  v.  Blocker,  23  Tex.  633;  Clay 
V,  Clay,  7  Tex.  250;  Guntert^.  Jarvis, 
25  Tex.  581;  Oldham  v.  Sparks,  28 
Tex.  425;  Clark  v,  Hutton,  28  Tex. 
123;  Davis  V,  Wilson,  31  Tex.  136; 
O'Docherty  v,  McGloin,  25  Tex.  67; 
Arnold  v,  Raines,  25  Tex.  Supp.  244; 
Spinks  V,  Mathews,  80  Tex.  373,  a 
case  where  the  writ  was  dismissed 
because  the  petition  alleged  that  a 
plea  to  the  jurisdiction  had  been  over- 
ruled, but  did  not  aver  that  such  plea 
had  been  urged  as  a  defense,  or  that 
any  attempt  had  been  made  to  estab- 
lish it  by  evidence,  and  because  the 
transcript  did  not  show  that  any  ac- 
tion had  been  taken  with  reference  to 
such  plea. 

Saperabnndant  Grounds  for  iMnanoe  of 
Writ. — Where  sufficient  grounds  for 
the  issuance  of  the  writ  are  alleged, 
it  is  not  ground  for  quashal  that 
other  grounds  are  set  out  which  are 
not  material  to  the  questions  involved. 
People  V,  McComber  (Supreme  Ct.),  7 
N.  Y.  Supp.  71. 

Fidlure  to  Desoribe  Judgment.  —  The 
writ  should  be  quashed  where  the 
petition  therefor  does  not  properly 
describe  the  judgment  bought  to  be 
reviewed.     Hopson  v.  Murphy,  i  Tex. 

314. 

Isfiianoo  of  Two  Writs  on  One  Potitlon. 
— Separate  and  distinct  writs  will  not 
be  dismissed  because  they  were  Issued 
on  one  petition,  where  there  has  been 
no  attempt  to  consolidate  the  writs. 
Kennedy  v,  Farnsworth,  3  Humph. 
(Tenn.)  242. 

Alabama  Statute.— Since  under  Code 
Ala.  1886,  §  795,  on  certiorari  to  a 
justice  of  the  peace  there  is  a  new 
trial  in  the  Circuit  Court,  the  writ 
should  not  be  dismissed  on  account 
of  alleged  defects  in  the  petition 
therefor.  Wright  v.  Hurt,  92  Ala. 
591;  Casey  v,  Briant,  i  Stew.  &  P. 
(Ala.)  51;  Van  Eppes  v.  Smith,  21 
Ala.  317,  a  case  where  it  was  held 
that  the  writ  should  not  be  dismissed 
because  of  the  insufficiency  of  the  rea- 
son set  forth  in  the  petition  for  its 
issuance*  Wright  v,  GrsLy,  20  Ala.  363. 
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is  insufficient,  the  writ  should  be  dismissed.* 

/.  Defect  of  Parties— Partits  Piaiatur.— Where  the  prosecutor 
of  the  writ  has  no  interest  in  the  proceedings  sought  to  be 
reviewed  •  the  writ  will  be  quashed.' 


00poiition  Atta«h«d  to  Potition.  — 
Where  the  error  complained  of  was  the 
overruling  of  an  objection  to  a  deposi- 
tion, the  writ  was  not  dismissed  be- 
cause such  deposition  was  attached  to 
the  petition  for  the  writ.  Scott  v. 
McDaniel,  64  Ga.  780. 

Georgia  Statute—  Certificate  as  to 
Payment  of  Costs. — Since  Code  Ga., 
§  4054  r/j^^.,  requires  the  petitioner 
for  a  writ  of  certiorari  to  a  justice  to 
file  in  the  clerk's  office  of  the  Su- 
perior Court,  within  three  months 
after  final  judgment,  his  petition, 
accompanied  by  a  certificate  of  the 
justice  that  the  costs  of  the  trial  below 
have  been  paid,  the  writ  should  be 
dismissed  where  such  certificate  was 
not  signed  until  more  than  three 
months  after  final  judgment.  Fuller 
V,  Arnold,  64  Ga.  599. 

1.  Insaffioienoyof  AffldaYit — New  York. 
—In  People  v.  Suffolk  C.  P.,  18  Wend. 
(N.  Y.)  550,  the  writ  was  quashed 
because  the  affidavit  upon  which  it 
was  issued  did  not  specify  the  errors 
relied  upon,  in  compliance  with  the 
statute. 

Pennsylvania, — In  Benner  v.  Du- 
coing,  I  Brown  (Pa.)  217,  the  writ  was 
dismissed  because  the  affidavit  there- 
for did  not  set  forth  substantially 
that  the  proceedings  if  not  removed 
would  oblige  the  defendant  to  pay 
more  money  than  was  justly  due,  such 
allegation  being,  necessary  under  the 
statute. 

Texas. — In  Spinks  v.  Mathews,  80 
Tex.  373,  the  writ  was  dismissed  be- 
cause the  petition  therefor  was  not 
verified  in  accordance  with  the  re- 
quirements of  the  statute. 

Dakota, — In  Champion  v.  Minne- 
haha County,  5  Dakota  416,  the  writ 
was  issued  to  the  board  of  county 
commissioners  to  review  their  action 
in  calling  an  election  under  the  Local 
Option  Law.  The  court  declined  to 
dismiss  the  writ  on  the  alleged 
ground  that  it  did  not  appear  that  the 
said  board  had  exceeded  their  powers 
or  jurisdiction,  and  that  the  matters 
stated  in  the  affidavit  for  the  writ  had 
no  tendency  to  establish  such  facts, 
the  court  being  of  the  opinion  that 
the   question   whether  or  not    there 


had  been  an  excess  of  jurisdiction 
was  one  to  be  heard  on  the  merits, 
and  not  on  the  application  to  dismiss 
the  writ. 

Yeriiloatioii  by  One  of  Two  Eelaton. — 
The  writ  should  not  be  quashed  be- 
cause the  petition  therefor  is  verified 
by  only  one  of  two  relators.  People 
V.  Cheetham,  45  Hun  (N.  Y.)  6.  90 
Abb.  N.  Cas.  (N.  Y.)  44. 

Preparatioii  of  Aftdavit  bj  Jutioe. — 
A  writ  of  certiorari  to  a  justice's  court 
will  be  quashed  where  the  affidavit 
upon  which  it  was  issued  was  pre- 
pared by  the  justice  before  whom  the 
cause  was  tried.  People  v.  Sufifolk 
C.  P..  18  Wend.  (N.  Y.)  550. 

•abitaiitial  Compliaiioo  with  Statute. — 
The  writ  will  not  be  dismissed  because 
of  the  insufficiency  of  the  affidavit, 
where  it  substantially  complies  with 
the  statute,  and  no  specific  objection 
is  made  thereto.  Seeligson  v.  Wilson, 
58  Tex.  369. 

Statute  Beqniiing  Hearing  on  the 
Meritf.  —  In  Elliott  v.  Mitchell,  3 
Greene  (Iowa)  237,  it  was  held  that 
under  Rev.  Stat.  Iowa  337,  §  5,  re- 
quiring the  District  Court  on  cer- 
tiorari after  hearing  the  cause  to  g^ive 
judgment,  etc.,  the  court  may,  before 
the  hearing,  dismiss  the  writ  because 
of  the  insufficiency  of  the  affidavit 
upon  which  it  was  allowed. 

Additional  AiBdaTit. — On  motion  to 
quash  the  writ  because  the  affidavit 
therefor  was  made  by  attorney,  in- 
stead of  in  person,  the  plaintiff  may 
show  by  affidavit  why  the  original 
affidavit  was  made  by  attorney,  -al- 
though thirty  days  have  elapsed 
since  the  rendition  of  the  judgment 
by  the  lower  court.  Flanagan  v. 
Murphy,  2  Wend.  (N.  Y.)  291. 

Aider  of  Potition  by  Anowor.  —  On 
motion  to  dismiss  the  writ  because  of 
the  insufficiency  of  the  affidavit,  the 
petition  may  be  cured  by  an  answer 
which  shows  that  the  statements  in 
the  petition  are  true.  Taylor  v.  Gay, 
20  Ga.  77. 

2.  See  also  V.  Parties^  su^ra. 

8.  Improper  Party  PlaintiC— WatFon 
V.  May,  6  Ala.  133;  Morse  v,  Williaips, 
92  Mich.  250,  where  the  writ  was  is- 
sued to  review  proceedings  of  a  drain 
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»  of  Partioo  Pltintiff* — The  joinder  of  parties  who  are  not 
entitled  to  the  writ  with  parties  who  are  entitled  to  it  as  parties 
plaintiff  is  not  ground  for  dismissal,  as  the  defect  may  be  reached 
by  motion  to  strike  out  the  parties  improperly  joined.* 

Smnooos  Dlroetion  of  Writ. — Where  the  writ  is  directed  to  improper 
parties  defendant,  it  should  be  dismissed.' 

Traniftar  and  Low  of  Jnrlidiotioii  bofinre  Iimianoo  of  Writ. — The  writ  will 
be  quashed  where,  before  its  issuance,  jurisdiction  of  the  proceed- 


commissioner,  and  was  dismissed  be- 
cause the  affidavit  therefor  and  the 
return  did  not  show  that  the  petitioner 
had  any  interests  to  be  affected  by 
the  proceedings. 

Proceedings  to  Open  Highway, — In 
Vanderstolph  v.  Boylan,  50  Mich. 
330«  the  writ  was  issued  to  review 
proceedings  laying  out  a  highway, 
and  was  Squashed  because  the  peti- 
tioner had  no  interest  in  the  proceed- 
ings except  that  he  was  a  taxpayer. 
Distinguishing  Campau  v.  Button,  33 
Mich.  525.  See  also,  to  the  same 
effect,  Creswell  v.  Commissioners* 
Ct.,  34  Aia.  383.  In  Road,  etc., 
Com*rs,  V,  Thompson,  15  Ala.  134,  and 
Commissioners'  Ct.  v,  Thompson,  iS 
Ala.  694,  the  writs  were  sued  out  by 
landowners.  See  also  Molett  v. 
Keenan,  22  Ala.  484;  Moore  v,  Han- 
cock, II  Ala.  345. 

Assessment  and  Levy  of  Taxes. — In 
People  V,  Hadley,  14  Hun  (N.  Y.)  183, 
a  review  was  sought  of  the  action  of 
the  state  assessors  on  appeal  from 
an  equalization  of  a  county's  assess- 
ment, made  by  the  board  of  super- 
visors. The  writ  was  quashed  because 
it  was  sued  out  on  the  relation  of  the 
board  of  supervisors. 

Assessnunts  for  Street  Improvements, 
— A  writ  allowed  to  review  an  assess- 
ment for  street  improvements  will  be 
quashed  as  to  prosecutors  who  have 
no  ground  of  complaint.  State  v. 
Street,  etc.,  Com'rs,  42  N.  1.  L.  510. 

1.  Mi^oindar  of  Partits  Plaintiff.  — 
People  V.  Cheetham,  45  Hun  (N.  Y.)  6, 
ao  Abb.  N.  Cas.  (N.  Y.)  44,  where  the 
writ  was  issued  to  review  an  assess- 
ment upon  a  railroad  that  had  been 
leased.  The  joinder  of  the  lessor 
company  with  the  lessee  company  as 
a  party  plaintiff  was  not  a  ground  for 
quashal.  See  also  Morris  Canal, 
etc.,  Co.  V.  State,  14  N.  J.  L.  411; 
People  V.  Westchester,  8  Abb.  Pr.,  N. 
S.  (N.  Y.  Supreme  Ct.)  377.  But  see, 
contra^  Woodworth  v,  Gibbs,  61  Iowa 
398,   wherein  an  order  quashing  the 


writ  was  sustained  on  appeal  because 
of  the  misjoinder  of  parties  plaintiff, 
although  objection  that  there  was 
such  misjoinder  was  not  made  in  the 
motion  to  quash. 

Several  Judgments, — A  writ  of  cer- 
tiorari to  a  justice  to  bring  up  a  tax 
warrant  against  delinquents  m  mili- 
tary service  was  not  quashed  because 
it  had  been  issued  upon  the  applica- 
tion of  several  parties,  although  the 
findings  and  judgments  were  several. 
State  v,  Kirby,  5  N.  J.  L.  963. 

8.  Erroneous  Direonon  of  Writ. — In 
People  v.  Highway  Com'rs,  30  N.  Y. 
72,  a  review  was  sought  x>f  ar.  ( ider  of 
commissioners  of  highways  re  moving 
an  encroachment  from  a  highway, 
and  the  writ  was  dismissed  because 
it  was  improperly  directed  to  the 
jurors  who  had  been  summoned  to 
try  the  question  of  encroachment.  It 
was  immaterial  that  the  jurors  ap- 
peared and  defended  their  proceed- 
ings. 

A  writ  applied  for  to  remove  an  in- 
dictment was  directed  to  the  Oyer  and 
Terminer,  although,  when  the  writ 
was  allowed,  the  indictment  was  in 
the  Sessions.  There  was  no  misdi- 
rection, because  when  the  writ  was 
served  the  indictment  was  in  the  Oyer 
and  Terminer,  in  pursuance  of  an 
order  previously  made  by  the  Ses- 
sions.    People  V.  Jewett,  3  Wend.  (N. 

Y.)  314. 

Municipal  Corporations, ^^h  writ  im- 
properly directed  to  a  city  and  to  the 
city  clerk  instead  of  to  the  commc  n 
council  of  the  city  should  be  quashed. 
State  t'.  Milwaukee,  86  Wis.  376. 

Aidor  by  Affidavit.— The  writ  will  n(  t 
be  dismissed  because  the  direction  is 
defective,  when  the  affidavit  accom- 
panying the  writ  properly  describes 
the  respondents,  and  the  return  has 
been  in  fact  made.  Wilson  v.  Gifford, 
41  Mich.  417. 

See  also,  as  to  parties  defendant, 
VIII.  3.  a.  Direction  of  the  Writ, 
supra. 
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ings  and  the  record  thereof  had  been  transferred  to  another  tri- 
bunal than  that  in  which  the  proceedings  were  had  and  to  which 
the  writ  was  directed.^  But  it  is  not  ground  for  quashal  that  the 
inferior  tribunal  has  htcomt  functus  officio.^ 

Ml^oladw. — Where,  however,  the  writ  is  addressed  to  an  im- 
proper party  as  well  as  to  the  proper  party,  it  will  not  be  quashed 
except  as  to  the  improper  party.* 

DtdgnatioB  of  OAoon. — The  writ  will  not  be  quashed  because  the 
officers  to  whom  it  is  directed  are  given  a  wrong  official  designa- 
tion.* 

]>Mt]i  of  latorwted  Ptrm. — The  death  of  a  person  who  is  interested 
in  the  proceedings  under  review,  but  who  is  not  a  party,  is  not 
ground  for  quashal  of  the  writ.* 

1.  Com.  V.  Winthrop,  lo  Mass.  177;  over  the  subject  matter.     Champion 

Morris  Canal,  etc.,  Co.  v.  State,  14  t/.  Minnehaha  County,  5  Dakota  416. 

N.  J.  L.  411;  People  v.  Board  of  Au-  8.  Kmoiadtr  of  Parties  Itafimdaat.— 

ditors  (Supreme  Ct.),  20  N.  Y.  Supp.  A  writ  of  certiorari  to  review  proceed- 

165.  ings  of  a  borough   government   will 

Writ  laraod  to  AiiaMors  aftor  DeliTory  not  be  dismissed  because  it  was  served 

of  BoU. — Where  the  review  of  an  as-  upon  persons  who  petitioned  for  an 

sessment  is  sought  the  writ  should  election  to  determine  whether  or  not 

be  quashed  as  to  the  assessors,  where  such  government  should    be    estab- 

it  appears  that  before  the  allowance  lished,  the  writ  containing  no  com- 

of  the  writ  they  had  perfected  their  mand  addressed  to  such  petitioners, 

roll  and  delivered  it  to  the  town  su-  State  v.  Woodruff  (N.  J.,  1895),  31  Atl. 

pervtsors.     People  r.  Reddy,  43  Barb.  Rep.  224.     But  see,  contra,  Mitchell 

(N.  Y.)  539;  People  r.  Fredericks.  33  r.   Harrison,  32  Tex.  331,  where  the 

How.    Pr.  (N.  Y.   Supreme  Ct.)  150;  writ  was  issued  to  review  proceedings 

People  V,  Fredericks,  48  Barb.  (N.  Y.)  of  the  Probate  Court,  and  was  dis- 

173;  People  V,  Tompkins,  40  Hun  (N.  missed  because  it  made  the  guardian 

Y.)  228;  People  r.  Allegany  County,  of  the   intestate's   minor  children   a 

15  Wend.  (N.   Y.)  198,  a  case  where  party,   he  not  being  a  party  in  the 

the  court  quashed  the  writ,  although  Probate  Court. 

satisfied  that  there  was  error,  because  Boview  of  Street  Assessment. — A  writ 
the  assessors  to  whom  the  writ  was  of  certiorari  to  review  an  assessment 
addressed  had  delivered  the  record  to  the  commissioners  of  streets,  sew- 
to  the  collector  with  the  warrant  of  ers,  etc.,  and  improperly  directed  to 
the  board  of  supervisors.  See  also  the  mayor  and  common  council,  etc.. 
People  V.  Queens  County,  82  N.  Y.  will  be  quashed  as  to  the  mayor  and 
275.  common    council.      State    v.    Street, 

But  the  writ,  when  directed  to  com-  etc.,  Com*rs,  42  N.  J.  L.  510. 

missioners  of  taxes  to  review  anas-  4.  Designatioaof  Oftoers. — See  Morris 

sessment,  will  not  be  quashed  because  Canal,  etc.,  Co.  v.  State,  14  N.  J.  L. 

the  commissioners  have  delivered  the  411,  in  which  case  "  appraisers  "  were 

assessment  roll  to   the   supervisors,  styled    "  commissioners.'*      See  also 

where  such  delivery  was  made  after  People   v.  Rochester,   50  N.  Y.  525, 

service  of  the  writ.     People  v.   Tax  wherein  a  misnomer  was  disregarded 

Com'rs,   I  Thomp.  &  C.  (N.  Y.)  635,  after  appearance  and  return. 

affirmed  in  60  N.  Y.  631.  6.  ]>eath  of  Person  not  a  Party. — A  writ 

8.  Loss  of  Powers  by  Inferior  Trilmnal.  of  certiorari  to  the  Court  of  Quarter 
—A  writ  of  certiorari  to  county  com-  Sessions  to  review  proceedings,  on 
missioners  to  review  their  action  in  the  application  of  a  landowner  to 
calling  an  election  under  the  Local  assess  damages  sustained  by  the  con- 
Option  Law  should  not  be  dismissed  struction  of  a  canal,  will  not  b« 
because  the  powers  and  functions  of  quashed  because,  before  the  suinj; 
the  board  have  ceased,  as  their  acts  out  of  the  writ,  the  landowner  died, 
may  be  aflSrmed,  modified,  or  reversed.  Com.  v.  McAllister,  i  Watts  (Pa.) 
notwithstanding  their  loss  of  control  307. 
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g.  Want  or  Insufficiency  of  Bond. — Where  no  bond  has 
been  given  in  compliance  with  the  order  allowing  the  writ,  or  as 
required  by  statute ;  *  where  a  writ  of  error  bond  has  been  given, 
instead  of  a  certiorari  bond ; '  where  the  bond  is  not  filed  until 
after  the  time  limited  for  the  allowance  of  the  writ ;  •  where  a  bond 
is  not  given  with  two  sureties  as  required  by  statute;*  or  where 
an  order  to  supply  a  lost  bond  is  not  complied  with, — the  writ  will 
be  dismissed.* 

Befeett  in  tlie  Condition  of  the  bond  do  not  constitute  a  ground  for 
dismissing  the  writ  where  it  is  permissible  to  amend  the  bond.* 

Amoant. — Nor  should  the  writ  be  quashed  for  insufficiency  of 
the  bond  in  amount  without  giving  the  petitioner  for  the  writ  an 
opportunity  to  amend  the  bond.'' 

Doteription  of  lodgment. — On  motion  to  dismiss  the  writ  because 
the  bond  does  not  properly  describe  the  judgment,  the  bond  may 
be  aided  by  the  petition  for  the  writ  and  the  transcript.* 

AMoptanoa  of  Seenrity  in  Open  Court. — On  motion  to  dismiss  the  writ 
because  of  the  insufficiency  of  the  bond  in  that  it  was  not  prop- 
erly signed  and  sealed,  the  court  may  decline  to  dismiss,  and  ac- 
cept security  offered  in  open  court.* 

ApproYftl  of  Bond. — The  writ  should  not  be  dismissed  for  failure  of 
the  clerk  to  approve  a  bond  which  has  been  filed  and  acted  upon, 
and  which  the  judge  has  approved.^® 

A.  Confirmation  of  Proceedings  by  Statute. — The  writ 

will  be  quashed  where  the  irregularities  in  the  proceedings  of  the 
inferior  tribunal  have  been  cured  by  statute,  although  the  writ 
was  issued  before  the  enactment  of  the  statute ;  ^^  or,  when  a 

1.  Cotton  V.  Gammon,  4  Tex.  83. 
Ono  Bond  in  Two  Caaao. — The  writ 

cannot  be  dismissed,  after  the  term 
has  closed  to  which  it  is  returnable, 
on  the  ground  that  it  was  sued  out  to 
review  two  cases  tried  before  .a  jus- 
tice, and  but  one  bond  was  given. 
Smith  V,  Hearne,  2  Stew.  &  P.  (Ala.) 
81. 

2.  Love  V.  Hall,  3  Yerg.  (Tenn.) 
408. 

8.  Baker  v.  McDaniel,  87  Ga.  18. 

4.  Mays  r.  Lewis,  4  Tex.  i. 

6.  Johnson  v,  McKissack,  20  Tex. 
160. 

6.  Davis  V.  Calhoun.  24  Ala.  455- 

Bnrplnsago  in  Bond. — It  is  not  ground 
for  dismissing  the  writ  that  the  bond, 
in  addition  to  the  statutory  condition 
that  the  petitioner  will  perform  the 
judgment  of  the  County  Court  if  the 
same  be  against  him,  contains  an  ad- 
ditional condition  that  he  will  prose- 
cute his  suit  to  effect.  Nelms  v. 
Draub  (Tex.  Civ.  App.,  1893),  22  S.  W. 
Rep.  995. 

BUtntorj  Condition!.  —  In  M'  Intosh 


r.  Langtree,  6  Yerg.  (Tenn.)  317,  a 
writ  was  dismissed  because  the  con- 
ditions of  the  bond  did  not  comply 
with  the  statute. 

7.  McClellan  v.  Allison,  19  Ala. 
671 ;  Hoare  z/.  Harris,  14  111.  35;  Smith 
V.  Wilson,  15  Tex.  132. 

8.  Lima  r.  Pinkston,  i  Overt.  (Tenn.) 
344;  Seeligson  «/.  Wilson,  58  Tex.  369; 
Nelson  v.  Hart  (Tex.  Civ.  App.,  1893), 
23  S.  W.  Rep.  831,  distinguishing  and 
criticising  McMahan  v.  Chambers,  36 
Tex.  277. 

9.  Lima  7/.  Pinkston,  i  Overt.  (Tenn.) 

344. 

10.  Approval  of  Bond. — Nelms  z/.  Draub 

(Tex.  Civ.  App..  1893),  22  S.  W.  Rep. 
995,  wherein  it  was  held  that  the  bond 
might  be  approved  nunc  pro  tunc. 

Where  the  County  Court  in  response 
to  the  writ  returns  a  bond  given  by 
the  petitioner,  such  return  amounts 
to  an  approval  of  the  bond,  and  the 
writ  should  not  be  quashed  because 
the  bond  was  not  approved,  Watson 
V.  State,  85  Ga.  237. 
11.  Confirmatory  Statute.— Laws  N.  Y 
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curative  statute  is  enacted,  the  court,  instead  of  quashing  the 
writ,  will  give  the  prosecutor  leave  to  discontinue.^ 

i.  Miscellaneous  Grounds  for  Quashal — Appeal  Pmding.— 

It  is  ground  for  quashal  that  an  appeal  was  pending  at  the  time 
of  the  issuance  of  the  writ,  though  it  has  not  been  uniformly  so 
held.* 

MultiterioiuniMt. — And  it  is  also  ground  for  quashal  that  the  writ 
was  sued  out  to  review  two  distinct  adjudications.' 

Prior  Applioatioa. — The  pendency  of  a  prior  application  for  the 
writ,  prematurely  made,  is  not  ground  for  quashal.^ 

Judge  Improperlj  Allewing. — Where  the  writ  has  been  improperly 
allowed  by  the  judge  out  of  court,*  or  by  a  judge  other  than  the 
one  to  whom  the  application  is  addressed,  it  will  be  quashed.® 

i874»  c.  256,  confirming  special  pro-  pending  from  the  judgment  of  the 

ceedings  for  the  widening  of  a  high-  lower  court.     The  petitioner  for  the 

way  in  a  certain  village,  was  operative,  writ  should  be  permitted  to  elect  which 

notwithstanding  the  fact  that  before  of  the  remedies   he   will   rely   upon, 

the  passage  of  the  act  a  writ  of  cer-  Lindheim  v,  Davis,  2  Tex.  App.  Civ. 

tiorari   was   sued   out  to  review  the  Cas.,  §  108. 

proceedings,  the  law  having  been  en-  8.  In  Dreswell  v.   Commissioners' 

acted    before   the   hearing   upon  the  Ct.,  24  Ala.  282,  the  writ  was  dismissed 

writ.     People  z/.  McDonald,  69  N.  Y.  because  it  was  sued  out  to  review  two 

362,  a^rmfff^4  Hun(N.  Y.)  187,  ff/f'i»^  distinct  final  orders  of  the  commis- 

Duanesburgh  v.  Jenkins,  57  N.  Y.  177.  sioners*    court,    one    establishing    a 

A  writ  sued  out  to  review  an  assess-  public  road,  and  the  other  granting  a 

ment  was  quashed  where,  after  issu-  license  to  keep  a  ferry.     See  also,  to 

ance  of  the  writ,  an  act  was  passed  the  same  effect,  Smith  v.  Hearne,  2 

curing  the  assessment.     State  v,  Ap-  Stew.  &  P.  (Ala.)  81. 

gar,  31  N.  J.  L.  358.     But  see,  contra^  Two  Writs  Iisaed  on  One  Ffttitioii  wiU 

State  v.   Bergen,  34  N.  J.   L.  438,  a  not  be  quashed  where  there  has  been 

case  where  the  writ  was  sued  out  to  no  attempt  to  consolidate  the  writs, 

review  an  assessment  for  public  im-  Kennedy  v.   Farnsworth,   3  Humph, 

provements,  and  the  same  was  found  (Tenn.)  242. 

irregular  for  noncompliance  with  the  4.  Pandenoy  of  Prior  AppUeatiom. — A 

city  charter.     The  entire  assessment  writ  of  certiorari  allowed  by  a  justice 

was   declared    invalid    and   vacated,  of  the  Supreme  Court  will  not  be  dis- 

notwithstanding  Act  N.  J.,  April  2,  missed  because  of  the  pendency  of  a 

1869,  which  was  designed  to  heal  de-  prior  application  for  a  writ  made  to  a 

facts  in  proceedings  relative  to  street  cricuit  judge  in  the  county  where  the 

improvement;    such   act   not  having  proceedings  were  taken,  where  such 

gone  into  operation  until  after  the  al-  prior     application     was     premature, 

lowance  and  return  of  the  certiorari.  Rowe  v.  Rowe,  28  Mich.  353. 

1.  Madison  v.  County  Com*rs,  34  6.  People  v.  McDonald,  2  Hud  (N. 
Me.  592.  Y.)  70. 

2.  Ptndenoy  of  Appeal. — In  Williams  6.  Duggan  v,  M' Kinney,  7  Yerg. 
V,  Williams,  71  N.  Car.  427,  a  writ  (Tenn.)  21,  a  case  where  the  writ  was 
issued  by  the  Supreme  Court  was  dis-  issued  by  two  justices  on  an  appHca- 
missed  for  the  reason  that  the  cause  tion  to  the  circuit  judge  and  was  dis- 
had  already  been  carried  to  that  court  missed,  although  the  circuit  judge 
by  appeal.  and  the  two  justices  had  concurrent 

In  New  Mexico^  where  redress  can  jurisdiction  to  issue  the  writ, 

be  had  by  an  appeal  already  pending,  Isnied  by  Out  Judge  in  the  Abeenee  of 

the  writ  should  be  dismissed.     In  re  Another.  —  It  is  not  ground  for  dis- 

Henriques  (N.   Mex.,    1889),  21   Pac.  missing  the  writ  that  it  was  issued 

Rep.  80.  by  the  judge  of  another  circuit  than 

But  in   Texas  it  is  not  ground  for  that  in  which  the  case  was  pending, 

dismissing  the  writ  that  an  appeal  is  and  that    the  record  does   not  show 
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WHt  Improperly  iMaed. — It  is  ground  for  quashing  the  writ  that  it 
was  issued  without  being  specially  allowed  ;  ^  that  a  rule  on  the 
opposite  party  to  show  cause  against  the  issuance  of*the  writ  was 
necessary,  and  was  not  made ;  ^  or  that  the  writ  was  not  issued 
within  the  proper  time  after  its  allowance ;  •  but  not  where  the 
failure  to  issue  the  writ  within  the  proper  time  after  its  allowance 
was  occasioned  by  the  fault  of  the  opposite  party.'* 

Failnrt  to  Serve  the  writ  within  the  proper  time  after  its  allowance 
has  also  been  held  ground  for  quashing  it.^ 


that  ttie  judge  of  the  latter  circuit  was 
absent  when,  upon  the  motion  to  dis- 
miss, he  certifies  that  he  was  in  fact 
absent.  Prescott  v.  Carter,  76  Ga. 
103,  distinguishing  67  Ga.  246. 

1.  Want  of  Allooatnr  or  Fiat. — .Al- 
though a  writ  issued  without  hav- 
ing been  allowed,  or  without  a  fiat, 
will  be  dismissed,  Young  v,  Kelsey, 
46  Mich.  414;  Benner  v.  Ducoing, 
I  Browne  (Pa.)  217;  McDowell  v, 
Keller,  i  Heisk.  (Tenn.)  449;  yet  in 
a  case  where  the  writ  is  a  matter  of 
right  it  will  not  be  quashed  for  the 
want  of  an  allocatur,  Young's  Peti- 
tion, 9  Pa.  St.  215.  And  after  the 
voluntary  appearance  of  the  defend- 
ant without  excepting  to  the  writ  be- 
cause it  was  issued  without  a  fiat,  it 
should  not  be  dismissed.  Shields  v, 
Greene  County,  2  Coldw.  (Tenn.)  60. 

AllowaxLOO  by  Gommifliioner  withoat 
Leave. — A  writ  of  certiorari  allowed 
by  a  commissioner  without  leave  of 
the  Supreme  Court  was  superseded, 
Comstock  V,  Porter,  5  Wend.  (N.  Y.) 
98;  but  in  Caledonian  Co.  v,  Hoosick 
Falls,  7  Wend.  (N.  Y.)  508,  the  writ, 
although  improperly  allowed  by  the 
commissioner  instead  of  by  the  Su- 
preme Court,  was  not  quashed,  for 
the  reason  that  the  court  ratified  the 
issuance  of  the  writ  by  directing  a 
supplementary  return. 

2.  Com.  V.  Downing,  6  Mass.  72. 
Service  of  Bale  to  Show  Ganse  upon 

Poor  Debtor. — Where  the  writ  was  is- 
sued to  review  proceedings  for  the  re- 
lief of  a  poor  debtor,  and  service  was 
made  upon  the  justices,  and  the  latter 
appeared  before  the  writ  issued  and 
prior  to  the  service  of  the  scire  facias ^ 
it  was  immaterial  that  the  rule  to 
show  cause  was  not  served  upon  the 
debtor,  although  the  order  of  the 
court  would  have  justified,  and  per- 
haps required,  the  service  of  the  rule 
upon  him;  and  the  court  refused  to 
quash  the  writ.  Dow  v  True  19  Me. 
46. 


Xiohigan  Statute. — The  provision  of 
3  How.  Stat.  Mich.,  §  1740,  ^.4,  that 
notice  of  the  writ  of  certiorari  to  re- 
view proceedings  establishing  a  drain 
shall  be  served  on  the  drain  commis- 
sioner within  ten  days  after  the  "de- 
termination** of  such  commissioner, 
is  not  applicable  where  the  writ  is 
issued  to  review  an  assessment  for 
cleaning  a  drain;  and  a  common-law 
writ  of  certiorari  sued  out  to  review 
such  an  assessment  will  not  be  quashed 
for  want  of  such  notice.  Loree  v. 
Smith,  100  Mich.  252. 

8.  Snyder  v.  Roper,  i  Morr.  (Iowa) 
229. 

4.  Hopkins  v,  Suddeth,  18  Ga.  518, 
a  case  where  the  failure  to  issue  the 
writ  was  due  to  the  fact  that  the  at- 
torney for  the  defendant  had  mislaid 
the  papers  in  the  case. 

Xiitake  of  Clerk. — It  is  not  ground 
for  dismissal  that  the  writ  has  never 
been  issued,  when  it  appears  that  the 
failure  to  issue  the  writ  was  due  to  a 
mistake  of  the  clerk,  occasioned  by 
the  fact  that  another  writ  was  pend- 
ing between  the  same  parties;  the 
defendants  having  answered,  and  an 
order  having  been  taken  requiring 
them  to  answer  over  because  their 
first  answer  was  not  sufficiently  full. 
Wheeler  v.  State,  23  Ga.  9. 

5.  Delay  in  Service  of  Writ. — It  is 
ground  for  dismissal  that  a  writ  of 
certiorari  directed  to  a  justice  has  not 
been  served  upon  him  within  the  time 
after  its  allowance  required  by  the 
statute.  Bunday  v,  Dunbar,  5  Minn. 
444;  Robson  V,  Nye,  4  Wis.  217,  a 
case  where  a  writ  which  had  not  been 
served  within  the  time  required  by 
statute  was  dismissed,  although  re- 
turn had  been  made. 

In  Parman  v.  School  Inspectors, 
49  Mich.  63,  the  writ  was  issued  March 
25th  to  review  proceedings  to  erect  a 
fractional  school  district.  No  attempt 
was  made  to  serve  the  writ  until  April 
17th,  at  which  time  the  organization 
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Tlw  BatnriL — Likewise  where,  after  the  allowance  of  the  writ,  due 
diligence  has  not  been  used  to  have  it  returned,  it  will  be  dis- 
missed.' But  the  writ  will  not  be  dismissed  for  insufficiency  of 
the  return.* 

PrMMntor't  LaehM  or  Htgleet. — The  writ  has  been  dismissed  for 
want  of  prosecution  ;  •  for  neglect  to  bring  on  the  argument  ;*  for 
failure  of  the  prosecutor  to  appear  and  point  out  the  errors  com- 
plained of ;  ^  and  for  failure  to  file  reasons  for  reversal  as  required 
by  the  rules  of  court.* 

T«m,  Dftto,  and  ladorMmeiit  of  Writ. — The  writ  will  not  be  dismissed 
for  failure  of  the  clerk  to  make  it  returnable  to  the  ensuing  term 
of  court ; '''  nor  because  it  was  dated  later  than  the  day  on  which 
it  issued  ;  ®  nor  because  it  was  improperly  indorsed  or  entitled  in 

of  the  district  had  been  completed,  and  that  the  same  is  a  fair  representation 

taxes  had  been  voted  to  build  a  school-  of  the  proceedings.     Star  Glass  Co. 

house,  and  a  contract  had  been  made  v.    Longley,  64  Ga.   576.      See    also 

for  its  construction.     No  good  reason  State  v,  Kirby,  5  N.  J.  L.  963;  Dyer  v. 

appeared  for  the  delay  in  serving  the  Lowell,  33  Me.   260;  Peck  v.  Reed,  3 

wnt.    The  objections  against  the  pro-  Tex.  App.  Civ.  Cas.,  §  265. 

ceedings    being   mere    irregularities,  8.  Ogden  v.  Mifflin,  16  N.  J.  L.  268; 

and   not   jurisdictional,   and   the    re-  Anonymous,  16  N.  J.  L.  394;  Anony- 

spondents    having   appeared    merely  mous,  3  N.  J.  L.  320. 

for  the  purpose  of  protesting  against  Ai&rmaiiooofProooodingi. — Where  two 

the  sufficiency  of  the  service,  the  writ  years  elapsed  after  the  return  without 

was  dismissed.  any  proceedings  being  had,  the  judg- 

1.  Laek  of  Dillgonoe  in  Soouring  Bo-  ment    of    the    inferior   tribunal   was 

torn. — In  Bannister  v,  Allen,  i  Blackf.  affirmed.     Ferrell  v.  Rodgers,  i  N.  J. 

(Ind.)  414,  a  motion  for  an  alias  cer-  L.  265. 

tiorari  was  denied  because  the  plain-  4.  Shepherd  v.  Sliker,  31  N.  J.  L. 

tiff  had  not  used  proper  diligence  in  432. 

having  the  writ  issued  and  delivered,  5.  Baker  v.  Moore,  3  N.  J.  L.  517; 

and   in   having  the  complete  record  Holmes  v.  Williams,  3  N.  J.  L.  518; 

made  and  transmitted  to  the  clerk  of  0*Leary  v.   Bolton,    50  Miss.   172,  a 

the  court.    See  also  Voorheis  r.  Kerns,  case  where  the  judgment  of  the  in- 

3  N.  J.  L.  521,  a  case  where  the  plain-  ferior  court  was  affirmed  for  failure 

tiff  in  certiorari  failed  to  see  that  the  of  the  prosecutor  to  appear  and  point 

return  of  the  justice  was  delivered  to  out  the  errors  complained  of. 

the    clerk    and    filed;    Oysters    and  6.  Bell  v.  Overseers  of  Poor,  14  N. 

Emigh's  Road,  i  Yeates  (Pa.)  3.  J.  L.  131. 

Tozao  Statnto.  —  Under  Rev.    Stat.  7.  Lindheim  v,  Davis,  2  Tex.  App. 

Tex.,  art.   311,  which  specified   that  Civ.  Cas.,  §  108. 

the  writ  should  be  dismissed  for  want  8.  Dato  w  Writ. — Act  N.  J.,  March 

of   sufficient  cause  appearing  in  the  17,  1855,  §  i  (Nix.  Dig.  635),  required 

affidavit,   or  for  want  of  a  sufficient  all  writs  to  bear  date  as  of  the  day 

bond,  it  was  not  ground  for  dismissal  on  which  the  same  should  issue,  but 

that  the  justice  to  whom  the  writ  was  where  a  writ  of  certiorari  was  dated 

addressed  failed  to  make  return.   Peck  later  than  the  day  on  which  it  actually 

V.  Reed,  3  Tex.  App.  Civ.  Cas.,  §  265.  issued  the  court  declined  to  dismiss 

8.  Iniaffloionej  of  Botnm. — In  Wells  it.     Morris  Canal,  etc.,  Co.  v,  Mitch- 

r.  Flowers,  41  Ga.  327,  the  court  de-  ell,  31  N.  J.  L.  99. 

clined  to  dismiss  the  writ  because  a  Where    the    teste    is    dated   simply 

memorandum  of  the  evidence  was  an-  "Tuesday"    and    no  amendment   is 

nexed  to  the  papers  and  sent  up  by  asked,  the  writ  should  be  quashed, 

the  inferior  court  as  an  answer.  '  Say  res  v.   Ridgway,  8  N.  J.   L.  373, 

It  is  not  ground  for  dismissal  that  citing  Anonymous,   3   N.   J.    L.    214; 

^he  magistrate  accepts  a  statement  in  Anonymous,  6  N.  T.  L.  167;  Bunn  v 

rhe  petition  as  his  return,  and  certifies  Thomas,  2  Johns.  (N.  Y.)  19a 
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the  name  of  the  state.* 

Proeeedings  Corroetad  befon  Botiirn. — The  writ  was  superseded  where 
it  was  issued  to  review  errors  in  a  tax  list,  and  before  return  the 
officers  corrected  the  errors  in  compliance  with  the  statute.* 

Pajment  erf  IHunagw. — Where  a  corporation  applied  for  the  writ  to 
review  an  assessment  of  damages  for  land  taken,  and,  pending  the 
petition  for  the  writ,  paid  the  damages  assessed,  such  payment 
was  not  voluntary,  but  was  made  to  enable  the  corporation  to 
enter  upon  the  land,  and  was  not  ground  for  dismissing  the  writ.' 

KiBdeMriptioiiof  Judgment.— Failure  of  the  judgment  sent  up  to  an- 
swer the  description  in  the  writ  is  not  ground  for  quashal,  as  an 
alias  writ  should  be  allowed.* 

4.  The  Motion—^.  Quashal  by  Gourt  Suo  Motu. — If  at  any 
time  the  court  is  advised  that  the  writ  has  been  improperly 
issued,  it  may  in  the  exercise  of  its  discretion  dismiss  the  writ 
on  its  own  motion,  without  any  application  for  dismissal  being 
made  by  either  party.* 

b.  On  Motion  of  Plaintiff, — The  writ  will  be  dismissed  on 
the  motion  of  the  plaintiffs,  upon  their  suggesting  to  the  court 
that  they  have  released  their  interest  in  the  subject  matter  in  dis- 
pute.* 

c.  On  Demurrer. — A  motion  to  quash  the  writ  for  insufficiency 
of  the  petition  therefor  is  tantamount  to  a  demurrer  to  the  peti- 
tion ;  ^  and,  on  the  other  hand,  an  exception  to  the  petition  for 

1.  State  V,  Kirby,  5  N.  J.  L.  963;  reasons  other  than  those  aUeged  In 
Morris  Canal »  etc.,  Co.  v.  State,  14  N.  the  motion  to  dismiss.  -  O'Brien  v, 
J.  L.  411;  Readington  Tp.  v,  Dilley,  Dunn,  5  Tex.  570;  Independent  Pub. 
24  N.  J.  L.  209;  State  v.  Justice,  24  Co.  v.  American  Press  Assoc.  (Ala., 
N.  J.  L.  413,  wherein  it  was  held  that  1894),  15  So.  Rep.  947.  See,  contra^ 
a  writ  improperly  indorsed  might  be  Champion  v.  Minnehaha  County,  5 
amended;  State  v.  Hanford,  11  N.  J.  Dakota  416. 

L.  71.  6.  Diuaiflsal  on  Motion  of  PUintift.^ 

2.  Saratoga,  etc.,  R.  Co.  v.  McCoy,  A  certiorari  was  sued  out  in  behalf 
5  How.  Pr.  (N.  Y.  Supreme  Ct.)  378,  of  heirs  to  review  proceedings  for  the 
a  case  where  a  writ  was  directed  to  sale  of  decedent's  land.  The  writ 
school  trustees  to  review  errors  in  a  was  dismissed  on  their  motion  be- 
tax  list,  and  the  trustees  pursuant  to  cause  they  had  released  their  interest 
statute  corrected  the  errors  in  the  in  the  land  to  the  person  claiming 
tax  list  and  refunded  the  money  im-  title  under  such  sale,  notwithstanding 
properly  collected,  whereupon  the  the  fact  that  a  quit-claim  deed  made 
writ  was  superseded.  by  one  of  said  heirs  prior  to  the  re- 

8.  Com.  V.  Hall,  8  Pick.  (Mass.)  440.     lease  was  shown  to  the  court.     Lewis 

4.  Lima    v.     Pinkston,     i    Overt,     v.  Lewis,  15  Ohio  715. 

(Tenn.)  344.  Agreemont    to   Ditmitt.  —  Since   the 

5.  Flournoy  v.  Payne,  28  Ark.  87;  commissioners  of  highways  are  a 
Ex  p,  Pearce,  44  Ark.  509;  State  v,  quasi  corporation,  an  agreement  made 
Browning,  27  N.  J.  L.  527;  State  v,  by  them  for  the  dismissal  of  a  writ 
Newark,  30  N.  J.  L.  303,  a  case  where  of  certiorari  is  not  binding  when  it 
the  writ  was  dismissed  because  the  is  entered  into  by  them  individually 
prosecutor  had  been  guilty  of  laches;  without  any  resolution  of  the  board 
State  V.  Kingsland,  23  N.  J.  L.  85;  authorizing  such  agreement.  Mc- 
Haines  v.  Campion,  18  N.  J.  L.  49.  Manus  v,  McDonough,  107  111.  05. 

Binniflsal  Dnr  Beasont  not  Aisigned. —        7.  Bodman  v,   Harris,  20  Tex.  31; 
The  court  may  dismiss  the  writ  for    Ward   v,   McRimmond,   12  Tex.  314; 
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thcLwrit  is  equivalent  to  a  motion  to  dismiss;  and  a  judgment 
for  the  defendant  on  such  an  exception  is  practically  the  same  as 
a  dismissal.^ 

It  is  not  the  preferred  practice,  however,  to  object  to  the  suffi- 
ciency of  the  petition  for  the  writ  by  exceptions,  but  a  motion 
should  be  made  to  dismiss.* 

Domvrm  to  the  Betnrn. — The  writ  may  be  quashed  for  insufficiency 
of  the  petition  therefor  on  demurrer  to  the  return,'  under  the 
familiar  rule  that  the  demurrant  may  be  ousted  because  of  the 
insufficiency  of  his  own  pleading.* 

d.  Formalities  of  Motion. — The  motion  to  dismiss  may  be 

denied  where  it  is  not  properly  entitled.* 

Objaeaoa  Waived. — An  objection  that  a  motion  to  dismiss  is  not 
signed  must  be  made  before  the  court  acts  on  the  motion,  other- 
wise it  will  be  considered  waived.* 

e.  Time  of  Making  Motion — ^At  xatnm  Term. — As  has  been 

seen,  in  distinguishing  between  a  supersedeas  and  a  quashal  of 
the  writ,''  a  motion  to  quash  is  not  entertained  before  the  return 
term.**  But  such  motion  may  be  made  when  the  writ  is  return- 
able though  in  fact  no  return  has  been  made,* 

After  Betnrii  Term. — Application  to  quash  for  mere  irregularities 
attencliiiir  the  issuance  of  the  writ  should  be  made  at  the  term  to 
which  the  writ  is  returnable,  and  not  thereafter.'*  Where,  how- 
Great  Falls  Ice  Co.  v.  District  of  Co-  9.  Saratoga,  etc.,  R.  Co.  v,  McCoy, 
lumbia,  19  D.  C.  327;  Spooner  v.  5  How.  Pr.  (N.  Y.  Supreme  Ct.)  378. 
Seattle,  6  Wash.  370.  10.  Ezell  v.Holloway,2Baxt.fTenn.) 

1.  EUett  V.  Moore,  6  Tex.  243.  15;  Nance  v.   Hicks,  i  Head  iTenn.) 

8.  EUett  V,  Moore,  6  Tex.  243.  624;  Copeland  v.  Cox,  5  Heisk.  (Tenn.) 

8.  State  V.  Timme,  70  Wis.  627.  171;  Hodge  v.  Dillon,  Cooke  (Tean.) 

4.  See  article  Demurrer.  279;    Hamilton   v.   Archer,    i   Overt. 

6.  Title  of  Motion. — In  Peck  v.  Wit-  (Tenn.)  368,  a  case  in  which  it  was 
beck,  2  How.  Pr.  (N.  Y.)  70,  a  motion  held  that  the  motion  should  be  made 
to  set  aside  a  certiorari  because  the  either  on  the  rule  day  or  in  the  mom- 
papers  for  the  motion  were  entitled  ing  upon  the  meeting  of  the  court  or 
*'  W.,  defendant  Sn  error,  ads.  P.,  in  on  any  day  during  the  term.  See  also 
error,"  instead  of  W.,  ads.  of  People  Nix  v.  Johnson,  3  Sneed  (Tenn.)  326; 
fx  reL  P.,  was  denied.  Brayton  v,  Freese,  i  Ind.  121;  Kings- 

6.  Flanagan  v.  Smith,  21  Tex.  493.       land  v.  Gould,  6  N.  J.  L.  161;  Smith 

7.  See  XIV.  i.  Distinction  between  v,  Hearne,  2  Stew.  &  P.  (Ala.)  8t,  a 
Quashal  and  Supersedeas^  supra,  case  where  a  motion  to  dismiss,  made 

8.  Clark  v.  Lawrence,  i  Cow.  (N.  after  the  term  to  which  the  writ  was 
Y.)  48;  People  r.  McDonald,  2  Hun  returnable,  on  the  ground  that  the 
(N.  Y.)  70;  People  v.  Cooper,  57  How.  writ  was  sued  out  to  review  two  cases 
Pr.  (N.  Y.  Supreme  Ct.)463.  But  see,  and  that  but  one  bond  was  given,  was 
contra^  Spooner  v,   Seattle,  6   Wash,     denied. 

370,  a  case  where  the  writ  was  quashed  Aftor  Continiuuiot. — A  motion  to  dis- 

before  return.  miss  for  insufficiency  of  the  affidavit 

Motion  on  Fint  Day  of  Xotnm  Tom. —  cannot  be  made  after  the  return  term. 

Since  a  justice  of  the  peace  may  make  although  the  cause  has  been  contin- 

his  return  during  any  portion  of  the  ued,   Brayton  v.  Freete,  i  Ind.  lai; 

first  day  of  the  term  to  which  the  writ  notwithstanding  an  agreement  at  the 

is   returnable,   a    motion    to  dismiss  return  term  to  continue  without  preju- 

made  on  such  day  is  premature.     Hill  dice.  Burns  v.  Bishop  (Tex.  Civ.  App.. 

V,  Young,  3  Mo.  337.  1895),   29  S.   W.   Rep.   83.     See   also 
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ever,  the  ground  for  dismissal  is  that  the  writ  has  been  improvi- 
dently  issued,  it  may  be  dismissed  after  the  return  term ;  the 
dismissal  in  such  cases  being  usually  by  the  court  suo  motu^  or 
without  a  formal  motion  by  the  respondent.*  The  rule  that  the 
motion  to  dismiss  must  be  made  at  the  return  term  does  not 
apply  where  the  grounds  upon  which  it  is  based  have  arisen  after 
the  return  term.* 

Want  of  ProMontion  may  be  taken  advantage  of  by  a  motion  to 
dismiss  made  at  any  time.* 

Mowery  v.  Lawson,  12  Tex.  31;  Jor-  made  a  return  and   his   papers  are 

dan  V,  Slaughter,  10  Tex.  318.  necessary  to  contradict  the  petition. 

Aft«r  iMiiM  Made  up.— Since  Miss.  Uhles  v.  Nolen,  2  Coldw.  (Tenn.)  529. 
Stat,  provides  that  the  trial  in  the  Waiver  of  Motion. — Where  a  motion 
Circuit  Court  on  certiorari  to  a  jus-  is  made  at  the  return  term,  it  is  not 
tice's  court  shall  be  de  novo  on  the  waived  by  failure  to  call  it  up  for  de- 
merits, it  is  too  late  after  the  plead-  cision  until  twelve  months  thereafter, 
ing^  have  been  made  up  to  dismiss  Copelandz/.  Cox,  5  Heisk.  (Tenn.)  171. 
the  writ  because  of  the  insufficiency  1.  Flournoy  v,  Payne,  28  Ark.  87, 
of  the  petition.  where  the  dismissal  was  by  the  court 

Failure  to  Qive  Hotioe  of  BemovaL —  JM<7m<7/»  after  a  hearing  on  the  merits; 

Beck  V.   Knabb,  i  Overt.  (Tenn.)  55,  Ex  p.  Pearce,  44  Ark.  509;  People  v, 

wasacase  where  the  defendant  in  cer-  Allegany  County,   15  Wend.  (N.  Y.) 

tiorari  was  permitted  to  take  excep-  198;  People  v.  New  York,  2  Hill  (N. 

tions  after  the  first  term,  because  he  Y.)  9;  People  v.  Tax  Com'rs,  9  Hun 

had  not  been  apprised  of  the  removal  (N.  Y.)  609;  People  v,  Rochester,  21 

of  the  cause.  Barb.  (N.    Y.)  656;    People   v.  Board 

In   Gardner    v,    Barger,   4    Heisk.  of  Police,  82  N.  Y.  506;  State  t^.  Essex 

(Tenn.)  672,  it  was  held  that  a  motion  Public  Road   Board,  37  N.  J.  L.  335. 

to  dismiss  made  at  the  third  term  after  But   see  Cooke  v,  Reinhart,  i    Rawle 

the  return  was  not  too  late,  as  there  (Pa.)  317,  where  the  court  refused  to 

was  nothing  in  the  record  to  show  that  quash   a  writ  after   a  delay  of  two 

the  defendant  had  notice  of  the  writ  terms,  although  a  writ  of  error  was 

until  he   entered   his  appearance  by  brought  instead  of  a  writ  of  certio- 

making   the   motion.      See  also  Mc-  rari;  /»  r^  Robinson's  Estate,  6  Mich. 

Dowell  V,  Keller,  i  Heisk.  (Tenn.)  449.  137,  wherein  it  was  intimated  that  an 

A  motion  made  at  the  return  term  objection  that  the  writ  was  improperly 

is  not  too  late  although,  because  of  sued  out  was  made  too  late  when  it 

service  of  notice  less  than  five  days  was  raised  for  the  first  time  in  a  brief 

before  the  first  term  after  the  filing  submitted  by  leave  of  court  after  the 

of  the  petition,  a  term  ensues  between  hearing. 

the  filing  of  the  petition  and  the  return  After  Motion  to  Amend  Betnrn. — An 

term.     Hardin  v.  Williams,  5  Heisk.  objection  that  the  writ  was  improp- 

(Tenn.)  385.  erly  awarded  is  not  waived  by  allow- 

Tezae  Statute.  —Under  Sayles'  Civ.  ing  a  motion  to  be  made  to  amend  the 
Stat.  Tex.,  art.  3ii»  a  motion  to  dis-  return  before  moving  to  quash.  Peo- 
roiss  cannot  be  entertained  after  the  pie  v,  McDonald,  2  Hun  (N.  Y.)  70. 
return  term.  Burns  v.  Bishop  (Tex.  After  a  Trial  on  the  Meilti  a  motion 
Civ.  App.,  1895),  29  S.  W.  Rep.  83;  to  dismiss  on  the  ground  that  the  pe- 
Gabel  v.  Houston,  29  Tex.  335;  Holt  tition  does  not  show  sufficient  reason 
V.  McCasky,  14  Tex.  229;  Steinlein  v.  for  not  appealing  will  not  be  enter- 
Dial,  10  Tex.  268;  Abies  v.  Pearle,  10  tained.  Chappell  v.  Jones,  8  Humph. 
Tex.  285;  Ahrens  v.  Giesecke,  9  Tex.  (Tenn.)  107. 

433:  O'Brien  v,   Dunn,   5  Tex.  570:  8.  Failure   to    Supfily    Loet   Bond. — 

Peck  V.  Reed,  3  Tex.  App.  Civ.  Cas.,  Johnson  v.  McKissack,  20  Tex.  160, 

§265;  Gulf,  etc.,  R.  Co.  V,  Conner,  2  a  case  where  a  motion   to  dismiss, 

Tex.  App.  Civ.  Cas.,  §  109.  based  on  the  failure  of  the  plaintiff 

Before  Betnrn  hae  bera  Made. — A  mo-  in  certiorari  to  comply  with  an  order 

tion  to  dismiss  for  insufficiency  of  the  to  supply  a  lost  bond,  was  entertained 

petition  should  be  made  at  the  return  after  the  return  term, 

term,   although  the   justice  has  not  3.  Anonymous,  16  N.  J.  L.  394. 
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/  Specification  of  Grounds  for  Quashal. — The  motion 

should  specify  the  particular  grounds  relied  upon  for  quashal.^ 

6.  Hearing  of  Motion — a.  Extrinsic  Evidence. — On  a  motion 
to  dismiss  because  of  the  insufficiency  of  the  petition  for  the  writ, 
the  allegations  of  the  petition  are  taken  as  true,^  and  it  is  not 
permissible  to  read  affidavits  to  disprove  such  allegations.' 

Tho  Xaoord  Batunied  may  be  looked  to  on  a  motion  to  quash,*^  and 


1.  Melton  V.  Edwards,  6  Heisk. 
tTenn.)  250,  wherein  the  court  says, 

The  difficulty  in  the  case  arises  from 
the  failure  of  the  defendant  to  specify 
the  grounds  of  his  motion  to  dismiss.** 

Insollleienoy  of  AAdaTit. — Where  the 
objection  is  that  the  affidavit  is  not 
sufficient,  the  particular  defect  in  the 
affidavit  should  be  pointed  out.  Lind- 
heim  v,  Davis,  2  Tex.  App.  Civ.  Cas., 
§108. 

An  allegation  that  the  affidavit  and 
writ  wholly  fail  to  show  a  case  in 
which  the  writ  should  issue  is  insuffi- 
cient, as  it  does  not  point  out  the  par- 
ticulars in  which  the  affidavit  was 
insufficient.  Champion  v,  Minnehaha 
County,  5  Dakota  416. 

Where  the  affidavit  substantially 
complies  with  the  statute  and  no  spe- 
cific objection  is  made  thereto,  the 
motion  to  dismiss  will  be  denied. 
Seeligson  v.  Wilson.  58  Tex.  369.  See 
also  Rollison  v,  Hope,  18  Tex.  446. 

8.  As  to  dismissal  after  hearing  on 
merits,  instead  of  affirmance,  see 
XVI.  Judgment ^  infra, 

AUagationf  of  Potition  Takon  as  Trno. 
— Small  V,  Bischelberger,  7  Colo.  563; 
Otten  V,  Lehr,  68  111.  64;  Wilson  v. 
Lowe,  7  Coldw.  (Tenn.)  153;  Nicks 
r.  Johnson,  3  Sneed  (Tenn.)  326;  Mel- 
ton V.  Edwards,  6  Heisk.  (Tenn.)  250; 
Darling  v.  Neill,  15  Tex.  104;  King 
V,  Longcope,  7  Tex.  236;  McKensie 
V.  Pitner,  19  Tex.  135;  Great  Falls 
Ice  Co.  V.  District  of  Columbia,  19 
D.  C.  327,  wherein  it  is  said  that  the 
facts  stated  in  the  petition  are  as- 
sumed to  be  "  substantially  true.'* 

8.  AffldaYita. — Chicago,  etc.,  R.  Co. 
V,  Whipple,  22  III.  105;  Davis  v,  Ran- 
dall, 26  111.  243,  in  which  case  it  was 
held  that  affidavits  could  not  be  read 
either  in  support  of,  or  against,  the 
petition.  Nance  v.  Hicks,  i  Head 
(Tenn.)  624;  Studdurt  v.  Fowlkes,  2 
Swan  (Tenn.)  537;  Trigg  v.  Boyce,  4 
Hayw.  (Tenn.)  100;  Stuart  v.  Hall,  2 
Overt.  (Tenn.)  179.  following  Beck  w. 
Knabb,  i  Overt.  (Tenn.)  55;  Hender- 
son V.   Lackey,  2  Overt.  (Tenn.)  no; 


Melton  V.  Edwards,  6  Heisk.  (Tenn.) 
250;  G'Docherty  v,  McGloin,  25  Tex. 
67.  But  see,  contra.  State  v.  Wood- 
ward, 9  N.  J.  L.  21,  a  case  where  the 
writ  was  issued  to  review  proceed- 
ings to  lay  out  a  road.  The  writ  was 
quashed  because  it  appeared  from 
affidavits  produced  by  the  respond- 
ents that  the  variance  complained  of 
between  the  road  as  laid  out  and  that 
as  prayed  for  was  produced  by  the 
prosecutor  of  the  writ. 

In  North  Carolina  affidavits  may  be 
read  either  in  opposition  to,  or  in 
support  of,  the  affidavit  for  the  writ. 
Ledbetter  v.  Lofton,  i  Murphy  (N. 
Car.)  184.  In  Vervell  v.  Trexler,  i 
Murph.  (N.  Car.)  438,  the  defendant 
having  filed  affidavits  in  opposition 
to  the  affidavit  for  the  writ,  the  plain- 
tiff was  allowed  a  continuance  to  ^to- 
cure  counter  affidavits. 

B7  Agreement  of  the  Partiei  affidavits 
may  be  read  on  a  motion  to  dismiss. 
Ezell  r.    HoUoway,   2   Baxt.  (Tenn.) 

15. 

To  Aid  the  Court  in  Ezeroite  of  BiMi*- 
tioa. — On  motion  to  quash  the  writ, 
affidavits  may  be  read  to  aid  the  court 
in  the  exercise  of  its  discretion. 
Crosby  v.  Probate  Ct.,  3  Utah  51. 

AAdaTit  of  Party.— It  is  not  permis- 
sible to  disprove  the  petition  by  the 
affidavit  of  an  adverse  party.  Beck 
r.  Knabb,  I  Overt.  (Tenn.)  55;  King 
V.  Rentfroe,  i  Overt.  (Tenn.)  191. 

Harmlen  Error. — Error  in  receiving 
extrinsic  evidence  on  a  motion  to  dis- 
miss was  immaterial  where  the  wr : 
was  properly  dismissed  because  i' 
the  insufficiency  of  the  petition  ap- 
parent on  its  face.  O'Docherty  ?• 
McGloin,  25  Tex.  67. 

Fendeney  of  Suit  for  Iijiiiietion.-'On 
a  motion  to  dismiss  the  writ,  it  may 
be  shown  by  the  record  that  a  suit 
for  injunction  against  the  judgment 
of  the  inferior  tribunal  is  pending- 
Stuart  V.  Hall,  2  Overt.  (Tenn.)  179' 

4.  Harris  v.  Gleghorn,  12  Lea  (Tenn.) 
381;  Darby  v.  Davidson,  27  Tex.  43^! 
Jones  ».  Nold,  22  Tex.  381;  Crawford 
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the  writ  should  be  dismissed  where  the  facts  stated  in  the  peti- 
tion are  contradicted  by  the  return.* 

b.  Reasons  Assigned  by  Court. — Where  the  writ  is  prop- 
erly quashed,  it  is  immaterial  that  wrong  reasons  are  given  by 
the  court  therefor,*  or  that  good  grounds  are  considered  insuffi- 
cient ;  •  and  the  court  may  dismiss  the  writ  on  grounds  other 
than  those  assigned  in  the  motion.* 

6.  Order  of  Dismissal  -  soop«  of. — In  the  absence  of  statute,  the 
court,  u|)on  granting  a  motion  to  dismiss,  should  merely  order  the 
dismissal  of  the  writ  and  give  judgment  for  costs  against  the 
prosecutor  of  the  writ,  and  should  not  enter  a  new  judgment.* 

BurpriM  in  Rendition  of  Jndgmtat. — Where  the  grounds  for  dismissal 
were  good  it  was  immaterial  that  the  order  was  made  in  the  ab- 
sence of  the  plaintiff's  attorney,  upon  leave  given  by  the  court.* 

V.  Grain,  19  Tex.  145;  Aycock  v.  WiU-  considered,  ab  it  related  to  the  mer- 

iams,  18  Tex.  392.  its. 

ConelntiYeneM  of  Xotnm. — In  Texas ^  8.  Lamar  v.  Commissioners'  Ct.,  21 

on  motion  to  dismiss,  the  facts  stated  Ala.  772;  O'Brien  v,  Dunn,  5 Tex.  570. 

in  the  justice's  transcript  cannot  be  8.  Bunday  v.  Dunbar,  5  Minn.  444. 

taken  in  opposition  to  those  set  forth  4.  Independent  Pub.  Co.  v.  Ameri- 

and  sworn  to  in  the  petition  for  the  can  Press  Assoc.  (Ala. ,  1894),  15  So. 

writ.     Hearn  v,  Foster,  21  Tex.  401.  Rep.  947.     But  see,  contra,,  Champion 

See  also  Crawford  v,  Crain,  19  Tex.  v.    Minnehaha   County,    5   Dak.   416, 

T45,  in    which  case  a  justice's  tran-  wherein  it  was  held  that  an  order  dis- 

script  was  referred  to  for  the  purpose  missing  the  writ  could   not  be  sus- 

of  showing  that  the  writ  was  applied  tained   where   none   of    the   grounds 

for  within  the  proper  time.  alleged  for  the  dismissal  were  good. 

But  in  Tennessee  the  justice's  papers  although  there  might  have  been  other 

may  be  read  to  contradict  the  allega-  grounds. 

tions  of   the   petition.      McCorkle  v.  5.  Woton  v.  Manning,  11  Tex.  327; 

Brooks,  6  Heisk.  (Tenn.)  601;  Spivy  Hopson  v.  Murphy,  i  Tex.  314. 

V.   Latham,   8   Humph.   (Tenn.)  703;  Tenneiwa     Btatnt*.  —  Under     Code 

Finley  v.  King,  i  Head  (Tenn.)  123.  Tenn.,  §  3157  (Act  1817,  c.  119,  g  2), 

Bile&ee  of  Beoord. — An  allegation  of  which  requires  the  court  on  dismissal 

the   petition  that  the  petitioner  was  to  enter  judgment  against  the  princi- 

not  served   with   process   cannot   be  pal   and  sureties  for  the  amount  of 

contradicted  by  a  return  which  does  the  judgment  below,  the  court  should 

not  show  that  the  process  was  exe-  not  award  a  procedendo^  but  should 

cnted,  especially  where  other  portions  render  judgment   anew.      Roddy   v, 

of  the   record  throw   doubts  on   the  Bacon,  3  Cold w.  (Tenn.)  253. 

return.      Wilson   v.   Moss,    7   Heisk.  Judgment  for    the  amount   of  the 

(Tenn.)  417.  judgment  below  should  be  rendered. 

Where  the  petition  alleges  that  an  notwithstanding  a  defect  in  the  judg- 
appeal  from  the  judgment  of  a  justice  ment  of  the  County  Court.  Marshall 
was  prayed  for  and  granted,  mere  si-  v.  Hill,  8  Yerg.  (Tenn.)  loi. 
lence  of  the  papers  returned  upon  the  The  foregoing  provision  is  appli- 
question  as  to  whether  an  appeal  was  cable  where  the  writ  is  issued  to  re- 
prayed  is  not  ground  for  dismissing  view  executions  upon  judgments  ren- 
the  writ.  Spivy  v.  Latham,  8  Humph,  dered  by  a  justice  of  the  peace,  Roddy 
(Tenn.)  703.  v.  Bacon,   3  Coldw.  (Tenn.)  253;  but 

L  Edde  v.  Cowan,  i  Sneed  (Tenn.)  where  the  writ  is  sued  out,  not  to 

390.  review  the  cause  upon  its  merits,  but 

In  Miehigan  the  merits  are  not  con-  on  account  of  the  issuance  of  execu- 

sidered  on  a  motion  to  quash.   Maybee  tion  after  the  judgment  had  been  sat- 

V.   Miner,   44    Mich.    207;    Loree    v,  isfied,  the  statute  is   not  applicable. 

Smith,  100  Mich.  252;  Rowe  v.  Rowe,  and  judgment  should  not  be  rendered 

28  Mich.  353,  wherein  a  ground  for  anew.      Kincaid    v.    Smith,   8  Yerg. 

dismissal   that    "the   case   is    not    a  (Tenn.)  217. 

proper  one   for   that  writ"  was  not  6.  Baker  v.  McDaniel,  87  Ga.  18. 

•2-  \ 


HMring  and  Determiiuttion.       CER  TIORARI,  At  the  Return 

7.  Procedendo. — The  dismissal  of  the  writ  leaves  the  judgment 
of  the  inferior  tribunal  in  full  force.^  Instead  of  rendering  a  new 
judgment,*  the  court  upon  dismissing  the  writ  should  award  a 

writ  of  procedendo,^  which  is  a  notification  to  the  inferior  court 
that  the  supersedeas  has  been  vacated,  and  an  authorization  to 
proceed  with  tlie  execution  of  its  judgment* 

XV.  HsAsnro  ahd  Detebmihatioh— 1.  At  the  Beturn  Term. — ^The 
general  practice  is,  after  the  writ  has  been  issued  and  return  made 

1.  Standifer  v.  Bush,  8  Smed.  &  M.  rari  to  a  justice's  court,  the  removal 

(Miss.)  383.  is  for  trial  de  navo^  where  a  judgment 

8.   See    XVI.   3.    Power    to  Render    of  dismissal  is  rendered  for  failure  to 

Judgment  AneWy  infra,  comply  with  a  rule  to  give  security 

8.  Keat  v,  Goldstein,  7  B.  &  C.  525,  for  costs,  the  dismissal  puts  an  end 

14  E.  C.  L.  94, 1  M.  &  R.  305, 17  E.  C.  L.  to  the  action  and  does  not  revive  the 

255;  Chicago,  etc.,  R.  Co.  v.  Fell,  22  111.  judgment  of  the  justice  so  as  to  en- 

333;  Darmstxdter  v.  Armour,  17  111.  able   him  to  issue  execution.      It  is 

App.  285;  Oysters  and  Emigh's  Road,  only  where  the  quashal  is  for  want  of 

I  Yeates  (Pa.)  3;  Mallett  v.  Hutchin-  merits  in  the  petition,  or  because  of 

son,  I   Head  (Tenn.)  558;  Kincaid  v.  the  insufficiency  of  the  bond,  that  th« 

Morris,  10  Yerg.  (Tenn.)  252;  M'ln-  judgment  of   the   justice  is  revived, 

tosh  V.  Langtree,  6  Yerg.  (Tenn.)  317;  Miller  v.  Holtz,  23  Tex.   138.      And 

Jones  V,   Williams,   2    Swan  (Tenn.)  where  the  writ  is    dismissed   subse- 

105,  where  the  writ  was  sued  out  to  quent  to  the  return  term  for  failure 

review    the    levy    of    an    execution;  to  comply  with  an  order  to  supply  a 

Perdew    v,    Steadham,    8    Tex.   274;  lost  bond,  it  is  error  to  award  a  pro* 

Wood  ?'.  Rich,  8  Tex.  280;  Ahrens  v.  cedendo,     Johnson   v,   McKissack,  20 

Giesecke,  9  Tex.  432,  where  it  was  Tex.  160. 

held  that  there  should  not  be  a  judg-  TennMiee     8tatut«.  —  Under    Code 

ment  of  affirmance,  but  that  a  proce-  Tenn.,  ^  3138  (Act  1817,  c.  119,  §2), 

dendo  should  be  awarded;  Givens  v,  which  requires  the  court  on  dismissal 

Blocker,  23  Tex.  633;  Miller  r.  Holtz,  to  enter  judgment  for  the  amount  of 

23  Tex.  138,  wherein  it  was  held  that  the  judgment  below,  the  Circuit  Court 

the  court  should  either  certify  its  ac-  should  not  award  a  procedeniUf.     Mai- 

tion  to  the  inferior  court  or  award  a  lett  v.  Hutchinson,  i  Head  (Tenn.)  558. 

procedendo;  White  v.  Casey,  25  Tex.  In  Weigand  r.  Malatesta,  6  Coldw. 

552;  Clark  V,  Hutton,  28  Tex.  123.  (Tenn.)  362,  which  was  an  action  of 

Baminioii  4>f  Baoord.  —  Rinehart  v,  forcible  entry  and  detainer,  there  was 

Cowell,  44  N.  J.   L.  360,  was  a  case  a  judgment  for  the  plaintiff,  and  a 

where  the  writ  was  sued  out  to  review  writ  of  possession  was  issued.     The 

highway  proceedings,  and  upon  dis-  court,  upon  quashing  a  writ  of  cer- 

missal  the  record  was  remitted.  tiorari  which  had  been  sued  out  to 

Reoord  not  Bemoved. — Where  the  writ  review  such  judgment,  properly  sum- 
was  improvidently  issued  to  officers  moned  a  jury  to  assess  da'mages  for 
who  were  not  in  possession  of  the  the  wrongful  suing  out  of  the  writ, 
record,  a  bare  quashal  of  the  writ  and  rendered  judgment  on  the  verdict 
was  sufficient.  People  v,  Allegany  of  such  jury,  instead  of  awarding  a 
County,  15  Wend,  (N.  Y.)  198.  procedendo  to  the  justices  who  origi- 

Bemoval  of  Criminal  Canso  —  jBefore  nally  tried    the   case,    although  the 

Trial,— On  dismissal  of  a  writ  sued  judgment   rendered  in   favor  of  the 

out  to  review  the  denial  of  a  change  plaintiff  by  the  justices  did  not  give 

of  venue  the  cause  is  remitted  for  fur-  him  any  sum   for  rent  or  damages, 

ther  proceedings.     Hauser  v»  State,  but  only  costs. 

33  Wis.  678.  4.  Darmstaedter  v.  Armour,  17  111. 

After  Conviction  and  Sentence. — Upon  App.    285.      See   also   article    PROCE- 

dismissal    of  a     writ    improvidently  dendo. 

awarded  after  conviction  and  sentence  "  A  writ  will  be  sent  to  the  justice, 

a  procedendo  should   issue.     Dean   v.  commanding  him  to  proceed  to  exe> 

State,  63  Ala.  153.  cute  his  judgment."     White  v  Casey, 

In  Tezaa,  in  which  state,  on  certio-  25  Tex.  552. 
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thereto,  to  hear  the  cause  and  determine  whether  or  not  the  pro- 
ceedings under  review  were  within  the  jurisdiction  of  the  inferior 
tribunal  and  regular ;  such  hearing  is  not  had  prior  to  the  term 
to  which  the  writ  is  returnable.* 

2.  Hearing  on  the  Pleadings. — As  will  be  seen  hereinafter,  the 
decision  of  the  reviewing  court  is  based  on  an  inspection  of  the 
record  returned.*  The  hearing  cannot  be  had  upon  the  petition 
for  the  writ  and  the  answer  thereto.' 


1.  Brown  z/.  Smith,  24  Ga.  418. 
Retnm  Made  before  Betnrn  Day. — In 
Sawyer  v.  Wood,  18  Wend.  (N.  Y.)63i, 
it  was  held  that  no  proceedings  could 
be  had  in  the  Supreme  Court  until 
the  return  day,  although  a  return 
had  been  previously  made,  and  al- 
though the  statute  provided  that  the 
Supreme  Court  might  compel  a  re- 
turn, and  "upon  the  same  being 
made/*  the  cause  should  proceed,  etc. 
Tranieript  Attached  to  Petition. — The 
hearing  should  not  be  had  before  the 
justice  has  sent  up  a  certified  tran- 
script, although  an  ex  parte  transcript 
is  attached  to  the  petition  for  the  writ. 
Dicus  V.  Bright,  23  Ark.  107. 

Hearing  on  Admitted  Copy  of  Beoord. — 
In  Ex  p.  Dugan,  2  Wall.  (U.  S.)  134, 
the  Supreme  Court  of  the  United 
States  declined  to  hear  the  cause  on 
the  merits,  upon  a  copy  of  the  record 
which  the  attorney-general  admitted 
to  be  correct,  and  allowed  a  continu- 
ance at  the  instance  of  the  attorney- 
general  to  await  the  return  of  the 
writ. 

Oppertnnity  to  Show  Cause  againat  the 
Writ.  —  In  North  Carolina^  when  the 
writ  is  granted  upon  aflSdavits  and  a 
rule  to  show  cause,  it  stands  for  trial 
without  further  argument.  Anony- 
mous, I  Hayw.  (N.  Car.)  367;  Dawsey 
V.  Davis,  I  Hayw.  ^N.  Car.)  280. 

But  when  the  writ  is  granted  upon 
affidavits  only,  without  a  rule  to  show 
caase,  it  stands  for  trial  without  no- 
tice. Without  a  rule  to  show  cause, 
it  is  in  the  same  situation  as  a  writ 
granted  by  the  judge  out  of  court. 
The  adverse  party  must  have  an  op- 
portunity to  show  cause  against  it, 
and  no  trial  is  to  be  had  until  he  has 
had  a  day  in  court  and  fails  to  appear, 
or  appears  without  effect.  Anony- 
mous, I  Hayw.  (N.  Car.)  367. 

Ltave  to  File  Affidavits.  —  When 
a  cause  is  removed  by  certiorari, 
granted  by  a  judge  out  of  court,  it 
must  be  placed  on  the  argument 
docket,  and  the  affidavits  of  the  de- 


fendant may  be  received  to  show  the 
impropriety  of  granting  a  new  trial, 
and  therefore  the  court  will  not  or- 
der a  new  trial  until  the  affidavits 
on  both  sides  are  received.  Dawsey  v. 
Davis,  I  Hayw.  (N.  Car.)  280. 

Tennefsee. — In  Hamilton  v.  Archer, 
I  Overt.  (Tcnn.)  368,  and  Dwiggins 
V,  Robertson,  i  Overt.  (Tenn.)  81,  it 
was  held  that  certiorari  from  the  Su- 
preme Court  was  not  triable  at  the 
first  term  succeeding  that  at  which 
the  writ  had  been  granted,  but  that 
the  writ  remained  open  to  exception, 
and  if  no  exceptions  were  taken,  the 
trial  might  be  had  at  the  next  ensuing 
term. 

Georgia — Hearing  without  Disposal 
of  Traverse. — Code  Ga.,  §  4066,  pro- 
vides that  "  the  plaintiff  or  defendant 
in  certiorari  may  at  the  first  term,  and 
before  the  hearing,  traverse  the  truth 
of  the  answer  or  return,  which  trav- 
erse shall  be  in  writing,  specifying 
the  portion  of  the  answer  or  return  in- 
tended to  be  controverted,  *  *  *  and 
the  issue  formed  upon  such  traverse 
shall  be  tried  by  a  special  jury,"  etc. 
Where  a  portion  of  the  return  as  to 
material  facts  was  traversed,  it  was 
error  to  hear  and  determine  the  cause 
without  disposing  of  the  traverse. 
If  not  overruled  on  demurrer,  an  issue 
should  have  been  made  for  trial  by 
a  jury.  The  record  not  showing 
that  the  traverse  was  admitted  to  be 
true,  it  could  not  be  presumed  that  it 
was  so  admitted.  Phillips  v.  Atlanta, 
78  Ga.  773. 

Order  Directing  Hearing  of  Trav- 
erse,—  In  Mundy  v,  Martin,  44  Ga. 
195,  it  was  held  that  where  the  trav- 
erse was  filed  in  vacation,  the  judge 
properly,  by  formal  order,  directed 
the  case  and  the  traverse  to  be  sent 
\o  the  next  term  of  the  Superior 
Court  for  trial. 

2.  See  XV.  4.  Matters  dehors  Record^ 
infra, 

8.  Hearing  under  Stipulation.  —  In 
Hornor  v.  O'Shields,  33  Ark.  117,  the 
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HeariBg  on  Demurrer. — Where  the  order  sought  to  be  reviewed  is 
set  out  at  length  in  the  petition  for  the  writ,  and  the  rules  of  the 
court  allow  return  to  be  made  by  demurrer,  the  court  will,  on 
demurrer,  determine  the  sufficiency  of  the  order,  and  render  judg- 
ment in  accordance  with  such  decision.* 

8.  Extent  of  Eeview— «.  Restriction  of  Inquiry  to  Juris- 
diction AND  Regularity  of  Proceedings.— The  court  from 

which  the  writ  of  certiorari  issues,  in  reviewing  the  proceedings 
of  the  inferior  tribunal,  does  not  try  the  merits,  unless  authorized 
by  statute  to  do  so,*  but   confines  itself  to  inquiring  whether  or 


court  declined  to  hear  the  cause  upon 
the  petition  for  the  writ  and  the  an- 
swer thereto,  even  under  stipulation, 
no  transcript  of  the  proceedings  being 
exhibited  with  either  the  petition  or 
the  answer. 

In  Maine,  MftitaohnBttti,  and  Vermont 
the  hearing  is  had  on  the  applica- 
tion for  the  writ,  and  the  writ  is  not 
allowed  until  it  has  been  determined 
that  substantial  justice  requires  a 
quashal  of  the  inferior  tribunal's  pro- 
ceedings. Lewiston  v,  Lincoln  Coun- 
ty, 30  Me.  19;  Haven  t'.  Essex  County, 
155  Mass.  467;  Charlestown  v.  Mid- 
dlesex County,  109  Mass.  270;  Wal- 
bridge  v.  Walbridge,  46  Vt.  617. 

Extrinsic  Evidence,  —  When  the 
hearing  is  had  before  the  issuance  of 
the  writ,  in  Maine  and  Massachusetts^ 
it  may  be  shown  by  extrinsic  evidence 
that  substantial  justice  has  been  done, 
and  that  the  proceedings  ought  not  to 
be  quashed.  Levant  v.  Penobscot 
County,  67  Me.  429;  White  v.  Lincoln 
County,  70  Me.  317;  Smith  v.  Cumber- 
land County.  42  Me.  395;  Petition  of 
West  Bath,  36  Me.  74;  Haven  v.  Essex 
County,  155  Mass.  467;  Mendon  v. 
Worcester  County,  5  Allen  (Mass.) 
13.  When  the  hearing  is  on  the  writ, 
however,  evidence  dehors  the  record 
is  excluded.  Levant  r.  Penobscot 
County,  67  Me.  429;  White  v.  Lincoln 
County,  70  Me.  317.  And  extraneous 
evidence  is  not  heard  to  contradict  the 
record.  Mendon  v,  Worcester  County, 
5  Allen  (Mass.)  13;  Charlestown  v. 
Middlesex  County,  109  Mass.  270. 

See  XIV.  4.  Matters  dehors  Record^ 
infra ^  ior  an  exposition  of  the  gen- 
eral doctrine  as  to  the  consideration 
of  evidence  dehors  the  record. 

1.  Stewart  v.  Superior  Ct.,  loi  Cal. 

594. 
3.  Chicago,  etc.,  R.  Co.  v.  Fell,  22 

111.  333;  Highway  Com'rs  v.  Carthage, 

27  111.  140;  State  V.  Powers,  68  Mo. 


320;  Williamson  v,  Carnan,  i  Gill.  & 
J.  (Md.)  195;  People  v.  Canal  Board, 
29  Hun  (N.  Y.)  159;  Com.  v,  James, 
142  Pa.  St.  32;  Healy  r.  Kneeland, 
48  Wis.  497. 

The  Doetrint  Exponnded.--Upon  the 
question   as   to  the  extent   to  which 
the  court  will,  on  certiorari,  review 
the  proceedings  of  an  inferior  court, 
Scholfield,  C.J.,  in  Hamilton  v,   Har- 
wood,  113  111.  154,  said:  "  This  is  a  pe- 
tition for  a  common-law  writ  of  cer- 
tiorari.    It  is  assumed  by  the  petition 
that  such  a  writ  may  be  used  as  a  com- 
plete substitute  for  a  writ  of  error  or 
an  appeal,  and  that   by  virtue  of  it 
errors  in  ruling  upon  the  law  and  the 
evidence  in  the  progress  of  the  trial, 
and  in  the  application  of   the  law  to 
the   facts   in   the   rendition  of  judg- 
ment, may  be  corrected.     This  is  a 
grave  misapprehension.      The    ofBce 
of  the  writ  is  only  to  bring  before  the 
court  awarding  it  the  record  of  the 
proceedings  of  the  inferior  tribunal, 
and   the    judgment   must    either    be 
that  the  writ  be  quashed  and  a  proce- 
dendo awarded,  or  that  the  record  of 
the   proceedings   be   quashed.    *  •  ♦ 
The  rulings  of  the  court  upon  the  law 
and  the  evidence  in  the  progress  of 
the  trial,  and  in  the  application  of  the 
law  to  the  facts  in  the  rendition  of 
judgment,  cannot  be  reviewed  in  this 
manner.     We  can  only  inquire,  when 
a  return  is  made  to  the  writ  bringing 
the  record  before  us,  whether  the  in- 
ferior court  had  jurisdiction  and  pro- 
ceeded legally,  i,e,,  followed  the  form 
of  proceeding  legally   applicable    in 
such  cases;  and  not  whether  it  cor- 
rectly decided   the  questions  arising 
upon  the   admission  or  exclusion  of 
evidence,  the  giving  and  refusing  of 
instructions,  and  other  like  questions, 
during  the  progress  of  the  trial  before 
the  court  and  jury,  and  in  the  over- 
ruling of  motions  for  new  trials  and 
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not  the  inferior  tribunal  kept  within  its  jurisdiction  and  proceeded 
r^ularly.* 

in  arrest  of  judgment*  and  the  rendi-  diction  of  the  inferior  court  could  be 

tton   of   judgment  after  verdict,  etc.  inquired  into,  and  that  the  rulings  of 

The  rulings  of  a  court  may  be  errone-  the  court  on  the  trial  could  not  be 

ous,  and  yet  it  may  have  jurisdiction  considered.     See  also  State  v.  Whit- 

and  proceed  legally.     If  the  position  ford,  54  Wis.  150,  wherein  it  was  held 

of  counsel  for  the  petitioners   were  that  no  inquiry  could  be  made  except 

correct,  the  constitutional  and  statu-  as  to  the  jurisdiction,  unless  the  writ 

tory  limitations  would  be  utterly  use-  was  sued  out  to  review  the  acts  of 

less,  for  in  every  case  it  would  only  an  oflScer  having  quasUyi^xcvsX  powers 

be  necessary  to  sue  out  a  certiorari  and  acting  in  a  summary  manner,  in 

to  bring  all  the  rulings  of  the  inferior  which   case   errors   or    irregularities 

court  before  the  appellate  court  for  might  be  corrected, 

review.     Where  decisions  upon  ques-  United   States, — Harris   v.    Barber, 

tions  of  law  and  fact  arising  during  129   U.    S.    366,   affirming  Barber    v. 

the   progress  of  the  trial,  or  in  the  Harris,  6  Mackey  (D.  C.)  586,  wherein 

rendition    of    judgment,   other    than  Gray,  J.,   quotes  with  approval  the 

such  as  relate  to  the  question  of  ju-  language  of  Weinch,  J.,  in  delivering 

risdiction  or  the  legality  of  the  pro-  the  opinion  of  the  Supreme  Court  of 

ceeding,  are  reviewable  upon  certio-  the  District  of  Columbia:  "Whether 

rari,  it  is  by  virtue  of  some  statute  the  proof  came  up  to  these  averments 

which  has  no  existence  in  this  state.''  or  not  cannot  be  inquired  into  upon 

1.  Alabama, — McCuUey  v.  Cunning-  a  writ  of  certiorari.     Certiorari  goes 

ham,  96  Ala.  583;  Camden  v,  Bloch,  only  to  the  jurisdiction.     It  does  not 

65  Ala.  236.  go  to  any  errors  of  judgment  that  may 

Illinois, — Hamilton  v,  Harwood,  113  have   been  committed  by  the  justice 

111.    154;  Deer  v.    Highway   Com'rs,  in  the  progress  of  the  exercise  of  that 

109   111.   379;    Peterson  v,  Lawrence,  jurisdiction." 

20  111.  App.  631;    Chicago,   etc.,   R.  Certiorari  to  Court  of  Xeoord. —  The 

Co.   V.    Fell,    22    111.    333;    Highway  general  rule  is,  that  upon  certiorari 

Com'rs  V,  Carthage,  27  111.  140.  to  an  inferior  court  the  court  from 

Iowa, — ^Jordon  v,  Hayne,  36  Iowa  which  the  writ  issues  will  only  inquire 

9,  a  case  in  which  it  was  intimated  into  errors  and  defects  which  go  to 

that  fraud  in  conducting  an  election  the  jurisdiction  of  the  court  below, 

could  not  be  inquired  into  on  certio-  and  for  all  other  errors  or  irregulari- 

rari.  ties  the  party  must  resort  to  his  rem- 

Maryland, — Gaither  v,  Watkins,  66  edy  by  appeal  or  writ  of  error.  This 
Md.  576,  a  case  where  the  writ  was  rule  has  been  more  frequently  applied 
sued  out  to  review  proceedings  of  the  when  the  writ  is  sent  to  a  justice  of 
county  commissioners  opening  a  pub-  the  peace,  but  it  is  equally  appli- 
lic  road.  It  appearing  that  the  com-  cable  to  any  case  where  the  writ  issues 
missioners  had  jurisdiction,  the  writ  to  a  court,  whether  of  record  or  other- 
was  quashed  without  inquiring  into  wise,  which  proceeds  according  to  the 
irregularities.  course  of  the  common  law.     Hausei 

Missouri, — State  v.  Smith,  loi  Mo.  v.  State,  33  Wis.  678;  Poe  v.  Marion 

174,  citing  Hannibal,  etc.,  R.  Co.  v,  Mach.  Works,  24  W.  Va.  517. 

State  Board  of  Equalization,  64  Mo.  The  Rendition  of  Judgment  by  Defiinlt 

294.  without  Proof  was  held,  in  Frederick 

Pennsylvania, — In.  re  Germantown  v,  Clark,  5  Wis.  191,  not  tq  be  a  juris- 
Ave.,  99  Pa.  St.  479;  Com.  v.  James,  dictional  error  such  as  could  be  in- 
142  Pa.  St.  32,  wherein  the  writ  was  quired  into.  Citing  Roberts  v.  War- 
issued  to  review  a  desertion  proceed-  ren,  3  Wis.  736. 

ing,  and  the  court  declined  to  inquire  Modiileation  of  Aweeiment.  —  Since 
into  other  questions  than  the  regular-  Stat.  Nev.  1867,  p.  11,  g  i,  provides 
ity  of  the  proceeding.  Darby  Borough  that  any  person  i/ggrieved  by  a  sup- 
School  Dist.  Appeal,  160  Pa.  St.  79.  plementary   assessment  may   appear 

Wisconsin, — Smith  v,  Bahr,  62  Wis.  before  the  county  commissioners  and 
244;  Lewis  V.  Larson,  45  Wis.  353;  apply  to  have  such  assessment  equal- 
Newton  fr.  Leary,  64  Wis.  190,  wherein  ized,  modified,  or  discharged,  upon 
it  was  held  that  nothing  but  the  juris-  such  an  application  an  order  striking 
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Begnlarity  of  Prooee^.ingt. — By  a  review  of  the  regularity  of  the  in- 
ferior tribuiiars  proceedings  is  meant  an  inquiry  whether  the  form 
of  proceeding  legally  applicable  to  the  case  was  followed  ;  and  not 

whether  the  rulings  of  the  court  upon  the  law  and  the  evideuce, 
and  in  the  application  of  the  law  to  the  facts,  were  correct.' 

out  and  removing  the  entire  supple-  lodgment  after  DeCauU  of  PlftiatiC — 

mentary  assessment  is  in  excess  of  Wliere  the   plaintiff  fails  to   appear 

the  jurisdiction  of  the  board,  and  may  within  one   hour  after  the  time    to 

be  vacated.     State  v.  Ormsby  County,  which  the  cause  was  adjourned,  the 

6  Nev.  95.  jubt'ce  has  no  jurisdiction  under  the 

Under  Act  Nev.,  March  i,  1866,  g  15,  statute  to  proceed  to  a  hearincr,  and 
providing  that,  where  a  person  com-  a  judgment  rendered  after  such  non- 
plaining  of  an  assessment  has  refused  appearance,  although  void  on  its  face, 
to  give  the  assessor  his  statement  will  be  reversed.  Combs  v.  Dunlap. 
under    oath,   no    reduction    shall  be  19  Wis.  591. 

made  by  the  board,  it  is  an  assump-  Preeence of  Aewuad  in  Owrt.  —I n  State 

tion  of  jurisdiction  by  the  board  to  v.   Noonan.   24  Minn.   124,   the   peti- 

make  such  reduction  where  no  state-  tioner,  having  been  convicted  of  mur- 

ment  has   been  made  in  compliance  der,  was  granted  a  writ  of  certiorari 

with   the  statute.      State  v.  Washoe  commandingthe  judges  of  the  District 

County,  5  Nev.  317.  Court  to  certify   whether  the    peti- 

Bemoval  of  County  Seat. — Under  Stat,  tioner  was  personally  present  in  court 
Nev.  1867,  p.  78,  §  I,  which  provides  at  the  time  of  the  discharge  of  the 
that  if  any  petition  is  made  to  the  jury,  after  the  case  had  been  sub- 
board  of  county  commissioners  for  the  mitted  to  them,  but  before  they  had 
removal  of  the  county  seat,  the  board  agreed  upon  their  verdict;  and  also 
shall  within  fifty  days  thereafter  cause  to  further  certify  whether  at  the  said 
an  election  to  be  held,  etc.,  where  an  time  petitioner  was  in  the  custody  of 
election  is  called  for  a  date  seventy  the  jailer.  It  was  held  that  as  the 
days  after  the  order  calling  it,  such  proceedings  of  the  District  Court 
order  is  in  excess  of  the  jurisdiction  were  in  accordance  with  the  course 
of  the  board,  and  may  be  reviewed,  of  the  common  law,  and  as  the  peti- 
State  t/.  Washoe  County,  6  Nev.  104.  tioner  had  the  right  of  appeal,  none 

GonTiotion  of  Frandnlent  Debtor. — In  of  the  errors  and  irregularities  com- 

Thomas  v.  People,   19  Wend.  (N.  Y.)  plained  of  would  be  considered   be- 

480,   a   conviction    by   the    Court    oif  causethey  were  not  of  a  jurisdictional 

Special  Sessions  of  a  debtor  for  re-  character.    Distin^ishing  Minnesota 

moving   and  secreting   his  property  Cent.  R.  Co.  v.  McNamara,  13  Minn. 

was  reversed  because  the  complaint  508,  in  which  the  proceedings  sought 

did  not  state  the  value  of  the  prop-  to  be  reviewed  were  not  conducted 

erty,  so  as  to  show  that  it  did  not  ex-  pursuant  to  the  common  law,  and  in 

ceed  fifty  dollars  and  was  within  the  which  the  petitioner  was  remediless 

jurisdiction  of  the  court.  except  by  certiorari. 

Attachment  Prooeedingi. — In  NicoIIs  1.  Hamilton  v,    Harwood,   113  111. 

V,  Lawrence,  30  Mich.  395,  attachment  154. 

proceedings   were    quashed    because  Bolt  Prsmatnrely  Brought. — An  objec- 

the  service  of  the  writ  was  defective  tion  that  the  cause  of  action  had  not 

and  did  not  confer  jurisdiction.  accrued  on  a  note  when  suit  thereon 

Motives  of  Infinrior  Tribunal. — Under  was  instituted,  is-  one  that  cannot  be 

Code   Iowa,  g  3216,  authorizing  the  regarded.     Monreal  v.  Bush,  46  Cal. 

issuance  of  the  writ  when  the  inferior  79. 

tribunal  is  alleged  to  have  exceeded  lUsoondnet  of  Jury. — In  Shepherd  v. 

its  jurisdiction  or  to  have  otherwise  Baylor,   5  N.  J.   L.  954,  a  judgment 

acted  illegally,  the  court,  in  inquiring  rendered  by  a  justice  was  reversed 

into  the  action  of  the  board  of  equali-  because  the  jury,  before  arriving  at  a 

zation  in  ordering  the  reduction   of  verdict,  dispersed,  and  one  of  them 

an   assessment,   will   not  review  the  refused  to  return  to  the  jury  room. 

motives  of  the  board  in  making  such  Traopasi  to  Land — Trial  before  /ms- 

reduction.  Polk  County  9.  Des  Moines,  tice, — In  Jeffrey  v,  Owen,  41  N.  Jf.  L. 

70  Iowa  351.  260,   a  judgment  in  an  action   K>r  a 
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Belazation  of  Bnle  in  Diiofetion  of  Odttrt. — Under  the  exigencies  of 
particular  cases,  the  courts  have  frequently,  in  their  discretion, 
relaxed  this  rule,  especially  where  the  rulings  of  the  inferior  court 
were  clearly  erroneous,  and  where  the  application  of  the  rule  In 
its  original  strictness  would  work  a  hardsnip.^ 

b.  Rulings  on  the  Pleadings. — The  court  will  not  upon 

trespass  to  land  before  a  justice  of  25  How.  Pr.  (N.  Y.  Supreme  Ct.)  79, 

the  peace  was  reversed,  because  the  16  Abb.  Pr.  (N.  Y.)  337,  40  Barb.  (N. 

question  of  title  was  tried,  and  not  the  Y.)  626. 

right  to  the  possession.  1.  Instrnetioni. — In  People  v,  Butler, 

Judgment  against    Agent   instead   of  3  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.) 

Prinoipal. — In   Shot  well  v.    M'Kown,  377,  a    conviction    of    manslaughter 

5  N.  J.   L.  955,  a  personal  judgment  was  reversed  on  certiorari  for  error 

against  an  agent  of  a  corporation  was  in  an  instruction  as  to  manslaughter. 

reversed  because  it  was  rendered  on  .     New  York  Statute. — By  Rev.  Stat, 

a  note  of  the  corporation.  N.  Y.   516,  §  47,  the  Supreme  Court, 

IHiohArgo  of  Inioltent  Debtor.  —  In  on  certiorari  to  review  summary  pro- 
People  r.  Robertson,  26  How.  Pr.  (N.  ceedings  against  a  tenant  in  the  Com- 
Y.  Supreme  Ct.)  90,  the  discharge  of  mon  Pleas,  was  authorized  to  reverse 
an  insolvent  debtor  was  vacated  be-  where  the  Common  Pleas  gave  an  er- 
cause  by  reason  of  his  previous  con-  roneous  instruction  as  to  what  con- 
viction of  forgery  he  was  disqualified  stituted  a  waiver  of  notice  to  quit, 
for  making  an  affidavit  to  his  petition  Anderson  v,  Prindle,  23  Wend.  (N. 
for  discharge.  Y.)  616. 

Contempt  of  Oonrt. — On  certiorari  to  And  in  People  v.  Hamilton,  39  N. 

review  proceedings  punishing  relator  Y.  107,  the  court,  under  the  same  stat- 

forcontempt  for  publishing  an  account  ute,  reversed  for  error  in  allowing  a 

of  judicial   proceedings,   no   inquiry  peremptory  challenge  to  a  juror, 

can  be  made  as  to  whether  the  article  Missouri  Btatnte — Forcible  Entry  and 

was  or  was  not  one  that  could  be  made  Detainer, — A  statute  in  regard  to  for- 

the  basis   for  a   contempt  of  court,  cibleentry  and  detainei^  provided  that 

State  f.  Judge,  45  La.  Ann.  1250,  diS'  the    proceedings   might  be   removed 

tinguishing  State  v.  Judge,  34  La.  Ann.  after  judgment  by  certiorari  and  "  set 

741,  which  was  a  suit  for  injunction,  aside  for  irregularity."     In  Sholar  v. 

But  see   In  re  Shortridge,    99    Cal.  Smyth,  3  Mo.  416,   it  was  held  that 

526.  error  in  law  committed  by  the  justices 

Refusal  of  Witness  to  Testify.  —  could  not  be  corrected.  Said  the 
Where  a  witness  was  committed  for  court,  "Irregularity  is  error  of  fact 
contempt  for  refusal  to  answer  ques-  or  error  of  law,  appearing  in  the  pro- 
tions  propounded  to  him  by  the  grand  ceedings;  that  is,  was  there  a  sum- 
jury,  the  Supreme  Court  refused  to  mons,  a  judgment,  a  verdict,  etc., 
inquire  whether  the  questions  were  and  were  they  such  as  the  act  re- 
or  were  not  such  as  he  should  answer,  quires  ?" 
State  V,  Judge,  32  La.  Ann.  1222.  Kevada  Btatnte.— -Under    Civ.    Pro. 

Beninl  Of  ^nnsel.  —  Compelling  the  Act  Nev.,  §403,  which  provides  that 

defendant  in  a  criminal  case  to  go  to  the    writ    shall    issue    where    there 

trial  without  counsel  is  not  such  an  has   been   an  excess  of  jurisdiction, 

irregularity  as  may  be  inquired  into,  and  section  409,  which  declares  that 

In  re  Wixom,  12  Nev.  219.  the  review  shall  not  be  extended  fur- 

Botasal  of  Continnanoe. — Nor  is  the  ther  than  to  determine  whether  the 
overrnling  of  a  motion  for  a  continu-  inferior  court  has  regularly  pursued 
ance  in  a  criminal  case  within  the  its  authority,  the  only  inquiry  that 
class  of  irregularities  that  may  be  can  be  made  is,  whether  or  not  the 
inquired  into.  In  re  Wixom,  12  Nev.  inferior  court  exceeded  its  jufisdic- 
219.  tion;  and  mere  irregularities,  how- 
Offense  Unknown  to  Law. — The  con-  ever  gross,  are  not  the  subject  of  in- 
viction  of  a  policeman  on  a  charge  quiry.  Maynard  v.  Railey,  2  Nev. 
that  constitutes  no  violation  of  any  313;  State  v.  Washoe  County,  5  Nev. 
regulation  or  law  will  be  set  aside.  317;  Phillips  v,  Welch,  12  Nev.  158; 
People  V.  Metropolitan  Police  Board,  In  re  Wixom,  12  Nev.  219. 
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certiorari  inquire  into  the  correctness  of  the  inferior  court's  rul- 
ings on  the  pleadings.* 

c.  Rulings  on  the  Evidence, — Errors  committed  by  the 

inferior  court  in  admitting  and  rejecting  evidence  are  not,  in 
general,  reviewable.*     The   refusal  of   the    reviewing  court  to 

1.  Baficlenoy  of  Pleading  on  Demnrror.  Witlidrawal  of  Bemnirar. — The    Su- 

— Since  a  common-law  writ  of  certio-  preme  Court  orn  a  common-law   cer- 

rari   reaches   only  jurisdictional  de-  tiorari  to  a  justice  of  the  peace  will 

fects,  no  inquiry  can  be  made  as  to  not  review  a  decision  of  the  justice  in 

whether  a  justice  improperly   over-  refusing  the  defendant  leave  to  with- 

ruled  a  plea  of  former  conviction  and  draw  a  demurrer  and  to  plead.     Miller 

sustained  a  demurrer  thereto  by  the  v.  Bush,  21  Wend.  (N.  Y ^t^\^  follo'Uh' 

state.     Owens  v.  State,  27  Wis.  456.  ing  Birdsall  v,  Phillips,  17  Wend.  (N. 

In  People  v,  Burney.  29  Cal.  459,  Y.)  464. 
the  court  refused  to  inquire  whether  Diimiwal  of  Information. —An  order 
or  not  error  had  been  committed  by  denying  a  motion  to  dismiss  an  in- 
the  County  Court  in  overruling  a  de-  formation  will  not  be  reversed  on  cer- 
murrer  to  an  indictment  for  a  misde-  tiorari,  because  the  evidence  taken  on 
meanor  on  the  ground  that  insufficient  the  preliminary  examination  showed 
facts  were  stated,  and  that  the  statute  that  the  offense  was  committed  be- 
on  which  the  indictment  W£.s  founded  yond  the  jurisdiction  of  the  court. 
was  unconstitutional.  Chittenden  v.  State',  41  Wis.  285. 

But  see,  contra^  Thompson  v.  8.  Seviow  of  Snlings  on  Evidence. — 
Crocker  School  Dist.  No.  6,  25  Mich.  Lord  v.  Wirt,  96  Mich.  415;  Schall  v. 
483,  where  it  was  held  that  on  cer-  Bly,  43  Mich.  401;  People  v.  Van  Al- 
tiorari  to  the  recorder's  court  the  Cir-  styne,  32  Barb.  (N.  Y.)  131,  wherein 
cuit  Court  should  have  reversed  its  proceedings  to  open  a  highway  were 
judgment,  whether  the  recorder  had  brought  up,  and  the  court  refused  to 
jurisdiction  or  not,  because  he  im-  review  the  decisions  of  the  referee  in 
properly  overruled  a  demurrer  to  the  rejecting  or  admitting  evidence  as 
declaration  and  permitted  proof  by  to  the  necessity  of  the  proposed  road; 
parol;  and  Ehel  v.  Smith,  3  Cai.  (N.  Kirk's  Appeal,  28  Pa.  St.  185;  Havi- 
Y.)  187,  where  it  was  held  that  a  judg-  land  v.  White,  7  How.  Pr.  (N,  Y.  Su- 
ment  for  the  plaintiff  should  have  been  preme  Ct.)  154,  wherein  the  court  de- 
set  aside,  because  the  declaration  clined  to  review  alleged  errors  in  the 
showed  that  the  demand  was  illegal.  rejection   of  evidence,  although  the 

New   York  Statute, — Where  a  writ  return  contained  the  evidence  and  all 

was  issued  from  the  Supreme  Court  the  decisions  made  during  the  prog- 

under  2  Rev.  Stat.  N.  Y.  736,  §  20  et  ress  of  the  trial;  People  v.  Highway 

seq,^  after  trial  and  before  judgment  Com'rs,    30    N.    Y.    72;    Birdsall   v. 

the  writ  brought  up  nothing  but  the  Phillips,  17  Wend.  {N.  Y.)  464. 

indictment,   the   proceedings  on   the  But  see,  contra^  Demund  v,  French, 

trial,  and  such  bills  of  exceptions  as  5  N.  J.  L.  956,  wherein  errors  in  the 

were  taken;  and  presented  for  review  exclusion  of  evidence  were  reviewed; 

only  the  questions  arising  on  the  in-  Carter  v.  Newbold,  7  How.  Pr.  (N.  Y. 

dictment  and  bills  of  exceptions,  and  Supreme  Ct.)  166,  from  which  it  would 

not  an  exception  to  a  decision  sus-  seem  that  questions  as  to  the  admis- 

taining  a  demurrer  to  a  plea  of  for-  sibility  of  evidence  may  be  reviewed; 

mer  conviction.     People  r.  Reagle,  60  Cousins  r.  Cowing,  23  Pick.  (Mass.) 

Barb.  (N.  Y.)  527.  208,  wherein  it  was  said  by  Morton, 

Affidavit  for  Correction  of  AMOiiment.  J.,   "that    if    incompetent   evidence, 

— In  People  v.  Assessors,  40  N.  Y.  being  seasonably  objected  to.  was  ad- 

154,  it  was  held  that  on  a  common-  mitted,  it  may  be  a  good  ground  for 

law  writ  of  certiorari  to  review  pro-  quashing  the  proceedings  ;**  Jackson 

ceedings  of  the  board  of  assessors,  v.  People,  9  Mich.  iii. 

inquiry  might  be  made  whether  or  Erron  Committed  bj  a  Jnstiee  of  the 

not  the  facts  disclosed  by  the  affidavits  Peaee. — It  is  only  for  want  of  some 

presented  in  support  of  the  applica-  formality  in  the  proceedings  of  a  jus- 

tion  for  the  correction  of  the  assess-  tice's  court,  or  for  some  defect  in  the 

ment  entitled  the  applicant  to  relief.  process,  that  the  judgment  can  be  set 
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inquire  into*  the  correctness  of  such  rulings  is  based  on  the  theory 
that  such  errors  are  not  irregularities  of  procedure,  as  previously 
defined.  It  should  be  noted,  however,  that  although  the  weight  of 
authority  would  seem  to  discountenance  the  consideration  of  such 

aside;  and  the  evidence  given  or  re-  was  competent  and  legal   testimony 

jected,  and  the  decisions  upon  the  ad-  sufficient  to  justify  the  findings  of  the 

mission  of  such  evidence,  cannot  be  board. 

considered.     Hicks  v.  Merry,  4  Mo.  Evidence  (Mfored  bj   Adversary.  —  A 

355.  party  cannot  on  certiorari  complain 

The  court  will  not  inquire  Whether  of  the  rejection   of  his   adversary's 

a  justice  erred  in  allowing  testimony  evidence.     Decker  v.  Burr,  3  N.  J.  L. 

to  be  given  because  no  bill  of  particu-  286. 

lars   had  been  filed   pursuant  to  an  Loniiiana  Code  of  Praetiee,  art.   857, 

order  therefor.     Baizer  v,  Lasch,  28  assigns    the    refusal   of  the   inferior 

Wis.  268.  judge  to  hear  the  party  or  his  wit- 

Attaehment  Proceedings. — In  review-  nesses  as  one  of  the  causes  for  grant- 
ing an  order  dissolving  an  attach-  ing  the  writ.  The  court,  however, 
ment,  errors  relating  to  the  admission  will  not  review  the  rejection  of  testi- 
of  testimony  as  to  the  disposition  of  mony  on  the  ground  that  it  is  inad- 
the  property  cannot  be  considered.  missible,butonly  the  arbitrary  refusal 
Carver  v.  Chapell,  70  Mich.  49,  fol-  to  hear  any  witnesses  at  all.  State 
lotving  Schall  v,  Bly,  43  Mich.  40Z,  v.  Judge,  36  La.  Ann.  481;  State  v. 
citing  Loder  v.  Littlefield,  39  Mich.  Nephler,  35  La.  Ann.  365. 
512.  Hew  York  Code.— Under  Code  N.  Y., 

And  so  in  Rickel  v,  Strelinger,  §  2140,  making  provision  as  to  matters 
102  Mich.  41,  where  the  Circuit  Court  which  shall  be  considered  on  certio- 
made  an  order  reinstating  an  attach-  rari,  the  court  will  not  inquire  into 
ment  which  had  been  dissolved  by  a  alleged  errors  in  the  admission  or 
Circuit  Court  commissioner,  it  was  rejection  of  evidence.  People  v, 
held  that  errors  relative  to  the  ad-  Hair,  29  Hun  (N.  Y.)  125. 
mission  of  evidence  could  not  be  re-  HurmleM  Error. — The  judgment  of 
viewed.  See  also  Sheldon  v.  Stew-  the  inferior  tribunal  will  not  be  re- 
art,  43  Mich.  576.  versed  because  of  the  admission  of 

Condemnation  Proceedings.  —  Errors  improper  evidence,  where  there  was 
in  the  rejection  of  evidence  committed  competent  evidence  sufficient  to  war- 
by  a  jury  appointed  under  Act  N.  Y.  rant  the  judgment.  Cobb  v,  Lucas, 
1836,  p.  363,  S  7f  to  appraise  the  value  15  Pick.  (Mass.)  i;  Gleason  v.  Sloper, 
of  land  taken  by  a  railroad,  cannot  be  24  Pick.  (Mass.)  181  *,  Lowell  v.  Mid- 
reviewed.  People  v.  Judge,  2  Hill  dlesex  County,  146  Mass.  403;  Bort 
(N.  Y.)  398.  r.  Smith,  5  Barb.  (N.  Y.)  283;  Wood 

On  certiorari  to  review  proceedings  v.  Fithian,    24    N.  J.    L.  838.  a  case 

in  the  Common  Pleas  for  the  assess-  where  there  was  a  variance  between 

ment  of  damages  caused  by  the  con-  the    demand    filed    in    the    justice's 

struction  of  a  railroad,  errors  in  the  court  and  the  plaintiff's  book  account, 

admission    or    rejection   of  evidence  It    appearing   that   evidence  besides 

will  not  be  considered,  as  they  cannot  the  book  was  offered,  and  that  there 

be    saved    by  a  bill   of    exceptions,  was  lawful  evidence  to  establish  the 

Pennsylvania  R,  Co.  v.  First  German  claim,   the   judgment  was    reversed. 

Lutheran  Cong.,  53  Pa.  St.  445,  citing  Martin  v.  Nix,  19  Tex.  93. 

Com.  V,  Nathans,  5  Pa.  St.  124,  2  Pa.  In  Cheney  v,  Russell,  44  Mich.  620, 

St.  144.  the  review  was  under  a  statute  which 

XeBOval  of  Policeman.— In  People  v.  required   judgment    to   be  given   as 

Board  of  Police,  11  Hun  (N.  Y.)  513,  it  the  right  of  the  matter  might  appear, 

was  held,  on  certiorari  to  review  the  without  regard  to  technicalities,  im- 

removal  of  a  policeman  by  the  board  perfections,  or  defects  which  did  not 

of     police    commissioners,   that    the  affect  the  merits;  and  there  being  evi- 

court  would  not  review  errors  in  the  dence  to  warrant  the  judgment,  the 

admission   or   rejection  of  evidence,  court  refused  to  reverse  because  of 

l>ut  would  only  in()uire  whether  there  the  admission  of  improper  evidence. 
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errors,  the  courts  have  frequently  given  such  consideration  under 
peculiar  circumstances  which  they  deemed  to  require  it.* 

Svrden  of  Proof. — ^And  in  like  manner  the  court  will  refuse  to 
review  rulings  made  by  the  inferior  tribunal  on  the  burden  of 
proof.* 

Jnriidiotional  Enron. — Where,  however,  a  review  is  sought  of  the 
rulings  of  the  lower  court  in  admitting  or  rejecting  evidence  as 
to  facts  which  are  jurisdictional,  the  appellate  court  will  inquire 
into  the  correctness  of  such  rulings.' 


1.  Arbitrary  Eejootion  of  XTidenoo. — 
In  Nicholson  v.  Wood,  15  N.  J.  L. 
463,  the  court  reviewed  the  refusal  of 
the  Common  Pleas  to  allow  the  plain- 
tiff to  call  and  examine  a  witness  on 
the  ground  that  the  witness  had  been 
examined  in  the  justice's  court  by  the 
defendant.  And  the  plaintiff  did  not 
waive  the  error  committed  by  the 
Common  Pleas  by  cross-examining 
the  witness  when  he  was  called  by 
the  defendant. 

In  Grand  Rapids,  etc.,  R.  Co.  v. 
Weiden,  69  Mich.  572,  an  order  ad- 
judging that  no  sufficient  cause  was 
shown  against  granting  a  petition  for 
the  condemnation  of  land  for  railroad 
purposes  was  reversed,  because  there 
was  an  issue  as  to  whether  or  not  a 
reasonable  offer  had  been  made  for 
the  land,  and  the  court  erred  in  ex- 
cluding testimony  to  prove  Its  value. 

ErroneouB  Admission  of  Parol  BTidenoo. 
— In  Woodruff  v.  Frost,  2  N.  T.  L. 
322,  the  admission  of  parol  evidence 
to  vary  a  written  contract  was  held 
ground  for  reversal. 

Hoarsay  ETldenee.— In  Landaff's  Pe- 
tition, 34  N.  H.  163,  a  judgment  ac- 
cepting the  report  of  commissioners 
in  proceedings  to  establish  a  highway 
was  set  aside,  because  a  bill  of  ex- 
ceptions allowed  under  the  statute 
showed  that  a  witness  had  been  per- 
mitted to  testify  that  he  had  con- 
versed with  a  number  of  the  inhabi- 
tants of  one  of  the  towns  through 
which  the  road  passed,  and  they  had 
told  him  that  they  were  in  favor  of 
the  highway;  such  evidence  being 
inadmissible  as  hearsay. 

In  Wiseonsin,  on  a  writ  of  certiorari 
granted  by  the  Circuit  Court  under 


of  the  peace  to  whom  the  writ  is 
directed  to  make  a  special  return  as 
to  all  the  facts  contained  in  the  affida- 
vit for  the  writ,  and  of  the  tes- 
timony and  proceedings  in  the  case, 
and  annex  a  copy  thereof  to  the 
writ,  the  Circuit  Court  on  certiorari 
to  a  justice  is  not  confined  to  so 
much  of  the  return  as  sets  forth  the 
record  of  the  justice  properly  so 
called,  and  may  consider  a  return  of 
testimony  with  a  view  to  determining 
whether  evidence  was  improperly  ad- 
mitted. Martin  v,  Beckwith,  4  Wis. 
2T9. 

2.  In  Eminent  Domain  Procoedingi.— 
Errors  as  to  the  burden  of  proof  com- 
mitted by  a  jury  of  appraisers  ap- 
pointed under  Acts  N.  Y.  1856,  p. 
3^3.  §  7i  to  appraise  damages  caused 
by  the  construction  of  a  railroad, 
cannot  be  reviewed  on  certiorari. 
People  V,  Judge,  2  Hill  (N.  Y.)  398- 

Sontli  Carolina  Constltntion. — In  Ex  p. 
Childs,  12  S.  Car.  in,  there  is  a 
strong  intimation  that  under  the  Con- 
stitution of  S.  Car.,  art.  4,  §  4,  which 
empowers  the  Supreme  Court  to  issue 
such  "  writs  as  may  be  necessary  to 
give  it  a  general  supervisory  control 
over  all  other  courts,"  the  Supreme 
Court  has  no  power  to  review  errone- 
ous rulings  as  to  the  burden  of  proof. 

8.  Highway  Prooeodlngi. — In  People 
V,  Van  Alstyne,  32  Barb.  (N.  Y.)  13^ 
proceedings  to  lay  out  a  highway  were 
under  review.  The  court  inquired 
into  the  correctness  of  the  rulings  of 
the  referee  in  the  admission  or  re- 
jection of  evidence  to  show  that  the 
applicants  for  the  road  procured  the 
certificates  of  the  freeholders  by  offer- 
ing  to    donate    land    for    the    road, 


the  statute  to  review  proceedings  of  since  such  question  was  jurisdictional, 

a  justice's  court,  it  was  held  that  the  And  in  the   same  case   the    question 

judgment  might  be  reversed  because  whether  or  not  a  highway  terminated 

of  the   admission   of    improper    evi-  in  a  private  enclosure  or  in  a  private 

dence.     Martin   v.    Beckwith,  4  Wis.  way,  was    considered  jurisdictional, 

219.  and  the  court  quashed  the  proceeding' 

Under  a  statute  requiring  a  justice  because  the  referees  committed  errors 

a6Q 
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d.  Whether  Sufficiency  of  Evidence  will  be  Reviewed 

— (i)  Common-law  Doctrine, ^S'ln^^  the  return  to  the  writ  con- 
tains nothing  but  the  record  properly  so  called,  and  does  not  bring 
up  the  evidence ;  *  and  since,  unless  authorized  by  statute,  the 
evidence  is  not  preserved  by  a  st^te  of  the  case^  bills  of  excep- 
tions, or  otherwise,'  the  court  of  necessity  cannot  review  the 
sufficiency  of  the  evidence  upon  which  the  inferior  tribunal  based 
its  action.' 

in  the  admission  or  rejection  of  evi-  default  without  evidence,  though  er- 

dence  in  regard  to  such  termination.  roneou3,  is  not  an  irregularity  chftt 

1.  Doolittle  f^.  Galena,  etc,  R.  Co.,  may  be   inquired    into.      St.    Louis, 

14  111.  381;  Chicago,  etc,,  H.  Co,  7/,Fell,  etc,  R.  Co.  v,  3arnes,  35  Ark.  95. 

27  111.  333;  Camden  v,  Bloch,  65  Ala.  CliW«r»l|t.— Code  Civ.  Pro,,  §  1074; 

936;    People  V,   Board  of  Delegates,  Barber  v,  San  Francisco,  42  CaU  630; 

14  Cal.  479;  Chase  v.  Miller,  41  Pa.  People  v.    Board    of    Delegates,    14 

St.  403;  Baizer  v.  Lasch,  28  Wis.  ^63.  Cal.  479.     See  also  People  v.  Pwin- 

See  aUo  Xil.  The  Seturn  or  Answer^  elle,  29  Cal.  632;  Central  Pac.  R.  Co.  v, 

supra.  Board  of  Equalization,  43  Cal.  365. 

8.    See    XIII.    Bills    of  Exceptions  ^  Correction  of  Assessments, — The  pro- 

sfipra.  vision  of  Pol.  Code  Cal.,  §  3650,  that 

State  of  the  Oaee. — Jn  New  Jersey  a  the  board  of  equalization,  in  increas- 

state  of  the  case  is  agreed  on  by  the  ing  or    diminishing  an  assessment, 

parties  or  settle^   by  the  court,  and  must  take  down  the  evidence  and  de- 

the  evidence  so    preserved  may   be  clare  the  legal  principles  upon  which  it 

reviewed.      State    v,    Freeh,    51    N»  acted,   does   not  require  the  correc- 

J.  L.  501;  Barclay  v,  Brab^ton,  49  N.  tion  of  errors  in  law  or  fact  on  cer- 

J.  L.  629;  Ribble  v.  Jefferson,  10  N.  J.  tiorari  to  such  board.     Central  Pac. 

L.  139;  Berry  w.  Williams,  %i  N.  J.  L,  R,  Co.  v.  Board  of  Equalization,  46 

423;  Kirkpatrick  v.  Cason,  30  N.  I.  J^.  Cal.  667. 

331:  State  V,  Board  of  Police  (N.  J,,  Ulinoia.— Poolittle  v>  Galena,  etc., 

1886),  6  AtU  Rep.  659;  Caldwell  y-  Fi-  R.  Co.,   14  111.  381;   Low  v*   Galena, 

field,  24  N.  J.  L.  1^0;  Independence  v*  etc.,  R«  Co.,  18  111.  335;  Chicago,  etc., 

Pompton,  9  N.  J.  L.  209.    In  Paterson*  R*  Co.  v.  Whipple,  22  1)1.  jos:  Chi* 

etc.,  R.  Co.  ff.  Ackerman,  94  N»  J.  L*  cago,  etc.,  R.  Co,  v,  fell,  22  111,  333. 

535,  the  justice  was  ruled  to  certify  Iowa. — Darling  v,  BoePch,  67  Iowa 

the  evidence.     In  Ribble  v,  Jefferson,  70^;  Tiedt  w.  Carptensen,6i  Iowa  334, 

10  N.  J.  L.  139,  and  State  zf.  Mills  (N.  construing  Code   Iowa,   §  3822;   Hil- 

Jm  1895),  31  Atl.  Rep.  io?3,  leave  wa9  dreth  v.  Crawford,  65  low*  339;  Smith 

granted  to  supply  a  state  of  the  case  v.  Jones  County,  30  Iowa  53i.     See 

by  affidavits.  also  Harris  v.   Mahaska  County,  88 

3.  United  States, — In  Barber  v,  Har-  Iowa   219;  McCoIlister  v*   Shuey,  24 

ris,  6  Mackey  {D,  C)  586,  affirmed  in  Iowa  362;  Wipe  v.  Chaney,  67  Iowa 

129  U.  S.  366,  the  Supreme  Court  of  73»  in  which  a  commitment  for  con- 

the  i)istrict  of  Columbia,  on  certio-  tempt  was  reviewed, 

rari  to  a  justice  of  the   peace   in   a  IfOuipUaa.— -State  v.  Judge,  41  La. 

landlord  and  tenant  case,  refused  to  Ann.  179;  State  v.  Judge,  45  La.  Ann. 

review  the  evidence  as  to  whether  the  1250;  State  V'  Robinson,  38  La.  Ann. 

relation  of  landlord  and  tenant  ex^  968;  State  Vf  Perrault,  43   La.   Ann. 

isted.  1089. 

AUbaipa.  —  McCuHey  v.   Cunning*-  Maiae, — Pike  v.  Herriman,  39  Me. 

ham,  96  Ala.  583;  McAllilley  v»  Hor-  52,  wherein  it  wa9  held  th^tt   a  de« 

ton,  75  Ala.  491;  Camden  v,  Blocht  cision  of  a  justice  of  the  peace  upon 

65  Ala.  936;  Ex  p.  Madison  Turnpike  the  sufllciency  of  a  notice  to  a  cred* 

Co.,  62  Ala.  93.  itor,  in  proceeding?  to  take  the  di?*- 

Arkaofae. — Vance  v.  Gaylor,  25  Ark.  closure  of  a  debtor,  wa?  conclusive. 

32;  Hill  V*  Steel,  17  Ark,  ^Af>\  Ex pf  Kasfaoliasattf.— The  court  will  not 

AlUton,  17  Ark.  580.  revise  the  decision  of  a  que9tion  of 

Judgment  by  Default. — The   rendi-  fact,    Tewksbury  v.  Middlesex  Coun* 

tipA  of  judgment  pn  an  account  by  ty,   117  Mass,   5O3;   Hayward*  Petit 
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Jniiidifltionnl  Tuts. — An  exception  to  the  rule  that  the  sufficiency 
of  the  evideftce  will  not  be  reviewed  is  made  when  the  question  is 

tioner.  lo  Pick.  (Mass.)  358;  Nightin-  39  Mich.  790;  McGraw  v,  Schwab,  23 

gale,  Petitioner,  11  Pick.  (Mass.)  168;  Mich,  13. 

Gibbs  V.  Hampden  County,  19  Pick.  Missovri. — State  v.  Smith,  loi  Mo. 

(Mass.)  298;  Cousins   v.    Cowing,  23  174;   State  v,  Moniteau  County  Ct., 

Pick.  (Mass.)  208;  Stratton  v.  Com.,  45  Mo.  App.  387;  Hannibal,  etc.,  R. 

10  Met.  (Mass.)  217;  Farmington  River  Co.  v.  State   Board  of   Equalization, 

Water  Power  Co.  v,  Berkshire  County,  64  Mo.  294,  followed  in  House  v.  Clin- 

112  Mass.  206.  ton  County  Ct.,  67  Mo.  522. 

Miohigan. — The  rule  stated  in  the  Kevada.  —  Gen.     Stat.     Nev.    1885, 

text  has  not  been  uniformly  followed  §  3461  (Code  Pro.,   g  439) ;   State  v. 

in   Michigan.      In   that  state  it   has  Humboldt  County,  6  Nev.  100;  State 

been  held  that  the  court  will  not  re-  v.  Ormsby  County,  7  Nev.  392.    See 

view  findings  of  fact  on   conflicting  also  State  v.  Board  of  EqualizatioD, 

evidence,    but   will   inquire   whether  7  Nev.  83;   Alexander  v.  Archer,  21 

there  is  any  evidence  to  warrant  the  Nev.    22;  and   Phillips  v,  Welch,  12 

findings  of  fact  upon  which  the  infe-  Nev.  158. 

rior  tribunal  based  its  action,  and  will  Hew  Hampihirt. — Landaff's  Petition, 
reverse   where   there    is    insufficient  34  N.  H.   163;  Richardson  v.  Smith, 
evidence,  the  error  being  considered  59  N.   H.   517;  State  v,  Thompson,  2 
one  of  law.      Stimson   v,    Michigan  N.    H.   236.      See  also    Hayward   v. 
Shingle  Co.,  71  Mich.  374;  Curtis  v.  Bath,  35  N.  H.  514. 
Wilcox,  74  Mich.  69;  Bromley  v.  Peo-  Hew  Jenej. — In  this  state  the  evi- 
ple,  7  Mich.  472;  Fellows  v,  Canney,  dence  is  preserved  by  a  *'  state  of  the 
75  Mich.  445,  in  which  the  Supreme  case,"    and   may  then  be  reviewed. 
Court  refused  to  review  a  finding  of  Barclay  v.  Brabston,  49  N.  J.  L.  629; 
fact  made  by  a  circuit  court  commis-  Berry  v.  Williams,  21  N.  J.  L.  423; 
sioner  on    conflicting    evidence,   but  Independence  v.  Pompton,  9  N.  J.  L. 
said:  *' If  there  had  been  no  conflict  209;  or,  on  certiorari  to  a  justice  of 
of  testimony  upon  the  subject,  it  would  the  peace,  he  may  be  ruled  to  certify 
be,  upon  this  record,  a  question  for  the  evidence,  Paterson,  etc..  R.  Co. 
this  court  to  determine  and  ascertain  v,   Ackerman,   24  N.  J.    L.   535;  or, 
whether  the   circuit    court    commis-  under  leave  of  court,  a  "  state  of  the 
sioner  was  correct  in  the  conclusion  case  '*  may  be  supplied  by  affidavits, 
he   reached  ;  '*    Jackson  v.  People,  9  Ribble  v.  Jefferson,  10  N.  J.  L.  139; 
Mich.  Ill,  where  a  conviction  for  ob-  or  a   *' state  of  the  case*'    may  be 
structing  an  alley  was  quashed  be-  agreed  on  by  counsel.  State  v.  Board 
cause  it  appeared,  **  without  any  con-  of  Police  (N.  J,,  1886),  6  Atl.  Rep.  659; 
flict  of  testimony, that  the  alleged  alley  Caldwell  v,  Fifield.  24  N.  J.  L.  152; 
in   controversy   was    never    actually  Kirkpatrick  v.  Cason,  30  N.  J.  L.  331. 
opened;*'  Hyde  v.  Nelson,  11   Mich.  The    court    will    inquire     whether 
353,  where,  on  certiorari  from  the  Su-  there  is  sufficient  evidence  to  support 
preme  Court  to  a  circuit  court  com-  the  findings  of  the  inferior  tribunal, 
missioner,   conflicting  evidence   was  but  it  will  not  weigh  conflicting  cvi- 
not  reviewed,  the  court  saying,  "it  dence.    State  v.  Board  of  Police  (N.  J., 
is  only  when  there  is  an  entire  ab-  1886),  6  Atl.  Rep.  659;  Berry  v,  Wi'JJ- 
sence   of  proof  upon  some  material  iams,  21  N.  J.   L.  423;  Overseers  of 
facts  found  that  such  finding  becomes  Poor  v.  Overseers  of  Poor,  13  N.  J.  L. 
erroneous  as  a  matter  of  law,"  and  221;  Bellis  v.  Phillips.  28  N.  J.  L.  I35< 
Linn  v,  Roberts,  15  Mich.  443,  to  the  wherein  it  is  held  that  the  facts  will 
same  effect;  Loder  v,   Littlefield,  39  not  be  inquired   into  "unless  great 
Mich.  512,  a  case  where  the  Supreme  injustice  has  been  done  ;  "  Dancer  v. 
Court   quashed  an   order  dissolving  Patterson,  10  N.  J.  L.  255;  Stater. 
an  attachment  on  a  finding  that  the  Freeh,  51  N.  J.  L.  501;  Kirkpatrick 
debtor  was   a   resident  of  the  state,  v.  Cason,   30  N.  J.  L.  331;  Caldwell 
because  the  evidence  showed  affirma-  v.  Fifield,  24  N.  J.  L.   152.     See  also 
tively  that  the  debtor  was  a  nonresi-  Scott  v.  Beatty,  23  N.  J.  L.  256. 
dent.     But  see,  contra^  .State  Bank  v.  Settlement  of  Pauper, — In  a  settle- 
Whittle.  41  Mich.  365;  Schall  v,  Bly,  ment  case  the  findings  of  fact  by  the 
43  Mich.  401;    Brown  v.   Blanchard,  Court    of    Sessions  will  not   be  re- 
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whether  jurisdictional  facts  were  or  were  not  proved.  This  excep* 
tion  arises  out  of  the  most  important  office  and  function  of  the 

viewed,  even  when  the  Sessions  set  viewed,  since  no  bills  of  exceptions 
foith  the  evidence  in  the  state  of  the  were  allowable  in  such  cases;  Over- 
case.  Independence  v,  Pompton,  9  seers  v.  Overseers,  7  Watts  (Pa.)  527; 
N.  J.  L.  209.  But  see  Overseers  of  Com.  v.  Gipner,  118  Pa.  St.  379,  where 
Poor  V.  Overseers  of  Poor,  13  N.  J.  it  was  held  that  a  conviction  before  a 
L.  221,  where  proceedings  to  transfer  magistrate  could  not  be  retried  by  the 
a  pauper  were  removed  by  certiorari,  Common  Pleas,  although  the  magis- 
and  the  Supreme  Court  reviewed  the  trate  sent  up  the  evidence;  Overseers 
evidence  upon  which  the  order  for  re-  v.  Brown,  13  Pa.  St.  389,  where  it  was 
moval  was  made,  but  said:  "If  the  held  that  since  the  Court  of  Quarter 
Sessions  have  any  legal  evidence  of  Sessions  could  not  allow  bills  of  ex- 
the  fact,  we  never  inquire  into  the  ceptions,  the  evidence,  on  certiorari 
weight  of  it,  but  take  it  as  they  do.  to  that  court,  could  not  be  reviewed. 
We  do  not  allow  them  to  settle  the  See  also  Overseers  v.  Cummings,  2 
law  for  us,  but  we  never  dispute  the  Dall.  (Pa.)  114;  Vansciver  v,  Bolton, 
facts  they  find,  nor  weigh  the  circum-  2  Dall.  (Pa.)  114;  Election  Cases,  65 
stances  over  again  on  certiorari."  Pa.  St.  20;  Chase  v.  Miller,  4i|Pa.  St. 

Proceedings  to  Open  Road.  —  In  re-  403;  Carpenter's  Case,  14  Pa.  St.  486. 

viewing  proceedings  to  open  a  private  Attachment  Proceedings.  —  On   cer- 

road,  the  fact  of  the  setting  up  of  the  tiorari  to  review  an  attachment  issued 

advertisements  cannot  be   reviewed,  under  Act  1869,  the  evidence  is  not 

Hoagland  v.  Culvert.  20  N.  J.  L.  387.  brought  up  and  the  court  cannot  pass 

'  Assessment  for  Public  Improvements,  upon   the   merits.       Black   v.    Oblen- 

— An  assessment  of  benefits,  in  pro-  der(Pa.,  i888),  15  Atl.  Rep.  708. 

ceedings    to    condemn    lands    for    a  Highway  Proceedings. — In  proceed- 

street,  will  not  be  disturbed  on  cer-  ings  to  open  streets  and  highways  the 

tiorari — although  the  amount  imposed  evidence  constitutes  no  part  of  the 

excites  suspicion  that  the  principle  of  record,  and  cannot  be  reviewed,     in 

assessing  the  excess  of  benefits  over  re  Church  Street,  54  Pa.  St.  353;  Kirk's 

the  amount  of  injury   has   not  been  Appeal,  28  Pa.   St.   185;  In  re  Road, 

adhered  to — when  the  commissioners  etc.  (Pa.,  1887),  10  Atl.  Rep.  122:  In  re 

positively  assert  that  they  have  fol-  Germantown  Ave.,  99  Pa.  St.  479;  In 

lowed    such    principle,   and   that    all  re  Road,  etc.,  109  Pa.  St.  274. 

lands  benefited  had  been  included  in  Proceedings       against       Fraudulent 

the  assessment.     State  v.  Passaic,  45  Debtor. — Act  July  12,  1842,  providing 

N.  J.  L.  146.  for  the  arrest  of  a  debtor,  where  his 

In   Hew  York  a  review  of  the  evi-  indebtedness   has   been   fraudulently 

dence   is  allowed  by  the  code.     But  incurred,    makes   no   provisions  that 

even  before    the    enactment    of    the  the  proceedings  or  any  part  of  them 

code  such  review  was  made.     See  p.  shall  be  filed  of  record,   and  conse- 

267,  infra.  quently     a     review    of    proceedings 

Peniuylvania. —  The  court  "cannot  thereunder  is  confined  to  an  inquiry 
review  the  decision  of  the  court  below  as  to  the  sufiUciency  of  the  afiSdavit  to 
on  the  evidence."  Shenango  Tp.  v.  justify  the  warrant.  Cooper  v.  Hart 
Wayne  Tp.,  34  Pa.  St.  184;  Com.  v.  (Pa.,  1889),  18  Atl.  Rep.  122. 
James,  142  Pa.  St.  32;  Buchanan  v.  Settlement  of  Pauper. — Under  Act 
Baxter,  67  Pa.  St.  348,  wherein  it  was  Pa,  1836,  it  is  questionable  whether 
said  that  a  certiorari  from  the  Com-  the  Supreme  Court,  in  reviewing  a 
mon  Pleas  to  review  summary  pro-  judgment  of  the  Quarter  Sessions  upon 
ceedings  for  the  recovery  of  land  did  the  question  of  the  last  legal  settle- 
not  bring  up  the  evidence  before  the  ment  of  a  pauper,  should  go  beyond 
justice,  and  that  therefore  nothing  examining  the  regularity  of  the  pro- 
but  the  regularity  of  the  proceedings  ceedings,  and  examine  the  merits, 
could  be  reviewed;  Union  Canal  Co.  and  "at  any  rate  it  ought  to  be  a 
V.  Keiser,  19  Pa.  St.  134,  where,  in  clear  and  satisfactory  case  on  the 
reviewing  an  assessment  of  damages  merits  which  would  induce  this  court 
sustained  by  the  construction  of  a  to  reverse  the  decision  of  the  court 
canal,  the  court  held  that  the  judg-  below."  Coulter,  J.,  in  Shippen  v, 
ment  o{  the  inquest  could  not  be  re-  Gaines,  17  Pa.  St.  38. 
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writ — the  keeping  of  inferior  courts  and  tribunals  within  proper 
bounds.  If  the  decision  of  the  inferior  tribunal  as  to  the  suffix 
ciency  of  the  evidence  to  establish  jurisdictional  facts  were  not 
reviewable,  the  writ  of  certiorari  would  be  of  no  avail  as  a  remedy 
against  an  assuniption  of  jurisdiction.     And  for  the  purpose  of 

enabling  the  reviewing  court  to  determine  whether  jurisdictional 
facts  were  established,  it  will  require  a  return  to  be  made  of  the 
evidence  upon  which  such  facts  are  based.* 

Violation  of  Sabbath. — In  Com,  v,  WiiOOxiBin. — Baizer  v.  Lasch,  28  Wis. 
Gillespie »   146  Pa.  St.  546,  and  Com,  268;  Roberts  v.  Warren,  3  Wis.  736; 
V,  Varner,  146  Pa.  St.  546,  it  was  held  State  v,  Huck,  29  Wis.  202. 
that  whether  pumping  an  oil  well  on  Agreed  or  Admitted  TwntB.  —  Where 
the  Sabbath  was  a  work  of  necessity  the   court   renders   a  decree  upon  a 
was  a  question  of  fact  which  could  written  statement  of  the  facts  agreed 
not  be  reviewed.  to  by  the  parties,  the  Supreme  Court 
Rhode  Island. — "  The  purpose  of  cer-  on  certiorari  will  enter  into  the  merits, 
tiorari   is   to  correct   errors   of    law.  although  the  parties  do  not  reserve 
and  not  to  review  findings  of  fact,  to  themselves   the   right   to    review. 
Rodden  r.  License  Com* rs{R.  I.,  1891),  Chase  v.  Miller,  41  Pa.  St.  403. 
21  Atl.  Rep.  i02o;  but  it  would  seem  Challenge  of  furors.  —  Where  the 
that  the  court  will  inquire   whether  facts  on  the  challenge  for  principal 
there  is  some  evidence  to  support  the  cause  in  a  criminal  case  are  admitted 
findings  of  fact,  as  it  is  said  further  as  referred  to  the  court,  the  decision 
in  that  case  that  any  inference  which  of  the  court  is  substantially  on  de- 
is  properly  drawn  from  the  evidence  murrer,  and  may  be  reviewed.    Exp. 
will  not  be  disturbed.     See  also  Smith  Vermilyea,  6  Cow.  (N.  Y.)  555. 
V.  Burrillville(R.  I.,  1895),  31  Atl.  Rep.  1.  Betts  v.  Warren,  5  Harr.  (Del.) 
578;  and  Keenan  v,  Goodwin,  17  R.  I.  4;   State   v.  Washoe  County,   5  Ncv. 
649.     As  to  the  presumption  that  the  317;  State  v.  Board  of  Equalization, 
offense  charged  in  the  complaint  was  7  Nev.   83;  Alexander  v.  Archer,  21. 
proved   see  Kenney  v.  State,  5  R.  I.  Nev.   22;    People    v.    Rochester,    21 
385.  Barb.  (N.  Y.)  656;  People  v.  Metro- 
Vermont — Proceedings  to  Open  High-  politan  Police  Board,  15  Abb.  Pr.  (N. 
way. — Matters  of  fact  as  to  the  neces-  Y.  Supreme  Ct.)  167,  wherein  it  was 
sity  for  a  road,   determined   by   the  said  that  where  the  jurisdiction  de- 
County  Court,   will  not  be  reviewed  pended  upon  evidence  taken  before 
on   certiorari   unless  the  facts   show  the  inferior  tribunal,   such  evidence 
that  it  could  not,  in  point  of  law,  ren-  might  be  examined  for  the  purpose 
der  such  a  judgment  as  it  did.     Paine  of  determining  the  question  of  juris- 
V.  Leicester,  22  Vt.  44.     In  this  state  diction,  but  for  no  other  purpose, 
the  hearing  is  on  the  application  for  Under  California  Praotioe  Act,  §  262, 
the  writ.  the  question  of  jurisdiction  is  the  only 
West  Virginia. — In  this  state  it  has  one  to  be  inquired  into.     But  the  re- 
been  held  that  although  the  general  view  may  be  extended  to  every  issue 
rule  is  that  inquiry  will  be  made  into  of  law  and  fact  involved  in  the  ques- 
only  such  errors  and  defects  as  go  to  tion  of  jurisdiction;  and  not  only  the 
the  jurisdiction  of  the  court  below,  record,  but  the  evidence  itself,  when 
and  that  for  all  other  errors  or  irregu-  necessary   for  the   determination  of 
larities  the  party  must  resort  to  his  this  question,  must  be  returned.    Peo- 
remedy  by  appeal  or  writ  of  error,  yet  pie    v.   Board  of   Delegates,    14  Cai- 
if  the  inferior  tribunal  proceeds  in  a  479. 

summary  manner  and  not  according  to  Snmmary  Proeeedings  against  Tenant, 

the  course  of  the  common  law,  and  — Where  the  writ  issued  under  statute 

there    is    no    remedy   by   appeal    or  to  review  summary  proceedings  by  a 

writ  of  error,  the  court  will  consider  landlord  against  his  tenant,  the  evi- 

other   than   jurisdictional   questions,  dence   as  to  whether  or   not  the  re- 

Poe  V.   Marion  Mach.  Works,  24  W.  lation  of  landlord  and  tenant  existed 

Va.  517,  <*fVt>f^  Cunningham  v.  Squires,  was  reviewed,  as  the  question  of  such 

2  W.  Va.  422;  Dryden  v,  Swinburne,  relation   was   jurisdictional.      Benj^' 

20  W.  Va.  89.  min  v.   Benjamin,  5  N.  Y.  383.    But 
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Sxteiit  Pf  Bevi^v 


FinOiii^  BaMd  on  Penwofa  XuowMge  and  liupeotion. — The  rule  that  the 
findings  of  fact  will  not  be  reviewed  applies  with  peculiar  force 

$e9.r<^»/r^,  Barber  v«  Harm.  6 Mackey  by  the  act  shaU  be  exercised  there 

(D.  C.)  586.  must  be  filed  in  the  clerk's  office  a 

Petition  for  Levy  of  Tax. — In  Jordon  written  petition,  signed  by  a  majority 

V.  Hayne.  36  Iowa  9,  it  was  held  that  of  the  actual  residents  of  the  town, 

the  decision  of  township  trustees  as  and  that  the  genuineness  of  all  sig- 

to  whether  or  not  one  third  of  the  natures  and  the  qualifications  of  the 

resident  taxpayers  had  petitioned  for  subscribers   shall  be  established    by 

an  election  to  authorize  the  levy  of  the  affidavits  of  taxpayers,  the  ques- 


a  tax,  was  a  decision  upon  the  ques- 
tion of  their  own  jurisdiction!  and 
if  it  should  appear  from  the  return 
of  the  proceedings  that  the  petition 
was  insufficient,  th^ir  decision  should 
be  set  aside.  But  the  finding  of  the 
trustees  was  not  disturbed,  because 
it  was  based  on  personal  knowledge 
as  well  as  upon  evidence,  and  the 
return  did  not  contradict  their  finding. 

Bemoval  of  Oounty  Beat.  —  On  cer- 
tiorari to  review  the  action  of  the 
board  of  supervisors  in  submitting 
the  removal  of  the  county  seat  to  the 
voters  of  the  county,  upon  the  ques- 
tion whether  or  not  the  board  were 
authorized  to  submit  the  question  to 
vole,  the  court  should  not  rely  simply 
upon  the  statements  of  the  board  con- 
tained in  their  return,  but  should  con- 
sider the  evidence  sent  up  with  the 
return  for  the  purpose  of  determining 
the  truth  or  falsity  of  such  statements. 
It  is  the  province  of  the  court  to  ex- 
amine the  evidence  submitted,  and 
determine  whether  it  shows  that  the 
signatures  properly  on  the  petition 
were  a  majority  of  all  the  names  sub- 
mitted. Stone  V.  Miller,  60  Iowa 
243,  distinguishing  Baker  v.  Louisa 
County,  40  Iowa  226,  which  was  an 
application  for  an  injunction  to  re- 
strain further  proceedings  in  the 
matter  of  submission. 

But  see  State  v.  Humboldt  County, 
6  Nev.  100,  which  was  a  case  where 
the  county  commissioners  called  an 
election  to  change  the  county  seat,  on 
the  petition  of  the  voters  of  the  coun- 


tion  of  the  sufficiency  of  the  petition 
is  jurisdictional,  and  on  certiorari  the 
court  will  inquire  into  the  sufficiency 
of  the  affidavits  whereby  the  petition 
was  established.  Morgan  v.  Eureka 
County,  9  Nev.  360,  distinguishing 
Het^el  v^  Eureka  County,  8  Nev.  359, 
in  which  case  a  petition  was  made  to 
the  county  commissioners  to  order  an 
election  for  county  officers,  and  the 
board's  decision  that  the  petition  was 
insufficient  was  held  conclusive,  the 
distinction  being  that  in  the  latter 
case  the  finding  of  the  board  was 
made  without  affidavit,  and  that  the 
finding  was  within  their  peculiar  ju- 
risdiction. 

Highway  Proceedings. — In  People  v. 
Goodwin,  5  N.  Y.  568,  it  was  held 
that  the  question  whether  a  high- 
way was  laid  out  through  a  building 
without  the  consent  of  the  owner  was 
jurisdictional,  and  the  sufficiency  of 
the  evidence  to  show  his  consent 
could  be  inquired  into.  See  also 
People  V,  Dutchess  County,  23  Wend. 
(N.  V.)  360,  wherein  the  question  was 
whether  consent  had  been  given  to 
the  construction  of  the  highway 
through  an  orchard;  and  People  v. 
Van  Alstyne,  32  Barb.  (N.  Y.)  131, 
where  the  question  was  whether  a 
road  terminated  in  a  private  enclosure 
so  that  it  could  not  be  a  public  road. 
The  sufficiency  of  the  evidence  upon 
tl  .  .^e  questions  was  reviewed. 

Voluntary  Findings  of  Fact. — When  it 
is  necessary  that  the  court  should  be 
put  in  possession  of  the  evidence  for 


ty,  and  their  jurisdiction  to  do  so  de-  the  purpose  of  determining  questions 

pended   upon   the   question    whether  of  jurisdiction,  the  superior  court  may 

the  petitioners  were  three   fifths  of  require  the  inferior  court  to  certify 

the  legal   voters.      It  was  said  that  the  same;  and   findings  of  fact  pre- 

whether  the  action  of  the  board  was  pared  by  the  inferior  court  and  vol- 

based  upon  strictly  legal  or  sufficient  untarily  sent  up  with  the  record  may 

evidence  was  not  within  the  province  be  resorted  to  when  the  proper  dis- 

of  the  Supreme  Court  to  inquire.  position  of  the  case  renders  their  con- 

Fetition  for  Town  Oovernment. — Under  sideration  necessary.     Blair  v.  Ham- 

the  Nev.  Town  Government  Act,  Feb,  ilton,  32  Cal.  49,  citing  People  v.  Board 

31 1  1873,  providing  that  beifore  any  of  of  Delegates,  14  Cal.  479,  and  Lowe 

the  powers  or  jurisdiction  conferred  v*  Alexander,  15  Cal.  300. 
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where  the  findings  are  based,  either  in  whole  or  in  part,  on  personal 
knowledge  and  inspection ;  and  in  such  cases  it  is  applied  even 
by  those  courts  which  depart  from  the  ordinary  rule  and  in  other 
cases  review  the  evidence.* 

ErroneonB  GonoluBioiiB  from  Facto. — There  is  a  distinction  between 
reviewing  the  sufficiency  of  evidence  to  support  findings  of  fact, 
and  inquiring  into  the  correctness  of  the  inferior  tribunal's  con- 
clusions from  the  facts.  Where  the  facts  are  admitted,  or  where 
the  inferior  tribunal  makes  findings  of  facts,  rulings  based  on  such 
facts  are,  in  some  jurisdictions,  subject  to  review.* 

(2)  Under  Statutes — Statntei  Forbidding  Review  of  Evidenoe. — Where 
a  review  of  the  evidence  is  expressly  forbidden  by  statute,  the 
court,  as  a  matter  of  course,  will  not  inquire  into  the  correctness 
of  the  findings,  though  such  review  might  otherwise  have  been 
made.' 

1.  Jordon  V.  Hayne,  36  lowag;  Peo-  fore  a  contempt,  was  not  conclusive, 
pie  V,  Morgan,  65  Barb.  (N.  Y.)473;  when  it  appeared  from  all  the  facts 
People  r.  Dolge,  45  Hun  (N.  Y.)  310.  found  that  the  publication  could  not, 

2.  Diaqualiflcation  of  Judge  or  Other  under  any  circumstances,  constitute 
Officer. — In  proceedings  before  a  cir-  a  contempt.  /»  r^  Shortridge,  99  Cal. 
cuit  court  commissioner  to  transfer  526.  But  see  State  v.  Judge,  45  La. 
a  suit  because  of  the  disqualification  Ann.  1250. 

of  the  judge,  there  being  no  real  con-  8.    Hew  Jereey   Btatnte  —  Highway 

flict  in  the  testimony  upon  which  the  Proceedings. — Since  the  findings  of  the 

commissioner  made  an  order  refusing  Common   Pleas,  that  advertisements 

to   remove  the  proceedings,  and  his  have  been  posted  of  an  application  for 

ruling   being   based   upon   a    finding  the  appointment  of  surveyors  to  lay 

that  the  testimony  of  the  judge  did  out  a  highway,  are   declared  by  the 

not  show  that  he  had  been  previously  statute  to  be  final  and  conclusive,  the 

an  attorney  of  one  of  the  parties,  the  Supreme   Court  cannot   consider   an 

question  of  the  judge's  disqualifica-  objection  that  there  was  no  legal  evi- 

tion  was  not  one  of  fact,  but  of  law;  dence  before  the  Court  of  Common 

and  the  Supreme  Court,  being  of  the  Pleas  that  the  advertisements  were 

opinion  that  the  judge  was  disqualified  set  up  according  to  law,  when  that 

because   he  had  given  advice  to  one  court   certifies   that   such   proof  was 

of  the  parties  as  to  the  subject  matter  made.     State  v.  Smith,  21  N.  J.  L.  91. 

of  the  suit,  vacated  the  order  of  the  /Review  of  Assessment  of  Benefits.^ 

commissioner.     Curtis  v,  Wilcox,  74  An  assessment  imposed  by  commis- 

Mich.  6g.  sionersof  adjustment  under  the"  Mar- 

CommiBsionerofHigliwayB.— In  Moore  tin  Act"  (Supp.  Rev.  N.  J.,  p.  608), 
V.  Sandown,  19  N.  H.  93,  a  finding  of  which  provides  (section  3)  that  the  re- 
the  Common  Pleas  that  the  commis-  port  of  assessment  made  by  the  coro- 
sioner  of  highways  was  disqualified  missioners,  when  confirmed  by  the 
to  hear  a  petition  for  the  discontin-  circuit  judge,  shall  be  final  and  con- 
uance  of  a  highway  was  reviewed,  elusive  after  having  been  so  con- 
because  the  opinion  of  the  Common  firmed,  will  not  be  reviewed  upon  a 
Pleas  was  based  upon  the  fact  that  contention  of  fact.  Stockton  r.  New- 
eight  years  prior  thereto  the  commis-  ark  (N.  J.,  1895),  32  Atl.  Rep.  67, /<£»/- 
sioner  had  been  a  petitioner  for  a  lowing  State  v.  Elizabeth,  50  N.  J.  I« 
highway  over  the  same  route.  347. 

What  Constitates   Contempt. — Where  Kew  York  Statnte— F<rr</irf  <>//«j7.— 

the  relator  was   found  guilty  of  con-  Under  2  Rev.   Stat.   N.  Y.  718.  ^44* 

tempt  in  publishing  an  account  of  pro-  which  declares  that  no  certiorari  shall 

ceedings   before  the  court,  a  finding  be   allowed    to    remove    proceedings 

of  the  court  that  the  publication  was  from   the  Court  of  Special   Sessions 

an    unlawful    interference    with    the  where  there  has  been  a  trial  by  a  jury, 

proceedings  of  the  court,  and  there-  on  the  ground  that  the  verdict  of  the 
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SUtntM  Anthoriiing  Beriew  of  Eyldence. — In    some    states,  however, 

statutes  have  been  enacted  which  permit  a  review  of  the  evidence.* 

jury  was  against  the  evidence,  even  containing  a  like  provision  as  to  the 

when  the  writ  is  allowed  upon  other  judgment  to  be  rendered,  it  was  held 

grounds,  the  evidence  cannot  be  re-  that   on   certiorari   from   the   Circuit 

viewed.     Vanderwerker  v.  People,  5  Court  to  the  County  Court  the  evi- 

Wend.  (N.  Y.)  530;  Son  v.  People,  12  dence  might  be  reviewed.     Miller  z/. 

Wend.  (N.  Y.)  344;  Thomas  v.  People,  Chaflfee,  i  Mich.  257;  Herring  v.  Hock, 

19  Wend.  (N.  Y.)  480.  i  Mich.  501;  Snow  v.  Perkins,  2  Mich. 

Bastardy    Proceedings,  —  Since     the  238. 

statute  contemplates  that  a  decision  Kew  Jersey — Assessment  of  Taxes. — 

of  fact  by  the  Court  of  Sessions,  in  a  Act  N.  J.,  March  26,  1852,  relative  to 

bastardy  case  appealed  from  justices  the  proceedings  of  courts  in  cases  of 

cf  the  peace,  shall  be  final,  it  will  not  erroneous  taxation   (Rev.,    p.    1172). 

be  reviewed.     Sweet  v.  Overseers  of  and  the  ninth  section  of  the  Certiorari 

Poor,  3  Johns.  {N.  Y.)  23.  Act  (Rev.,  p.  99),  provide  for  the  in- 

1.  Georgia. — In  Marchman  v.  Todd,  vestigation  of  the  facts  in  cases  where 

15  Ga.  25,  it  was  held  that  since,  un-  the  reversal  or  affirmance  of  a  tax,  in 

dcr  the    Possessory  Warrant  Act  of  whole  or  in  part,  is  sought.     Where 

1821,  all  issues  to  be  tried  thereun-  the  objection  is  that  the  property  of 

der  were  mixed  questions  of  law  and  another  taxpayer  was  assessed  at  too 

of  fact,  the  conclusions  of  the  magis-  low  a  valuation,  and  an  application 

trate  before   whom   they   were  tried  is  made  to  increase  the  same  under 

should  not  be  treated  on  certiorari  as  Act   N.    J.,   March  9,   1848,  g  2,  the 

if  they  were  the  verdict  of  a  jury;  court,  in  reviewing  the  denial  of  such 

but  the  superior  court  should  review  application,   is  not  authorized  to  in- 

the   facts,   and   should   grant  a   new  vestigate  the  facts.      State  v.  Davis, 

trial    whenever   the    findings    below  48  N.  J.  L.  112. 

were  against  the  principles  of  justice  Removal  of  Encroachment  from  High- 
and  equity.  way,  —  Under  Act  N.  J.  1871  (Rev. 
Michigan. — How.  Ann.  Stat.,  §  7032  Stat.  N.  J.  1874,  p.  50,  §9),  which  pro- 
(Comp.  Laws  1857,  §  5465),  provides  vides  that  in  all  cases  of  certiorari 
that  the  party  applying  for  the  writ  brought  to  remove  any  tax  or  assess- 
shall  make  an  affidavit  setting  forth  ment,  ''or  other  order  or  proceeding 
the  substance  of  the  testimony  and  touching  any  local  or  public  improve- 
proceedings  before  the  justice.  Sec-  ment,"  it  shall  be  the  duty  of  the 
tion  7040  provides  that  the  justice  court  to  determine  disputed  questions 
shall  make  return  in  writing,  in  which  of  fact  as  well  as  of  law,  the  court 
he  shall  truly  and  fully  make  answer  will  determine  disputed  questions  of 
to  all  the  facts  set  forth  in  the  aflSda-  fact  in  a  proceeding  to  remove  en- 
vit  for  the  writ.  Section  7044  provides  croachments  from  a  highway.  State 
that  the  court  shall  "give  judgment  r.  Groendyke,  38  N.  J.  L.  114. 
in  the  cause  as  the  right  of  the  matter  Hew  York. — Code  N.  Y.,  §  2140,  pro- 
may  appear,  without  regarding  tech-  vides  that  "the  questions  involving 
nical  omissions,  imperfections,  or  de-  the  merits,  to  be  determined  by  the 
fects  in  the  proceedings  before  the  court  upon  the  hearing,  are  the  fol- 
justice  which  did  not  affect  the  lowing  only:  *  *  *  4.  Whether  there 
merits."  Accordingly  the  judgment  was  any  competent  proof  of  all  the 
of  a  justice  may  be  reversed  where  facts  necessary  to  be  proved,  in  order 
there  is  a  total  lack  of  evidence  to  to  authorize  the  making  of  the  deter- 
sustain  it.  Burnham  z^.  Van  Gilder,  minatioYi.  5.  If  there  was  such  proof, 
34  Mich.  246;  Elliott  V.  Whitmore,  5  whether  there  was,  upon  all  the  evi- 
Mich.  532;  Welch  v,  Bagg,  12  Mich.  41.  dence,  such  a  preponderance  of  proof 

But  the  Circuit  Court  on  certiorari  against  the  existence  of  any  of  those 

to  a  justice  has  no  authority  to  weigh  facts,  that  the  verdict  of  a  jury,  affirm- 

conflicting  evidence.    Gaines  v.  Betts,  ing  the  existence  thereof,  rendered  in 

2  Dougl.  (Mich.)  98;  Berry  v,  Lowe,  an  action  in  the  Supreme  Court,  tri- 

10  Mich.  9;  Welch  v,  Bagg,  12  Mich,  able  by  a  jury,  would  be  set  aside  by 

41;  McGraw  v.  Schwab,  23  Mich.  13.  the  court   as   against  the  weight   of 

Certiorari  to  County  Court, — Under  evidence;"  and  section  2134  requires 

Rev.  Stat.  Mich.  1846,  387,  c.  92,  %  54,  **tbe  clerk,  with  whom  a  writ  of  cer- 
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Such  statutes  either  are  applicable  to  certiorari  in  general,  or  are 

3pecial  in  their  application  and  provide  that  the  powers  of  the 

tiorari  is  filed,  and  eacb  person  upon  in  the  Supreme  Court,  triable  by  a 

whom  a  writ  of  certiorari  is  served,"  jury,  would  be  set  aside  by  the  court 

to  make  "a  return,  with  a  transcript  as   against   the  weight  of  evidence.' 

annexed,  and  certified  by  him,  of  the  Therefore,  in  all  this  class  of  cases, 

record   or  proceedings,  and  a  state-  it  is  the  duty  of  the  Supreme  Court 

ment  of  th^  other  matters  specified  not  only  to  inquire  whether  there  is 

in  and  required  by  the  writ."  any  competent  proof  tending  to  estab* 

Pursuant   to  the  above  provisions  lish  the  guilt  of  the  accused  o^cer, 

of    the    code,   the  evidence   was   re-  but  it  must  look  into  the  evidence, 

viewed  in  the  following  cases:  People  and  if  it  finds  that  there  is  a  prepon- 

V,  Fire  Com'rs,  43  Hun  (N.  Y.)   554,  derance  of  evidence  against  the  de- 

affirmed  in   106  N.  Y.  257;  People  v,  termination    of    the    commissioners, 

French  (Supreme  Ct.),  18  N*  Y.  Supp.  thep  it  has  the  same  jurisdiction  to 

550;  People  V,  French,  119  N.  Y.  502;  reverse  the  determination  that  it  has 

People  V.  French,  119  N.  Y.  493;  Peo-  to  set  aside  the  verdict  of  a  jury  as 


pie  V,  Zoll,  97  N.  Y,  203;  People  v. 
Board  of  Police,  93  N.  i.  97;  People 
V,  French,  92  N.  Y.  306;  People  v. 
Rand,  41  Hun  (N.  Y.)  529;  People  v, 
Doolittle,  44  Hun  (N.  Y.)  293;  People 
V.  French  (Supreme  Ct,),  15  N,  Y.  St. 
Rep.  108;  People  v,  Williams,  17  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  366. 


against  the  weight  of  evidence.  It  is 
the  purpose  of  the  law  to  give  a  re- 
view in  the  Supreme  Court  by  certio- 
rari, not  only  upon  the  law,  but  upon 
the  evidence,  to  the  extent  specified 
in  the  statute,  and  every  party  who 
seeks  such  a  review  is  entitled  to  the 
fair  and   judicious   exercise   of    that 


Dismissal  of  Policeman, — The  Court     jurisdiction."      See    also    People     v. 


of  Appeals  saidi  in  People  v,  French, 
119  N.  Y.  502,  in  commenting  upon 
People  V.  French,  no  N.  Y.  494,  in 
which  case  there  was  a  discussion 
as  to  the  jurisdiction  of  the  Supreme 
Court  to  review  the  determination  of 
the  police  commissioners  upon  the 
evidence  in  a  case  where  a  policeman 
had  been  dismissed:  "  We  did  not  de- 
termine in  that  case  that  the  Supreme 
Court,  upon  certiorari,  did  not  have 
jurisdiction  to  review  the  determina- 
tion of  the  police  commissioners  upon 
the  evidence,  and  it  is  a  mistake  to 
suppose  that  if  there  is  any  evidence 


French  (Supreme  Ct.),  i8  N.  Y.  Supp. 
550;  People  V.  Fire  Com'rs,  100  N.  Y. 
82,  the  latter  case  being  one  where  the 
General  Term  erroneously  modified 
the  sentence  by  substituting  in  place 
of  dismissal  suspension  from  duty, 
there  being  no  question  as  to  the  re- 
lator's guilt. 

Conflict  of  Authority  before  Adop- 
tion  of  Code, — In  the  language  of  Ar- 
noux,  J.,  in  Matter  of  Lauterjung,  48 
N.  Y.  Super.  Ct.  308,  *'  until  the  de- 
cision of  the  Court  of  Appeals  in  the 
year  1868,  in  the  case  of  the  People  v. 
Board  of  Police,  39  N.  Y.  506,  the  ten- 


in  the  record  brought  to  the  Supreme  dency  of  the  courts  in  certiorari  cases 
Court>  by  certiorari  sustaining  the  was  to  refuse  to  examine  into  the  evi- 
determination  of  the  commissioners,  dence  or  to  determine  any  question 
that  court  has  no  right  to  interfere  beyond  that  of  jurisdiction.  This 
therewith.  Such  is  the  rule  in  this  permitted  inferior  tribunals  and  mag- 
court,  and  such  was  the  rule  at  com-  istrates  to  exercise  their  powers  in 
mon  law.  But  now  by  section  2140  an  arbitrary,  high-handed,  and  uo* 
of  the  Code  of  Civil  Procedure,  upon  justifiable  manner,  and  made  theiD 
the  hearing  on  the  return  of  a  writ  of  more  absolute  than  any  court  of  orig- 
certiorari,  the  Supreme  Court  may  inal  jurisdiction."  And  although  for 
inquire  whether  there  was  any  com-  about  ten  years  before  the  adoption 
petent  proof  of  all  the  facts  necessary  of  the  code  the  courts  had  inquired 
to  be  proved  in  order  to  authorize  the  whether  there  was  evidence  to  war-' 
making  of  the  determination;  and  if  rant  the  findings  of  the  inferior  tri- 
there  was  such  proof,  whether  there  bunals,  the  decisions,  with  possible 
was  *  upon  all  the  evidence  such  a  pre-  exceptions,  prior  to  People  v.  Board 
ponderance  of  proof  against  the  ex-  of  Police,  39  N.  Y.  506,  had  been  to 
istence  of  any  of  those  facts  that  the  the  effect  that,  in  the  absence  of  stat- 
verdict  of  a  jury  aflirming  the  exist-  Utory  authority,  me  court  would  not 
ence  thereof,  rendered  in  fin  action  revi9W  the  evidence  upon  which  find* 
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court  as  to  the  extent  of  the  review  shall  be  enlarged  when  the 
writ  is  sued  out  in  special  designated  cases.     The  usual  purport 

ings  of  fact  had  been  made  unless  upon  the  whole  of  the  evidence  to  see 
the  facts  were  jurisdictional;  and  whether,  as  a  matter  of  law,  there  was 
it  was  so  held  in  the  following  cases:  any  proof  which  could  warrant  a  con- 
Matter  of  Mount  Morris  Square,  2  viction  of  the  relator  of  the  charge 
Hill  (N.  Y.)  14;  People  v.  New  York,  of  neglect  of  duty  ;  "  but  he  qualified 
2  Hill  (N.  Y.)  11;  Starr  t'.  Rochester,  this  statement  by  saying  that  *'to 
6  Wend.  (N.  Y.)  564;  Birdsall  v,  Phil-  hold  that  conclusions  of  fact  upon 
lips.  17  Wend.  (N.  Y.)  464;  Carter  v.  conflicting  evidence  and  matters  of 
Newbold,  7  How.  Pr.  (N.  Y.  Supreme  mere  detail  in  the  order  or  mode  of 
Ct.)  166;  Prindle  v,  Anderson,  19  proceeding,  not  violating  any  rule  of 
Wend.  (N.  Y.)  301;  Johnson  v.  Moss,  law  to  the  prejudice  of  the  party,  and 
20  Wend.  (N.  Y.)  145;  AUyn  v.  High-  matters  which  are  clearly  submitted 
way  Com'rs,  19  Wend.  (N.  Y.)  342;  to  the  judgment  or  discretion  of  the 
Simpson  xi.  Rhinelanders,  20  Wend,  inferior  tribunal,  where  the  evidence 
(N.  Y.)  103;  Wilson  v.  Green,  20  presents  a  case  for  its  exercise,  can 
Wend.  (N.  Y.)  189;  Ex  p.  Albany,  23  be  so  reviewed,  would  be  in  conflict 
Wend.  (N.  Y.)  277,  in  which  case  it  with  all  of  the  previous  adjudications, 
was  said,  "  the  defendants  did  well  in  and  produce  great  inconvenience  and 
omitting  to  return  evidence  heard,  embarrassment.*' 
•  *  •  The  writ  was  wrong  in  requir-  Thereafter  the  rule  declared  in  this 
ing  it.  We  cannot  look  into  testimony  case,  practically  the  same  as  that  sub- 
on  the  merits,  even  where  the  return  sequently  prescribed  by  the  code,  was 
comes  from  a  tribunal  bound  to  act  announced  in  the  following  cases, 
upon  the  general  law  of  evidence  ;'*  wherein  it  was  held  that  the  evidence 
Mercein  v.  People,  25  Wend.  (N.  Y.)  would  be  reviewed  for  the  purpose  of 
64,  reversing  3  Hill  (N.  Y.)  399,  in  which  determining  whether  it  supported  the 
case,  the  writ  having  issued  under  a  findings:  People  v.  Smith,  45  N.  Y. 
statute  to  review  habeas  corpus  pro-  772,  affirming  3  Lans.  (N.  Y.)  291; 
ceedings  by  a  parent  to  recover  the  Swift  v.  Poughkeepsie,  37  N.  Y.  511; 
custody  of  a  child,  it  was  questioned  Matter  of  Lauterjung,  48  N.  Y.  Super, 
whether  the  evidence  could  be  re-  Ct.  308;  People  v.  Hurlbert,  46  N.  Y. 
viewed  even  under  the  statute;  People  no;  People  v,  Betts,  55  N.  Y.  600; 
V,  Goodwin,  5  N.  Y.  568;  Brown  v.  People  v.  Assessors,  40  N.  Y.  154; 
Wesson,  1  How.  Pr.  (N.  Y.)  141;  People  v.  Eddy.  57  Barb.  (N.  Y.)  593; 
Nichols  V,  Williams,  8  Cow.  (N.  Y.)  People  v.  We.stchester  County,  57 
13;  Benjamin  v,  Benjamin,  5  N.  Y.  Barb.  (N.  Y.)  377;  People  v.  Court  of 
383,  in  which  case  the  doctrine  that.  Special  Sessions.  5  Thomp.  &  C.  (N. 
in  general,  the  evidence  is  not  review-  Y.)  260;  People  v.  Townsend,  lo  Abb. 
able  was  recognized,  but  the  evidence  N.  Cas.  (N.  Y.  Supreme  Ct.)  169:  Peo- 
upon  a  jurisdictional  question  was  pie  v,  Sanders,  3  Hun  (N.  Y.)  i6; 
reviewed.  People  v,  Walsh,  11  Hun  (N.  Y.)  292; 
In  People  r.  Board  of  Police,  39  N.  People  v.  Steele,  i  Sheld.  (N.  Y.)  345; 
Y.  506,  the  Court  of  Appeals,  on  ap-  People  v,  Weygant,  14  Hun  (N.  Y.) 
peal  from  a  judgment  rendered  by  546;  People  v.  Board  of  Police,  20 
the  Supreme  Court  on  certiorari  to  Hun  {N.  Y.)  333;  People  v.  Board  of 
review  a  judgment  of  the  board  of  Police,  6  Hun  (N.  Y.)  229;  People  v, 
police  commissioners  imposing  a  fine  Board  of  Police,  72  N.  Y.  415;  People 
on  a  policeman  for  neglect  of  duty,  v.  Board  of  Police.  69  N.  Y.  408;  Peo- 
held  that  the  sufficiency  of  the  evi-  pie  v.  Board  of  Police,  52  How.  Pr. 
dence  to  warrant  the  conviction  could  (N.  Y.  Ct.  App.)  289;  People  v.  Fire 
be  reviewed.  Woodruff,  J.,  saying:  Com'rs,  82  N.  Y.  358. 
**  I  cannot  resist  the  belief  that  a  dis-  In  People  v,  Sanders,  3  Hun  (N. 
position  has  been  manifested  to  limit  Y.)  16.  the  Supreme  Court,  speaking 
the  office  of  this  most  useful  writ  through  Lawrence,  J.,  said  of  the 
within  too  narrow  limits.  •  *  *  I  con-  common-law  writ:  *'  It  was  formerly 
elude,  therefore,  that  in  the  case  be-  held  that  upon  such  a  writ  the  court 
fore  us  the  Supreme  Court  had  power,  could  not  go  beyond  the  question 
and  that  on  this  appeal  this  court  whether  the  inferior  tribunal  had  ju- 
have  power,  to    examine    the    case  risdiction  over  the  parties  and  sub* 
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of  such  statutes  is  that  the  court  shall  give  judgment  as  the  right 
of  the  matter  may  appear,  without  regarding  technical  omissions. 


ject  matter.  Recent  cases  have  over- 
thrown this  doctrine,  and  the  rule 
now  existing  is  laid  down  by  Justice 
Grover,  in  the  case  of  People  v.  Smith, 
45  N.  Y.  776,  in  which  he  says:  '  It 
must  now  be  regarded  as  settled  in 
this  state,  that  it  is  the  duty  of  the 
court  *  *  •  to  examine  the  evidence 
whether  there  was  any  competent 
proof  of  the  facts  necessary  to  au- 
thorize the  adjudication  made,  and 
whether  in  making  it  any  rule  of  law 
affecting  the  rights  of  the  parties  has 
been  violated.'  " 

Criminal  Prosecution,  —  In  the  fol- 
lowing cases,  decided  before  People 
V,  Board  of  Police,  39  N.  Y.  506,  it 
was  held  that  where  the  return  did 
not  show  the  evidence  upon  which 
the  relator  was  convicted,  the  convic- 
tion should  be  set  aside:  MuUins  v» 
People,  24  N.  Y.  399;  People  v.  Riley, 
5  Alb.  L.  J.  287.  In  the  latter  case, 
which  was  a  conviction  of  larceny, 
the  justice  returned  merely  that  he 
was  "  satisfied  "  that  the  relator  was 
guilty,  and  the  conviction  was  re- 
versed. See  also  People  v.  Board  of 
Police,  40  Barb.  (N.  Y.)  626,  wherein 
the  evidence  was  reviewed  upon  which 
a  policeman  was  summarily  fined  for 
neglect  of  duty. 

Extent  of  Seyiew.  —  In  P<iople  v. 
Steele,  i  Sheld.  (N.  Y.)  345.  the  Su- 
perior Court  of  Buffalo,  in  reviewing 
the  proceedings  of  tax  assessors,  said: 
*'  On  the  review  here,  a  court  cannot 
reverse  the  decision  of  the  assessors 
unless  the  case  be  one  in  which  the 
weight  of  evidence  is  very  greatly 
preponderating,  oris  so  strikingly  so 
as  to  create  the  suspicion  of  injustice 
arising  from  prejudice  or  passion. 
*  *  *  This  court  is  empowered  to  re- 
verse if  there  is  no  evidence  compe- 
tent, legal,  and  sufficient  to  authorize 
the  finding ;  but  where  there  is  enough 
evidence  of  that  character,  however 
conflicting,  the  decision  on  the  ques- 
tion of  fact  by  the  constituted  tribunal 
should  be  respected." 

Discharge  of  Insolvent  Debtor, — 
Under  the  statute  of  New  York  re- 
lating to  the  discharge  of  insolvent 
debtors,  which  provided  (§  47)  that 
"  whenever  any  authority  shall  be 
exercised  by  a  court  of  common  pleas, 
or  any  officer,  pursuant  to  any  pro- 
visions of  this  title,  the  proceedings 


may  be  removed  into  the  Supreme 
Court  by  certiorari,  and  there  exam- 
ined and  corrected,"  the  Supreme 
Court  was  authorized  to  examine  the 
questions  of  law  and  of  fact,  and  was 
not  confined  to  the  matters  relating  to 
the  jurisdiction  of  the  County  Court 
and  the  regularity  of  its  proceedings, 
and  accordingly  it  was  necessary  to 
set  out  in  the  return  the  evidence,  so 
far  as  it  was  material  to  the  examina- 
tion of  the  case  on  the  merits.  More- 
wood  V,  Hollister,  6  N.  Y.  309, 

Summary  Conviction. — In  Bennac  v. 
People,  4  Barb.  (N.  Y.)  164,  defendant 
was  convicted  under  the  statute  of 
being  a  disorderly  person,  and  it  was 
held  that  as  the  written  examination 
upon  which  the  conviction  was  found- 
ed was  a  part  of  the  record,  and  as 
the  justice  certified  that  such  exam- 
ination was  all  the  evidence,  the  court 
could  review  its  sufficiency. 

Review  of  Summary  Proceedings 
against  Tenant. — Under  2  Rev.  Stat,  N. 
Y.  516.  §  47,  which  provides  that  the 
Supreme  Court  may  award  a  writ  of 
certiorari,  in  summary  proceedings  for 
the  removal  of  a  tenant.  "  for  the  pur- 
pose of  examining  any  adjudication," 
the  return  should  set  forth  the  evi- 
dence had  on  the  trial,  and  the  court 
will  examine  the  same  for  the  pur- 
pose of  determining  whether  the  judg« 
ment  of  the  lower  court  is  war- 
ranted. Freeman  v.  Ogden,  40  N.  Y. 
105;  Benjamin  v.  Benjamin,  5  N.  Y. 
383;  Niblo  V.  Post,  25  Wend.  (N.  Y.) 
280;  Buck  v.  Binninger,  3  Barb.  (N. 
Y.)39i;  Anderson  V.  Prindle,  23  Wend. 
(N.  Y.)  616. 

Verdict  of  Jury.  —  Under  2  Rev. 
Stat.  N.  Y.  718,  §44,  where  there  was  a 
trial  by  jury,  the  conviction  of  a  fraud- 
ulent debtor  under  Stat.  Sess.  1831, 
pp.  396.  402,  could  not  be  reversed, 
because  it  was  wrong  on  the  merits. 
Thomas  v.  People,  19  Wend.  (N.  Y.) 
480. 

Granting  of  Liquor  License. — Laws 
N.  Y.  1893,  c.  481,  which  provides  that 
the  refusal  of  the  board  of  excise  to 
grant  an  application  for  a  liquor  li- 
cense may  be  reviewed  on  certiorari, 
and  that  the  *' court  may  make  an 
order  commanding  such  board  of  ex- 
cise to  grant  such  application,"  does 
not  make  it  the  duty  of  the  Supreme 
Court  to  review  the  facts  and  reasons 
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imperfections,  or  defects  which  did  not  affect  the  merits ;  that  the 
court  shall  determine  disputed  questions  of  fact  as  well  as  of  law ; 
or  that  the  court  shall  inquire  whether  there  was  any  competent 
proof  of  all  the  facts  necessary  to  be  proved. 

Enlargenbent  of  Power  to  Enter  Jadgment. — But  it  has  been  held  that  a 
statute  authorizing  the  court  to  enter  such  judgment  as  the  court 
below  should  have  rendered,  or  to  make  such  order,  judgment,  or 
decree  as  law  and  justice  require,  does  not  enlarge  the  authority 
of  the  court  so  as  to  enable  it  to  review  the  evidence.* 


which  induced  the  board  of  excise  to 
deny  an  application  for  a  liquor  li- 
cense, the  remedy  provided  by  such 
statute  being  in  the  nature  of  a  man- 
damus. People  z/.  Waters  (Supreme 
Ct.),  23  N.  Y.  Supp.  691. 

Certiorari  as  Habeas  Corpus. — Where 
the  writ  is  granted  under  Code  N.  Y.,  § 
2041,  instead  of  the  writ  of  habeas 
corpus,  to  review  the  commitment  of 
a  destitute  child  to  a  reformatory, 
the  evidence  upon  which  the  police 
justice  acted  cannot  be  inquired  into, 
but  only  the  sufficiency  of  the  commit- 
ment. People  V,  Sisters,  etc.,  of  St. 
Dominick,  34  Hun  (N.  Y.)  463. 

Utah.— Compiled  Laws  Utah,  1888, 
g  3725,  is  as  follows:  *' The  review 
upon  this  writ  cannot  be  extended 
further  than  to  determine  whether  the 
inferior  tribunal,  board,  or  officer 
has  regularly  pursued  the  authority 
of  such  tribunal,  board,  or  officer." 
Section  3726  provides  that  "  the  court 
must  hear  the  parties  or  such  of  them 
as  may  attend  for  that  purpose,  and 
may  thereupon  give  judgment,  either 
affirming  or  annulling  or  modifying 
the  proceedings  below." 

In  Gilbert  v.  Board  of  Police  (Utah, 
1895),  40  Pac.  Rep.  264,  the  removal  of 
a  member  of  the  fire  department  in 
Salt  Lake  City  by  the  board  of  police 
and  fire  commissioners  was  under 
review.  It  was  insisted  that  the  court 
could  not  extend  its  inquiry  beyond 
the  mere  question  of  jurisdiction,  and 
that  it  had  no  power  to  examine  the 
evidence  or  the  proceedings  for  any 
purpose,  and  that  it  could  not  con- 
sider whether  the  facts  presented  by 
the  record  warranted  the  judgment 
pronounced  by  the  board.  The  court 
said  that  it  could  "require  that  the 
entire  proceedings,  including  the  evi- 
dence, be  brought  up  in  the  return, 
and  look  into  the  testimony  to  de- 
termine whether  there  is  any  evi- 
dence which  will  warrant,  as  a  matter 
of  law,  the  judgment,  decision,   or 


order  which  is  the  subject  of  com- 
plaint. The  power  here  conferred 
upon  the  court  does  not  essentially 
differ  from  that  exercised  by  the  courts 
on  common-law  certiorari.  It  is  simply 
affirmatory  of  the  settled  rule  of  law;" 
and  Golding  v.  Jennings,  i  Utah  135, 
was  disapproved^  as  confining  the  office 
of  the  writ  within  too  narrow  limits. 

West  Virginia.— Code  W.  Va.,  c.  no, 
§  3,  provides  that  when  the  writ  lies 
from  the  Circuit  Court  to  an  inferior 
tribunal,  the  inferior  tribunal  shall 
certify  the  evidence  and  sign  bills  of 
exception;  and  that  "upon  the  hear- 
ing such  Circuit  Court  shall,  in  addi- 
tion to  determining  such  questions  as 
might  have  been  determined  upon  a 
certiorari,  as  the  law  heretofore  was, 
review  such  judgment,  order,  or  pro- 
ceedings of  the  county  court,  council, 
justice,  or  other  inferior  tribunal, 
upon  the  merits,  determine  all  ques- 
tions arising  on  the  law  and  evidence, 
and  render  such  judgment  or  make 
such  order  upon  the  whole  matter 
as  law  and  justice  may  require." 
Accordingly  the  Circuit  Court  will 
review  a  judgment  of  a  justice  of  the 
peace  on  the  merits.  Natural  Gas 
Co.  V,  Healy,  33  W.  Va.  102;  Bee  v. 
Seaman,  36  W.  Va.  381.  See  also 
Dryden  v,  Swinburne,  20  W.  Va.  89; 
Poe  w.  Marion  Mach.  Works,  24  W. 
Va.  517;  Cunningham  v.  Squires,  2 
W.  Va.  422. 

In  Alderson  v.  Commissioners,  32 
W.  Va.  454,  it  was  held  that  the  Cir- 
cuit Court,  in  reviewing  proceedings 
of  county  commissioners,  should  de- 
cide every  point  on  the  law  and  evi- 
dence arising  on  the  record;  but  that 
it  should  not,  after  reversing  the  ac- 
tion of  the  commissioners,  itself  try 
the  case  upon  the  merits  and  weigh 
the  evidence;  the  language  of  the 
statute  being  that  the  Circuit  Court 
shall  "review"  the  judgment,  not 
retry  the  case. 

1.  Farmington  River  Water  Power 
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e.  Extent  of  Review  of  Evidence — ^nndingi  8an^«nea  vy  bwm 

EWdanod. — Invariably  when  a  review  of  the  evidence  is  undertaken, 
and  some  evidence  is  found  to  support  the  inferior  tribunal's  find- 
ings of  fact,*  or  when  the  findings  of  that  tribunal  are  based  upon 


Co.  v.  Berkshire  County,  112  Mass. 
206,  wherein  Gen.  Stat.  Mass.,  c.  145, 
§  9,  re-enacting  Stat.  1858,  c.  109,  was 
construed. 

1.  Arkanias. — Fowler  v.  McKennon, 
45  Ark.  94. 

Georgia. — Steele  v,  Cochran,  88  Ga. 
296,  a  case  where  the  evidence  to  sup- 
port the  verdict  was  slight,  but  there 
having  been  two  verdicts  in  favor  of 
the  same  party,  the  court  refused  to 
disturb  the  second. 

Michigan.— Hollenburg  v,  Shuffort, 
47  Mich.  126;  BuUard  v,  Hascall,  25 
Mich.  132,  wherein  the  court  said 
that  whatever  the  evidence  before 
the  lower  court  tended  to  show, 
should  be  taken  as  proved;  Sheldon 
V.  Stewart,  43  Mich.  574;  Berry  v, 
Lowe,  10  Mich.  9;  Gaines  v.  Betts,  2 
Dougl.  (Mich.)  98.  See  also  State 
Bank  v.  Whittle,  41  Mich.  365;  Wat- 
son V.  Hinchman,  42  Mich.  27;  Brown 
V,  Blanchard,  39  Mich.  790. 

Kow  Jersey.— Bellis  v.  Phillips,  28 
N.  J.  L.  125:  Caldwell  v,  Fifield,  24 
N.  J.  L.  150;  Overseers  of  Poor  v. 
Overseers  of  Poor,  13  N.  J.  L.  221; 
Angus  V,  Radin.  5  N.  J.  L.  940;  Gib- 
bons V.  Wade,  8  N.  J.  L.  255;  Andrews 
V.  Andrews,  14  N.  J.  L.  141:  Berry 
V.  Williams,  21  N.  J.  L.  423;  Journeay 
V,  Brown,  26  N.  J.  L.  iii;  Lyons  v. 
Davis,  30  N.  J.  L.  301;  Beach  v, 
Mullin,  34  N.  J.  L.  343;  Wolcott  v. 
Mount,  36  N.  J.  L.  262,  affirmed  in  38 
N.  J.  L.  496;  Greenway  v.  Mead,  26 
N.  J.  L.  303. 

Hew  Mezioo. — In  re  Henriques  (N. 
Mex.,  1889),  21  Pac.  Rep.  80. 

Hew  York. —Code  N.  Y.,  §  2140,  pro- 
vides that  the  court  shall  "  determine 
whether  there  was  any  competent 
proof  of  all  the  facts  necessary  to  be 
proved,  in  order  to  authorize  the 
making  of  the  determination,*'  and 
that  "  if  there  was  such  proof,  whether 
there  was,  upon  all  the  evidence, 
such  a  preponderance  of  proof  against 
the  existence  of  any  of  those  facts 
that  the  verdict  of  a  jury  affirming  the 
existence  thereof,  rendered  in  an  ac- 
tion in  the  Supreme  Court  triable  by 
a  jury,  would  be  set  aside  by  the  court 
as  against  the  weight  of  evidence.*' 
Accordingly  the  court  has  refused  to 


disturb  findings  of  fact,  because  there 
was  some  evidence  to  support  them, 
in  the  following  cases:  People  v. 
Strauss  (Super.  Ct.),  23  N.  Y.  Supp. 
295;  People  V.  Rand,  41  Hun  (N.  Y.) 
529;  People  V,  McClave  (Supreme  Ct.), 
II  N.  Y.  Supp.  304;  People  t^.  Will- 
iams, 17  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  366:  People  V.  Keator,  17  Abb. 
N.  Cas.  (^.  Y.  Supreme  Ct.)  369.  Sec 
also  cases  cited  infra,  where  the  find- 
ings were  based  on  conflicting  evi- 
dence and  were  not  disturbed. 

Removal  of  Policemen. — In  People  v. 
French,  60  How.  Pr.  (N.  Y.  Supreme 
Ct.)  377;  People  V.  MacLean  (Supreme 
Ct.).  14  N.  Y.  Supp.  77;  People  v. 
Board  of  Police,  93  N.  Y.  97;  and 
People  V,  Robb  (Supreme  Ct.),  10  N.  Y. 
Supp.  867,  the  court  refused  to  dis- 
turb the  dismissal  of  policemen  by 
the  board  of  police  commissioners, 
because  there  was  some  evidence  to 
sustain  the  findings  made  by  the  board. 

Assessment  of  Taxes, — In  People  v. 
Williams  (Supreme  Ct.),  20  N.  Y.  Supp. 
350,  the  determination  of  the  state 
assessors,  on  an  appeal  taken  from  the 
equalization  of  an  assessment  made 
by  the  board  of  supervisors,  was  not 
disturbed,  because  it  was  supported 
by  the  evidence. 

Before  Adoption  of  Code,  —  In  the 
following  cases,  decided  before  the 
adoption  of  the  code,  it  was  held  that 
findings  of  fact  supported  by  some 
evidence  should  not  be  disturbed: 
People  V,  Rochester,  21  Barb.  (N.  Y.) 
656.  wherein  the  evidence  upon  which 
a  jurisdictional  fact  was  based  was 
inquired  into;  Palmer  v.  People,  10 
Wend.  (N.  Y.)  166;  Kast  v,  Kathern, 
3  Den.  (N.  Y.)  344,  wherein  the  evi- 
dence left  a  question  of  fact  \*  so 
doubtful  that  a  judgment  either  way 
could  not  with  propriety  have  been 
disturbed  by  the  court  of  review.** 

Texas. — A  judgment  which  is  not 
materially  against  the  weight  of  evi- 
dence will  not  be  disturbed.  Adair 
V,  Graham,  17  Tex.  175. 

Findliigs  Made  Pnnaant  to  SUtnte. — 
In  People  v,  Eddy,  57  Barb.  (N.  Y.)  593, 
proceedings  of  the  county  commis- 
sioners declaring  vacant  the  office  of 
the  relators  as  town  commissionerSt 
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eiridcnce  which  is  conflicting,  the  court,  without  investigating  the 

contrariety  of  the  evidence,  will  refuse  to  disturb  such  findings.* 
Abntiiftetion  with  Uttdingf. — Where  the  inferior  tribunal  acted  upon 
conflicting  evidence,  dissatisfaction  with  its  findings,  and  the  fact 
that  the  reviewing  court  on  investigating  the  evidence  would 
have  arrived  at  a  diflferent  conclusion,  will  not  authorize  a  reversal.* 

on  the  ground  that  the  relators  had  v.  HaU,  ii  N.  J.  L.  78;  Graecen  v. 
neglected  their  duties,  were  under  re-  Allen,  14  N.  J.  L.  74;  Andrews  v, 
view.  The  Supreme  Court  inquired  Andrews,  14  N.  J.  L.  141;  Lyons  v. 
into  the  merits  as  well  as  into  the  Davis,  30  N.  J.  L.  301;  State  v.  Hud- 
question  of  jurisdiction;  but  since  the  son  City,  32  N.  J.  L.  365. 
power  to  decide  whether  or  not  there  New  York, — People  v.  Sanders,  3 
had  been  a  neglect  of  duty  on  the  part  Hun  (N.  Y.)  16;  People  v.  Stiner,  30 
of  said  officers  had  been  intrusted  by  How.  Pr.  (N.  Y.  Supreme  Ct.)  129, 
statute  to  the  county  commissioners,  45  Barb.  (N.  Y.)  56;  Baldwin  v,  Buf- 
the  Supreme  Court,  in  reviewing  the  falo,  35  N.  Y.  375;  People  v.  Purroy 
evidence,  merely  inquired  whether  or  (Supreme  Ct.),  20  N.  Y.  Supp.  735; 
not  there  was  evidence  to  sustain  the  People  v.  Board  of  Police,  69  N.  Y. 
decision  of  the  county  commissioners.  408;  People  v.  MacLean  (Super.  Ct.), 

Doabts  as  to  Propriety  of  a  finding  of  21  N.  Y.  Supp.  625;  People  v.  Hay- 
fact  will  not  lead  the  court  to  disturb  den  (City  Ct.).  27  N.  Y.  Supp.  881; 
it.  People  V.  Stiner,  30  How.  Pr.  People  v.  McClave  (Supreme  Ct.),  11 
(N.  Y.  Supreme  Ct.)  129.  N.   Y.  Supp.  304,  in  wliich  last  four 

Extreme  Weakness  of  the  Evidenoe  will  cases  decisions  of  the  board  of  police 

not  authorize  the  court  to  set  aside  commissioners  dismissing  policemen 

findings  of  fact  where  there  is  testi-  were  under  review,  and,  there  being 

mony   to   sustain    them.      Hanna   v,  a  conflict  of  evidence,  were  not  dis- 

Russell,  12  Minn.  80;  People  v.  Fire  turbed. 

Com'rs,  82  N.  Y.  358,  citing  People  v.  North  Carolina. — Short  v.  Sparrow, 

Goodwin,  5  N.  Y.  568;  Noyes  v.  Hew-  96  N.  Car.  348. 

itt.  18  Wend.  (N.  Y.)  141;  Johnson  v,  Wisconsin. — State   v,    Gaylord,   73 

Moss,  20  Wend.  (N.  Y.)  145.  Wis.  306;  State  v,  Whitford,  54  Wis. 

A  Seasonable  ^eory  to  support  the  150. 

conclusion  of  the  inferior  tribunal  Is  Failure  of  Inferior  Tribunal  to  Weigh 

sufficient.     State  v,   Jersey   City,    54  Evldenee. — A  finding  of  fact  will  not 

N.  J.  L.  310.  be  disturbed,  although  the  Supreme 

CorrobcratiTO  Evidence.  —  A    finding  Court  may  be  of  opinion  that  the  in- 

of  fact  will  not  be  disturbed  because  feriortribunal  did  not  give  due  weight 

it   is  based  upon  the  testimony  of  a  to  the  testimony.     People  v.  McClave 

single  witness.      People  v.    McClave  (Supreme  Ct.),  15  N.  Y.  Supp.  221. 

(Supreme  Ct.),  15  N.  Y.  Supp.  221.  2.  Gonoltisions  Unsatisfactory  to    So- 

1.    Georgia, —S\Ti%^x    Mfg.    Co.   v,  viewing    Conrt.  —  Said    the    Supreme 

Cole,  78  Ga.  353.  Court   of    New   York,   in    People    v. 

Michigan,  —  Hyde    v.    Nelson,     11  Montgomery,  13  Abb.  Pr.,  N.  S.  (N.  Y. 

Mich.    353;    Fellows    v,    Canney,    75  Oyer   &   T.    Ct.)   207,    which    was   a 

Mich.  445;  Overpack  v..Ruggles,  27  murder     case:    "Unless,    therefore, 

Mich.   65;  Smoke  v,  Jones,  35  Mich,  some  rule  of  law  has  been  violated 

409;    Higley   v.    Lant,    3   Mich.    612;  the  verdict  must  stand,  even   if  we 

Bromley  «/.  People,  7  Mich.  472;  Web-  should  be  of  the  opinion,  upon  the 

ber  V,  Hanke,  4  Mich.  198;  Garvin  v,  evidence,   that   we   should   have    ar- 

Gorman,  63  Mich.  221.  rived  at  a  conclusion  different  from 

New   Hampshire.  —  Richardson    v,  that  at  which  the  jury  has  arrived." 

Smith,  59  N.  H.  517.  See  also  Beach  v.  Mullin,  34  N.  J.  L. 

New  Jersey. — State  v.  Board  of  Pub-  343;    Brown  v,    Ramsay,  29  N.  J.  L. 

lie  Works  (N.J. ,  1895),  31  Atl.  Rep.  613;  117;  Welch  v,  Bagg,  12  Mich.  41. 

Jeffrey  v.  Owen,  41  N.  J.  L.  260;  Kirk-  A  conclusion  of  fact  cannot  be  su- 

patrick   v.   Cason,   30  N.   J.    L.  331;  pervised  or  overruled  when  the  infer- 

Angus  V.  Radin,  5  N.  J.  L.  940;  Skel-  ence  of  the  lower  court  is  sustained 

linger  v.  Howell,  8  N.  J.  L.  310;  Gib-  by  substantial  evidence,  although  the 

bons  V.  Wade,  8  N.  J.  L.  255;  Clark  reviewing  court  might  draw  a  differ- 
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findings  without  and  agaiBft  STidaaeo. — If  a  review  of  the  evidence  be 
permissible,  under  statute  or  otherwise,  a  finding  of  fact  will  be 
set  aside  which  has  been  made  without  evidence  to  support  it,* 


eot  conclusion   from  such  evidence. 
Dryden  v.  Swinburne,  20  W.  Va.  89. 

In  People  v.  Butler,  3  Park.  Cr. 
Rep.  (N.  Y.  Supreme  Ci.)  377,  a  con- 
viction of  manslaughter  was  reviewed. 
The  court  declined  to  disturb  the 
verdict  of  the  jury,  although  it  was 
of  the  opinion  that  it  would  be  as 
natural  to  infer  that  the  death  had 
occurred  from  accident  as  that  it  had 
been  effected  by  the  accused. 

In  Parsons  v.  Dickinson,  23  Mich. 
56,  it  was  said  that  the  question  was 
not  whether  the  conclusion  of  fact 
was  satisfactory,  but  whether  there 
was  any  evidence  from  which  it  might 
be  drawn.  In  Herbert  v.  Curtis,  55 
N.  J.  L.  87,  the  court  refused  to  in- 
quire whether  or  not  it  would  have 
arrived  at  the  same  conclusion.  In 
Warren  r.  Wilson,  63  Ga.  372,  it  was 
said  that  it  should  be  a  "  strong  case  " 
to  authorize  the  reviewing  court  to 
disturb  findings  of  fact.  In  Bellis  v. 
Phillips,  28  N.  J.  L.  125,  the  court 
said  that  "unless  injustice  has  been 
done'*  findings  of  fact  should  not  be 
disturbed.  See  also  Noyes  w.  Hew- 
itt, 18  Wend.  (N.  Y.)  141;  Johnson  v. 
Moss,  20  Wend.  (N.  Y.)  145. 

On  certiorari  to  review  a  survey  of 
commissioners  appointed  to  ascertain 
the  boundary  between  two  counties, 
although  Act  N.  J.  Feb.  17.  1881, 
requires  the  court  to  determine  dis- 
puted questions  of  fact,  still,  in  de- 
termining such  questions,  the  official 
certificates  of  the  commissioners  are 
entitled  to  much  weight,,  and  only 
clear  proof  of  great  force  will  justify 
the  conclusion  that  their  findings  are 
erroneous.  State  v.  Chosen  Free- 
holders (N.  J.,  1887),  8  Atl.  Rep.  III. 

1.  Findings  without  Evidence.— Said 
Green,  J.,  in  Dryden  v.  Swinburne, 
20  W.  Va.  89:  "  Upon  a  review  of  the 
authorities  I  conclude  that  a  writ  of 
certiorari  issued  by  a  superior  court, 
after  final  judgment  of  the  inferior 
court,  brings  up  for  review  and  cor- 
rection not  only  errors  and  defects 
which  aflfect  the  jurisdiction  of  the 
inferior  tribunal,  but  all  errors  of  law 
in  the  record,  including  all  action 
taken  on  evidence  before  it  and  on 
erroneous  principles,  or  any  action 
taken    by   it   in   the    absence   of    all 


evidence  to  justify  such  action." 
Murphy  v.  People,  2  Cow.  (N.  Y.) 
815;  Sheldon  v,  Quinlen,  5  Hill  (N. 
Y.)  441;  Baldwin  v.  Delevan,  2  Hill 
(N.  Y.)  125;  Baldwin  9.  Buffalo,  35 
N.  Y.  375;  People  v.  Townsend,  lo 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  169. 

flattlemeat  of  Book  Aecoont.  —  Al> 
though  the  court  will  not  review  con- 
flicting evidence,  where  a  demand  is 
for  a  balance  due  on  a  settlement  of 
a  book  account,  and  there  is  no  evi- 
dence of  any  settlement  except  a  mere 
entry  made  by  one  of  the  parties  in 
his  book,  a  finding  that  there  was  a 
settlement  will  be  reversed.  Prcst  v- 
Mercereau,  9  N.  J.-L.  268. 

AUegatioBi  and  Proof.  —  W^here  the 
proof  as  set  out  in  the  return,  pur- 
suant to  the  statute,  does  not  support 
the  declaration,  the  judgment  will  be 
reversed.  Dodge  v,  Coddingtcn,  3 
Johns.  (N.  Y.)  146;  and  so  the  dis- 
missal of  a  policeman  by  the  board  of 
police  commissioners  will  be  reversed, 
where  it  is  based  wholly  on  evidence 
which  is  not  relevant  to  the  charges 
preferred,  People  v.  Fire  Com'rs,  72 
N.  Y.  445. 

Sec  also  People  v,  MacLean  (Su- 
preme Ct.),  18  N.  Y.  Supp.  397,  where 
a  policeman  was  dismissed  on  a  charge 
that  he  was  in  a  liquor  store  during 
his  tour  of  patrol  duty,  and  there 
was  a  total  lack  of  evidence  that  it  was 
during  the  tour  of  patrol  duty  that  he 
was  in  the  liquor  store;  St.  Paul  r. 
Marvin,  16  Minn.  102,  where  there 
was  a  conviction  of  selling  by  sample 
without  a  license,  and  there  was  a 
total  absence  of  evidence  that  the  sale 
was  by  sample;  People  v.  Walsh,  11 
Hun  (N.  Y.)  292,  which  was  a  convic- 
tion of  wif^  abandonment  without 
any  evidence  of  abandonment;  People 
V.  Soper,  7  N.  Y.  428,  in  which  case 
there  were  proceedings  against  the  re- 
lators, under  Act  1821,  for  intrusions 
on  Indian  lands,  and  it  did  not  appear 
from  the  return  that  there  was  any 
evidence  of  ownership  or  occupation 
of  the  lands  by  the  Indians. 

Trial  de  Novo. — When  the  trial  is  de 
novo,  insufficiency  of  the  evidence  to 
support  the  findings  of  the  inferior 
tribunal  is  immaterial.  Brown  v. 
Morris  Canal,  etc.,  Co.,  27  N.  J.  L.  648. 
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or  which  is  so  clearly  against  the  weight  of  evidence  that  it  would 
not  be  permitted  to  stand  if  it  were  the  verdict  of  a  jury.^ 

/.  Inquiries  Germane  to  Hearing  on  Particular  Writ. 

— The  reviewing  court  is  confined  to  an  inquiry  into  the  regularity 
of  the  particular  proceedings  brought  up  by  the  writ ;  and  acts 
done  by  any  other  tribunal  than  that  to  which  the  writ  issued, 
proceedings  subsequent  to  or  collateral  with  those  which  are  com- 
plained of,  and  proceedings  in  which  the  petitioner  for  the  writ 
is  not  interested,  should  be  disregarded.* 


Miehigan  Stotnte.— Under  Rev.  Stat. 
Mich.  387,  §  54,  the  Circuit  Court  on 
certiorari  to  a  County  Court  may  re- 
view a  judgment  of  the  County  Court 
upon  its  merits,  and  when  the  verdict 
upon  which  it  is  rendered  is  mani- 
festly unsupported  by  the  evidence, 
the  Circuit  Court  may  reverse  such 
judgment.  Herring  v.  Hock,  i  Mich. 
501;  Gaines  v,  Betts,  2  Dougl.  (Mich.) 
98;  Chicago,  etc.,  R.  Co.  v,  Peters,  45 
Mich.  636;  Cicotte  v.  Morse,  8  Mich. 
424,  where,  in  a  suit  against  an  in- 
dorser,  there  was  no  evidence  that 
he  had  been  given  legal  notice  of 
dishonor. 

Wert  Virginia  Statute. — Under  Acts 
W.  Va.  1882,  c.  153  (Code  1887,  742), 
the  Circuit  Court,  on  certiorari  to  re- 
view proceedings  of  county  commis- 
sioners, should  decide  every  point  on 
the  law  and  evidence  arising  on  the 
record  before  it,  and  render  such 
judgment  as  the  lower  court  should 
have  rendered,  or  remand  the  case  to 
that  court  when  further  proceedings 
before  it  are  necessary.  But  the  Cir- 
cuit Court  should  not,  after  reversing 
the  action  of  the  commissioners,  itself 
try  the  case  upon  the  merits  and 
weigh  the  evidence,  the  language  of 
the  statute  being  that  the  Circuit 
Court  shall  **  review"  the  judgment, 
not  retry  the  case.  Alderson  v.  Com- 
missioners, 32  W.  Va.  454. 

1.  Finding!  against  Weight  of  Evi- 
denee. — In  People  v.  Humphreys,  24 
Barb.  (N.  Y.)  521,  a  judgment  giving 
a  wife  the  custody  of  her  child  as 
against  her  husband  was  reversed, 
because  the  evidence  showed  clearly 
that  the  wife  had  abandoned  her  hus- 
band without  sufficient  justification. 

Where,  in  a  prosecution  before  a 
recorder's  court  for  violating  an  ordi- 
nance forbidding  the  obstruction  of  an 
alley  in  a  city,  the  testimony  showed, 
without  any  conflict,  that  tlve  alleged 
alley  was  never  actually  open  and  used 
as  such,  and  that  the  erections  com- 


plained of  had  been  made  prior  to  the 
passage  of  the  bylaw  of  the  city,  a 
judgment  of  conviction  was  quashed. 
Jackson  v.  People,  9  Mich.  iii. 

In  Loder  v.  Littlefield,  39  Mich.  512, 
an  order  dissolving  an  attachment 
was  quashed  because  the  lower  court 
had  found  as  a  fact  that  the  defendant 
was  not  a  nonresident,  notwithstand- 
ing an  admission  that  he  had  formerly 
resided  without  the  state,  and  affirma- 
tive proof  that  he  had  never  changed 
his  residence. 

Yerdiet  of  Jury. — Unless  error  is  very 
apparent,  the  verdict  of  a  jury  will 
not  be  set  aside.  Trowbridge  v.  Baker, 
I  Cow.  (N.  Y.)  251.  See  also  Brown 
V,  Wilde,  12  Johns.  (N.  Y.)  455,  which 
is  to  the  effect  that  where  there  is 
some  evidence  to  support  a  verdict 
it  will  not  be  disturbed,  although  it  is 
against  the  weight  of  the  evidence. 

A  Strong  Case  made  out  by  the  plain- 
tiff will  not  justify  the  quashing  of 
an  order  dissolving  an  attachment. 
State  Bank  v.  Whittle,  41  Mich.  365. 

Nonfnit  —  Beview  of  Plaintiff* b  Evi- 
dence.— On  certiorari  to  review  a  judg- 
ment of  nonsuit  rendered  by  the 
Common  Pleas  on  appeal  from  a  jus- 
tice, it  appearing  that  the  plaintiff 
made  out  a  prima  facie  case  entitling 
him  to  recover,  the  judgment  of  non- 
suit was  reversed,  and  the  cause  re- 
manded for  a  trial  de  novo,  Plotts  v, 
Rosebury,  28  N.  J.  L.  146. 

8.  AiMument  and  Levy  of  Tazee. — In 
reviewing  the  levy  of  a  tax  to  pay  the 
interest  on  water  bonds  issued  by  a 
city,  no  inquiry  can  be  made  with 
reference  to  the  validity  or  regularity 
of  the  issuance  of  the  bonds;  People 
V.  Long  Island  City,  76  N.  Y.  20. 

Right  to  Incur  Debt  and  Levy  Tax. — 
Where  proceedings  had  on  appeal 
from  an  assessment  of  taxes  were 
under  review,  and  the  respondents, 
instead  of  sending  up  the  transcript 
of  the  assessment  and  of  the  proceed- 
ings of  the  assessors  upon  appeal, 
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tn  Sttteving  Proeeediii^  luid  m  AFpeal  the  regularity  of  the  acts  of  the 

alleged    that  the  tax   was    attessed  highway,  the  plaintiff    in   certiorari 

under  an  ordinance  of  the  city,  the  cannot  complain   that    the    highway 

question  as  to  the  fight  of  the  city  was  a  turnpike  and  that  the  rights  of 

to  incur  a  debt  and  levy  a  tax  to  pay  the    turnpike   corporatloii  had  been 

interest  on  the  same  was  not  consid-  Tiolatedf  where  he  has  no  rights  in 

ered.     State  v.  Dowling,  so  Mo.  13^  such  turnpike  corporation.     State  v. 

Title  to  Ojficf.—VfhcTG  the  writ  is-  Sfiedcker,  30  N.  J.  L.  80. 

Sues  to  review  an  assessment  of  taxes,  /MrisJiction  af  Referees. — On  certio- 

thc  court  will  not  inquire  into  the  title  rari  to  a  commissioner  of  highways, 

of  the  taxing  officers  to  their  offices,  who  had  made  an  order  denying  an 

State  V,  Ocean  Tp.,  ^  N.  J.  L.  75;  application  for  a  road,  which  order 

People  V,  Parker,  45  Hun  (N.  Y.)  432,  was  subsequently  reversed  on  appeal, 

o^r/yr^'^in  (M.  Y.,  1889),  22N.  £.  Rep.  the  jurisdiction  of  the  referees  ap- 

752.  pointed  on  appeal  could  not   be   in- 

Aisoisueitt  for  Puhlie  ImproteiiiAnti —  quired  into,  as  they  were  not  parties. 

7V//^/iiZ<i«</.— On  certiorari  to  review  People   v.   Weaver,   3  Thomp.  &  C. 

an  assessment  made  for  paving  and  (N.  Y.)  793. 

improving  a  street,  the  court  will  not  Assessment  of  Damages. — In  Read- 
try  the  title  of  the  prosecutors  to  a  ington  Tp.  V.  Dilley,  24  N.  J.  L.  209, 
strip  of  land  claimed  by  reason  of  the  it  was  held  that  where  one  whose  land 
fact  that  the  street  had  been  opened  had  been  taken  by  alteration  of  the 
at  too  great  a  width.  Jersey  City  t^.  highway  applied  to  one  of  the  justices 
State,  30  N.  J.  L.  521.  of    the    Common    Pleas   for  the  ap- 

ConHicting  Title*  t6  ^isrr^  fttnehlfte.  pointment  of  freeholders  to  review 
— In  Fay,  Petitioner,  15  Pick.  (Mass«)  the  assessment  of  damages  made  by 
243,  the  writ  was  issued  to  review  the  surveyor  of  highways,  the  pro- 
proceedings  relative  to  the  granting  Ceedings  touching  the  reassessment 
of  a  ferry  franchise.  Although  the  should  be  inquired  into  on  certiorari, 
petitioners  set  forth  their  alleged  title  without  reviewing  the  proceedings  to 
to  the  ferry  franchise,  and  the  disturb-  open  the  road. 

ance  that  the  ferry  complained  of  Alteration  of  Highway. — In  review- 
would  occasion  to  the  enjoyment  of  ing  proceedings  of  referees,  on  an  ap* 
their  franchise,  the  court  refused  to  peal  from  an  order  of  the  commis- 
try  the  conflicting  title.  The  title  of  sloner  of  highways  refusing  to  alter 
the  petitioners  could  only  be  consid-  a  highway,  none  of  the  proceedings 
ered  upon  the  question  whether  they  prior  to  the  appeal  will  be  reviewed, 
had  a  right  to  show  that  the  proceed-  and  the  application  to  the  commis- 
ings  by  which  the  rival  ferry  had  been  ^ioner,  though  put  in  evidence  and 
established  were  erroneous  and  ir-  set  forth  in  the  return,  will  be  disre- 
regular;  and  as  the  petitioners  were  garded.  People  v.  Talmage,  46  Hun 
heard  before  the  mayor  and  aldermen  (N.  Y.)  603. 

in  opposition  to  the  new  franchise,  Ordinanod  of  Borough. — On  certiorari 
and  as  the  respondents  made  no  ob-  to  review  an  ordinance  of  a  borough, 
jection  to  the  writ  of  certiorari  on  the  the  court  will  not  inquire  whether  the 
ground  that  the  petitioners  had  no  common  council  was  convened  in  corn- 
title,  the  court  refused  altogether  to  pllance  with  the  charter  and  bylaws 
consider  the  question  of  title.  of  the  borough,  When  the  writ  only 

Highway  frooeodlngs. —A  writ  of  cer-  called  for  the  ordinance,  and  not  for 

tlorari  to  review  a  decision  of  referees  the  bylaws  and  charter  of  the  borough, 

affirming  an  order  of  the  commissioti-  State  v.  Washington,  45  N.  J.  L.  318. 

ers  of  highways  laying  out  a  highway  ftoeoediiigi  ftublequoAt  to  Judgment. 

brings  up  for  review  proceedings  of  — A  writ  of  certiorari  in  a  criminal 

the  referees  only,  and  none   of  the  case  brings  up  the  record  and  the  pro- 

proceedine^  upon  the  application  to  ceedings  prior  to  and  including  the 

the  commissioners  of  highways  prior  judgment,  but  not  proceedings  subde^^ 

to    the    order    laying    out    the   road  quent  to  the  judgment;  and  alleged 

should  be  reviewed.     People  v.  Moore  error  in  committing  the  prisoner  to 

(Supreme  Ct.).  t$  N.  Y.  Supp.  504.  the  penitentiary  after  he  had   taken 

Violation  of  Another* s  Rights.  —  In  an  appeal  will  not  be  considered.    Gill 

reviewing  proceedings   to   vacate  a  v.  People,  3  Hun  (N.  Y.)  187. 
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tribunal  before  which  the  cause  was  instituted  should  not  be  con- 
sidered.* 

Bemov^l  from  OfBoe. — And  where  the  writ  brings  up  for  review  the 
removal  of  the  relator  from  office,  the  validity  of  the  appointment 
of  his  successor  will  not  be  considered.^ 

4.  Matters  dehors  the  Eccord— ^.  Doctrine  as  to  Considera- 
tion OF. — The  hearing,  in  the  absence  of  statutory  authority  to 
the  contrary,  is  on  the  record  as  returned,  and  the  reviewing  court 
confines  itself  to  an  inspection  of  such  record.* 


Oa  certiorari  to  review  a  criminal 
prosecution  the  court  will  only  ex- 
amine the  record,  including  the  record 
of  the  trial*  the  indictment,  and  the 
sentence,  and  will  not  examine  the 
opinion  of  the  court  and  the  affidavits 
made  after  the  trial.  Com.  v,  Gurley, 
45  Pa.  St.  392. 

Qa6fti«]is  not  VooMaary  to  Dooision. — 
In  reversing  an  order  of  the  Common 
Pleas  dismissing  an  appeal,  for  the 
reason  that  the  motion  for  the  dis- 
missal  had  been  made  by  a  woman, 
after  her  marriage,  without  joining 
her  husband,  the  Supreme  Court  re- 
fused to  inquire  into  the  alleged  in>- 
sufficiency  of  the  reason  for  dismiss- 
ing the  appeal.  Philhower  v.  Voor- 
hees,  12  N.  J.  L.  69. 

1.  Appoal  from  Josiioo'i  Court.  — -  On 
certiorari  to  the  Common  Pleas,  in  a 
case  appealed  from  a  justice  of  the 
peace,  errors  of  procedure  committed 
by  the  justice,  such  as  overruling  the 
challenge  to  the  array,  should  not  be 
considered.  Vannoy  v.  Givens,  23 
N.  J.  L.  201;  Hendricks  v,  Craig,  5 
N.  J.  L.  654. 

PitmiiMl  of  Appoal.— In  reviewing  an 
order  dismissing  an  appeal  from  a 
justice  of  the  peace,  the  proceedings 
before  the  justice  should  not  be  in- 
quired into.  Obert  v.  Whitehead,  9 
N.  J.  L.  244. 

In  Philhower  v,  Voorhees,  12  N.  J. 
L.  69,  an  appeal  was  taken  from  a 
justice's  court  to  the  Court  of  Com- 
mon Pleas,  and  the  latter  court  dis- 
missed the  appeal  because  it  was  not 
demanded  in  season.  In  reviewing 
the  order  of  dismissal,  the  Supreme 
Court  refused  to  look  into  the  tran- 
script of  the  justice  to  ascertain 
whether  his  proceedings  were  cor- 
rect. See  also  Dancer  v,  Patersoa, 
10  N,  J.  L.  255. 

Doiaj  in  Boadition  of  Jndgmont. — On 
certiorari  from  the  Supreme  Court  to 
the  Common  Pleas,  in  a  case  appealed 
from  a  justice's  court,  it  is  not  ground 


for  reversal  that  the  judgment  of  the 
justice  was  not  rendered  at  the  time 
of  the  trial  and  that  time  was  takei 
for  advisement.     Hendricks  v,  Craig, 
5  N.  J.  L.  654. 

See  also  People  v,  Talmage,  46  Hun 
(N.  Y.)  603,  where  proceedings  of  ref- 
erees, on  appeal  from  an  order  re- 
fusing to  alter  a  highway,  were  under 
review. 

2.  State  z/.  Millville,  53  N.J.  L.  362. 

Irrolevant  Iisiiet  Baised  by  Belator. — 
On  certiorari  to  review  proceedings 
removing  the  relator  from  office,  the 
•  relator  having  raised  the  issue  as  to 
the  validity  of  his  title  to  the  office, 
and  it  appearing  that  his  title  to  the 
office  is  invalid,  he  will  be  denied  re- 
lief, although  he  was  unlawfully  re- 
moved. State  V,  Millville,  53  N.  J. 
L.  362. 

9.  Alabama, — Ex  /.  Madison  Turn- 
pike Co.,  62  Ala.  93;  McAlIilley  v, 
Horton,  75  Ala.  491. 

Arkansas. — Hill  v.  Steel,  17  Ark. 
440;  Dicus  V,  Bright,  23  Ark.  107; 
McCoy  z/.  Jackson  County  Ct.,  21 
Ark.  475. 

California,  —  Roc  v,  Superior  Ct., 
60  Cal.  93. 

District  of  Columbia,  —  Adams  v, 
Horr,  6  D.  C  40. 

Georgia,  —  Warren  v,  Wilson,  63 
Ga.  372. 

Illinois. — Hyslop  v.  Finch,  99  111. 
171;  Chicago,  etc.,  R.  Co.  v,  Whipple, 
22  111.  105;  Highway  Com'rs  v,  Car- 
thage, 27  III.  140;  Smith  V,  Highway 
Com'rs,  150  111.  385;  Randolph  v. 
Pope  County,  19  111.  App.  joo;  High- 
way Com'rs  V,  Newby,  31  111.  App, 

378. 

Iowa,  —  Everett  v.  Cedar  Rapids, 
etc.,  R.  Co.,  28  Iowa  417;  Jordon  v. 
Hayne,  36  Iowa  9. 

Louisiana, — State  v.  Koenig,  39  La. 
Ann.  776. 

Maine. — Orono  v,  Penobscot  Coun- 
ty, 30  Me.  302;  Ross  V,  Ellsworth,  49 
Me.   417;    McPheters   v.    Morrill,  66 
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XlTaet  of  Btatntai. — Although  the  rule  as  to  the  conclusiveness  of 
the  return  may  be  changed  by  statute,  and  in  some  states  has 

Me.   123;  Pike  v.   Herriman,  39  Me.  tVisconsin.  —  Baizer  v,    Lasch,    28 

52;  Emery  v.  Brann,  67  Me.  39;  Cush-  Wis.  268. 

ing  V,  Gay,  23  Me.  9:  White  v,  Lin-  But  see,  contra^  Rogers  v,  Clinton 

coin  County,  70  Me.  317;  State  v,  De-  County   Ct.,  60  Mo.    loi,   a  case  in 

lesdernier,  11  Me.  473.  which  a  petition  was  presented  to  the 

In  this  state,  as  in   Massachusetts ^  County  Court  for  the  abatement  of 

evidence  dehors  the  record  is  consid-  a  tax  assessment,  and  dismissed  for 

ered,  before  the  issuance  of  the  writ,  want  of  jurisdiction.      On  certiorari 

in   support  of  the  regularity  of  the  from  the  Circuit  Court  to  the  County 

proceedings.    White  v.  Lincoln  Coun-  Court,   the   latter  made   a  return  in 

ty,  70  Me.  317;  Smith  v,  Cumberland  which   it   set   forth  the  petition,  to- 

County,  42  Me.  395;  Petition  of  West  gether  with  a  copy  of  the  assessment 

Bach,  36  Me.  74.  made  against  the  petitioner  and  the 

Massachusetts. — Rutland  v,  Worces-  proceedings  had  in  the  County  Court, 

ter  County,  20  Piclc.  (Mass.)  71;  Men-  In  the  Circuit  Court  no  evidence  was 

don   V.    Worcester    County,   5   Allen  offered  by  either  party,  but  the  cause 

(Mass.)  13;  Com.  v.  Sheldon,  3  Mass.  was  submitted  to  that  court  on  the  pe- 

188;  Pond  V.  Medway,  Quincy  (Mass.)  tition  and  the  return  made  to  the  writ. 

193;  Charlestown  v.  Middlesex  Coun-  On   appeal   to    the    Supreme    Court, 

ty,  109  Mass.  270;  Farmington  River  Vories,  J,,  said:  *' The  certiorari  only 

Water  Power  Co.  V.  Berkshire  County,  brought  the  record  and  proceedings 

112  Mass.  206;  Tewkesbury  v.  Middle-  in  the  County  Court  before  the  Cir- 

sex  County,  117  Mass.  563.  cuit   Court.     When  the  record  came 

But  before  the  issuance  of  the  writ*  to  the  Circuit   Court,  the  case   was 

the  respondent  may  prove  by  extrin-  there  to  be  tried,  and  the  essential 

sic  evidence  that  substantial  justice  matters  of  fact  stated  in  the  complain- 

does  not  require  the  quashal  of  the  ant's  petition  to  show  that  the  assess- 

proceedings.     Haven  v.  Essex  Coun-  ment  against  him  was  illegal  should 

ly>   155  Mass.  467;   Mendon  v.  Wor-  havebeenproved,  unless  they,  in  some 

cester  County,  5  Allen  (Mass.)  13.  way,   were  admitted  on  the  record; 

Michigan.  —  Galloway    v.    Corbitt,  but  the  complainant  simply  presented 

52  Mich.  460;  In  re  Robinson's  Estate,  his  petition  to  the  court  and  asked  the 

6   Mich.    137;    Dooley   v.    Eilbert,  47  court,    without  evidence,   to  assume 

Mich.  615.  that  the  petition  contains  the  truth. 

Missouri.  —  Hannibal,  etc.,   R.  Co.  In  such  a  case  we  would  not  be  au- 

V,   State    Board   of   Equalization,   64  thorized  to  say  that  the  judgment  of 

Mo.    294;    House  V.  Clinton   County  the  Circuit  Court  was  wrong." 

Ct.,  67  Mo.  522;  State  v.  Powers,  68  The  court  will  not  hear  parol  evi- 

Mo.  320.  dence  as  to  the  merits,  but  only  to 

Nevada. — Alexander  v.  Archer,  21  show  what  occurred  before  the  inferior 

Nev.  22;  State  v.  Board  of  Equaliza-  tribunal.     Fisher  v.  Nyce,  60  Pa.  St. 

tion,  7  Nev.  87.                 ^  107,  following  Buckmeyer  v.   Dubs, 

New    Hampshire.  —  Richardson    v.  5  Binn  (Pa.)  29,  in  which  case  it  was 

Smith,  59  N.  H.  517.  held  that,  to  prevent  injustice,  inquiry 

New  Jersey. — In  this  state  the  evi-  might  be  made  into  the  evidence  given 

dence  is  usually  preserved  by  a  state  before  the  lower  court, 

of  the  case,  agreed  on,  or  settled  by,  Erroneooi  Entries  in  Record. — Where 

the  court.     See  XV.  3.  </,  supra.  it  is  alleged  on  affidavit  that  a  jus- 

New  York. — People  v.  Waters  (Su-  tice   made   erroneous  entries    in    his 

preme  Ct.),  23  N.  Y.  Supp.  691;  Peo-  record,  proof   of  the    facts   may  be 

pie  V.  New  York,   2  Hill  (N.  Y.)  9;  made  dehors  the  record.     Calaway  v. 

People   V.   Syracuse,   6   Hun  (N.  Y.)  Calaway,  3  Harr.  (Del.)  84. 

652;  People  V.   Fire  Com'rs,  73  N.  Y.  Varying  Transeripta  of  Record. —Where 

437;  People  V.  Morgan,  65  Barb.  (N.  three  different  transcripts  of  the  rec- 

YO473;  Nichols  V.  Williams,  8  Cow.  ord  are  sent  up,  each  certified  to  be 

(N.  Y.)  13.  true,  only  the  first  one  sent  up  will  be 

Pennsylvania. — /«  r^  County  Bridge  considered.     Woodward  v.  Porter,  a 

(Pa.,  1892),  24  Atl.  Rep.  695;  Oakland  N.  J.  L.  224. 

k.  Co.  V.  Keenan,  56  Pa.  St.  198.  Where  a  justice  of  the  peace  returns 
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been,  to  some  extent,  so  changed,  it  would  seem  that  the  court 
will  not  consider  matters  dehors  the  record,  unless  authority  to  do 
so  is  conferred  in  unmistakable  terms.  Thus  it  has  been  held 
that  a  statute  authorizing  the  court  to  proceed  and  to  give  judg- 
ment in  the  cause,  as  the  right  of  the  matter  may  appear,  without 
regarding  technical  or  formal  omissions  or  defects  in  the  proceed- 
ings,  does  not  confer  upon  the  court  the  power  to  consider  ex- 
traneous evidence ;  and  a  statute  providing  that  the  records  of 


two  docket  records,  one  of  which 
is  full  and  complete,  showing  valid 
proceedings  from  the  commencement 
of  the  cause  to  the  rendition  of  judg- 
ment, it  is  not  permissible  to  show  by 
affidavit  that  sucli  record  was  made, 
after  the  rendition  of  judgment,  by 
some  one  other  than  the  justice. 
Healy  v.  Knceland,  48  Wis.  497. 

Tranacript  Previoasly  FumiBhod  Party. 
— The  court,  on  certiorari  to  a  justice, 
will  take  the  justice's  record  as  it  is 
returned  by  him  as  true,  although  it 
differs  from  a  transcript  that  he  had 
previously  made  for  the  party  suing 
out  the  writ.  Moore  v,  Messersmith, 
2  Pa.  Dist.  Rep.  483. 

Marginal  Entries. — On  certiorari  to 
a  justice  of  the  peace,  resort  may  be 
had  to  a  marginal  entry  on  the  judg- 
ment to  show  that  the  judgment  was 
according  to  a  report  of  referees. 
Elliott  V,  Morgan,  3  Harr.  (Del.)  316. 

Admissions  in  Batorn. — A  petition  for 
certiorari  alleged  that  the  petitioner 
was,  and  had  been,  a  member  of  the 
fire  department,  and  that  he  had  been 
duly  appointed,  and  that  the  com- 
missioners of  the  fire  department, 
without  authority,  removed  him  from 
his  position.  The  writ  alleged  that 
the  petitioner  was  duly  appointed  an 
acting  fireman  of  the  fire  department. 
A  return,  which  stated  merely  that  a 
resolution  was  adopted  dismissing 
the  petitioner,  **  an  inspector  of  kero- 
sene oil,*'  was  taken  as  an  admission 
that  while  the  petitioner  occupied  the 
position  of  fireman  he  was  summarily 
dismissed  by  the  resolution  returned. 
People  V.  Brooklyn  (N.  Y.)  1887, 13  N. 
E.  Rep.  28. 

An  allegation  in  a  petition  for  the 
writ  that  the  relator  held  a  certain 
office,  unless  denied  in  the  return,  will 
be  taken  as  true.  People  v.  Brooklyn, 
T06  N.  Y.  676,  citing  People  v.  Brook- 
Ivn  (N.  Y.,  1887).  n  N.  E.  Rep.  28. 
'  Relationship  of  Jnstice  to  Party.— 
Where  the  consanguinity  of  the  jus- 
tice who  tried  the  case  to  one  of  the 


parties  was  set  out  in  the  afiSdavit 
for  the  writ,  and  the  justice  in  his 
return  admits  the  relationship  al- 
leged, such  admission  is  sufficient, 
without  an  assignment  of  error  in 
fact.     Post  v.  Black,  5  Den.  (N.  Y.)  66. 

Petitioner's  Paper  Book. —On  certio- 
rari to  review  a  contested  election 
case,  the  evidence  heard  and  the  opin- 
ion rendered  by  the  court  below  form 
no  part  of  the  record  and  will  not  be 
considered,  although  they  are  con- 
tained in  the  petitioner's  paper  book. 
Com.  V,  Ramsay,  166  Pa.  St.  642. 

Extraneous  matter  contained  in  the 
paper  book  of  the  petitioner  will  not 
be  considered.  In  re  Road,  etc.  (Pa., 
1889),  17  Atl.  Rep.  205. 

Summary  Proceedings  against  Ten- 
ant.— On  certiorari  to  review  a  sum- 
mary proceeding  under  the  Landlord 
and  Tenant  Act,  the  evidence  forms 
no  part  of  the  record  and  cannot  be 
considered  by  the  court,  and  deposi- 
tions and  exhibits  which  appear  in 
plaintiff's  paper  book  will  be  disre- 
garded. Wilmington  Steamship  Co. 
V.  Haas,  151  Pa.  St.  113. 

Contradieting  Summons. — In  Waples 
V.  Wingate  St.,  5  Harr.  (Del.)  5,  it 
was  not  permitted  to  contradict  the 
record  by  showing  that  Sarah  Win- 
gate  was  summoned  by  the  name  of 
Mary  Wingate,  and  that  she  never 
appeared  in  person  or  by  another. 

Betnm  of  Verdiot. — The  record  can- 
not be  contradicted  to  show  that  the 
verdict  of  the  jury  was  returned  while 
the  judge  was  not  presiding  over  the 
court.     State  ».  Delaware  Tp.,  41  N. 

J-  L-  55- 

Subseqnent  Payment  of  Judgment. — 
On  certiorari  to  a  justice  the  case  is 
heard  solely  on  the  justice's  return; 
and  evidence  aliunde  that  the  judg- 
ment had  been  in  part  collected  by 
execution  from  the  justice's  court  is 
inadmissible.  Questions  of  payment 
can  only  arise  when  the  judgment  is 
sought  to  be  enforced.  Dooley  v. 
Eilbert,  47  Mich.  615. 


27Q 


HMiing  and  Determinatloii.        CERTIORARI,        IUtt«rt  dahort  Uit  BMoari. 

the  inferior  tribunal  shall  be  conclusive  as  far  as  the  same  extend, 
does  not  deprive  the  record  as  returned  of  its  conclusiveness.* 

To  Sapport  Ba^ularity  of  the  Froooodin^. — Even   for  the    purpose    of 
supporting  the  record  of  the  inferior  tribunal,*  or  of  sustaining 


1.  Arkaniaa  Statute.— Under  Gantt's 
Dig.  of  Ark.  320,  g§  1197,  1198,  which 
declare  that  the  records  of  the  infe- 
rior tribunal  shall  be  conclusive  as  far 
as  the  same  extend,  where  a  magis- 
trate's entry  shows  that  the  relator 
appeared  and  consented  to  a  judg- 
ment against  him,  it  must  be  regarded 
as  conclusive.  Countz  v,  Markling, 
30  Ark.  17;  Hill  ».  Steel,  17  Ark.  440; 
Dicus  v»  Bright.  23  Ark.  108;  McCoy  v. 
Jackson  County  Ct.,  21  Ark.  476,  were 
cited  as  showing  this  to  be  the  rule 
before  the  passage  of  the  statute  cited. 

Although  evidence  dehors  the  rec- 
ord may  be  introduced,  the  record 
is  conclusive  as  far  as  it  goes.  Hickey 
V.  Matthews,  43  Ark.  341. 

Indiana  Statate.  —  Under  a  statute 
which  provided  that  on  certiorari 
"  the  cause  may  be  brought  to  argu- 
ment before  the  court  on  the  motion 
of  either  party  without  any  assign- 
ment or  joinder  in  error/'  and  that 
"  the  court  shall  proceed  and  give 
judgment  in  the  cause  as  the  right  of 
the  matter  may  appear,  without  re- 
garding the  technical  or  formal  omis- 
sions or  defects  in  the  proceedings 
before  the  justice,  which  did  not  affect 
the  merits,"  it  was  held  that  the  cause 
should  be  submitted  to  the  court  as  a 
court  of  error  upon  the  record  sent 
up,  and  evidence  should  not  be  heard 
in  support  of  an  error  in  fact.  Searl 
V,  Richey,  5  Ind.  199. 

Hew  York  Statute  —  Review  of  Tax 
Assessment. —  Laws  N.  Y.,  1880,  c.  269, 
provides  that  when  a  tax  assessment 
is  under  review  the  court  may  talce 
the  evidence,  or  evidence  may  be 
taken  by  a  referee,  and  that  "such 
testimony  shall  constitute  a  part  of 
the  proceedings  on  which  the  deter- 
mination of  the  court  shall  be  made." 
Where  an  assessment  was  attacked 
on  the  ground  that  it  was  unequal, 
and  the  return  showed  that  the  as- 
sessment was  at  the  fair  cash  value 


8.  Washington  Market  Co.  v.  Sam- 
my, 3McArthur(D.  C.)  $9;  Mendon  9. 
Worcester  County,  5  Allen  (Mass.)  13. 

But  see  Independent  Pub.  Co.  v, 
American  Press  Assoc.  (Ala.,  1894),  1$ 
So.  Rep.  947,  wherein  it  was  held  that 
proof  might  be  received,  not  to  dis* 
pute  the  truth  of  recited  facts  in  the 
return,  but  to  supply  omissions,  and 
to  show  that  there  was  a  more  per- 
fect compliance  with  the  rules  of  the 
law  than  appeared  from  the  record. 

Trial  in  Offloe  of  Attorney. — In  New- 
comb  V.  Trempealeau,  24  Wis.  459, 
the  return  of  the  justice  showed  that 
the  case  had  been  tried  in  the  office  of 
the  plaintiff's  attorney,  in  violation  of 
the  statute,  and  the  court  declined  to 
hear  affidavits  to  explain  or  contra- 
dict the  return. 

Criminal  Prosecution. — In  Camden  v. 
Bloch,  65  Ala.  236,  where  a  criminal 
prosecution  was  under  review,  the 
record  did  not  show  the  affidavit  and 
warrant  upon  which  the  relator  had 
been  tried  and  convicted,  and  it  was 
held  that  parol  evidence  was  not  ad- 
missible to  supply  the  omission. 

Bemoral  of  Coonty  Treaanrer. — Where 
the  record  of  the  removal  of  a  county 
treasurer  by  the  county  supervisors 
does  not  show  that  the  supervisors 
had  jurisdiction,  the  jurisdictional 
facts  cannot  be  supplied  by  inspect- 
ing the  return  to  the  writ.  McGregor 
V,  Gladwin  County,  37  Mich.  388. 

Maine  —  Highway  Proceedings.  —  On 
appeal  from  the  decision  of  county 
commissioners  locating  a  highway, 
the  Supreme  Judicial  Court  appointed 
a  committee  who  reported,  affirming 
the  doings  of  the  commissioners* 
which  report  was  accepted  by  the 
court.  On  certiorari  to  the  commis- 
sioners and  to  the  Supreme  Judicial 
Court,  it  was  held  that  it  was  permissi- 
ble to  allow  aliunde  the  record  that  the 
return  of  the  commissioners  remained 
upon  the  commissioners*   file  in  the 


of  the  property,  the  return  was  not  custody  of  their  clerk  for  the  inspec- 

conclusive,  and  it  was  permissible  to  tion  of  interested  parties,  pending  the 

show   that   the  property  was  in  fact  proceedings,  as  required  by  the  stat- 

assessed  below  its  value.     People  v.  ute,    which    fact   was    not    in    terms 

Palmer  (Supreme  Ct.),  33  N.  Y.  Supp.  shown  by  the  record.     Smith  v.  Cum- 

?26.      See   also   People    v.   Gray,   45  berland   County,   42  Me.   395,    citing 

lun  (N.  Y.)  243.  Detroit  v.  Somerset  County,  35  Me, 
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its  judgment,  extrinsic  evidence  is  inadmissible.^ 

Objeetions  Waived. — A  fortiori^  it  is  not  permissible  to  show  by  ex- 
trinsic evidence  the  commission  of  errors  that  have  been  waived.* 

XMtera  net  Bagulmrlj  Appearinf  of  Beoord. — It  is  permissible,  how- 
ever, to  show  aliunde  the  record  matters  which  do  not  regularly 
appear  therein,  and  of  which  the  inferior  tribunal  is  not  required 
to  keep  a  record. 

373,  and  following  Petition  of  West  mcnt  of  damages  for  land  taken  by  a 

Bath,  36  Me.  74,  in  which  case,  on  cer»  railroad  company,    where    the    com- 

tiorari  to  review  proceedings  of  the  missioners    have    assessed   damages 

county  commissioners  approving  an  for  a  fence  without  showing  that  the 

alteration  of  a  town  way,  which  had  land  through  which  the  fence  runs  is 

been  refused  by  the  selectmen  of  the  improved  land,  it  cannot  be  shown  by 

town,   it  was   held   that  it  might  be  evidence  dehors  the  record  that   the 

shown  that    the    petitioners    to    the  land  is  improved.      New  Jersey  R., 

county  commissioners  were "  persons  etc.,    Co.   v,   Suydam,    17    N.    J.    L. 

aggrieved,"  and  that  application  was  25. 

made   to    the    commissioners   within  8.   Olljeotiou  Waived — Selection    of 

one  year  from  the  time  of  the  refusal  Jurors, — On  certiorari  from  the  Com- 

of  the  selectmen  to  approve  the  way,  mon  Pleas  to  review  proceedings  be- 

altbougb   such  facts  did  not  appear  fore   two  aldermen,  under  Act    Pa., 

from  the  petition  on  the  records  of  March  21,  1872,  to  dispossess  a  tenant, 

the  commissioners'  proceedings;  but  it  was  held  that  the  defendant,  having 

it  was  held,  by  Act  1852,  c.  246,  con-  been   personally  served,  and  having 

cerning  the  Supreme  Judicial  Court  appeared  and  participated  in  a  trial 

and  its  jurisdiction,   that  the  cause  on  the  merits,  waived  all  errors  and 

should  be  dismissed  from  the  docket  irregularities    in    the    selection    and 

of  the  Supreme  Judicial  Court,  and  summoning  of  the  jurors,  and  it  was 

that  such  evidence  should  be  heard  not  permissible  to  show  such  irregu- 

in  the  Supreme  Judicial  Court  of  the  larities  by  parol  evidence.     Wistar  v. 

county.  Ollis,  77'Pa.  St.  291. 

In  Lewiston  r.  Lincoln  County,  30  3.  Smick  v*  Opdycke,   12  N.  J.  L. 

Me.   19,  it  was  held  that  the   record  85;    Chapman    v,   York    County,    79 

of  the  county  commissioners  opening  Me.  267,  in  which  case  the  court,  in 

a  town  way  could  not  be  aided  by  reviewing  proceedings  of  the  county 

proof  aliunde  to  show  the  description  commissioners,  considered  the  oath 

of  the  way.  of  the  respondents  in  regard  to  mat- 

1.  Bvideace  ia  Support  of  Jadgment. —  ters  officially   known   to    them,    but 

In  Oshkosh  v.  State,  59  Wis.  425,  it  which  did  not  appear  of  record, 

was  held  that  on  certiorari  from  the  Votiee  of  Trial  after  Ck)ntiiinanee. — In 

County  Court  to  a  city  council  to  re-  Olcott  v,  Jenkins,   14  N.  J.  L.  80,  a 

view  the  revocation  of  a  license,  evi-  rule  was  granted  to  take  affidavits  to 

dence  was  not  admissible  to  show  that  prove  that  the  inferior  court  had  en- 

the  license  had  been  violated.  tered    into    an    agreement   with   the 

To  CDiov  Disregard  of  Incompetent  Evl-  plaintiff  to  continue  the  cause  until  a 

denoe. — In   Haven  v.    Essex   County,  further  date  of  which  he  should  have 

155  Mass.  467,   it  was   held   that  no  notice,  the  transaction  being  one  of 

conclusive  effect  should  be  given  to  which  no  record  was  necessary, 

a  statement  in  the  answer  that  incom-  Assessment  for  Public  Improvements. — 

petent  evidence  was  disregarded.  Where  a  special  assessment  was  made 

And  in  Landaff's  Petition,  34  N.  H.  for  the  improvement  of  a  street,  under 

163,  the  court  declined  to  hear  testi-  the  charter  of  the  city   of  Chicago, 

roony  to  show  that  incompetent  evi-  the  court  in  reviewing  the  same  heard 

dence  was  not  in  fact  considered,  and  extrinsic  evidence  on  behalf  of  the 

that  the  decision  of  the  inferior  tri-  city  that  notice  was  given  to  property 

bunal  would  have  been  the  same  with-  owners,  for  the  reason  that  the  charter 

out  such  evidence.  had  provided  no  method  of  making 

Beyiew  of  Condemnation  Proceedings,  or  preserving  proof  of  such  notice, 

—On  certiorari  to  review  an  assess-  Rue  v,  Chicago,  66  111.  256. 
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Frmnd  or  Want  of  Jiiriadietion. — Affidavits  maybe  read  to  show  fraud, 
surprise^  or  want  of  jurisdiction.^ 

Prineiploo  npon  whieh  lalarier  Tribuiua  Acted. — ^An  exception  to  the 
rule  that  matters  dehors  the  record  are  not  receivable  is  some- 
times made  by  hearing  evidence  to  show  the  principles  upon 
which  the  inferior  tribunal  proceeded.* 

*.  Oral   Evidence,  Affidavits,  and  Depositions. — It  is 

not  permissible,  for  the  purpose  either  of  determining  the  merits 
of  the  controversy  or  proceeding,  or  of  showing  what  transpired 
before  the  inferior  tribunal,  to  hear  oral  evidence  '  or  to  read 

1.  Wistar  v.  OUis,  77  Pa.  St.  291;  want  of  jurisdiction.  Haines  v, 
Burginhofcn  v.  Martin,  3  Yeates  (Pa.)  Judges,  20  Wend.  (N.  Y.)  625. 
479,  wherein  it  was  contended  that  8.  Gondenmatioii  Precoodingi.  —  On 
the  demand  was  for  rent,  and  that  certiorari  to  review  an  award  of  dam- 
consequently  the  justice  who  tried  ages  for  land  taken  and  injured  by  a 
the  cause  had  no  jurisdiction.  It  not  railroad  company,  although  the  court 
appearing  on  the  face  of  the  proceed-  cannot  review  the  merits  of  the  case, 
ings  that  the  demand  was  for  rent,  or  receive  evidence  simply  to  ascer- 
the  court  heard  affidavits.  tain  whether  the  commissioners  acted 

Bemonitranoe  against  Granting  liquor  discreetly,  yet  the  court  will  receive 
License. — In  reviewing  the  action  of  affidavits  to  show  the  location,  char- 
license  commissioners  in  granting  a  acter,  and  condition  of  the  land  and 
liquor  license,  oral  evidence  was  the  generally  estimated  value  of  the 
heard  for  the  purpose  of  determining  whole  tract,  to  the  end  that  the  court 
whether  or  not  the  greater  part  of  the  may  ascertain  the  rule  or  question  of 
occupants  of  the  land  within  two  valuation  upon  which  the  commis- 
hundred  feet  of  the  place  for  which  sioners  acted.  New  Jersey  R.,  etc., 
the  license  was  granted  had  filed  their  Co.  v.  Suydam,  17  N.  J.  L.  25. 
objections  thereto,  because  the  remon-  8.  People  v.  Ryken,  6  Hun  (N.  Y.) 
strance  appeared  of  record,  but,  so  625;  Smith  v,  Jones  County,  30  Iowa 
far  as  the  record  disclosed,  it  was  en-  531,  wherein  the  court  refused  to  ex- 
tirely  disregarded  ;  the  fact  as  to  amine  witnesses  in  support  of  facts 
whether  or  not  a  sufficient  remon-  alleged  in  the  petition;  Chicago,  etc., 
strance  was  filed  being  jurisdictional.  R.  Co.  v.  Whipple,  22  111.  107;  State 
Lonsdale  County  v.  License  Com'rs  v,  Passaic,  45  N.  J.  L.  146. 
(R.  I.,  1892),  25  Atl.  Rep.  655.  Illegality  of  Ck)ntraet.— On  certiorari 

In  Rhode  Island  Soc,  etc.,  z/.  it  is  not  permissible  to  show  by  ex- 
Budlong  (R.  I.,  1890),  25  Atl.  Rep.  657,  traneous  evidence  that  the  instrument 
it  is  held  that  the  determination  of  of  which  the  court  below  rendered 
the  town  council  as  to  whether  the  judgment  was  illegal.  Early  v.  Ad- 
remonstrants  are.the  owners  of  the  ams,  3  Harr.  (Del.)  321. 
greater  part  of  the  land  within  the  Highway  Prooeedings. — rn  reviewing 
two  hundred  feet  limitation  is  of  a  ju-  proceedings  to  establish  a  highway, 
dicial  nature,  "and  that  if  the  council  it  is  not  permissible  to  disprove  by 
err  in  deciding  it,  and  the  error  ap-  parol  evidence  the  date  when  the 
pear  in  the  record  of  their  proceed-  commissioners  of  highways  indorsed 
ings,  it  may  be  corrected  by  a  writ  of  upon  the  petition  a  memorandum  of 
certiorari."  See  also  Dexter  v.  Cum-  their  decision  granting  the  petition, 
berland,  17  R.  I.  222.  McManus  v,  McDonough,  107  111,  95. 

Misunderstanding  as  to  Day  of  Trial. —  Ciroumstanees  Attending  Appointment 

In    Paterson,   etc.,   R.  Co.  v.  Acker-  of  Beferee.  —  The  court  will  not  hear 

man,  24  N.  J.  L.  535,  it  was  shown  by  parol  evidence  to  show  that  a  referee 

affidavits   that   the   relator   was    sur-  was  appointed  to  fill  a  vacancy  with- 

prised  by  reason  of  a  misunderstand-  out  consulting  the  parties  or  giving 

ing  as  to  the  day  to  which  the  cause  them  an  opportunity   to   supply  the 

was  continued  for  trial.  vacancy,  but  only  such  errors  will  be 

An  Assignment  of  Errors  is  not  per-  considered  as  appear  on  the  record, 

missible  to  establish  a  fact  showing  Curran  v.   Atkinson,   i  Ashm.  (JF^) 
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affidavits.^    Nor  will  the  court  hear  depositions,  although  they 


51  ;    Pray    v.    Reynolds,    decided    in 
Common  Pleas,  Sept.  20,  1820. 

Confeesioii  of  Jad§fiaent.~The  record 
cannot  be  contradicted  by  extraneous 
evidence  showing  that  the  defendant 
did  not  confess  judgment  as  stated  in 
the  record.  Runyan  v,  Dickenson,  4 
Harr.  (Del.)  243. 

Ezaminatien  of  Jnitioe  or  -Other  OAoer. 
— Where  the  record  of  a  justice  does 
not  show  how  the  liability  of  the  de- 
fendant arose,  it  is  not  permissible  to 
examine  the  justice  as  a  witness,  and 
show  that  he  had  no  jurisdiction  be- 
cause the  liabilitv  arose  on  an  indorse- 
ment.  Witt  v.  Russey,  10  Humph. 
(Tenn.)  20S,  51  Am.  Dec.  701. 

1.  Washington  Market  Co.  v.  Sum- 
my,  3  McArthur  (D.  C.)  59;  Newcomb 
V.  Trempealeau,  24  Wis.  459. 

AAdarit  of  Juror. — An  ex  parte  affi- 
davit of  a  juror  that  an  account  of 
plaintiff's  demand  was  handed  in  to 
the  jury  will  not  be  considered.  Dare 
v»  Ogden,  i  N.  J.  L.  107. 

AMMiment  of  Taxes. — On  certiorari 
to  correct  an  alleged  erroneous  assess- 
ment, the  court  will  not  consider  ex 
parte  affidavits,  in  the  absence  of  any- 
thing in  the  return  to  show  that  they 
were  actually  used  as  evidence  and 
taken  into  consideration  by  the  assess- 
ors. People  V.  Assessors,  6  Lans. 
(N.  Y.)  105. 

Froeeedings  to  Open  Highway.  —  In 
reviewing  proceedings  to  establish  a 
road,  it  is  not  permissible  to  show  by 
affidavit  that  the  road  as  laid  out  was 
different  from  the  one  which  the  pe- 
tition sought  to  establish,  the  record 
showing  that  the  road  was  located  in 
conformity  with  the  petition.  Deer 
V.  Highway  Com'rs,  109  111.  379. 

Affidavits  cannot  be  read  to  show 
that  affiants  had  no  difficulty  in  lo- 
cating the  beginning  and  ending  of  a 
proposed  road  as  designated  in  the 
notice  of  the  application  therefor. 
State  V.  Greene,  18  N.  T.  L.  179. 

Deatii  of  Justice  before  Betom. — 
Where  a  writ  issues  to  a  justice  and 
he  dies  before  a  return  is  made,  the 
case  will  be  decided  upon  affidavits. 
Matter  of  Shotwell,  10  Johns.  (N.  Y.) 
304,  12  Johns.  (N.  Y.)  31;  Seymour  v. 
Webster,  i  Cow.  (N.  Y.)  168. 

Under  Btatnte  —  Laohes.  —  Although 
Code  N.  Y.,  §  2139,  provides  that  the 
court  may,  "  in  its  discretion,  permit 
either  party  to  produce  affidavits  or 


other  written  proofs  relating  to  any 
alleged  error  of  fact,  or  any  other 
question  of  fact,  which  is  essential 
to  the  jurisdiction  of  the  body  or 
officer,  to  make  the  determination  to 
be  reviewed,  where  the  facts  in  rela- 
tion thereto  are  not  sufficiently  stated 
in  the  return,"  the  court  will  not  per- 
mit affidavits  to  be  introduced  to  con- 
tradict the  return  six  months  after 
the  return  has  been  made,  and  after 
arguments  on  the  merits.  People  v. 
Wemple  (Supreme  Ct.),  15  N.  Y.  Supp. 
446. 

In  Hew  Jersey  a  rule  may  be  taken 
to  require  the  inferior  court  to  certify 
the  facts,  and  when  the  court,  from 
inability  or  otherwise,  fails  to  make  a 
return  of  the  facts,  affidavits  taken 
upon  a  rule  of  court  may  be  resorted 
to.  Goldsmith  v.  Bane,  8  N.  J.  L.  87; 
Scott  V,  Beatty,  23  N.  J.  L.  256;  Pat- 
erson,  etc.,  R.  Co.  ».  Ackerman,  24 
N.  J.  L.  535;  Parsell  v.  State,  30  N.  J. 
L.  530;  State  V,  Bird  (N.  J.,  1893),  28 
Atl.  Rep.  428;  Prest  v,  Mercereau,  9 
N.  J.  L.  268, 

But  the  foregoing  cases  deny  the 
right  to  resort  to  such  affidavits  when 
the  court  complies  with  the  rule;  and 
when  a  rule  to  take  affidavits  is  im- 
providently  granted  without  a  rule 
having  been  first  granted  to  require 
a  court  to  certify  the  facts,  affidavits 
taken  pursuant  thereto  will  be  disre- 
garded. Parsell  v.  State,  30  N.  J.  L. 
530;  Scott  V.  Beatty,  23  N.  J.  L.  256. 
And  so  affidavits,  though  taken  pur- 
suant to  a  rule,  will  not  be  heard  when 
the  inferior  court  has  obeyed  a  rule 
upon  it  by  certifying  the  facts.  Pink- 
ney  v.  Ayres,  21  N.  J.  L.  694. 

Assessment  for  Public  Improvements, 
— On  certiorari  to  review  an  assess- 
ment made  for  improving  a  street,  the 
Supreme  Court  cannot  upon  affidavits 
try  the  title  to  land  and  settle  disputed 
facts.  Jersey  City  v.  State,  30  N.  J. 
L.  521. 

Truth  of  Affidavits. — Where  affida- 
vits are  taken  after  due  notice  to  the 
opposite  party,  and  there  is  no  attempt 
to  disprove  them,  they  will  be  taken 
as  true.  State  v.  Justices,  i  N.  J.  L. 
283. 

Motion  Snpported  by  Affldavit.  —  In 
Delaware,  when  it  is  sought,  and  is 
permissible,  to  introduce  proof  to 
contradict  the  record,  the  foundation 
must  be  laid  therefor  by  affidavit  of 
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were  taken  to  be  used  in  the  lower  court,  as  they  form  no  part  of 
the  record.* 

c.  References. — The  court,  in  the  absence  of  statutory  author- 
ity, will  not  order  a  reference  for  the  purpose  of  ascertaining  the 
truth  of  matters  of  fact  stated  in  the  return,  unless  under  pecul- 
iar circumstances,  and  for  strong  reasons,  the  court  deems  it  ad- 
visable to  do  so ;  •  but  when  authorized  by  statute  to  do  so,  the 
court  will  appoint  a  referee  to  take  evidence  and  make  findings 
of  facts ; '  and  in  such  case  the  common-law  doctrine  that  the  re- 
turn is  conclusive  is  abrogated.'* 

d.  Matters  Improperly   Returned. — Where  the  inferior 

tribunal  returns  matters  which  do  not  properly  constitute  a  part 
of  the  record,  and  which  therefore  ought  not  to  have  been  incor- 
porated in  the  return,*  such  surplusage  will  be  disregarded.* 


the  truth  of  the  facts  sought  to  be 
proved,  and  by  motion  to  the  court. 
CuUens  v,  Lowery,  2  Harr.  (Del.)  459. 
1.  Pike  V.  Herriman,  39  Me.  52; 
Tn  re  Philadelphia,  etc.,  R.  Co.,  6 
Whart.  (Pa.)  25,  citing  In  re  Schuyl- 
kill Falls  Road,  2  Binii.  (Pa.)  250;  In 
re  Pennsgrove  Road,  etc.,  4  Yeates 
(Pa.)  372;  In  r^  Spring  Garden  Street, 
4  Rawle  (Pa.)  194.  But  see  In  re 
Baltimore  Turnpike,  5  Binn.  (Pa.)  484; 
//*  re  Division  Line,  etc.,  31  Pa.  St. 

303. 

9.  In  People  v,  Ryken,  6  Hun  (N. 
Y.)  625,  the  court  declined  to  order  a 
reference,  saying  "there  is  no  such 
practice."  But  see  People  v,  Choi- 
well,  6  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
151,  wherein  the  writ  was  sued  out 
to  review  proceedings  for  removal  of  a 
policeman.  A  reference  was  ordered 
to  ascertain  and  report  whether  the 
petitioner  had  been  given  notice  of 
the  charges  against  him,  and  an  op- 
portunity to  be  heard. 

8.  Befertnee  under  Vew  York  Statute. 
— Under  Laws  N.  Y.  1880,  c.  269,  §  4, 
which  provides  that,  if  it  shall  appear 
necessary,  on  return  of  a  writ  of  cer- 
tiorari issued  to  review  a  tax  assess- 
ment, the  court  may  appoint  a  referee 
to  take  such  testimony  as  it  may  di- 
rect, where  an  application  was  made 
for  a  reassessment,  and  on  certiorari 
the  return  contained  a  writing  signed 
by  the  assessors,  stating  that  they  re- 
fused to  hear  testimony  offered  by 
the  applicant  for  the  reassessment,  a 
reference  will  be  ordered.  People  v, 
Zeller  (Supreme  Ct.),  15  N.  Y.  Supp. 
684.  see  also  People  v.  Smith,  24 
Hun  (N.  Y.)  66. 

An  application  for  relief  from  an 


assessment  of  personal  property  hav- 
ing been  rejected  by  the  commissioner 
of  taxes,  the  relator  sued  out  a  writ 
of  certiorari  to  review  such  action, 
alleging  that  the  assessment  was  ille- 
gal and  that  it  was  made  upon  a 
valuation  exceeding  that  adopted  for 
the  assessment  of  similar  property. 
Upon  an  application  by  relator,  a  ref- 
erence was  allowed  to  take  further 
proof  as  to  the  alleged  illegality  and 
excessiveness  of  the  tax,  notwith- 
standing the  objection  of  the  respond- 
ents that  the  examination  before  the 
commissioners  had  been  quite  ex- 
tended, and  a  further  objection  that 
inequality  in  the  assessment  could  not 
be  raised  by  the  relator,  under  Laws 
N.  Y.  1885,  c.  311,  amending  Laws 
1882,  c.  410,  §  821,  the  court  refusing, 
on  the  application  for  such  reference, 
to  determine  the  constitutionality  of 
said  statute.  People  v,  Coleman  (Su- 
preme Ct.),  I  N.  Y.  Supp.  112,  551. 

4.  People  r.  Smith,  24  Hun  (N.  Y.) 
66,  a  case  where  a  reference  was  or- 
dered under  Laws  N.  Y.  1880,  c,  269, 
§  4,  providing  for  the  review  of  er- 
roneous or  unequal  assessments. 

•.  See  Xn.  The  Return  or  Answer, 
supra, 

6.  People  V.  New  York.  2  Hill  (N. 
Y.)  9;  People  V.  Talmage,  46  Hun 
(N,  Y.)  603,  a  case  where  the  proceed- 
ings of  referees,  on  appeal  from  an 
order  refusing  to  alter  a  highway, 
were  under  review.  The  court  re- 
fused to  consider  a  certificate  of  one 
of  the  referees,  contained  in  the  re- 
turn, to  the  effect  that  he  was  not  a 
freeholder. 

Arkantas  Btatate.— Gantt's  Arkansas 
Dig*,  g  XX97>  provides  that  affidavits 
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ApplieatioA  df  Itule. — Thus  matters  which  have  been  voluntarily 
incorporated  In  the  return  without  any  order  to  return  them  will 
be  disregarded.*  And,  pursuant  to  the  rule  stated,  the  reviewing 
court  will  not  look  to  affidavits  and  other  papers  attached  to  the 
return  which  do  not  properly  constitute  a  part  of  the  record.* 
And  so  In  regard  to  fragmentary  papers  accompanying  the 
return  which  are  not  properly  authenticated  or  certined.'  Facts 
contained  in  an  additional  return  erroneously  compelled  ;*  a  new 
record  voluntarily  attached  by  the  inferior  court  to  the  return 
previously  made ;  •  statements  in  the  return  as  to  proceedings  had 
in  a  case  other  than  that  under  review ;  •  matters  which  a  justice 
of  the  peace  returned  as  having  been  derived  from  the  statement 
of  others,^  or  which  are  based  on  recollection,  and  not  alleged  as 
facts, — should  not  be  looked  to  by  the  reviewing  court.® 

STideiiM  improperly  sent  up  by  the  inferior  court  in  its  return 
will  not  be  considered.* 

may  be    read,   and    evidence  dehors  Y.  82,  it  was  held  that  the  relation- 

the   record    may    be    introduced    by  ship  of  the  petitioner  for  the  discon- 

either  party,  and  that  the  record  of  tinuance  of  a  highway  to  one  of  the 

the  inferior  judicial  tribunal  shall  be  commissioners  of  highways  could  not 

conclusive    as  far  as  the  same  may  be  shown   by  facts   contained   in   an 

extend.     In  Vance  v.  Little  Rock,  30  additional    return    erroneously   com- 

Ark.  435,   in  which  an   answer  was  pelled  by  the  Supreme  Court, 

filed   setting   up   matters    dehors   the  6.  Cases   of    Lynch   and    Burns,   9 

record,  the  court,  i^ithout  attempting  Abb.  N.  Cas.  (N.  V.  Supreme  Ct.)  69. 

to  construe  the  statute,  in  view  of  the  6.  In  Allen  v%  Hortoni  7  Johns.  (N. 

fact  that  the  relator  had  demurred  to  V.)  23,  it  was  held  that  proceedings 

theanswer  instead  of  moving  to  strike  which   a   justice  returned  as  having 

it  out,  took   the  answer  as  admitted  been  done  in  another  case  should  not 

by  the  demurrer  and  gave  the  defend-  be  considered. 

ants  the  benefit   of   the  matters  ad-  7.  Mosely  v»  Landon,  2  Johns.  (N. 

mitted.  Y.)  193. 

Hew  York  Statute. — On  certiorari  to  8.  Lawton  v.   Highway   Corners,   2 

review  a  conviction  for  petit  larceny,  Cai.  (N.  Y.)  179. 

under  2  Rev.  Stat.  K.  Y.  717,  §§  42,  Statements  from  Beoollection.  —  The 

43,  which  provide  that  the  party  apply-  record  of  a  justice  of  the  peace  cannot 

ing  for  the  writ  must  make  an  affidavit  be  contradicted  by  matters  stated  from 

specifying  the  supposed  errors  in  the  recollection    by   nim    in    his    return, 

proceedings,   the   Supreme   Court    is  Cassidy  v,  Millerick,  52  Wis*  379, 

not  confined  to  a  review  of  the  record  In   reviewing  a    judgment  of    the 

technically  so  called,  but  may  consider  Common  Pleas  reversing  a  judgment 

any  errors  shown  on  the  face  of  the  rendered  by  a  justice,  the  Supreme 

return,  such   as   that  the  cause  was  Court  will  not  consider  a  loose  cer- 

suhmitted    to    the   jury   on    Sunday,  tificate   made  by   a  magistrate  as  to 

Pulling  V,  People,  8  Barb.  (N.  Y.)^384.  what  passed  before  him  on  the  trial, 

1.  Lawton  v.  Highway  Com'rs,  2  and  a  statement  by  the  judge  of  the 
Cai.  (K.  Y.)  179.  Common    Pleas    as    to    the    reasons 

2.  Matter  of  Eightieth  Street,  16  which  governed  the  court  in  its  de- 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  169;  cision,  such  certificates  not  being 
State  p.  Roberts,  87  Wis.  292.  matters  of  record,  but  made  up  merely 

3.  Fragmentary  Papers  attached  to  from  memory.  Clarke  v.  Fulse.  2  >f. 
the  return,  which  are  not  certified  to  J.  L.  246. 

have  been  introduced  in  evidence,  will  9.    People   v.   Metropolitan    Police 

not  be  considered.     State  v.  St.  John,  Board,  25  How.  Pr*  (N.  Y.  Supreme 

47  Minn.  315.  Ct.)  79;  People  v,  Vermilyea,  7  Cow. 

4.  Additional  Seturn  tn^neonily  Com-  (N.  Y.)  108;  Directors  of  Poor  v.  Over- 
pelled.— In  People  v.  Wheeler,  21  N.  seers,  34  Pa,  St,  231. 
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Incorporatioiis  of  Faeti  into  Opinion. — Even  where  the  lower  court  in- 
corporates the  facts  into  its  opinion,  the  superior  court  will  not 
review  findings  of  fact,  unless  the  evidence,  by  statute  or  other- 
wise, should  be  incorporated  in  the  record.* 

e.  Petition  and  Affidavit  for  the  Writ. — The  petition 

or  affidavit  upon  which  the  writ  issued  will  not  be  looked  to  for 

the  purpose  of  contradicting  the  return.*     Even  where  the  return 

Evidence  in  Jnatice's    Betnrn. — The  preme   Court   held   that   as  the  evi- 

Common  Pleas,  on  certiorari  to  a  jus-  dence  given  at  the  trial  was  set  oat 

tice's  court,   will  not  consider  parol  In  the  return,  it  was  the  duty  of  that 

evidence,  although  it  is  sent  up  by  court  to  decide   upon    it;  and  as  the 

the  justice  as  a  part  of  the  record,  evidence  did  not  support  the  declara- 

such  action  on  the  part  of  the  justice  tion,  the  judgment  was  reversed, 

being    unnecessary.      Managers    for  8.  Petition  at  against  Satnm. — That 

the    Relief,  etc.,   t/.    Zinck,    i    Ashm.  the   petition   for  the   writ  cannot  be 

(Pa.)  64.  considered  to  contradict   the  return 

Prooeedingi  to  Open  Highway. — On  has  been  held  in  the  following  cases: 

certiorari  to  review  proceedings  open-  Reynolds  v.  San  Joaquin  County  Ct., 

ing  a  highway,  evidence  given  before  47  Cal.  604;  McDowell  v.  Turney.  5 

referees  on  appeal  from  the  commis-  Sneed  (Tenn.)  225;  Highway  Com' rs 

sioners  cannot  be  considered,  as  such  v,    Carthage,    27    111.    140;    Highway 

evidence  does  not  properly  constitute  Com'rsv.  Harper,  38  111.  104;  Akridge 

a  part  of  the  commissioners'  return,  v.  Watertown  Steam  Engine  Co.,  77 

People  V.  Burton,  65  N.  Y.  452.  Ga.  50,  wherein  it  was   held  that  ao 

Nevada  Statute. — In  State  v.  Ah  Loi,  interrogatory  appended  to  the  petition 

5  Nev.  99,  it  was  held  that  under  the  for  the  writ  could  not  be  considered. 

Nev.  Code  Pro.,  §  438,  on  certiorari  Affldavlt  upon  whioh  Writ  Inaed.— In 

to  the  Court  of  Equalization,  evidence  the  following  cases  it  was  held  that 

certified   as    having    been   presented  matters  contained  in  the  relator's  affi- 

before  the  court  should  not  be  con-  davit  could  not  be  considered:  People 

sidered,    where  such   certificate   was  ».  Burton,  65  N.  Y.  452;  Starkweather 

based    upon   the  affidavit  of  a  third  v.  Secley,  45  Barb.  (N.  Y.)  164;  Pco- 

person  as  to  what  had  been  testified  to.  pie  v.   Gilon  (Supreme  Ct.),  13  N.  Y. 

Wiseoniin  Statute. — Although  Rev.  Supp.  455.  See  also  AUyn  v.  High- 
Stat.  Wis.,  c.  120,  §  77,  makes  it  the  way  Com'rs,  19  Wend.  (N.  Y.)  342. 
duty  of  the  justice  to  make  minutes  New  York  Statute. — Although  Code 
of  the  evidence  before  him  and  file  the  Civ.  Pro.  N.  Y.,  §  2138,  provides  that 
same  among  the  papers  in  the  case,  the  hearing  must  be  had  upon  the 
yet  such  evidence  is  not  properly  writ  and  return,  and  the  papers  upon 
brought  up  on  common-law  certio-  which  the  writ  was  granted,  yet, 
rari,  and  the  Circuit  Court  will  not  where  the  writ  is  granted  to  review 
review  the  same.  Callon  v.  Stern-  the  action  of  the  excise  commission- 
berg,  38  Wis.  539;  Paulsen  v,  Inger-  ers  in  refusing  to  grant  a  liquor  li- 
soll,  62  Wis.  312.  cense  under  Laws  N.  Y.  1893.  c.  481, 

1.  Facts  Contained  in  Opinion  of  In-  the  petition  can  properly  contain  only 

ferior  Court. — In  re  Road,  etc.,  94  Pa.  such  facts  as  are  necessary  to  show 

St.    126,  wherein   the  opinion  of   the  that  the  writ  should  issue;  and  since 

lower   court    contained    facts    estab-  Code,  §  2139,  provides  that  affidavits 

lished     and    conclusions    therefrom;  should  be  presented  to  the  court  only 

Com.    v.    Gipner,    118    Pa.    St.    379,  when  the  person  whose  duty  it  is  to 

wherein  it  was  held  that  the  convic-  make  the  return  dies,  absconds,  leaves 

tion  before  the  magistrate  should  not  the  state,  or  becomes  insane,  the  court 

be  retried  upon  the  merits,  although  is  confined  to  the  consideration  of  the 

he  had  summed  up  the  evidence.    See  return   made  by  the  commissioners, 

also,  to  the  same  elTect,  Mauch  Chunk  and  cannot  ascertain  the  facts  upon 

V.   Nescopeck,  21   Pa.   St.  46;    Brad-  matters  set  forth  in  the  relator's  affi- 

ford  Tp.   V,  Goshen  Tp.,   57   Pa.  St.  davit.     People  v.  Excise  Com'rs  (Su- 

495.     But  see   Kidder  v,   Townsond,  preme  Ct.).  25  N.  Y.  Supp.  873. 

3  Johns.  (N.  Y.)  435,  wherein  the  Su-  In  People  v,  Dains,  38  Hun  (N.  Y.) 
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Errors  not  Apparent. 


does  not  contain  all  the  evidence,  it  should  be  taken  as  conclusive 
as  against  the  affidavit  for  the  writ.* 

In  Aid  of  Begularity  of  Prooeedingt. — It  has  been  held,  however,  that 
where  a  justice's  docket  in  a  criminal  prosecution  failed  to  show 
by  whom  and  under  what  authority  the  accused  was  arrested,  the 
defects  could  be  aided  and  doubtful  matters  made  certain  by  the 
allegations  in  the  petition  for  a  writ.* 

Tranieript  Attached  to  Petition. — A  transcript  of,  or  extracts  from, 
the  record  of  the  inferior  tribunal  attached  to,  or  contained  in, 
the  petition  or  affidavit  for  the  writ,  will  not  be  considered.^ 

6.  Errors  not  Apparent  of  Record—^.  Whether  They  are 
Considered. — Correlative  to  the  rule  above  enunciated  that  the 
hearing  is  on  the  record  as  returned,  and  that  matters  aliunde  th^ 
record  will  not  be  considered,*  the  irregularities  complained  of 
must  appear  on  the  record,  and  for  errors  which  do  not  so  ap- 
pear no  relief  can  be  afiForded.* 


43,  it  was  held  that  the  papers  upon 
which  the  writ  was  granted  could  not 
be  considered  for  the  purpose  of  con- 
tradicting the  return,  but  only  for  the 
purpose  of  determining  whether  the 
writ  should  issue,  and  possibly  to  es- 
tablish facts  omitted  from  the  return. 

1.  Rawson  v,  McElvaine,  49  Mich. 

194. 

2.  Kane  v.  State,  70  Md.  546. 
Supplying  OminionB  in  the  Betnm  — 

AVt^  York  Statute, — Under  Code  Civ. 
Pro.  N.  Y.,  §  2138,  which  provides 
that  the  hearing  shall  be  upon  the 
return  and  upon  the  papers  upon 
which  the  writ  was  granted,  it  is  not 
permissible  to  contradict  the  return 
by  the  affidavit  for  the  writ,  but  only 
to  supply  omissions  in  the  return. 
People  V.  French,  25  Hun  (N.  Y.)  iii. 
See  also  People  v.  Dains,  38  Hun  (N. 
Y.)  43,  wherein  it  was  said  that  facts 
omitted  from  the  return  might  be  es- 
tablished by  the  papers  upon  which 
the  writ  was  granted. 

S  Dicus  V,  Bright,  23  Ark.  107; 
Brown  v.  Roberts,  23  111.  App.  461, 
affirmed  in  123  111.  631;  Tomlin  v, 
Fisher,  27  Mich.  524,  wherein  it  was 
held  that  the  statement  in  the  affi- 
davit for  the  writ  as  to  the  contents 
of  the  inferior  tribunal's  docket  could 
not  be  regarded,  unless  adopted  as 
true  in  the  return. 

4.  See  XV.  4.  Matters  dehors  Record, 
supra, 

6.  Jefferson  County  v.  Hudson,  23 
Ark.  595;  Vance  v.  Gaylor,  25  Ark. 
32;  Smoke  v.  Jones,  35  Mich.  409; 
People  V.  Etter,  72  Mich.  175;  State 


V.  Mayhew,  9  N.  J.  L.  70,  wherein  it 
was  said  that  the  errors  relied  upon 
must  be  '*  apparent  ;  "  Pinkney  v, 
Ayres,  21  N.  J.  L.  694;  Baizer  v. 
Lasch.  28  Wis.  268. 

Or  from  Evidence  dehon  the  Beoord. — 
The  irregularity  must  appear  from 
the  record  or  such  matter  aliunde  the 
record  as  is  the  proper  subject  of  ex- 
amination. State  V.  Mayhew,  9  N.  J. 
L.  70;  Obert  v.  Whitehead,  9  N.  J. 
L.  244. 

BemiBiion  of  Forfeited  Beoognisanoe. — 
The  writ  brings  up  the  record  only, 
and  the  Supreme  Court  cannot  remit 
any  portion  of  a  forfeited  recogni- 
zance when  the  record  shows  that  no 
appeal  had  be.en  taken.  Harres  v. 
Com.,  35  Pa.  St.  416. 

Bemoval  of  Pauper.  —  In  reviewing 
an  order  of  the  Court  of  Quarter  Ses- 
sions quashing  the  order  for  the  re- 
moval of  a  pauper,  nothing  is  before 
the  Supreme  Court  but  the  order  for 
removal,  the  appeal  to  the  Quarter 
Sessions,  and  the  judgment  of  quashal. 
The  Supreme  Court  will  not  inquire 
whether  the  judgment  of  quashal  was 
or  was  not  inadvertently  entered,  or 
presume  that  the  lower  court  meant  to 
vacate  the  order  of  removal  rather 
than  to  quash  it.  Plunkeit's  Creek 
Tp.  V.  Fairfield  Tp.,  58  Pa.  St. 
209. 

Criminal  Proseeation.  —  No  errors 
committed  by  a  justice  of  the  peace 
on  a  criminal  prosecution  can  be  relied 
upon  unless  they  are  shown  by  the 
return.  People  v.  Etter,  72  Mich. 
175;  Alt  v,  Lalone,  54  Mich.  302;  Peo- 
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b.  Mere  Silence  of  Record. — The  irregularities  complained 
of  must  affirmatively  appear  from  the  record ;  and  mere  failure 
of  the  record  to  show  what  proceedings  were  hatf ,  or  how  the 
inferior  tribunal  proceeded,  will  not  authorize  the  quashal  of  the 
proceedings.* 

c.  Presumptions — (i)  As  to  Regularity  of  Procedure,— Ttit 
court  will  not  take  anything  by  intendment  in  favor  of  alleged 
irregularities,  but  will  presume  that  the  proceedings  of  the  infe- 
rior tribunal  were  regular  unless  the  contrary  appears  from  the 
record.' 

pie  V.  Hobson,  48  Mich.  27.     See  also  I.  A^'ournnieAt  without  COiiMiit  of  9e- 

Galloway  v.  Corbitt,  52  Mich.  460.  fendant. — Although  a  justice  of  the 

Ghalleogtt  of  Jnrort. — Where  the  chal-  peace  would  lose  jurisdiction  by  grant- 
lenge  of  the  jurors  in  a  criminal  case  ing  an  adjournment  without  the  coa- 
ls "to  the  favor,"  and  is  left  to  the  sent  of  the  defendant  or  the  oath  re- 
discretion  of  the  triers,  the  question  quired  by  Rev.  Stat.  Wis.,  c.  ifo, 
arising  on  such  challenge  is  extrinsic  ^§  61,  62,  yet  it  is  not  sufficient  to 
of  the  record  and  cannot  be  reviewed,  authorize  a  reversal  of  his  judgment 
Ex  p»  Vermilyea,  6  Cow.  (N.  Y.)  595.  that  the  record  fails  to  show  that  the 

Aotion  against  Partners. — In    Kinni-  adjournment  was  with  such  consent 

ken  V.   Kinney,  4  Harr.  (Del.)  313,  it  or  upon  such  oath;  it  not  being  affir- 

was  objected  by  two  defendants  that  matively  shown  that  the  adjournment 

they  were  sued  as  partners,  and  that  was  made  without   such  consent  or 

the  several  names  of  the  partners  or  oath.      Baizer    v.     Lasch,     28    Wis. 

the   trade   name   of  the   firm  should  268. 

have  been  given;  but  it  was  held  that  Administration  of  Oath  to  WitnsflM.— 

as  it  did  not  appear  from  the  record  It  is  not  sufficient  to  authorize  a  re- 

that  the  suit  was  against  the  defend-  versal  that  the  record  does  not  show 

ants  as  partners,  it  would  be  inferred  that  the  witnesses  were  sworn.     It 

that  they  were  joint  debtors.  should  show  affirmatively  that  the  wit- 

Hifhwaj    Proceedings. — A   decision  nesses  were  not  sworn.     Doughty  p. 

of  referees  and  of  commissioners  of  Read,  3  N.  J.  L.  461. 

highways  that  land  through  which  a  AUowanoe   of  AppeaL  —  Where  the 

road  was  opened  was  not  a  garden,  petition  for  the  writ  alleges  that  an 

will  not  be  disturbed  where  nothing  appeal  was  prayed  and  granted,  the 

in  the  record  shows  their  conclusion  fact  that  the  papers  returned  do  not 

to   be   erroneous.     People   v.    Moore  show  that  an  appeal  was  prayed  and 

(Supreme  Ct.),  15  N.  Y.  Supp.  504.  granted  is  not  sufficient  to  necessitate 

Asiessment  of  Damages. — In  review-  the  dismissal  of  the  writ,  it  not  ap- 
ing proceedings  for  the  assessment  pearing  from  the  papers  that  the  ap- 
of  damages  occasioned  by  the  widen-  peal  had  not  been  prayed  and  granted, 
ing  of  a  street,  the  court  will  not  re-  Spivy  v.  Latham,  8  Humph.  (Tenn.) 
view  questions  as  to  the  ownership  703. 

of    property^   but    will    correct   only  Silenoe  npon  Matters  Aifoeting  JsH*- 

such  errors  as  are  apparent  upon  the  diction. — As  to   whether   jurisdiction 

face  of  the  record.     In  re  Chestnut  will  be   presumed  when   not  affirma- 

Street,  118  Pa.  St.  593.  tively  appearing  of  record,  see  XV.  5* 

Besoiision  of  Appointment  of  Adminis-  r.  Presumptions,  infra. 

trator. — In  reviewing  an  order  over-  8.  Highway  Corners  v.  Carthage,  37 

ruling  an  application  to  rescind  the  111.  140;  Com.  v.  Moore,  3  Pick.  (Mass.) 

appointment  of  an  administrator,  the  194;  Eldridge  9.   Lippincott,  i  H.J' 

writ  will  be  quashed  where  the  record  L.  455;  James  v.  Dickson,  I  N.  ]•  ^ 

shows  nothing  but  the  motion  to  re-  297;  State  v.  Mayhew,  9  N.  J.  L.  T^i 

scind,   and   the    order  of    the    court  Plunkett*s  Creek  Tp.  v.  Fairfield  TpM 

overruling  it;    the    grounds    of   the  58   Pa.   St.   209;  State  v,  Manitowoc 

motion  and  the  order  appointing  the  County,  59  Wis.  15. 

administrator    being     nowhere    dis-  Bnlings  on  Xvidenoe. — Nothing  wU^ 

closed.     Willis  v.  Dun,  Wright  (Ohio)  be  taken  by  intendment  in  favor  of 

130.  errors  assigned  with  respect  to  the 
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Such  presumption  of  regularity  in  the  proceedings  under  re- 
admission  or  rejection  of  evidence.  Grade  of  Offense  Froren. — In  Kenney 
O'Hara  v.  Merman,  79  Mich.  222.  v.  State,  5  R.  I.  385,  the  accused  was 

Proof  of  Contract  by  Parol. — In  an  charged  with  assault  with  aggravating 

action  to  recover  the  expense  of  re-  circumstances,  and  was  convicted  of 

pairing   a    bank   erected  to   prevent  simple  assault.      The  court  refused 

water  from  flowing  over  a  meadow,  to  presume  that   aggravated  assault 

the  record  of  the  justice  showed  that  was  proven. 

the    plaintiffs    introduced    oral    evi-  Aetion    againit    Adminiitrator.  —  In 

dence  that  the  several  owners  of  the  Hudson  v.   Messick,  i  Houst.  (Del.) 

meadow    "all    agreed"    that    three  275,  the  record  showed  that  the  ac- 

owners  should  set  off  to  each  owner  tion,  which  was  against  an  adminis- 

his   share  of  the  bank  to  keep  and  trator,  was  on  a  proved  account.     The 


maintain,  and  that  the  said  persons 
"proceeded**  to  set  off  a  certain  part 
of  said  bank  to  the  defendant.  There 
being  no  proof  or  intimation  to  the 
contrary,  the  Supreme  Court  pre- 
sumed that  the  agreement  was  by 
parol,  and  that  no  error  was  commit- 
ted in  proving  it  by  oral  testimony. 
Westcott  V.  Garrison,  6  N.  J.  L.  132. 

Examination  of  Witneie.— Where  the 
form  of  a  question  is  such  that  the 
Supreme  Court  cannot  see  that  its 
purpose  was  to  elicit  incompetent 
evidence,  and  it  is  not  clearly  shown 
that  the  Common  Pleas  erred  in  the 
construction  which  it  put  upon  the 
question,  the  Supreme  Court  will  not 
reverse  because  the  Common  Pleas 
permitted  the  question  to  be  asked. 
Vannoy  tf.  Givens,  23  N.  J.  L.  201. 

Snffloienoy  of  Evidenoe.  —  It  will  be 
presumed  that  the  material  facts  upon 
which  the  judgment  is  based  were 
proved,  Seward  v,  Vandergrift,  3  N. 
J.  L.  480;  Kirkpatrick  v,  Cason,  30 
N.  J.  L.  331,  where  there  was  no 
"case'*  agreed  upon  by  the  parties 
or  stated  by  the  court;  Sullivan  v. 
Hall,  86  Mich.  7,  a  case  where  the 
justice  stated  in  his  return  that  the 
plaintiff  was  sworn  in  his  own  behalf, 
and  that  after  due  deliberation  judg- 
ment was  given  for  the  plaintiff. 

Proof  of  Partnership.  —In  Clark  r. 


court  presumed  that  the  account  was 
one  which  had  been  properly  proved 
or  probated. 

Authority  of  Attorney  to  Appear.— In 
Fruitport  Tp.  r.  Dickerman,  90  Mich. 
20,  it  was  held  that,  since  the  statute 
requiring  proof  of  the  authority  of  an 
attorney  to  appear  did  not  require 
any  docket  entry  thereof,  the  court 
should  not  assume  that  such  fact  was 
not  proven  because  of  the  silence  of 
the  return. 

Time  Oiven  Defaulting  Defendant. — It 
will  be  presumed  that  a  justice  of  the 
peace  waited  an  hour  for  the  defend- 
ant, when  the  return  states  merely 
that  at  the  time  and  place  specified 
for  the  return  of  the  summons  the 
plaintiffs  appeared,  but  the  defendant 
did  not  appear.  Stafford  v,  Williams, 
4  Den.  (N.  Y.)  182. 

Acyonmment  on  Motion  of  Jnetioe. — 
Where  the  record  of  a  justice  does  not 
show  that  the  second  adjournment 
was  on  account  of  the  absence  of  plain- 
tiff, it  will  be  presumed  that  the  ad- 
journment was  made  by  the  justice  of 
his  own  motion  because  of  the  absence 
of  the  plaintiff,  and  to  afford  a  fair 
opportunity  for  the  trial  of  the  case. 
Wolcott  V,  Shaw,  5  Houst.  (Del.)  25. 

Time  and  Plaoe  of  Hearing. — Where 
the  statute  does  not  require  the  jus- 
tice to  enter  in  his  docket  that  he  held 


Dunlap,  2  Ind.  551,  which  was  a  suit  his  court  at  the  time  and  place  ap- 

on  a  note  payable  to  a  partnership,  it  pointed  in  the  summons,  it   will  be 

was  presumed  that  it  was  proved  at  presumed  that  he  did  so,  in  the  absence 

the  trial  that  the  plaintiffs  were  the  of  a  showing  to  the  contrary.     Bacon 

persons  composing  the  firm,  in   the  v.  Bassett,  19  Wis.  45. 

absence  of  a  showing  in  the  record  Where  the  record  of  a  justice  shows 

to  the  contrary.  that  a  cause  was  continued  until  a 

fudgment  by  Default, — In  St.  Louis,  certain  day  at  two  o'clock  p.m.,  and 

etc.,  R.   Co.  V,   Barnes,  35  Ark.  95,  that  judgment  was  rendered  on  that 

judgment  was  rendered  by  default  on  day,  it  will  not  be  presumed  that  it 

an  account.      It  was  presumed   that  was  rendered  prior  to  two  o'clock  on 


the  account  was  proved,  the  record 
being  silent  as  to  whether  it  was  or 
Iras  not. 


4  Encyc,  PI  4t  Pr.— 19. 


that  day.    Millaway  v.  Wilds,  4  Houst. 
(Del.)  284. 
"/«  Open  C3wr/."— Whcr^  the  record 
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view  is  not  confined  to  proceedings  of  courts,  but  is  indulged  in 
favor  of  the  action  of  municipal  bodies  also.* 

Omluion  of  Hooenary  Xatten  from  Booord. — All  natural  and  proper 
conclusions  from  the  record  will  be  indulged ;  *  but  where  the 
performance  of  necessary  particulars  which  ought  to  appear  of 
record  is  not  shown,  it  will  be  presumed  that  the  proceedings 
were  irregular  in  that  respect' 

Preonmptioni  in  Snpport  of  Proooedingg. — Where  errors  are  disclosed  by 
the  record,  no  presumptions  will  be  indulged  in  support  of  the 
regularity  of  the  proceedings.* 


avers  that  an  application  for  the  open- 
ing of  a  road  was  made  at  a  Court  of 
Common  Pleas,  heard,  etc.,  it  will  be 
presumed  that  the  application  was 
made  "in  open  court,"  as  required 
by  Act  N,  J.,  Feb,  9,  1818.  Stale  v. 
Bird  (N.  J.,  1893),  28  Atl.  Rep.  428. 

Prosenoo  of  Plaintiff  upon  Betnm  of 
Verdict. — Where  a  justice  does  not 
show  on  his  return  whether  the  plain- 
tiff was  called  when  the  jury  came 
into  court  and  rendered  their  verdict, . 
his  judgment  will  not  be  reversed, 
but  it  will  be  presumed  that  the  plain- 
tiff was  called  or  was  present.  War- 
ring V,  Loomis,  4  Barb.  (N.  Y.)  484; 
Baum  V,  Tarpenny,  3  Hill  (N.  Y.)  75. 
But  not  so  when  the  return  shows 
affirmatively  that  the  justice  called 
the  plaintiff,  and  that  some  unknown 
person  answered.  Shove  v,  Raynor, 
3  Den.  (N.  Y.)  77- 

FaUnre  to  mako  Findings  of  Faot.— 
Where  a  justice  was  required  by  stat- 
ute to  make  findings,  but  not  to  spe- 
cifically reduce  them  to  writing  or 
enter  them  in  his  docket,  it  will  be 
presumed  that  he  made  such  findings, 
although  it  does  not  so  appear  from 
his  record.  Paulsen  v.  Ingersoll,  62 
Wis.  312. 

Width  of  Road. — It  will  be  presumed 
that  a  road  was  laid  out  the  proper 
width,  where  the  return  does  not 
state  the  width.  Lawton  v.  Highway 
Com'rs,  2  Cai.  (N.  Y.)  179. 

Proceeding!  Prior  to  Appeal. — On  cer- 
tiorari to  three  of  the  judges  of  the 
Common  Pleas  to  return  an  appeal  to 
them  from  the  determination  of  the 
commissioners  of  highways  in  laying 
out  a  road,  the  Supreme  Court  will 
not  presume  that  proceedings  before 
the  commissioners  were  irregular 
merely  because  the  judges  have  not 
returned  them,  as  the  judges  owe  no 
duty  to  return  such  proceedings. 
Lawton  v.  Highway  Com'rs,  2  Cai. 
(N.  Y.)  179. 


1.  State  V,  Board  of  Aldermen  (R. 
I.,  1893),  28  Atl.  Rep.  347,  where  the 
action  of  the  board  of  aldermen  of  a 
city  in  making  and  adopting  a  list 
for  jury  service  was  under  review. 

8.  McManus  v.  McDonough,  107  III. 
95;  Westcott  t.  Garrison,  6  N.  J.  L. 

132. 

8.  Becord  of  ConvictloB. — In  Bennac 
V,  People,  4  Barb.  (N.  Y.)  164,  a  con- 
viction of  being  a  disorderly  person 
was  had  under  i  Rev.  Stat.  N.  Y.  638, 
which  contemplated  that  a  record  of 
the  conviction  should  be  set  out.  It 
was  presumed  that  no  record  of  the 
conviction  had  been  made  up,  because 
it  did  not  appear  from  the  return. 

4.  Pretence  of  Plaintiff  upon  Betnm 
of  Verdict. — Where  the  return  shows 
affirmatively  that  when  the  jury  came 
into  court  with  their  verdict  the  plain- 
tiff was  called,  but  some  unknown 
person  answered,  the  presence  of  the 
plaintiff,  as  required  by  the  statute, 
will  not  be  presumed.  Shove  v.  Ray- 
nor,  3  Den.  (N.  Y.)  77.  See  Warring 
V.  Loom  is,  4  Barb.  (N.  Y.)  484,  a  case 
where  the  return  was  silent,  and  it 
was  presumed  that  the  plaintiff  was 
called  and  was  present. 

Presumption  as  to  Grotundt  of  Deeiiien. 
— In  reviewing  a  decision  of  assessors 
upon  a  claim  presented  by  the  relator 
for  damages  sustained  by  reason  of 
the  grade  of  a  street  having  been 
changed,  their  determination  upon 
admitted  facts  being  illegal,  it  cannot 
be  suggested  that  a  question  might 
have  been  raised  before  the  assessors 
which  would  have  justified  their  de- 
cision, which  question  the  record  does 
not  show  to  have  been  raised,  as  that 
the  relator's  claim  was  barred  by  the 
statute  of  limitations.  People  r. 
Zoll,  97  N.  Y.  203. 

Sufficiency  of  Hotioe. — Where,  on  cer- 
tiorari to  review  an  order  of  the  Levy 
Court  closing  a  part  of  a  public  road, 
the  papers  and  record  returned  show 
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(2)  As  to  Jurisdiction. — No  presumptions  are  indulged  in  favor 
of  the  jurisdiction  of  the  inferior  tribunal ;  and  it  will  be  assumed 
that  jurisdiction  was  wanting  where  the  record  does  not  show 
affirmatively  that  it  had  been  acquired.^ 


an  illegal  and  insufficient  notice,  it 
will  not  be  presumed  that  there  was 
notice  in  conformity  below.  William- 
son V.  Carnan,  i  Gill  &  J.  (Md.)  195. 

Exercise  of  Jndioial  Discretion.  —  On 
certiorari  to  the  police  commissioners 
of  a  city  to  review  their  proceedings 
for  removal  of  the  chief  of  police,  it 
will  not  be  presumed  that  the  removal 
was  upon  sufficient  cause  where  it 
does  not  appear  that  any  judicial  dis- 
cretion was  exercised,  that  any  evi- 
dence was  heard  as  to  the  cause  for 
removal,  or  that  any  issue  was  raised 
or  considered.  State  v.  Board  of  Po- 
lice, 14  Mo.  App.  297,  affirmed  in  88 
Mo.  144. 

Agreement  to  Arbitrate. — A  judgment 
against  a  railroad  company  for  the 
value  of  sheep  killed  will  not  be  sup- 
ported on  the  theory  that  the  value 
of  the  sheep  was  agreed  upon  by 
referees,  when  there  is  nothing  in  the 
record  to  show  that  the  railroad  com- 
pany entered  into  an  agreement  to 
arbitrate.  Chicago,  etc.,  R.  Co.  v, 
Peters,  45  Mich.  636. 

Sommons  Prematorelj  Betnmable. — 
Where  a  summons  is  issued  by  a  jus- 
tice returnable  in  two  days,  and  the 
return  to  the  writ  of  certiorari  shows 
no  fact  that  would  authorize  him  to 
issue  the  summons  returnable  in  such 
time,  it  will  not  be  presumed  in  sup- 
port of  the  regularity  of  his  proceed- 
ing that  the  defendant  was  a  nonresi- 
dent of  the  county.  Allen  v.  Stone, 
9  Barb.  (N.  Y.)  61. 

Xifeot  of  Offioer'8  CommisBion.  —  On 
certiorari  to  certify  to  the  Supreme 
Court  the  return  of  an  election  of 
sheriff  of  a  county,  it  appearing  from 
affidavits  that  the  incumbent  had  not 
been  a  freeholder  in  the  county  during 
the  three  years  preceding  his  election, 
it  was  held  that  his  commission  did  not 
authorize  the  court  to  presume  that 
he  had  been  such  freeholder.  State 
V,  Anderson,  i  N.  J.  L.  366. 

1.  Cases  of  Lynch  and  Burns,  9 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  69; 
State  V.  Washoe  County,  5  Nev.  317; 
State  V,  Ormsby  County,  6  Nev.  95. 

Treepaae  to  Land — Venue, — In  Pen- 
nell  r.  Foster,  i  Browne  (Pa.)  355,  a 
indgment  in  an  action  for  trespass  to 


land  was  reversed  because  the  record 
did  not  show  in  what  county  the  land 
lay. 

Itsnanoe  of  Bailroad  Aid  Bonds.  —  In 
reviewing  proceedings  to  bond  a  town 
in  aid  of  a  railroad  company,  the  ju- 
risdiction to  issue  such  bonds  cannot 
be  presumed.  People  v.  Walter,  2 
Hun  (N.  Y.)  385,  following  People  v, 
Morgan,  55  N.  Y.  587. 

Action  on  Contract  before  Jnstice. — In 
Mulvary  v.  Miller,  i  Browne  (Pa.) 
339*  A  judgment  on  a  contract  ren- 
dered by  a  justice  was  reversed  be- 
cause the  record  did  not  show  the 
nature  of  the  contract  so  as  to  make 
the  jurisdiction  of  the  justice  appear, 
the  court  holding  that  the  burden  was 
not  on  the  plaintiff  to  show  that  the 
case  was  one  not  within  the  jurisdic- 
tion of  the  justice. 

Highway  Proceedings.  —  In  State  v. 
Washoe  County,  12  Nev.  17,  it  was 
held  that  since  the  statute  required 
the  signatures  of  twenty-four  free- 
holders to  any  petition  to  vacate  a 
highway  in  a  county  containing  one 
hundred  or  more  legal  voters,  it  was 
to  be  presumed,  where  there  were 
only  fourteen  petitioners  and  the 
return  was  silent  as  to  the  number  of 
legal  voters,  that  the  county  contained 
more  than  one  hundred  legal  voters. 

Compensation  of  Landowner,  — 
Where  the  record,  in  proceedings  to 
open  a  highway,  did  not  show  that  a 
landowner  had  been  compensated  for 
his  land,  the  court  refused  to  presume 
that  he  had  waived  his  right  to  such 
compensation  by  not  claiming  it. 
Hyslop  V,  Finch,  99  111.  171. 

Existence  and  Constitntion  of  Inferior 
Tribunal. — A  writ  directed  to  a  court 
affirms  its  existence  as  a  judicial  tri- 
bunal, and  no  inquiry  will  be  made 
whether  the  court  has  any  legal  exist- 
ence. Fraser  v,  Freelon,  53  Cal. 
644. 

Where  the  writ  is  sued  out  to  re- 
view an  action  of  the  board  of  health, 
it  assumes  the  board's  existence,  and 
no  inquiry  will  be  made  as  to  whether 
or  not  such  board  was  legally  consti* 
tuted  at  the  time  of  its  action.  Peo- 
ple V.  Board  of  Health  (Supreme  Ct.), 
24  N.  Y.  Supp.  629.    See  also  People 
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d.  Amendment  of  Pleadings. — Unless  the  record  shows  the 
grounds  upon  which  an  amendment  of  a  pleading  was  permitted, 
the  correctness  of  the  lower  court's  ruling  cannot  be  reviewed.* 

e.  Rulings  on  the  Admission  of  Evidence. — No  inquiry 

will  be  made  as  to  whether  or  not  the  court  erred  in  its  rulings  as 
to  the  admissibility  of  evidence,  where  such  rulings  are  not  shown 
by  the  return  ;•  and  the  record  should  show  the  grounds  upon 
which  the  evidence  was  objected  to,  and  the  reasons  why  it  was 
permitted  to  go  to  the  jury.* 

f.  Instructions. — And  so  errors  complained  of  in  the  court's 
instructions,  and  refusal  to  instruct,  cannot  be  investigated  unless 
the  charges  given  and  requested  are  exhibited  in  the  record."* 

g.  Sufficiency  of  Evidence. — When  provision  is  made  for 
returning  the  evidence,  or  preserving  it  by  a  state  of  the  case,  or 
otherwise,  so  as  to  allow  a  review  of  the  evidence  upon  which 
findings  of  fact  were  made,  unless  all  of  the  evidence  is  sent 
up  there  can  be  no  review  of  its  sufficiency  to  support  findings, 
as  the  court  cannot  undertake  such  review  with  only  a  portion 
of  the  evidence  before  it.* 

V.    Parker,    117   N.    Y.    86;    State   v,  reason  it  was  aUowed  to  go  to  the 

Ocean  Tp.,  39  N.  J.  L.  75.  jury. 

Diminatidn  of  Betnrn  bj  Stipulation.  4.  Barclay  v.  Brabston,  49  N.  J.  L. 

— The  rule  that  the  inferior  tribunal  629. 

must  make  its    jurisdiction   affirma-  5.    Snow  v.  Perkins,  2  Mich.  238; 

tively  appear  from  its  return,  does  not  State  v,  Freeh,  51  N.  J.  L.  501;  Scott 

apply  where  the  evidence  has  been  ex-  v,    Beatty,   23   N.   J.    L.    256,  a  case 

punged  from  the  return  by  stipulation,  where    the  plaintifif  showed   by  affi- 

Peoplev.  Talmage,46Hun  (N.  Y.)6o3.  davit  a   part    only   of  the  evidence; 

Evidence  aliunde  Record. — In  Cullen  Berry  v.  Williams,  21  N.  J.  L.  423; 

v.  Lowery,  2  Harr.  (Del.)  459,  which  Barclay  v,  Brabston,  49  N.  J.  L.  629. 

was  an  action  for  a  school  tax,  under  Testimonj  from  One   Side  Only. — In 

an  act  which  gave  justices  of  the  peace  Ribble  v.   Jefferson,  10  N.  J.  L.  139, 

jurisdiction   in   cases   where  the   de-  the  court  refused  to  review  findings 

fendants  had  removed  from  the  school  of  fact,  because  the  plaintiff  in  cenio- 

district,   the   exceptant    tendered   an  rari  had  exhibited  the  evidence  that 

issue  of  fact  dehors  the  record  as  to  he    himself    gave,   without   showing 

his  removal  from  the  district,  and  the  that  introduced  by  his  adversary, 

testimony  being  found  against  him,  Denial  of  Konsnit.  —  In    Martin    v, 

the  court  heard  the  evidence  and  re-  Steele,  3  N.  J.  L.  290,  a  motion  for 

fused  to  presume  that  the  justice  act-  nonsuit  was  made  on  the  ground  that 

ed  without  jurisdiction    because   the  the  evidence  showed  a  cause  of  action 

record  did  not   show  that  exceptant  against  one  of  the  defendants  only, 

had  removed  from  the  school  district,  and  not  against  both  of  them.     The 

Citing  the  case  of   Luff  and   Bailey  Supreme  Court  refused  to  review  the 

(Oct.  Term,  1826).  denial   of    the    nonsuit    because   the 

1.  In  re  Contested  Elections,  2  record  did  not  contain  all  the  testi- 
Brews.  (Pa.)  i.  mony, 

2.  Barclay  v,  Brabston,  49  N.  J.  L.  Brief  of  Xeitimonj. — Findings  of  fact 
629.  can  be  reviewed  only  when  the  return 

8.  Owen  v,  Chidester,  3  N.  J.  L.  contains  all  the  evidence  and  when  it 
463;  Gartrell  v,  Linn,  79  Ga.  700,  a  shows  that  all  the  evidence  is  re- 
case  where  the  objections  to  the  evi-  turned.  And  where  the  justice  merely 
dence  were  not  considered,  because  returns  the  names  of  certain  wit- 
the  answer  of  the  magistrate  did  not  nesses  and  states  the  testimony,  with- 
show  upon  what  grounds  the  evi-  out  showing  that  he  has  given  the 
dence  w^s  objected  to,  pr  for  what  whole  of  their  testimony,  it  will  be 
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Aiaignment  of  £rron. 


6.  Aflsigpiment  of  Errors — a.  Necessity  of. — In  the  sense  that 
the  term  is  used  in  appellate  procedure  generally,  no  assignment 
of  errors  is  necessary.' 

Office  of  Petition  or  Affidavit. — The  petition  or  affidavit  upon  which 
the  writ  issues  serves  the  purpose  of  an  assignment  of  errors,  and 
no  irregularities  will  be  considered  except  such  as  are  pointed  out 
therein,^  although  they  are  apparent  of  record.' 


presumed  that  other  proofs  were 
given  upon  which  the  verdict  was 
found.  Gaines  v,  Betts,  2  Dougl. 
(Mich.)  98. 

InabiUty  to  Betarn  Entire  Evidenoe. — 
1  he  evidence  cannot  be  examined  to 
determine  whether  or  not  it  supports 
the  findings  of  facts  when  the  justice 
certifies  that  he  is  unable  to  return 
all  the  testimony.  Rawson  v.  McEU 
vaine,  49  Mich.  194. 

In  Paterson,  etc.,  R.  Co.  v.  Acker- 
man,  24  N.  J.  L.  535,  a  justice,  upon 
being  ruled  to  certify  the  evidence, 
returned  that  he  had  kept  no  minutes 
of  the  trial,  and  that  he  was  unable 
to  recapitulate  the  testimony,  "  but 
enough  was  produced  on  the  trial  to 
warrant  me  in  giving  judgment  for 
the  plaintiff."  The  Supreme  Court 
held  that  it  could  not  say  that  there 
was  no  evidence  to  support  the  judg- 
ment. 

1.  Com.  V,  Sheldon,  3  Mass.  188; 
Stokes  V,  Jacobs,  10  Mich.  290. 

Hew  York  Statute. — 2  Rev.  Stat.  N. 
Y.,  p.  257,  §180,  authorizing  the  cause 
to  be  brought  on  to  argument  without 
any  assignment  or  joinder  in  error, 
does  not  abrogate  the  use  of  special 
assignments  of  errors  on  certiorari 
to  a  justice  of  the  peace  where  the 
errors  do  not  appear  on  the  face  of 
the  return,  as  where  the  jury  arrived 
at  their  verdict  by  improper  methods. 
Williams  v,  Albany,  12  Wend.  (N.  Y.) 
266. 


2.  Everett  v.  Cedar  Rapids,  etc.,  R. 
Co.,  28  Iowa  417;  People  v,  Hobson, 
48  Mich.  27,  which  was  a  criminal 
case;  Grand  Rapids,  etc.,  R.  Co.  v, 
Weiden,  69  Mich.  572;  Gentle  v.  School 
Inspectors,  73  Mich.  40;  State  v. 
Powers,  68  Mo.  320;  Huston  v,  Clute, 
19  Tex.  178. 

Michigan  Statute.  —  Under  Comp. 
Laws  Mich.,  §  3869 (How.  Ann.  Stat., 
§  7032),  which  provides  that  a  party 
applying  for  a  certiorari  to  a  justice 
shall  "  make  or  cause  to  be  made  an 
affidavit,  setting  forth  the  substance 
of  the  testimony  and  proceedings 
before  the  justice,  and  the  grounds 
upon  which  an  allegation  of  error  is 
founded,"  and  section  3880  (How. 
Ann.  Stat.,  §  7043),  requiring  the  cause 
to  be  "  brought  on  to  argument  •  *  * 
without  any  assignment  or  joinder  in 
error,  unless  there  be  an  allegation 
of  error  in  fact,"  the  affidavit  for  the 
writ  constitutes  the  assignment  of 
errors.  Welch  v,  Bagg,  12  Mich.  41; 
Witherspoon  v,  Clegg,  42  Mich.  484; 
Fowler  V.  Detroit,  etc.,  R.  Co.,  7  Mich. 
79;  Higley  v,  Lant,  3  Mich.  612. 

It  would  seem  that,  aside  from  any 
statute,  no  errors  are  considered  in 
Michigan,  except  such  as  have  been 
made  grounds  for  the  allowance  of 
the  writ.  People  v,  Hobson,  48  Mich. 
27;  Grand  Rapids,  etc.,  R.  Co.  v, 
Weiden,  69  Mich.  572;  Gentle  v. 
School  Inspectors,  73  Mich.  40. 

Quashal  of  Execution. — Where  a  writ 


Exceptions. — The  Supreme  Court  of  issues  to  bring  up  and  quash  an  exe- 

Pennsylvania^  under  its  rules,  will  not  cution  against  a  stayor,  no  grounds 

consider  points  which  were  not  em-  for  quashal  will  be  considered  except 

braced  in  the  exceptions   and  which  such  as  are  contained  in  the  petition. 

were  not  raised  in  the  court  below.  Hollins   v.  Johnson.  3  Head  (Tenn.) 

In  re  Church  Street,  54  Pa.  St.  353.  346;  Noel  v,  Scoby,  2  Heisk.  (Tenn.) 

And  in  Delaware  no  error  will  be  20;  Lyles  v.  Cox,  10  Lea  (Tenn.)  738. 
considered  unless  it  is   specially  al-        Georgia— i?«/^j   of  Court.  —  By   the 

leged  in  the  exceptions.     Deputy  v,  rules  of  court  of  Georgia  (Appendix 

Betts,  4  Harr.  (Del.)  352;   Tinley  v.  to  Gen.  Index,  p.  586),  the  Superior 

Todd,  2  Harr.  (Del.)  352.,  Court  on  certiorari  is  restricted  in  its 

Bins  of  ExM^ons.— As  to  whether  decision  to  the  errors  complained  of 

the  inferior  tribunal  may  allow  bills  in  the  petition  for  certiorari.     Adams 

of  exceptions  see  XIII.  Bills  of  Ex-  v.  Fitzgerald,  14  Ga.  36, 
€eftiom^  supra.  8.  Hew  Jeney.— State  v.  Kirby,  5  N, 
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«f  JvlfdietioiL. — Jurisdictional  errors,  [however,  which  are 
apparent  of  record  will  be  considered,  although  not  assigned.^ 

*.  General  and  Special  Assignments. — Assignments  of 
errors  are  either  general  or  special.  Under  a  general  assignment 
any  irregularities  may  be  taken  advantage  of  which  are  apparent 
of  record.'  Special  assignments  are  necessary  when  the  irregu- 
larities complained  of  are  not  apparent  of  record.'  Where  there 
is  no  general  assignment,  and  all  of  the  assignments  are  specific, 
no  errors  except  such  as  are  specially  assigned  will  be  regarded."* 

c.  Certainty  in  Assignments. — Where  the  objection  \s 
want  of  evidence,  the  particular  fact  of  which  there  was  no  evi- 
dence should  be  stated ; '  and,  in  general,  assignments  of  errors 
are  insufficient  which  are  vague  and  uncertain.' 

7.  Objections  not  Raised  Below— n^.  Applicability  of  Rule 
Governing  Appeal. — The  rule,  applicable  to  appellate  pro- 
cedure generally,  that  objections  which  were  not  raised  in  the 
trial  court  cannot  be  relied  on  in  the  appellate  court,''  governs 
the  review  on  certiorari ;  and  irregularities  which  were  not  com- 
plained of  while  the  proceeding  was  in  progress  before  the  in- 
ferior tribunal  are  not  available.® 

J.  L.  963;  Griffith  v.  West.  10  N.  J.  L.  dering  judgment  in  favor  of  the  plain- 

350;  New-Jersey  R.»  etc.,  Co.  xk  Suy-  tiff  and  against  the  defendant,**  and 

dam,  17  N.  J.  L.  69.  that    "  said    judgment   should    have 

Penniylvania. — The  Court  of  Com-  been  rendered  in  favor  of  said  de- 
mon Pleas,  under  its  rules,  will  dis-  fendant,"  were  held  insufficient  to 
regard  an  objection  to  the  proceed-  require  or  authorize  a  review  upon 
ings  of  a  justice  which  is  not  included  the  merits. 

in  the  exceptions  filed,  although  it  is  Deputy  v.  Betts,  4  Harr.  (Del.)  352, 

apparent  on  the   record.     Curran  v.  where  the  exceptions  were  that  the 

Atkinson,  i  Ashm.  (Pa.)  51;  Herrigas  judgment    was    illegal,    unjust,    and 

V.  M'Gill,  I  Ashm.  (Pa.)  152.  unauthorized;  that  the  report  of  the 

1.  Herrigas  v,  M'Gill,  1  Ashm.  (Pa.)  second  set  of  referees  was  illegal,  in- 

152.  formal,    and    unjust;    and    that    the 

B.  Griffith  v.  West,  10  N.  J.  L.  350.  "  cause  was  not  continued  by  the  jus- 

In  Delaware,  however,  it  would  seem  tice  from  the  29th  of  March,  1842,  to 

that   the   particular  error   relied   on  the  12th  of  April,  1845,  as  the  same 

must  be  pointed  out.    Tinley  v.  Todd,  should  have  been  continued  according 

2  Harr.  (Del.)  290;  Deputy  v.  Betts,  to  the  form  of  the  act  of  the  general 

4  Harr.  (Del.)  352.  assembly  in  such  case  made  and  pro* 

8.  State  V,  Chosen  Freeholders  (N.  vided."     See  also  Tinley  v,  Todd,  2 

J.,  1894),  29  Atl.  Rep.  331;  New-Jersey  Harr.  (Del.)  290. 

R.,  etc.,  Co.  v.  Suydam,  17  ^^.  J.  L.  7.  See  article  Appeals,  Vol.  11. ,  p. 

69;  State   f/.    Kirby,   5   N.  J.  L.  963;  516. 

Williams  v.  Albany,  12  Wend.  (N.  Y.)  8.  Florida,  — Deans  v,  Wilcoxon,  18 

266.  Fla.  531. 

4.  Griffith    v.   West,    10    N.    J.   L.  Massachusetts, — Cousins  v.  Cowing, 

350.  23  Pick.  (Mass.)  208. 

6.  Welch    v.    Bagg,    12   Mich.    41,  New  Jersey, — Jaques   v.    Hu4it,   16 

wherein  it  was  held  that  an  assign-  N.  J.   L.  38;  Dallas  v,  Hendry,  3  N. 

ment   in   the    affidavit    for  the   writ  J.  L.  527. 

**tha«  there  was  no  evidence  to  sus-  New    York,  —  Potter   v,    Deyo,    19 

tain  said  verdict  and  judgment"  was  Wend.   (N.    Y.)  361;    People   v.   Tax 

too  general  and  uncertain.  Com'rs  (Supreme  Ct.),  26  N.  Y.  Supp. 

6.   Fowler  v.   Detroit,  etc.,  R.  Co.,  941. 

7  Mich.   79,  a  case  in  which  assign-  Pennsylvania, — /»  r«  Division  Line, 

ments  "  that  said  court  erred  iu  ren-  etc.,  31  Pa.  St.  303. 
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*.  Jurisdictional    Errors. — Where,  however,  the   errors 

complained  of  are  jurisdictional,  they  will  be  considered,  although 
they  were  not  objected  to  in  the  court  below.* 

c.  How  Estoppel  Arises. — Estoppel  to  make  objections 
upon  the  hearing  of  the  writ  may  arise  from  expressly  consenting 
to  irregularities  ;  *  or  waiving  them  after  their  commission  ;  *  or, 
as  is  more  frequently  the  case,  from  mere  failure  to  make  objec- 
tion to  irregularities  at  the  time  of  their  commission,  and  neglect 
to  properly  present  the  positions  afterwards  sought  to  be  taken.* 

d.  Effect   of   Appearance. — By  appearing  and  going  to 

trial,  irregularities  in  respect  to  the  summons,*  defects  in  the 
warrant  upon  which  the  defendant  was  apprehended,*  and  errors 

Uneartainty  of  Verdict  and  Judgment,  to  attend  inspection.     The  court  re- 

— ^The  verdict  and  judgment  rendered  fused  to  inquire  whether  or  not  he 

in  the  District  Court,  on  appeal  from  was  entitled  to  six  months'  notice  of 

an  award  of  commissioners  in   con-  enrolment,  because  no  such  question 

demnation  proceedings,  will    not  be  had  been  raised  in  the  justice's  court, 

set  aside  on  certiorari  for  uncertainty,  Hew  Inaes. — In  reviewing  proceed- 

if  there   is   no   reasonable   doubt   as  ings  in  the  County  Court  for  the  sale 

to  the  meaning  of  the  verdict  and  the  of  real  estate  to  pay  debts  of  a  dece- 

judgment  when    they   are    taken   in  dent,  the  Circuit  Court  cannot  deter- 

connection  with  the  report  appealed  mine   questions   of  stale    claim    and 

from,  and  no  application  was   made  heirship  which  were  not  issues  in  the 

for  their  correction   in   the   District  County  Court.     Deans  v,  Wilcoxon, 

Court.      Minnesota  Cent.    R.  Co.   v.  i8  Fla.  531. 

McNamara,  13  Minn.  508.  AsMSsment  of  Taxes. — In   reviewing 

1.  White  V,  Casey,  25  Tex.  552.  an  assessment,  no  objections  will  be 
Relationship  of  Jnstioe  to  Party. — It  considered  except  such  as  were  made 

may  be  objected  that  the  justice  who  to  the  assessing  oflScers.     People  z'. 

tried  the  cause  was  disqualified  be-  Tax  Com'rs  (Supreme  Ct.),  26  N.  Y. 

cause   of  his  relationship   to  one  of  Supp.  941. 

the  parties,  although  such  objection  Suit  against  Partners. — On  certiorari 

was    not  raised   on   the   trial   below,  to   the   Common    Pleas   to   review    a 

Post  f/.  Black,  5  Den.  (N.  Y.)  66.  judgment  in  a  case  appealed  from  a 

But  see,  contra^  /»  r^  Division  Line,  justice's  court,  the  question  whether 

etc.,  31  Pa.  St.  303,  where  the  objec-  or   not  the  parties  to  the  suit  were 

tion  was  that  commissioners  appointed  partners  will  not  be  considered  where 

to  pass  upon  an  application  to  alter  a  no  exception  was  taken  on  that  point 

county  boundary  were  related  to  the  in    the    justice's    court.      Jaques    v, 

petitioners  for  the  alteration.  Hulit,  16  N.  J.  L.  38. 

2.  The  Entry  of  a  Justice  into  the  5.  Martin  v,  Steele,  3  N.  J.  L.  290. 
Jury  Boom  to  advise  the  jury  cannot  be  Civil  Action  Commenced  by  warrant. — 
made  the  ground  of  objection  on  cer-  An  objection  that  in  an  action  of  debt 
tiorari,  where  the  relator  consented  the  process  was  by  warrant  when  it 
thereto.  Smoke  v.  Jones,  35  Mich,  ought  to  have  been  by  summons, 
409.  which  objection  was  not  made  in  the 

8.    tabmisiion  of  Cause    to  Court.  —  justice's  court,  is  not  ground  for  re- 

Where,  after  the  disagreement  of  the  versal.     Dallas  r.  Hendry,  3  N.  J.  L. 

jury,  the  case  is  submitted  to  the  jus-  527. 

tice  for  decision  by  agreement  of  the  6.  Defects  in  Warrant. — A  judgment 

parties,  errors  in  his  rulings  on  the  of  the  Court  of  Sessions,  in   a  case 

trial  are  waived.    HoUenburg  v.  Shuf-  brought  by  appeal   from   a  justice's 

fei^t,  47  Mich.  126.  court,  will  not  be  disturbed  because  of 

4.  In  re  Division  Line,  etc.,  31  Pa.  defects  in  the  warrant  for  the  appre- 

St.  303;  Cousins  V.  Cowing,  23  Pick,  hension  of  the  defendant,  where  no 

(Mass.)  208,  a  prosecution  of  a  mem-  objection   was   made   thereto  in    the 

l>er  of  a  military  company  for  failure  justice's  court,  but,  on  the  contrary, 
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committed  in  adjourning  the  cause  are  waived.* 

e.  Objections  to  Pleadings.— Unless  timely  objection  was 

made  in  the  trial  court,  it  will  not  avail  the  party  suing  out 
the  writ  that  there  was  a  variance  between  the  summons  and  the 
state  of  demand,'  that  no  state  of  the  demand  was  filed,'  or  that 
the  petition  was  insufficient.'* 

/.  Admissibility  and  Sufficiency  of  Evidence.— Likewise 

within  the  rule  are  objections  to  the  competency  of  witnesses,' 
and  to  the  admissibility  of  evidence.*  And  so  of  objections 
that  there  was  a  failure  of  proof, ''^  or  that  there  was  a  variance 
between  the  allegations  and  the  proof.® 


the  defendant  appeared  and  entered 
into  a  recognizance.  Cli£ford  v.  Over- 
seer of  Poor,  37  N.  J,  L.  152. 

1.  Irregular  Adyoumment.  —  Where 
both  parties  appeared  on  the  day  to 
which  a  cause  was  adjourned  and 
voluntarily  went  to  trial,  it  cannot  be 
assigned  as  a  reason  for  reversal  on 
certiorari  that  the  adjournment  was 
irregular.  Hillman  v,  Hayden,  5  N. 
J.  L.  664. 

2.  Yorianoe  between  Summoni  and 
State  of  Demand. — Where  no  objection 
is  made  in  a  justice's  court  by  the  de- 
fendant to  a  variance  between  the 
summons  and  the  state  of  demand, 
but  he  appears  and  makes  a  motion 
in  the  cause,  the  proceedings  will  not 
be  set  aside  on  certiorari.  Coyle  v. 
Coyle,  26  N.  J.  L.  132. 

8.  Failure  to  File  State  of  Demand. — 
A  judgment  of  the  Common  Pleas,  on 
appeal  from  a  justice's  court,  in  an 
action  on  a  promissory  note,  will  not 
be  reversed  on  certiorari  because  the 
plaintiff  failed  to  file  a  statement  of 
demand,  where  no  objection  was  taken 
to  such  failure  in  the  justice's  court, 
and  no  motion  for  nonsuit  was  made 
in  the  Court  of  Common  Pleas  on  that 
ground.     Steward  v.  Sears,  36  N.  J. 

L.  173. 

4.  Insoffloieney  of  Petition. — In  Clay 
V,  Clay,  7  Tex.  250,  it  was  held  that 
the  court  erred  in  dismissing  the  suit 
for  insufficiency  of  the  petition,  be- 
cause the  defendant  had  gone  to  trial 
in  the  justice's  court  and  thereby 
waived  the  objection. 

5.  Ineompetenoj  of  Witneii. — The  re- 
lator cannot  make  the  objection  that 
a  witness  against  him  was  incompetent 
unless  such  objection  was  made  to  the 
court  below.  People  v.  Sanders,  3 
Hun  (N.  Y.)  16. 

6.  Srron  in  Admiition  of  Evidence. — 
In  People  v.  Carpenter,  46  Barb.  (N. 


Y.)  619,  the  court  refused  to  consider 
errors  in  the  admission  of  evidence, 
because  the  objection  had  been  waived 
by  not  making  it  in  the  court  below. 
See  also  Garvin  v,  Gorman,  63  Mich. 

231. 

Objections  to  Deposition. — Where  no 
objection  was  made  in  the  court  below 
to  the  reading  of  a  deposition,  objec- 
tions to  its  incompetency  cannot  be 
taken  on  certiorari,  although  objec- 
tion was  made  to  the  incompetency 
of  the  evidence  before  the  ofiicer 
taking  the  deposition.  Parsons  v. 
Dickinson,  23  Mich.  56. 

7.  Defeeti  in  the  Proof,  to  be  avail- 
able, must  be  pointed  out  in  the  trial 
court.  Jenks  v.  Smith,  i  N.  Y.  90; 
Dare  v.  Moore,  i  N.  J.  L.  iii. 

Objection  not  Embraced  in  Motion  for 
Nonsuit. — Potter  v,  Deyo,  19  Wend. 
(N.  Y.)  361,  was  a  case  in  which  the 
relator  was  fined  for  selling  liquor 
without  having  obtained  a  license. 
The  relator  moved  for  a  nonsuit  on 
the  ground  that  the  place  where  the 
liquor  was  sold  had  not  been  proved, 
but  he  made  no  objection  that  it  had 
not  been  proved  that  the  sale  was 
without  a  license,  and  because  of  his 
failure  to  make  such  objection  in  the 
court  below  the  Supreme  Court  re- 
fused to  consider  it. 

New  Jersey  Statute. — Although  Act 
N.  J.,  Feb.  17,  1881  (Pamph.  Laws  34), 
makes  it  the  duty  of  the  Supreme 
Court,  in  reviewing  the  proceedings 
of  any  special  statutory  tribunal,  to 
determine  disputed  questions  of  fact 
as  well  as  of  law,  issues  of  fact  will 
not  be  considered  which  could  have 
been,  and  were  not,  presented  to  the 
inferior  tribunal.  Smith  v.  Excise 
Board,  46  N.  J.  L.  312,  citing  State  ». 
Nolan,  46  N.  J.  L.  87. 

8.  Variance. — The  objection  that  a 
different  cause  ot  action  was  proved 
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8.  Burden  of  Proof. — The  burden  rests  upon  the  party  suing  out 
the  writ  to  establish  the  irregularities  of  which  he  complains.* 

Want  <rf  Jnrudiotion. — It  is  incumbent  on  the  respondents,  how- 
ever, to  show  their  jurisdiction,  and  that  lawful  authority  exists 
for  their  action. • 

9.  Trial  de  Hovo. — So  far,  upon  the  branch  of  this  topic  im- 
mediately under  consideration,  the  rules  governing  the  trial  of 
the  common-law  writ  of  certiorari  have  been  discussed.  In  some 
states,  however,  there  is  statutory  authority  for  allowing  the  writ 
for  the  purpose  of  procuring  a  new  trial.® 

from  that  alleged  cannot  be  taken  ad-  See    also   XV.    5.   r.   Presumptions^ 

vantage  of  unless  it  was  raised  in  the  supra. 

court  below.     Butts  v,  French,  42  N.  8.  Conititationalitj   of   Statute.  —  In 

J.  L.  397.  Hurd  V.  Tombes,  7  How.  (Miss.)  229, 

Action  on  Note, — Alleged  error  in  it  was  held  that  Const.  Miss.,  art.  4, 

the  admission  of  a  note  bearing  date  §§   14-23,   confining   the   jurisdiction 

other  than  that  described  in  the  cita-  of    justices   of    the   peace  to  causes 

tion    cannot  be   taken  advantage  of  where  the  amount  in  controversy  is 

where   the   objection   was  not   made  not  in  excess  of  fifty  dollars,  and  se- 

before  the  justice.    Huston  v,  Clute,  curing  the  right  of  appeal  in  all  cases 

19  Tex.  178.  tried  by  a  justice,  under  such  rules 

1.  Everett  v.  Cedar    Rapids,  etc.,  and  regulations  as  shall  be  prescribed 

R.  Co.,  28  Iowa  417;  Rogers  v.  Clin-  by  law,  were  not  infringed  by  H.  &  H. 

ton  County  Ct.,  60  Mo.  loi.  Rev.  Stat.  Miss.  436,  §45,  authorizing 

Srroneonf  AaieBsment. — In  reviewing  a  trial  de  novo  on  the  merits  in  the 

an  assessment,    the  burden   is   upon  Circuit  Court  on  certiorari  to  a  jus- 

the  prosecutor  to  show  that  the  as-  tice  of  the  peace.     The  objection  that 

sessment  is  too  high.     State  v.  Ab-  the  proceedings  in  the  Circuit  Court 

bott,  42  N.  J.  L.  109.  were  given  an  original  rather  than  an 

Affldavlt  in  Support  of  Exception.  —  appellate  character  was  not  regarded 

Where  a  judgment  of  a  justice  of  the  as  having  any  weight. 

peace  is  excepted  to  on  the  ground  Alabama.  —  Code   Alabama,    §  3405, 

that  the  plaintiff  established  his  de-  provides  as  follows:  "  Cases  brought 

mand  by  his  own  oath  alone,  an  affi-  by   appeal   or   certiorari   from    judg- 

davit  of  the  defendant  in  support  of  ments  of  justices  of  the  peace  *  *  * 

such  exception  will  throw  the  burden  must  be  tried  de  novo  and  according  to 

of  proof  upon  the  plaintiff  to  show  equity  and  justice,  without  regard  to 

that   other  evidence   was   produced,  any  defect  in  the  summons  or  other 

Vansciver  v.  Bolton,  2  Dall.  (Pa.)  114.  process    or    proceedings   before    the 

Besponaive  Denials  made  by  the  re-  justice." 

spondents  will  be  taken  as  conclusive  Execution  against  Sureties  on  Claim 

unless  overcome  by   proof.      People  Bond, — In  Weedon  v.  Clark,  94  Ala. 

V,  Tax  Com'rs  (Supreme  Ct.),  4  N.  Y.  505,  it  was  held,  where  a  claim  bond 

Supp.  41.  was  made  for  property  upon  which  an 

Hearing  under  Stipulation. — Where  a  execution  had  been  levied,  and  the 
judgment  was  rendered  against  the  justice  rendered  a  judgment  against 
defendants,  and,  for  the  purpose  of  the  claimant,  and  an  appeal  was  taken 
saving  the  expense  and  trouble  of  to  a  jury,  which  rendered  a  verdict 
filing  exceptions  and  suing  out  a  cer-  against  the  claimant,  which  verdict 
tiorari,  the  case  was  carried  to  the  was  recorded  on  the  justice's  docket, 
Superior  Court  by  stipulation,  as  that  the  Circuit  Court  properly  heard 
though  the  regular  course  pointed  the  cause  anew,  without  any  reference 
out  by  law  had  been  pursued,  the  to  executions  issued  against  the  sure- 
burden  to  set  aside  the  judgment  ties  on  the  claim  bond  by  the  justice, 
rested  on  the  defendants  as  if  a  cer-  the  recorded  verdict  of  the  jury  being 
tiorari  had  been  sued  out.  Gilmer  v,  the  only  judgment  in  the  case. 
Warren,  17  Ga.  426.  Criminal   Cases,  —  The  statute  em- 

8.  People  V,  Morgan,  55  N.  Y.  587.  powering  the  Circuit  Court  to  try  de 
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By  such  statutes  the  writ  is  allowed  as  a  substitute  for  an 
appeal,  and  brings  up  to  the  inferior  courts  of  record,  having  gen- 


novo  causes  removed  from  justices' 
courts  applies  only  to  civil  cases  and 
not  to  criminal  cases.  Dean  v.  State, 
63  Ala.  153. 

Certiorari  from  County  Court. — Un- 
der the  Alabama  statutes  the  County 
Court,  on  certiorari  to  a  justice, 
should  try  the  cause  de  novo^  and 
issues  should  be  made  up  in  that 
court.  Gayle  v.  Turner,  Minor  TAla.) 
204;  Boyd  v.  Woodfin,3  Stew. (Ala.)  357. 

Illinois. — In  Gallimore  v.  Dazey,  12 
111.  143,  decided  under  Rev.  Stat.  111., 
c.  59,  $5  72  et  seq.^  the  Supreme  Court 
said,  per  Treat,  C.J.:  **  It  seems  to  be 
the  design  of  the  statute  that  every 
party  against  whom  a  judgment  has 
been  rendered  by  a  justice  of  the 
peace  may  have  the  case  reheard  in 
the  Circuit  Court.  *  »  *  The  trial  is 
to  be  de  novo  as  in  cases  of  appeals, 
and  not  upon  the  return  of  the  in- 
ferior tribunal,  as  in  common-law 
cases  of  certiorari."  See  also  the 
dictum  in  Highway  Com'rs  v»  Car- 
thage, 27  111.  140,  to  the  effect  that  on 
the  statutory  writ  the  trial  is  de  novo. 
See  also  Starr  &  Curtis'  Ann.  Stat.  111., 
c.  79.  IT  75  et  seq.^  containing  provi- 
sions similar  to  those  under  which 
the  cases  cited  were  decided. 

Indiana. — Under  Rev.  Stat.  Ind. 
1843,  c.  47,  §§  197,  198,  which  provide 
that  if  on  certiorari  the  judgment  of 
the  justice  be  affirmed,  the  court  shall 
render  judgment  against  the  plaintiff 
for  costs  and  order  the  clerk  to  certify 
the  decision  to  the  justice,  or  that  the 
court  may  render  judgment  for  the 
amount  recovered  before  the  justice, 
where  the  Circuit  Court  reviewed  a 
judgment  rendered  by  the  mayor  of 
a  city  and  found  no  errors  in  the  cer- 
tified transcript,  it  properly  refused 
to  hear  the  case  upon  its  merits  as 
upon  appeal.  It  is  only  when  the 
cause  is  reversed  that  it  becomes  the 
duty  of  the  Circuit  Court  to  retain 
the  cause  for  trial  on  the  merits. 
Searl  v,  Richey,  5  Ind.  199.  See  also 
Clark  V.  Dunlap,  2  Ind.  551. 

Iowa. — McClain's  Ann.  Code  Iowa, 
§  4452  (Code  Iowa,  §  3222),  is  as  fol- 
lows: "  When  full  return  has  been 
made,  the  court  must  proceed  to  hear 
the  parties,  or  such  of  them  as  may 
attend  for  that  purpose,  on  the  record 
proceedings  and  facts  as  certified, 
and  such  other   testimony,   oral    or 


written,  as  either  party  may  introduce 
pertinent  to  the  issue,  and  may  give 
judgment  affirming  or  annulling  the 
proceedings  in  whole  or  in  part,  or, 
in  its  discretion,  correcting  the  same 
and  prescribing  the  manner  in  which 
the  party  or  either  of  them  shall 
further  proceed." 

In  speaking  of.  the  effect  of  the 
above  provision,  it  was  said  in  Tiedt 
V,  Carstensen,  61  Iowa  334:  *'  This 
provision  is  not  intended  to  extend 
the  remedy  so  that  inquiry  may  be 
made  into  matters  other  than  the  ju- 
risdiction and  legality  of  the  proceed- 
ings of  the  inferior  court.  It  is  not 
the  purpose  of  the  statute  to  change 
the  office  of  a  certiorari,  so  that  it 
will  operate  as  an  appeal,  wherein 
causes  may  be  tried  de  novo.  The 
scope  of  the  remedy  is  not  extended; 
it  remains  restricted  to  questions  of 
jurisdiction  and  the  regularity  of  the 
proceedings  of  the  inferior  court.  It 
sometimes  happens  that  the  return  to 
the  writ  of  certiorari  fails  to  show 
the  facts  whereon  the  jurisdiction  of 
the  inferior  court  is  based,  or  the 
regularity  or  irregularity  of  the  forms 
of  proceedings  brought  in  question. 
That  all  the  facts  involved  in  the 
case  bearing  upon  the  issue  in  the 
proceedings  touching  the  jurisdiction 
and  compliance  with  the  law  in  the 
case  reviewed  may  be  considered,  the 
statute  last  cited  provides  for  the  in- 
troduction of  evidence  other  than  the 
return  to  the  writ." 

In  Davis  v,  Curtis,  2  Greene  (Iowa) 
575,  it  was  held  that  under  Rev.  Stat. 
Iowa,  art.  9,  p.  336  (Act  Feb.  9,  1844, 
§  5),  providing  that  the  District  Court, 
on  certiorari  to  a  justice,  should 
"give  judgment  as  the  right  of  the 
matter  may  appear,  without  regard- 
ing technical  omissions,"  and  "  affirm 
or  reverse  the  judgment  in  whole  or 
in  part,"  and  "issue  executions  as 
upon  other  judgments  rendered  by 
said  courts,"  the  District  Court  was 
not  authorized  to  order  a  new  trial 
before  itself. 

Missiirippi.  —  H.  &  H.  Rev.  Stat. 
Miss.  436,  §  45,  authorized  a  trial  tU 
novo  on  the  merits  in  the  Circuit  Court 
on  certiorari.  Hurd  v,  Tombes.  7 
How.  (Miss.)  229;  Wright  v,  Simmons, 
I  Smed.  &  M.  (Miss.)  389;  Fitzpatrick 
V.  Ray,  4  Smed.  &  M.  (Miss.)  645. 
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eral,  original,  and  appellate  jurisdiction  (such  as  the  district  and 
circuit  courts,  as  they  are  variously  styled),  the  proceedings  of 


Vortli  Carolina. — Where  a  certiorar' 
issues  out  of  the  Superior  Court  as 
a  substitute  for  an  appeal,  the  trial  is 
de  novo  on  the  merits.  But  in  other 
cases  the  writ  is  used  only  as  a  writ 
of  error  to  inquire  into  the  sufficiency 
of  the  proceedings  of  the  inferior  tri- 
bunal as  they  appear  upon  the  face 
of  the  record.  Hartsfield  v,  Jones,  4 
Jones  (N.  Car.)  309;  Webb  v.  Durham, 
7  Ired.  (N.  Car.)  130;  Brooks  v.  Mor- 
gan, 5  Ired.  (N.  Car.)  481 ;  Raleigh  v. 
Kane,  2  Jones  (N.  Car.)  288;  State  v. 
Bill,  13  Ired.  (N.  Car.)  373;  Dougan 
V,  Arnold,  4  Dev.  (N.  Car.)  99. 

Pennsjlvania — Assize  of  Nuisance. — 
Under  Act  Pa.,  May  22,  1722,  provid- 
ing that  the  judges  of  the  Supreme 
Court  shall  have  jurisdiction  as  jus- 
tices of  assize,  where  an  assize  of 
nuisance  commenced  in  the  Court  of 
Common  Pleas  was  removed  to  the 
Supreme  Court,  the  trial  was  pro- 
ceeded with  in  the  latter  court,  and 
the  jury  was  resummoned  to  view  the 
nuisance.  Livezey  v,  Gorgas,  2  Binn. 
(Pa.)  192. 

TennetMe. — Mill.  &  Ver.  Code  Tenn., 
§  3839.  provides  that  "  certiorari  lies 
on  suggestion  of  diminution;  where 
no  appeal  is  given;  as  a  substitute 
for  appeal;  instead  of  audita  querela; 
instead  of  writ  of  error." 

Where  the  writ  is  sued  out  as  a  sub- 
stitute for  an  appeal  the  trial  is  de 
novo,  and  the  question  is  not  the  va- 
lidity of  the  judgment  rendered  by 
the  justice,  but  whether  or  not  on  the 
trial  on  the  merits  in  the  Circuit  Court 
the  plaintiff  should  recover.  Boyers 
V.  Webb,  I  Lea  (Tenn.)  696. 

Texas.  —  Sayles*  Civ.  Stat.  (Tex.), 
art.  1294,  is  as  follows:  '*  In  all  cases 
brought  up  from  inferior  courts, 
whether  by  appeal  or  certiorari,  the 
case  shall  be  tried  de  novo.**  Article 
3i7i  relative  to  certiorari  from  the 
County  or  District  Court  to  justices* 
courts,  provides  that  "  the  cause  shall 
be  tried  de  novo  in  the  County  [or  Dis- 
trict] Court,  and  judgment  shall  be 
rendered  as  in  cases  of  an  appeal 
from  justices'  courts  ;  "  and  article 
1342  provides  that  *'  judgments  on 
appeal  or  certiorari  from  any  justice's 
court  shall  be  enforced  by  the  County 
[or  District]  Court." 

On    certiorari     from    the    District 
Court  to  a  justice's  court  after  judg- 


ment, the  regularity  of  the  proceed- 
ings before  the  justice  will  be  looked 
into  for  the  sole  purpose  of  determin- 
ing whether  there  were  sufficient 
grounds  to  support  the  writ;  and, 
there  being  sufficient  grounds,  the  case 
will  be  tried  again  upon  its  merits 
without  noticing  irregularities  of  pro- 
cedure committed  by  the  justice,  Kel- 
lers V.  Reppien,  9  Tex.  443. 

Review  of  Proceedings  in  Probate 
Court.  —  In  Moore  v.  Hardison,  10 
Tex.  467,  it  was  held  that  although 
Hartley's  Digest  (Tex.),  art.  807 — pro- 
viding that  proceedings  in  the  Probate 
Court  might  be  revised  and  corrected 
by  the  District  Court  on  certiorari — 
was  silent  as  to  the  method  of  re- 
vision, yet,  because  of  the  analogy  of 
certiorari  to  appeal,  the  trial  in  the 
District  Court  should  be  de  novo^  the 
same  as  on  an  appeal,  as  provided 
by  article  718.  Following  Newson  v. 
Chrisman,  9  Tex.  113,  in  which  it 
was  held  that  under  Hartley's  Digest, 
art.  718,  the  District  Court,  in  re- 
viewing a  settlement  of  an  adminis- 
trator's account,  should  revise  the 
settlement  and  certify  the  result  to 
the  Probate  Court,  to  be  there  carried 
into  effect. 

Trial  by  Court  without  Jury. — In 
reviewing  probate  proceedings  in  the 
County  Court  the  District  Court  may 
try  the  cause  upon  the  record  with- 
out the  intervention  of  a  jury,  where 
there  are  no  disputed  facts  and  a 
jury  is  not  demanded.  Miller  v. 
Miller,  10  Tex.  319. 

West  Virgiaia.  —  Code  W.  Va.,  c. 
no,  8  3,  provides  that  the  Circuit 
Court  on  certiorari  to  the  county 
court,  council,  justice,  or  other  infe- 
rior tribunal,  "shall,  in  addition  to 
determining  such  questions  as  might 
have  been  determined  upon  a  certio- 
rari, as  the  law  heretofore  was,  review 
such  judgment,  order,  or  proceedings 
of  the  county  court,  council,  justice, 
or  other  inferior  tribunal,  upon  the 
merits,  determine  all  questions  aris- 
ing on  the  law  and  evidence,  and  ren- 
der such  judgment  or  make  such  order 
upon  the  whole  matter  as  law  and  jus- 
tice may  require." 

The  Circuit  Court  should  review 
the  judgment  of  a  justice  upon  the 
merits,  and  should  not  order  a  trial 
by   jury    without   having  first   made 
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justices  of   the   peace   and   other  subordinate   tribunals.      The 
statutes  authorizing  the  issuance  of  the  writ  with  such  enlai^ed 

such  review  and  found  the  proceed- 
ings of  the  justice  erroneous.  Arnold 
V,  Lewis  County  Cl.,  38  W.  Va.  142. 

Ezoen  of  Juriidiotioii  by  Jnitioo  of  tho 
Peaoo — Alabama, — In  Glaze  v,  Blake, 
56  Ala.  379,  it  was  held  that  the  Cir- 
cuit Court  could  entertain  jurisdic- 
tion, although  the  justice  did  not 
have  jurisdiction  under  Rev.  Code 
Ala.,  §  2772  (I  Brick.  Dig.  112,  §  55). 
providing  for  a  trial  denovo^  "  accord- 
ing to  equity  and  justice,  without  re- 
gard to  any  defect  in  the  summons 
or  other  process  on  the  proceedings 
before  the  justice."  In  that  case  no 
objection  was  made  in  the  justice's 
court  to  his  want  of  jurisdiction. 

District  of  Columbia, — In  Kennedy 
V.  Gorman,  4  Cranch  (C.  C.)  347,  the 
Circuit  Court  of  the  District  of  Co- 
lumbia, upon  ascertaining  that  a  jus- 
tice of  the  peace  had  exceeded  his 
jurisdiction,  retained  the  cause  and 
tried  it. 

Mississippi. — In  Morris  v.  Shryock, 
50  Miss.  590,  it  was  held  that  the  Cir- 
cuit Court  could  not  entertain  juris- 
diction where  the  justice  had  exceeded 
his  jurisdiction;  Code  Miss.  1871, 
§  1336*  providing  that  the  court  shall 
be  confined  to  an  examination  of  the 
questions  of  law  arising  or  appearing 
on  the  face  of  the  record,  that  in  case 
of  an  affirmance  the  same  judgment 
shall  be  given  as  on  appeals,  and 
that  in  case  of  a  reversal  the  Circuit 
Court  shall  enter  up  such  judgment 
as  the  justice  ought  to  have  entered, 
if  the  same  be  apparent,  "or  may 
then  try  the  cause  anew  on  its  merits." 

Tennessee. — In  Dixon  v.  Caruthers, 
9  Yerg.  (Tenn.)  30,  it  was  held,  on  cer- 
tiorari to  review  a  judgment  rendered 
by  a  justice  of  the  peace  for  an  amount 
in  excess  of  his  jurisdiction,  that  the 
Circuit  Court  had  no  authority  to  try 
the  cause  anew  and  to  render  judg- 
ment, although  after  verdict  in  the 
Circuit  Court  the  plaintiff  remitted 
the  excess  over  the  justice's  juris- 
diction. 

BomoYal  Constitatot  Appoaranoo.  — 
When  a  cause  is  removed  into  the 
District  Court  for  want  of  service  on 
the  defendant,  the  cause  should  not 
be  dismissed  for  want  of  such  service, 
but  retained  for  trial.  Sheldon  v. 
San  Antonio,  25  Tex.  Supp.  177. 

The  District  Court  should  not  quash 


a  judgment  rendered  by  a  justice  of 
the  peace  by  default  without  service 
having  been  perfected,  but  should 
retain  the  cause  for  trial  tU  nov. 
Perry  v.  Rohde,  20  Tex.  729. 

Kow  Canso  of  Action.  —  In  Hill  v. 
Faison,  27  Tex.  428,  the  prayer  was 
for  the  removal  by  certiorari  of  a  suit 
in  a  justice's  court,  and  for  damages 
for  the  levy  of  an  execution  sued  out 
in  certiorari.  It  was  held  that  the 
new  cause  of  action  for  damages 
should  be  dismissed  unless  the  peti- 
tion for  certiorari  was  insufficient,  in 
which  case  the  court  might  on  motion 
dismiss  the  certiorari,  and  retain  the 
new  cause  of  action  as  an  original 
suit. 

Ploading. — An  allegation  of  payment 
of  an  account,  made  in  a  sworn  petition 
for  a  writ  sued  out  to  review  a  suit 
on  a  sworn  account,  is  sufficient  to 
enable  the  defendant  to  prove  pay- 
ment on  the  trial  in  the  Circuit  Court, 
although  in  the  lower  court  he  had 
not  filed  a  sworn  answer.  Brown  r. 
Stabler,  i  Heisk.  (Tenn.)  444.  And 
to  the  same  effect  are  McDowell  r. 
Turney,  5  Sneed  (Tenn.)  225,  and 
Wade  V,  Pratt,  12  Heisk.  (Tenn.)  231, 
in  which  latter  case  the  defendant  in 
his  petition  for  the  writ  denied  under 
oath  chat  he  had  entered  himself  as 
security  for  the  stay  of  an  execution, 
or  authorized  any  one  to  do  so  for 
him. 

Sabititation  of  Loot  Papers.— On  cer- 
tiorari from  the  District  Court  to  a 
justice's  court,  where  the  original 
papers  have  been  lost  copies  of  them 
should  be  substituted  and  the  trial 
proceeded  with.  Peck  v.  Reed,  3 
Tex.  App.  Civ.  Cas.,  §  265. 

Bisoontinnaiioo  as  to  Ono  of  Defimd- 
ants. — Where  a  suit  on  a  joint  and 
several  obligation  is  removed  by  the 
plaintiff  to  the  District  Court,  and  the 
citation  from  the  clerk  of  the  District 
Court  is  not  served  on  one  of  the  de- 
fendants, the  District  Court  cannot 
render  judgment  against  the  defend- 
ant upon  whom  service  has  not  been 
made;  but  the  plaintiff  should  be  per- 
mitted to  discontinue  as  to  such  de- 
fendant. Houston  V.  Ward,  8  Tex. 
124. 

Boriew  of  Spooial  Prooeodingi.  —  Act 
N.  J.  March  18,  1851,  authorizing  the 
building  of  wharves  upon  tide-waters, 
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office  usually  provide  that  the  trial  shall  h^  de  novo;  and  the 
status  of  the  cause,  after  removal,  is  the  same  as  if  the  proceed- 
ing had  been  instituted  originally  in  the  reviewing  court.  That 
court  does  not  confine  itself  to  an  inspection  of  the  record,  as  in 
other  cases.  In  fact,  after  the  writ  has  been  allowed  there  is  no 
investigation  at  all  into  what  the  inferior  court  has  done,  but  a 
trial  of  the  cause  anew. 

XVI  JUBOKENT — 1.  Scope  of  Inquiry. — Having  shown  what  mat- 
ters and  proceedings  are  the  subject  of  review,  and  what  excesses 
of  jurisdiction  and  irregularities  will  subject  the  proceedings  of 
inferior  tribunals  to  quashal  on  certiorari,*  and  having  treated  of 
the  rules  governing  the  court  in  reviewing  such  proceedings,*  it 
is  proposed  to  show  under  this  division  what  judgment  the  re- 
viewing court  will  render,  and  what  orders  it  will  make,  for  the 
purpose  of  enforcing  its  decision,  together  with  the  effect  of  such 
judgment. 

2.  Affirmance  or  Qnaslial  of  Proceedings. — In  the  absence  of 
statutory  authority  to  the  contrary,  the  judgment  is  one  affirming 
or  quashing  the  proceedings  of  the  inferior  tribunal.' 

Soope  of  Judgment. — The  court  should  confine  itself  to  affirming  or 

provides  (section  9)  that  proceedings  of  either  the  writ  or  the  record  of  the 

the  board  of  chosen  freeholders  may  proceedings. 

be  removed  into  the  Supreme  Court  by  Massachusetts, — Melvin  v.  Bridge.  3 

certiorari,  and  be  there  examined  and  Mass.    305;  Com.  v,    Ellis,   11   Mass. 

reviewed  upon  the  law  and  facts  and  465;  Com.  v.  West  Boston  Bridge,  13 

merits  of  the  case,  and  that  court  may,  Pick.  (Mass.)  195. 

whenever  it  shall  deem  it  necessary,  Michigan. — ^Whitbeck  v.  Hudson,  50 

cause  any  matter  of  the  fact  involved  Mich.  86. 

In  any  case  to  be  tried  by  a  jury.    The  Nevada.  —  Leonard   v.    Peacock,    8 

review  on  certiorari  should  be  a  retrial  Nev.  157;  Peacock  v.  Leonard,  8  Nev. 

of  the  case  upon  the  merits,  and  the  84. 

Supreme   Court   should   not  avoid  a  New    Itampshire.  —  Hopkinton    v. 

license  merely  because  of  the  want  of  Smith,  15  N.  H.  152.     See  also  dictum 

sufficient  proof  before  the  freeholders  in  Huse  v.  Grimes,  2  N.  H.  208. 

to  show  title  in  the  licensee.     Brown  New    York.  —  People    v.    Allegany 

V.  Morris  Canal,  etc.,  Co.,  27  N.  J.  L.  County,  15  Wend.  (N.  Y.)  198;  People 

648.  V.  St.  Lawrence  County,  25  Hun  (N. 

1.  SeeV.  Whenthe  Writ  Lies,  supra.  Y.)  121;  People  v.   Ferris,  36  N.   Y. 

2.  See  XVL  Hearing  and  Determi'  218;    Baldwin   v.    Calkins,   10  Wend. 
nation^  supra.  (N.  Y.)  167;  Luff  v.  Pope,  5  Hill  (N. 

8.  Alabama. — McAllilley  v.  Horton,  Y.)  413,  aj^rmed  in  7  Hill  (N.  Y.)  577, 

75  Ala.  491;  ^x/.  Madison  Turnpike,  wherein   it  is  said,    *'the  only  judg- 

62  Ala.  93;  Camden  v.  Bloch,  65  Ala.  ment  is  affirmance  or  reversal,  leaving 

236.  the  parties  in  the  latter  case  to  begin 

Arkansas. — St.   Louis,  etc.,  R.  Co.  de  novo;*'  Lord  v.  New  York,  3  Hill 

xf.   Barnes,    35    Ark.    95;    Baxter    v.  (N.  Y.)  426. 

Brooks,  29  Ark.  173;  Carnall  v.  Craw-  IVest  Virginia. — See,  contra,  the  die- 
ford  County,  II  Ark.  604;  Pulaski  tum  in  Dryden  v.  Swinburn,  15  W. 
County  V.  Irvin,  4  Ark.  497;  Jefferson  Va.  234,  a  case  where  the  writ  was 
County  V.  Hudson,  22  Ark.  595.  sued  out  of  the  Circuit  Court  to  re- 

Florida. — Basnet  v.  Jacksonville,  18  view  the  refusal  of  the  County  Court 

Fla.  523.  to  entertain  jurisdiction  of  an  election 

Illinois, — Chicago,   etc.,  R.   Co.  v.  contest.     It  was  said  that  the  court 

Whipple,  22  111.  337;  Hamilton  v.  Har-  was  not  confined  to  an  affirmance  or 

wood,  113  111.  154,  wherein  it  is  said  a  quashal  of  (he  proceedings  under 

tbat  tlie  judgment  is  one  quashing  review, 
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quashing  the  particular  order  or  judgment  under  review,  and 
should  not  render  a  judgment  affecting  other  proceedings  had  or 
to  be  had,  or  prescribe  what  is  to  be  done  in  the  inferior  tri- 
bunal.^ 

8.  Power  to  Bender  Judgment  Anew — a.  Common-law  Doc- 
trine.— In  the  absence  of  any  statutory  authority  to  the  con- 
trary, the  court  has  no  power  to  correct  or  amend  defects  in  the 
judgment  or  proceedings,*  or  to  render  a  new  judgment  such  as 
the  inferior  tribunal  should  have  rendered.* 

Semand  for  Entry  of  Judgment. — The  reviewing  court  should  not  ad- 
judicate upon  the  case  and  remand  it  to  the  inferior  court  with 
instructions  to  proceed  according  to  such  adjudication.** 

b.  Under  Statutes. — In  many  of  the  states,  however,  the 
rule  that  the  court  is  confined  to  the  bare  affirmance  or  quashal 
of  proceedings  under  review  is  abrogated  by  statutes  of  either 
general  or  special  application ;  and  the  court  is  authorized  to 
affirm  or  reverse  the  judgment  in  whole  or  in  part,  to  give  judg- 


1.  Praaoribing  Fat  ore  Action. — People 
V,  Ferris,  36  N.  Y.  218,  34  How.  Pr. 
(N.  Y.)  189,  was  a  case  in  which  the 
Supreme  Court  reviewed  the  action 
of  referees  appointed  by  the  county 
judge,  on  appeal  from  an  order  of  the 
commissioners  of  a  town  laying  out 
a  road.  The  Supreme  Court  made  an 
order  as  follows:  "  Decision  of  the 
referees  vacated;  order  appointing 
them  set  aside,  the  appeal  to  stand, 
to  be  determined  by  a  new  board  of 
referees  to  be  appointed  by  the  county 
judge."  The  Court  of  Appeals  held 
that  the  Supreme  Court  should  have 
confined  itself  to  reversing  the  order 
under  review,  Bockes,  J.,  saying: 
"The  certiorari  was  directed  to  the 
referees,  and  brought  up  for  review 
only  the  proceedings  and  determina- 
tion of  those  ofl5cers,  and  the  only 
duty  devolving  on  the  Supreme 
Court  was  to  affirm  or  reverse  their 
proceedings  and  decision.  This  was 
the  extent  of  the  authority  resting  in 
that  court.  ♦  ♦  *  It  [the  writ]  did  not 
bring  up  the  proceedings  prior  to 
their  appointment,  or  present  any 
question  in  regard  to  the  regularity 
or  correctness  of  the  order  appointing 
them;  and  it  must  necessarily  follow 
that  it  was  erroneous  in  that  court  to 
set  aside  such  order,  and  prescribe 
future  action  in  the  case.  As  above 
suggested,  the  authority  of  the  Su- 
preme Court  was  limited  to  a  reversal 
or  affirmance  of  the  order  and  pro- 
ceedings of  the  referees."  See  also 
5tate  V,  Bidleman,  17  N.  J.  L.  20. 


Eeyenal  of  Ordar  Vacating  Judgment. 
— Where  a  justice  of  the  peace  ex- 
ceeded his  jurisdiction  by  vacating  a 
judgment  previously  rendered  by  him, 
without  any  motion  having  been  made 
for  a  new  trial,  the  Circuit  Court  on 
certiorari  should  have  confined  itself 
to  annulling  the  order  vacating  the 
judgment,  and  should  not  have  af- 
firmed the  judgment  first  rendered. 
Winter  r.  Fitzpatrick,  35  Cal.  269. 

2.  Per  Stone,  C.J.,  in  Independent 
Pub.  Co.  v.  American  Press  Assoc., 
102  Ala.  475. 

8.  Foster  v.  Foster,  15  Ark.  399; 
Basnet  v.  Jacksonville,  iS  Fla.  523; 
Com.  V,  Ellis,  II  Mass.  465;  Dooley 
V,  Eilbert,  47  Mich.  615;  Hopkinton  v. 
Smith,  15  N.  H.  152;  Huse  v.  Grimes, 
2  N.  H.  208;  Tucker's  Petition,  27  N. 
H.  405;  Lamberson  v.  Owen,  14  N.  J. 
L.  504;  People  V,  Allegany  County.  15 
Wend.  (N.  Y.)  198;  Sumner  r.  Hart- 
land,  25  Vt.  641;  Starkweathers.  Saw- 
yer, 63  Wis.  297;  Healy  v.  Kneeland, 
48  Wis.  497;  Dykens  v.  Munson,  2 
Wis.  245;  Phillips  r.  Geesland,  i 
Chand.  (Wis.)  57- 

4.  InBtrnctionB  to  Allow  Claim. — Pu- 
laski County  V.  Irvin,  4  Ark.  473, 
where  the  County  Court  refused  to 
make  an  order  for  the  payment  of  a 
demand  against  the  county,  and  the 
Circuit  Court,  instead  of  confining 
itself  to  quashing  the  judgment,  er- 
roneously remanded  the  case  to  the 
County  Court,  with  instructions  to 
allow  and  enforce  payment  of  the 
claim. 
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ment  as  the  right  of  the  matter  may  appear,  or  to  make  such 
final  order  or  judgment  as  shall  be  proper  in  furtherance  of 
justice.* 

1.  Oeergia. — Under  Code  Ga.  1882,  may   issue    executions   as    in    other 

§  4067  (Act  1850),  the  Superior  Court,  judgments,  and  that  judgment  is  to 

on  certiorari  to  a  justice,  when  the  be  given  as  the  right  of  the  matter 

questions  are  pure  law  unmixed  with  may  appear,  the  District  Court  may 

fact,  should   render  final    judgment;  render  an  original  judgment  instead 

but  if  there  are  questions  of  fact,  or  of    affirming    that     of    the     justice, 

questions  of  mixed  fact  and  law,  the  Wright  t^.  Phillips, 2  Greene  (Iowa)  191. 

case  should  be  sent  back  for  rehear-  Indiana. — Under  a  statute  which  pro- 

ing.     Hoiliday  v,  Poole,  77  Ga.  159;  vides  that  if  on  certiorari  the  judgment 

Akridge  v.  Watertown  Steam  Engine  of  a  justice  be  affirmed,  the  court  shall 

Co.,  77  Ga.  50;  Healey  v.  Dean,  68  render  judgment  against  the  plaintiff 

Ga.  514;  Star  Glass  Co.  v.  Longley,  for  costs  and  order  the  clerk  to  cer- 

64  Ga.  576;  James  v.  Smith,  62  Ga.  tify  the  decision  to  the  justice,  or  that 
345;  Mitchell  zr.  Western  etc.,  R.  Co.,  the  court  may  render  judgment  for 
66  Ga.  242;  Hallett  v»  Blain,  58  Ga.  the  amount  of  the  judgment  before 
142:  Hallett  V,  Blain,  56  Ga.  525;  the  justice  and  the  costs  taxed  by 
Dorsey  v.  Black,  55  Ga.  315,  a  case  in  him,  where  the  Circuit  Court,  on  cer- 
which  there  was  a  reversal  because  tiorari  to  review  a  judgment  ren- 
the  Superior  Court  made  an  order  dered  by  the  mayor  of  a  city,  tried 
directing  the  justice  to  enter  a  judg-  the  case  alone  upon  the  certified 
ment  nunc  pro  tunc;  Desvergers  v.  transcript  and  found  no  errors,  it 
Kruger,  60  Ga.  100;  Cherokee  Lodge  properly  gaye  judgment  for  the 
V,  White,  63  Ga.  742 ;  Claton  v.  amount  recovered  below,  without 
Ganey,  63  Ga.  331  {  Sapp  v.  Adams,  hearing  the  case  upon  its  merits  as  on 

65  Ga.  600;  Greenwood  v.  Boyd,  etc.,  appeal.  It  is  only  when  the  cause  is 
Furniture  Factory,  86  Ga.  582;  Adams  reversed  that  it  becomes  the  duty  of 
V.  Fitzgerald,  14  Ga.  36.  the  Circuit  Court  to  retain  the  cause 

Certiorari  to  Inferior  Court,  —  The  for    trial    on   the    merits.      Searl    v. 

foregoing  statute  does  not  empower  Richey,  5  Ind.  199.     See  also  Clark  v. 

the   Circuit    Court   to  render  a  final  Dunlap,  2  Ind.  551. 

judgment  on  certiorari  to  an  inferior  KioMgan.  —  By    How.   Stat.  Mich., 

court,  without  sending  the  case  back  §  7044,    on  certiorari  to  a  justice's 

with   instructions     but    applies   only  court,     the    court    is    authorized    to 

when  the  writ  is  issued  to  justices'  "give  judgment  in  the  cause  as  the 

courts.     Gilmer  v.  Warren,  17  Ga.  426.  right  of  the  matter  may  appear,  with- 

See  also  XVI.  7.  Remand^  infra,  out    regarding    technical    omissions. 

Possessory  Warrant  Case,  —  Under  imperfections,  or  defects  in  the  pro- 
Code  Ga.,  §4040,  which  provides  that  ceedings  before  the  justice  which  did 
in  a  possessory  warrant  case,  "upon  not  affect  the  merits,"  or  to  "affirm 
thehearingof  the  certiorari,  the  judge  or  reverse  the  judgment,  in  whole  or 
may  remand  the  case,  or  give  final  in  part.'*  Gray  z/.  Willcox,  56Mich.  58. 
judgment  and  direction  therein  as  he  But  in  Overpark  v,  Ruggles,  27 
may  see  fit,"  the  judge  may  hear  the.  Mich.  65,  it  was  held  that  the  Circuit 
evidence  and  determine  the  law  and  Court  could  not  reduce  the  judgment 
make  a  final  disposition  of  the  case,  rendered  by  the  justice,  such  reduc- 
instead  of  sending  it  back  to  the  mag-  tion  being  based  upon  evidence  of  a 
istrate  for  a  rehearing,  as  is  required  recoupment  which  the  justice  did  not 
by  Code,  g  4067,  in  certiorari  cases  credit. 

generally,  when  there  are  questions  Form  of  judgment. — Where  no  errors 

of  fact.     Bush  V,  Rawlins,  80  Ga.  583,  are  found,  there  should  be  a  simple 

overruling  Claton  v,  Ganey,  63   Ga.  affirmance;  but  if  the  Circuit  Court 

331,  in  which  Code,  g  4040,  was  over-  orders  a  new  judgment  for  damages 

looked.  and  costs,  the  error  is  one  of  forn: 

Iowa. — Under  a  statute  which  pro-  merely,  and  is  not  ground  for  reversal 

vides  that  the  District  Court  on  cer-  by  the  Supreme  Court.      Rodman  v, 

tiorari    may  affirm    or    reverse    the  Clark,  81  Mich.  466,  following  Dooley 

judgment  in  whole  or  in  part,  and  v,  Eilbert,  47  Mich.  615. 
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Certiorari  ai  %  Subititnta  for  AppaaL — Where  the  writ  is  sued  out  as  a 
substitute  for  an  appeal,  under  statute,  and  provision  is  made  for 

Entry  of  Judgment  without  Quashal  versed  in  any  court  "  for  any  irregu- 
of  Judgment  Reviewed, — In  Ringelberg  larity  or  defect  in  form,  or  iHegality 
V,  Peterson,  76  Mich.  107,  the  Circuit  in  assessing,  laying,  or  levying  any 
Court  entered  the  following  judg-  such  tax,  ♦  ♦  ♦  if  the  person  against 
ment:  "Therefore  it  is  considered  whom  or  the  property  upon  which 
that  the  judgment  aforesaid,  in  form  such  tax,  assessment,  or  rate  is  as- 
aforesaid  given,  be  in  all  things  sessed  or  laid  is,  in  fact,  liable  to 
affirmed  and  stand  in  full  force  and  taxation  or  assessment,"  and  the 
effect;  audit  is  further  considered  that  court  in  which  any  action,  suit,  or 
the  said  Henry  Ringelberg,  defend-  proceeding  is  or  shall  be  pending  to 
ant  in  error,  do  recover  against  the  review  any  such  tax,  assessment, 
said  Gustave  Peterson,  plaintiff  in  etc.,  "is  required  to  amend  all  ir- 
error,  and  as  well  also  against  Fred  regularities  or  errors  or  defects,  and 
Brogger,  surety  on  the  certiorari  is  empowered,  if  need  be,  to  ascertain 
bond  herein,  the  sum  of  $35.07,  being  and  determine  for  what  sum  such 
the  amount  of  his  damages  and  costs  person  or  property  was  legally  liable 
recovered  by  him  in  the  court  below,  to  taxation  or  assessment,  *  *  ♦  and 
and  also  the  legal  interest  thereon  by  order  or  decree  to  fix  the  amount 
from  the  date  of  said  recovery,  to-  thereof."  Where  an  assessment  for 
gether  with  his  costs  and  charges  by  public  improvements  was  set  aside  on 
him  in  this  behalf  expended  to  be  certiorari  because  of  the  unconstitu- 
taxed;  and  that  said  defendant  in  tionality  of  the  provision  of  the  city 
error  have  execution  thereof."  It  charter  under  which  it  was  imposed, 
was  objected  that  the  judgment  ren-  and  a  statute  (Rev.,  p.  713,  pi.  10) 
dered  by  the  Circuit  Court  left  the  was  in  force  whereby  an  assessment 
justice's  judgment  in  full  force  and  for  the  improvement  could  have  been 
effect,  and  that  there  were  two  judg-  laid,  it  was  the  duty  of  the  court  to 
ments  capable  of  enforcement;  but  make  the  proper  assessment.  Eliza- 
the  Supreme  Court  held  that  the  whole  beth  v.  State,  45  N.  J.  L.  157. 
entry  by  the  Circuit  Court  should  Kew  York — Dismissal  of  Fireman, — 
be  taken  together,  that  the  judg-  Code  N.  Y.,  §  2141,  which  provides 
ment  entered  in  the  Circuit  Court  was  that  "  the  court,  upon  the  hearing, 
the  only  one  that  could  be  enforced,  may  make  a  final  order,  annulling  or 
and  that  the  justice's  judgment  was  confirming,  wholly  or  partly,  or  modi- 
merged  therein.  Citing  M'Defmid  v.  fying,  the  determination  reviewed,  as 
Redpath,  39  Mich.  372,  in  which  case  to  any  or  all  of  the  parties,"  docs 
it  was  held  that  it  was  proper  for  the  not  enlarge  the  court's  power  of  re- 
Circuit  Court  to  enter  a  new  judg-  view  and  authorize  the  court,  on  cer- 
ment  against  the  plaintiff  in  certiorari  tiorari,  to  review  the  dismissal  of  a 
and  his  sureties  for  the  amount  of  the  fireman,  to  interfere  with  the  discre- 
judgment  and  costs  in  the  justice's  tion  exercised  by  the  fire  commis- 
court,  with  interest  thereon  up  to  the  sioners,  and  substitute  suspension 
date  of  .the  new  judgment  in  the  Cir-  and  payment  of  a  fine  for  dismissal  in 
cuit  Court,  and  it  was  said  "the  new  a  case  whM'e  there  is  no  question  as 
judgment  is  a  substitute  for  the  other,  to  the  relator's  guilt.  People  r.  Fire 
and  the  Circuit  Court  had  no  other  Com'rs,  100  N.  Y.  82. 
method  for  giving  judgment  against  Certiorari  and  Habeas  Corpus, — On 
the  sureties  than  the  one  adopted."  certiorari   to    review   habeas    corpus 

Certiorari  to  County  Court, — By  Rev.  proceedings  to  recover  the  custody 
Stat.  Mich.,  c.  92,  §  54,  the  Circuit  of  a  child,  under  the  statute  of  New 
Court  on  certiorari  to  the  County  York^  the  Supreme  Court  should  re- 
Court  was  authorized  to  render  judg-  view  the  case  upon  its  merits,  and 
ment  as  the  right  oi  the  matter  ap-  upon  finding  error  should  not  only  set 
peared,  upon  an  inspection  of  the  re-  aside  the  erroneous  proceeding,  but 
turn.     Snow  v.  Perkins,  2  Mich.  238.  should  make  a  final  disposition  of  the 

Kew  Jersey  —  Assessment  for  Public  custody  of  the  child.    Mercein  v,  Peo- 

Improvement, — Act   N.   J.,    March   23,  pie,  25  Wend.  (N.  Y.)  64. 

1881,    provides   that   no   tax,  assess-  Tennessa*— ^^rz'iVw  of  Execution. — In 

rocnt,  etc.,  shall  be  set  aside  or  re-  Lownes  v.   Huntar.   a  Head  (T^nn,) 
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a  trial  de  novo^  the  cause  stands  in  the  reviewing  court  as  if  it  had 
originated  there,  and  a  judgment  of  dismissal,  or  on  the  merits, 
may  be  rendered  as  in  other  cases.* 


343,  where  a  stayor  sought  to  quash 
an  execution,  the  court,  instead  of 
quashing  the  supersedeas  and  issuing 
a  procedendo^  gave  judgment  for  the 
amount  of  the  justice's  judgment, 
etc.,  pursuant  to  Code  Tenn.,  §§  3124, 

3138. 

Prior  to  the  enactment  of  the  stat- 
ute the  rule  was,  upon  dismissal  of  a 
writ  sued  out  to  review  the  levy  of 
an  execution,  to  issue  a  procedendo, 
Jones  V.  Williams,  a  Swan  (Tenn.) 
105. 

The  Circuit  Court,  on  certiorari  to  a 
justice  of  the  peace,  should  not  render 
judgment  quashing  an  execution  upon 
the  ground  that  the  judgment  upon 
which  it  issued  is  void  without  trial 
de  novo.  Glover  v.  Holman,  3  Heisk. 
(Tenn.)  519. 

The  provisions  of  Act  Tenn.  1817, 
c.  119,  that  when  any  cause  should  be 
brought  up  by  certiorari  and  dismissed 
for  want  of  prosecution,  it  should  be 
the  duty  of  the  court  to  render  judg- 
ment, etc.,  did  not  apply  when  the 
correctness  of  the  judgment  was  not 
questioned,  but  the  objection  was  that 
execution  had  been  issued  after  pay- 
ment of  the  judgment.  Kincaid  v, 
Morris,  10  Yerg.  (Tenn.)  252. 

WiMoniin.  —  Rev.  Stat.  Wis.  1849, 
c.  88,  §  223,  which  empowered  the 
County  Court  on  certiorari  to  "affirm 
or  reverse  the  judgment  in  whole  or 
in  part,*'  and  to  make  "any  such 
final  order  or  judgment"  as  shall 
be  proper  "in  furtherance  of  jus- 
tice," did  not  authorize  the  County 
Court  to  reverse  a  judgment  of  a  jus- 
tice of  the  peace  and  render  a  new 
judgment.  Dykens  v,  Munson,  2 
Wis.  245.  And  under  a  prior  statute, 
which  did  not  authorize  the  District 
Court  on  certiorari  to  a  justice,  to 
render  judgment  as  the  "very  right 
of  the  matter  appeared,"  it  was  held 
that  the  judgment  should  be  a  simple 
reversal  or  affirmance,  or  a  reversal 
in  part.  Phillips  v.  Geesland,  i 
Chand.  (Wis.)  57. 

1.  In  Texai,  where  the  trial  is  de 
novot  and  judgment  anew  is  entered, 
a  judgment  for  the  defendant  in  cer- 
tiorari, who  was  the  plaintiff  in  the 
justice's  court,  is  not  vitiated  by  a 
recital  that  "  this  cause  is  dismissed," 


the  court  evidently  meaning  that  the 
proceedings  on  certiorari  were  dis- 
missed.    Wooton  V.  Manning,  11  Tex. 

327. 

Revival  of  Judgment. — On  certiorari 
from  the  District  Court  tt>  review  a 
suit  in  a  justice's  court  to  revive  a 
judgment,  the  District  Court,  instead 
of  remanding  the  cause  to  the  justice, 
properly  gave  judgment  to  the  amount 
due  upon  the  judgment.  Hotchkiss 
V,  Chevaillier,  12  Tex.  224. 

Citation  from  District  Court.  — 
Where  a  suit  on  a  joint  and  several 
obligation  is  removed  by  the  plain- 
tiff to  the  District  Court,  that  court 
cannot  render  judgment  against  one 
of  the  defendants  upon  whom  citation 
from  the  District  Court  has  not  been 
served.  Houston  v.  Ward,  8  Tex. 
124. 

Quashal  for  Want  of  Service. — The 
Circuit  Court  should  not  quash  a 
judgment  rendered  by  a  justice  of  the 
peace  by  default  without  general  ser- 
vice, but  should  retain  the  cause  for 
trial  de  novo.     Perry  v.  Rohde,  20  Tex. 

729- 
Dismissal.  —  Upon   dismissing    the 

writ  without  any  trial  de  novo^  because 

the   petition   did  not   show   that  the 

petitioner  was  entitled  to  the  writ,  it 

was  not  proper  to  render  judgment 

anew.    Ward  v.  McRimmond,  12  Tex. 

314- 

In  Barclay  v.  Cameron,  25  Tex- 
232,  where  a  suit  in  the  County  Court 
for  the  final  distribution  of  a  dece- 
dent's estate  was  reviewed  by  the  Dis- 
trict Court  on  the  petition  of  the  plain- 
tiff, the  latter  court  rendered  a  judg- 
ment of  dismissal  because  the  plaintiff 
had  no  title  in  the  estate,  instead  of 
one  affirming  the  judgment  of  the 
County  Court. 

Ezoeit  of  Jurisdiotion  by  a  Juttioe  of 
the  Peaeo  —  Alabama.  —  In  Glaze  v. 
Blake,  56  Ala.  379,  it  was  held  that, 
under  Rev.  Code  Ala.,  §  2772  (i  Brick. 
Dig.  112,  §  55),  which  provided  for  a 
trial  de  novo  in  the  Circuit  Court  on 
certiorari  to  a  justice,  "  according  to 
equity  and  justice,  without  regard  to 
any  defect  in  the  summons,  or  other 
process  or  proceeding  before  the  jus- 
tice," the  Circuit  Court  might  try  the 
cause  anew  and  render  judgment  on 
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4.  AiBrmanee. — ^Where  the  proceedings  under  review  are  r^^lar 
and  the  inferior  tribunal  is  found  to  have  acted  within  its  juris- 
diction, the  proper  judgment  to  render  is  one  of  affirmance.' 

the  tneritf ,  although  the  justice  did  certiorari,  a  non  pros,  cannot  be  en- 

not  haire  jurisdiction  of  the  amount  tered    against   him.      Crownover    v» 

in  controYersy,  no  objection  having  Srygley,  19  Ala.  251. 

been  made  in  the  justice's  court  to  his  JudgmMii  without  Sdre  Tadas.  —  In 

want  of  jurisdiction.  Hurd  v,  Tombes,  7  How.  (Miss.)  239, 

MississippL — In  Morris  if.  Shryock,  it  was  held  that,  since  the  statute  au- 

50  Miss.  590,  it  was  held  under  Code  thorized  a  judgment  by  a  justice  upon 

Miss.  1871,  §  1336,  which  provided  that  a  certificate  of  a  balance  due  the  de- 

when  any  cause  was  removed  by  cer-  lendant   without   a  scire  facias^   the 

tiorari  to  the  Circuit  Court  that  court  Circuit  Court  could  render  such  judg- 

should  be  confined  to  the  examination  mcnt  on  certiorari  to  a  justice  under  a 

of  questions  of  law  arising  or  appear-  statute  authorizing  a  trial  de  novo  on 

ing  on  the  face  of  the  record  and  pro-  the  merits,  although  a  judgment  with- 

ceedings,  that  in  case  of  affirmance  of  out  a  scire  facias  would  have  been  er- 

the  judgment  of  the  justice  the  same  roneous  if  the  cause  had  originated 

judgment  should  be  given  as  on  ap*  in  the  Circuit  Court, 

peal,  and  that  in  case  of  a  reversal  1.  Mendon  v.  Worcester  County,  5 

the  Circuit  Court   should    enter    up  Allen  (Mass.)  13;    Com.  v,  Westbor- 

such  judgment  as  the  justice  ought  to  ough,  3  Mass.  406;  Vance  v,  Gaylor, 

have  entered,  if  the  same  were  appar-  25  Ark.  32;  McManus  v.  McDonough, 

ent,  or  should  proceed  to  try  the  cause  107  111.  95;  Lambersoo  v.  Owen,  14  N. 

anew  on  its  merits;  that  when  the  jus-  J.  L.  504;    Rudolph  v.    Piatt  (N.   J., 

tice  of  the  peace  had  no  jurisdiction  of  1888),    13   Atl.    Rep.    264;    Minnesota 

the  case  the  Circuit  Court  could  not  Cent.  R.  Co.  v,  McNamara,  X3  Minn, 

entertain  jurisdiction,  and  should  not  508. 

render  judgment  on  the  merits.  Vew  Jwrntf^^Issuance  of  Execution. 

Tennessee. — In  Dixon  v.  Caruthers,  —In  Seely  v.  Boon,  i  N.  J.  L.  161,  it 

9  Yerg.  (Tenn.)  30,  it  was  held  that  was  said  that  it  was  the  practice  of  the 

where  the  amount  was  in  excess  of  Supreme  Court  on  affirming  a  judg- 

the  justice's  jurisdiction,  the  Circuit  ment   to  issue  execution  instead  of 

Court   had   no  authority   to  try   the  awarding  a  procedendo, 

cause  anew  and  render  judgment,  al-  And  so,  upon  dismissal  of  the  writ 

though,  after  verdict  in  the  Circuit  for  want  of  prosecution,  the  Supreme 

Court,  the  plaintiff  remitted  the  ex-  Court  issued  an  execution  for  the  debt 

cess  over  the  justice's  jurisdiction.  and  costs.      Anonymous,  3  N.  J.  L. 

In  Kennedy  v.   Gorman,  4  Cranch  320. 

(C.  C.)  347,  the  Circuit  Court  of  the  Contempt  Proceedings, — In  Smith  v. 

District  of  Columbia,  on  ascertaining  State,  31  N.  J.  L.  216,  a  tax  assessment 

that  the  justice  of  the  peace  had  ex-  was  affirmed,  and  the  amount  of  the 

ceeded  his  jurisdiction,  tried  the  cause  tax  and  costs  was  collected  by  an  at- 

and  rendered  judgment  anew.  tachment  issued  against  the  prosecu- 

Volnntsry  DismlMal. — Joliet,  etc.,  R.  tor  as  for  a  contempt;  the  tax  being 

Co.    V.    Barrows,   24  111.   $62,  was  a  so  situated  that  the  collector  could 

case  in  which  a  railroad  company  ap-  not  enforce  its  payment  without  diffi- 

plied   to  a  justice   of   the   peace  for  culty  or  delay. 

the  appointment  of  commissioners  to  Release  by  One  of  Two  Plaintiff s,^» 

assess  damages  to  a  landowner,  over  In  Van  Houten  v,  Ellison,  2  N.  J.  L. 

whose  land  its  road  had  been  located.  220,  the  writ  was  sued  out  to  review 

The  landowner  having  removed  the  a  judgment  for  the  defendant  in  for- 

proceedings  to  the  Circuit  Court  by  cible  entry  and   detainer.      The  de- 

certiorari,  it  was  held  that  as  the  re-  fendant  pleaded  a  release  by  oiie  of 

moval  was  for  a  trial  de  novoy  the  rail-  the   plaintiffs  as  a  bar  against  both 

road  company  could  voluntarily  dis-  plaintiffs,  to  which  plea  both  plaintiffs 

miss  the  suit.  demurred.     Judgment  was   rendered 

Von  ^osequitnr.-^Where  the  plain-  that  the  releasing  plaintiff  be  barred, 

tiff  has  no  notice  of  the  removal  of  and  that  the  other  prosecute  the  writ 

the  cause  to   the  County  Court  by  alone. 
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toMlua  of  Writ  inttead  of  Aflrmanee. — Although  a  judgment  of  dis- 
missal practically  amounts  to  an  affirmance,  it  is  not  strictly  reg« 
ular  where  an  affirmance  is  intended,*  and  to  render  such  judg- 
ment has  in  some  cases  been  held  reversible  error.* 

The  practice  in  this  respect,  however,  is  loose.  Very  respecta- 
ble authorities  are  found  to  support  the  dismissal  or  quashal  of 

the  writ  instead  of  the  affirmance  of  the  proceedings  under  review ; 

and  in  some  states  the  dismissal  or  quashal  of  the  writ  is  impera- 
tive.* 

1.  State  V,  Washoe  County,  6  Nev.  in  which  the  relator  had  been  denied 
104,  a  case  in  which  the  dismissal  the  relief  sought  by  him.  Basnet  v. 
was  regarded  as  an  affirmance,  and,  Jacksonville,  18  Fla.  523,  wherein  the 
as  such,  was  reversed  because  the  court  says:  "  Upon  such  writ  [com- 
proceeding  should  have  been  an-  mon-law  writ  of  certiorari]  we  neither 
nulled.  affirm  nor  reverse  a  judgment,  nor  try 

XiBiiMippi  Statute. — Burrow  v,  San-  the  case  upon  its  merits.     We  must 

ders,  57  Miss.  211,  where  it  was  held  either  quash  the   proceeding  of  the 

that   on  certiorari   from   the   Circuit  judge  of  the  Circuit  Court,  or  quash 

Court  to  a  justice  of  the  peace  it  was  the  certiorari  which  brings  it  here." 

improper  to  dismiss  the  writ,  since  Edgerton  v.  Green  Cove  Springs,  18 

Code   Miss.   1871   required  the  court  Fla.  528;  Chicago,  etc.,  R.  Co.  v*  Fell, 

to  examine  the  questions  of  law  "on  22111.333;  Highway  Com' rsz'.  Harper, 

the  face  of  the  record  and   proceed-  38  111.  103;  Randolph  z^.  Pope  County, 

ings."     But  as  the  same  result  was  19  111.  App.  100;   Brown  v,  Roberts, 

obtained  by  dismissing  the  writ  as  if  23  111.   App.  461,  affirmed  in   123  111. 

the  proceedings  had  been  examined  631,  a  case  where  the  Appellate  Court 

and  the  judgment  affirmed,  the  judg-  held  that  judgment  should  have  been 

nnent  of  the   Circuit  Court  was  not  rendered  quashing  the  writ  and  not 

disturbed.  affirming  the  proceedings,  and  itself 

2.  Owens  v.  State,  27  Wis.  456,  a  entered  a  judgment  of  quashal;  Ham- 
case  in  which  a  judgment  dismissing  ilton  v.  Harwood,  113  111.  154,  wherein 
the  writ,  instead  of  affirming  the  judg-  it  was  said  that  judgment  should  be 
ment  of  the  justice,  was  reversed  and  rendered  quashing  either  the  writ  or 
remanded,  with  directions  to  enter  a  the  proceedings;  State  v.  Judge,  36  La. 
judgment  of  affirmance.  Morse  v.  Ann.  977,  a  case  where  the  irregular- 
Spees,  25  Wis.  543,  where  a  judgment  ity  in  the  proceedings  of  the  inferior 
of  dismissal,  instead  of  one  affirming  tribunal  found  no  support  outside  of 
or  quashing  the  proceedings,  was  re-  the  affidavit  of  the  relator,  and  was 
versed  and  remanded.  McNamara  flatly  contradicted  under  oath  by  the 
V,  Spees,  25  Wis.  539,  where  the  Su-  judge  and  the  clerk,  and  was  nega- 
preme  Court  considered  the  judgment  tived  by  the  record  itself.  People  v, 
of  dismissal  as  an  affirmance,  because  Nearing,  27  N.  Y.  306;  Carpenter*!, 
such  form  of  judgment  had  previously  Case,  14  Pa.  St.  486,  wherein  the  court, 
been  adopted  and  because  the  merits  having  determined  that  it  could  not 
had  been  argued;  but  it  was  said,  review  the  proceedings  of  the  inferior 
"strictly  speaking,  the  appeal  ♦  *  ♦  tribunal  upon  the  merits,  quashed  the 
brings  up  only  the  question  whether  writ. 

there  was  an  irregularity  in  practice  in  Affirmanoe  for  Want  of  Prosecntioii.— 

the  proceedings  on  the  writ  in  the  Cir-  In  Ferrel  r.  Rodgers,  i  N.  J.  L.  265. 

cuit   Court,    justifying   such   dismis-  the  judgment  of  the  inferior  tribunal 

sal.'*  was  affirmed,  because  two  years  had 

8.  Dismiisal  of  Writ  where  Prooeedingt  elapsed  after  the  return  without  any 

•reBegnlar. — McAllilley  v.  Horton,  75  proceedings  being  had. 

Ala.  491;  Lamar  v,  Marshall  County,  Quashal  of  Writ  and  Affirmanoe.  — In 

21  Ala.  772,  wherein  a  writ  was  dis-  People  v,   Morgan,  65  Barb.  (N.  Y.) 

missed  which  had  been  issued  to  re-  473,  the  court  affirmed  the  proceedings 

view  proceedings  undertaken  by  the  of  the  inferior  tribunal  and  quashed 

inferior  tribunal  without  jurisdiction,  the  writ. 
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6.  Bevenal  or  Qnashal — Ezoeea  of  JurisdietioiL — Where  the  inferior 
tribunal  has  acted  without  acquiring  jurisdiction,  or  has  exceeded 
its  jurisdiction,  judgment  is  rendered  reversing,  quashing,  or  an- 
nulling its  proceedings,* 


1.  Memphis,  etc.,  R.  Co.  v,  Bran- 
num,  96  Ala.  461;  Baxter  v.  Brooks, 
29  Ark.  173;  Stewart  v,  Superior  Ct., 
loi  Cal.  594;  Winter  v,  Fitzpatrick, 
35  Cal.  269;  Knapp  v,  Gamsby,  47 
Mich.  375;  Gentle  v.  School  Inspect- 
ors, 73  Mich.  40;  McGregor  r.  Glad- 
win County,  37  Mich.  388;  Cook  v. 
Callaway,  i  Mo.  545;  Peacock  r. 
Leonard,  8  Nev.  84;  Leonard  v.  Pea- 
cock, 8  Nev.  157;  Thompson  v.  Crock- 
ery School  Dist.,  25  Mich.  483.  in 
which  case  it  was  held  that  the  in- 
ferior tribunal  having  exceeded  its 
jurisdiction,  and  its  judgment  being 
void,  the  writ  should  not  have  been 
dismissed;  Camden  v.  Bloch,  65  Ala. 
236,  where  a  criminal  prosecution  was 
quashed  because  the  return  did  not 
show  the  affidavit  and  warrant  upon 
which  the  accused  was  arrested  and 
tried. 

Prooeedings  to  Open  Streets  and  High- 
wajs. — In  the  following  cases  proceed- 
ings to  open  highways  were  quashed 
because  it  was  not  shown  that  proper 
notice  of  the  proceedings  had  been 
given:  Molett  v,  Keenan,  22  Ala.  484; 
People  V.  Highway  Com'rs,  14  Mich. 
528;  People  Y/.  Highway  Com*rs,  16 
Mich.  63;  Van  Auken  v.  High- 
way Com'rs.  27  Mich.  414;  Dupont 
V.  Highway  Com'rs,  28  Mich.  362; 
Names  r.  Highway  Com'rs,  30  Mich. 
490;  Ross  V,  Highway  Com'rs,  32 
Mich.  301  ;  Detroit  Sharpshooters' 
Assoc.  V,  Highway  Com'rs,  34  Mich. 
36;  Pegler  v.  Highway  Com'rs,  34 
Mich.  359;  People  v.  Hamtramck  Tp. 
.38  Mich.  558;  Moetter  v.  Highway 
Com'rs,  39  Mich.  726;  People  v.  High- 
way Com'rs,  40  Mich.  165;  Blodgett 
V.  Whaley,  47  Mich.  469. 

In  the  following  cases  proceedings 
to  open  streets  were  quashed  because 
of  the  insufficiency  of  the  notice  : 
Brush  V.  Detroit,  32  Mich.  43;  Os- 
borne V.  Detroit,  32  Mich.  282;  Thomp- 
son V,  Detroit,  32  Mich.  303. 

Correction  of  Judgment  as  to  Amount 
in  Exoew  of  Jurisdiction.  —  Where  the 
County  Court  rendered  judgment,  in 
an  action  for  damages,  for  an  amount 
in  excess  of  its  jurisdiction,  the  Dis- 
trict Court  should  have  set  the  same 
aside,  and  not  have  modified  it  by 


striking  off  the  excess.    Will  v.  Sink- 
witz,  39  Cal.  570. 

See  also  Morris  v.  Shryock,  50  Miss. 
591,  citing  Glass  v.  Moss,  i  How. 
(Miss.)  520,  and  Crapoo  v.  Grand  Gulf, 
9  Smed.  &  M.  (Miss.)  205,  where  a 
suit  in  which  the  amount  in  contro- 
versy was  beyond  the  jurisdiction  of 
the  justice  was  removed  to  the  Circuit 
Court  for  trial  de  novo,  under  Code 
Miss.  1871,  g  1336.  It  was  held  that 
the  Circuit  Court  had  no  power  to 
retain  the  cause  and  try  it  on  its 
merits.  • 

But  see  Glaze  v.  Blake,  56  Ala.  379, 
wherein,  notwithstanding  the  fact 
that  a  justice  had  exceeded  his  juris- 
diction, a  trial  de  novo  and  judgment 
anew  were  permissible  under  Rev. 
Code  Ala.,  §  2772;  Kennedy  v,  Gor- 
man, 4  Cranch  (C.  C.)  347,  wherein 
the  Circuit  Court  of  the  District  of 
Columbia  tried  a  cause  de  novo,  al- 
though the  justice  before  whom  it 
originated  had  exceeded  his  jurisdic- 
tion. 

Batiflcation  of  Irregular  Proeeedinge. 
— How.  Ann.  Stat.  Mich.,  §  5040,  re- 
quires ten  days*  notice  to  be  given  of 
a  meeting  of  the  board  of  school  in- 
spectors for  the  purpose  of  altering 
the  boundaries  of  school  districts. 
Where  the  full  ten  days'  notice  was 
not  given,  but  after  the  meeting  was 
held  and  the  new  district  was  erected 
each  of  the  districts  out  of  which  it 
was  created,  by  a  majority  of  the 
taxpayers,  consented  to  the  formation 
of  the  new  district,  and  filed  such  con- 
sent in  writing  with  the  board,  such 
ratification  did  not  cure  the  failure 
to  give  the  legal  notice,  and  the  action 
of  the  board  of  school  inspectors  was 
quashed  on  certiorari.  Gentle  v. 
School  Inspectors,  73  Mich.  40. 

Sepeal  of  Statute  after  Conviction. — 
The  fact  that  the  statute  under  which  a 
prosecution  was  had  has  been  repealed 
since  the  conviction  by  a  statute 
which  is  not  retrospective  is  no  reason 
why  the  conviction  should  not  be 
affirmed.  Comp.  Mich.  Laws,  §  5561, 
provides  that  the  justice's  judgment 
shall  be  executed,  and  that  if  defend- 
ant has  been  let  out  of  prison,  he  shall 
be  remanded  for  such  time  as  is  uo- 
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Far  irregnlaritiei. — And  SO,  where  the  proceedings  of  the  inferior 
court  are  irregular,  a  judgnnent  of  reversal  or  quashal  is  rendered.* 

ConfeMioii  of  Errors. — The  like  judgment  will  be  rendered  where 
the  respondents  confess  the  errors  alleged.* 

Volantary  Besciafion. — The  proceedings  will  be  reversed  notwith- 
standing the  fact  that  they  have  been  rescinded  after  the  issuance 
of  the  writ* 

Beibro  Removal  of  Proceedings. — Proceedings  will  not  be  reversed  on 
a  motion  made  after  the  application  for  the  writ,  but  before  they 
have  been  regularly  removed.* 

6.  Quashal  and  Affirmance  in  Part — a.  Statement  of  Rule. 
— ^Where  the  inferior  tribunal  has  acted  in  excess  of  its  jurisdic- 
tion, or  proceeded  irregularly  as  to  a  part  only  of  its  proceedings, 


expired.    People  v,  Hobson,  48  Mich. 

27. 

Minnesota  Statute. — Act  Minn.  Ter., 

concerning  justices,  which  provided 
(art.  14,  ^11)  that  the  district  judge 
"  shall  proceed  and  give  judgment  in 
the  cause,  as  the  right  of  the  matter 
may  appear,  without  regarding  tech- 
nical omissions,  imperfections,  or  de- 
fects in  the  proceedings  before  the 
justice  which  did  not  affect  the 
merits;  and  may  affirm  or  reverse,  in 
whole  or  in  part,"  authorized  a  re- 
versal in  toto  where  in  replevin  the 
justice  tried  the  cause  before  the 
property  had  been  replevined  or  the 
writ  properly  executed.  St.  Martin 
V.  Desnoyer,  i  Minn.  41. 

Jadgment  on  the  Pleadingf  will  be 
rendered  for  the  petitioner  for  the 
writ,  on  motion,  where  the  respondent 
files  an  answer  which  presents  no 
material  fact  to  be  tried,  but  merely 
a  question  of  law  that  had  been  pre- 
viously raised  by  a  demurrer  to  the 
petition  for  the  writ,  and  determined 
in  favor  of  the  petitioner.  Carpenter 
V.  Superior  Ct..  77  Cai.  291. 

1.  Quashal  for  IrregularitioB.  —  State 
V.  Duluth,  53  Minn.  238;  St.  Paul  v, 
Marvin,  16  Minn.  102;  Dow  v.  True, 
19  Me.  46,  a  case  where  proceedings 
for  the  relief  of  a  poor  debtor  were 
quashed  because  the  debtor  declined 
to  make  the  full  disclosure  required 
of  him  by  the  statute;  People  v.  Canal 
Board,  7  Lans.  (N.  Y.)  220,  a  case 
where  the  court  reversed  a  resolution 
of  the  canal  board  which  was  void 
because  it  did  not  set  out  the  reasons 
upon  which  the  board  acted,  in  com- 
pliance with  the  statute;  Tucker  v. 
Yell,  25  Ark.  420,  where  the  allowance 
and    classification    by    the     Probate 


Court  of  a  claim  against  the  estate  of 
a  decedent  was  quashed  because  the 
claim  was  improperly  classified. 

But  see  People  v.  White,  53  Mich. 
537,  where  the  reviewing  court  held 
that  the  writ  might  in  some  instances 
have  the  effect  of  a  writ  of  error,  and 
that  upon  reversing  a  judgment  of  the 
Circuit  Court  in  a  bastardy  case,  in 
which  there  was  a  conflict  of  evidence, 
the  appellate  court  would  order  a  new 
trial  instead  of  an  absolute  rever* 
sal. 

Iowa  Statute.— Under  a  statute  which 
requires  the  District  Court  to  give 
judgment  as  the  right  of  the  matter 
may  appear,  and  authorizes  a  re- 
versal or  an  afiSrmance  in  whole  or 
in  part,  the  District  Court  may 
render  a  judgment  of  reversal  in 
toto,  Wilson  V,  Albright,  2  Greene 
(Iowa)  125. 

2.  Reversal  by  Conient. — Rogers  v, 
Guieren,  16  N.  J.  L.  356,  where  the 
errors  assigned  were  admitted  and  a 
judgment  of  reversal  was  consented 
to.  The  court  ordered  a  reversal  of  the 
judgment  as  on  motion  of  the  plain- 
tiff, although  the  latter  declined  to 
make  the  motion. 

8.  People  V.  Canal  Board,  7  Lans. 
(N.  Y.)  220,  where  a  resolution  of  the 
canal  board  made  upon  the  hearing 
on  an  appeal  from  an  award  of  the 
canal  appraisers  was  rescinded,  be- 
cause of  acknowledged  errors,  after 
the  issuance  of  the  writ.  See  also 
Rogers  v,  Guieren,  16  N.  J.  L.  356, 
where  the  errors  assigned  were 
admitted  and  the  proceedings  were 
reversed  with  the  consent  of  the  de- 
fendant. 

4.  People  V,  Queens  County,  x  Hill 
(N.  Y.)  195. 
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and  such  portion  is  severable  and  distinct  from  other  acts  which 
the  inferior  tribunal  had  jurisdiction  to  perform  and  as  to  which 
it  proceeded  regularly,  the  court  will  not  reverse  or  quash  the 
proceedings  in  toto^  but  will  quash  the  part  in  excess  of  the 
inferior  tribunal's  jurisdiction,  or  which  was  irregularly  accom- 
plished, and  affirm  the  residue.^ 

b.  Actions  for  Debt. — Where  in  an  action  for  debt  judgment 
is  rendered  against  joint  defendants  on  the  individual  contract  of 
one  only  of  the  defendants,  the  court  will  order  the  amendment 
of  the  judgment.* 

Aotion  for  Debt  and  EnforMment  of  UflB. — ^Where  judgment  is  given  for 
the  recovery  of  a  debt  and  also  for  the  enforcement  of  a  lien, 
and  so  much  of  the  judgment  as  enforces  the  lien  is  in  excess  of 
the  lower  court's  jurisdiction,  the  whole  judgment  will  not  be 
reversed,  but  only  the  portion  enforcing  the  lien.* 

c.  Criminal  Prosecutions. — A  judgment  of  conviction,  in  a 
prosecution  for  two  several  penalties  for  offenses  alleged  to  have 

1.  Com.  V.  Blue-Hill  Turnpike  Corp.,  make  such  order,  judgment,  or  decree 

5  Mass.  420;  Wood  v.  Tallman,  i  N.  in  the  premises  as  law  and  justice  may 

L.    177;  Kast   V,   Kathern,  3  Den.  require."     The  court  has  accordingly 

N.  Y.)  344,  where,  under  a  Rev.  Stat,  quashed  in  part  and  affirmed  in  part 

N.  Y.  257,   g  181,  the  Common  Pleas  proceedings  in    Haverhill    Bridge  9. 

affirmed  a  judgment  for  the  defend-  Essex  County,  103  Mass.   120,  a  case 

ant,  but  reversed  it  to  the  extent  that  where  damages  given  a  landowner  for 

it  allowed  him  to  recover  the  excess  land  taken  for  a  highway  were  under 

of  the  set-off  over  the  demand  of  the  review;  in  Lowell  z^. Middlesex  County, 

plaintiff.  6  Allen  (Mass.)  131,  where  an  errone- 

Clerieal  Errors. — Under  Comp.  Stat,  ous  abatement  of  taxes  was  vacated; 

Minn.   si6,   §  133,  the  District  Court  and  in  Worcester  County  r.  Worces- 

may,  instead  of  reversing  a  judgment  ter,  1 16  Mass.  193,  where  an  assess- 

of  a  justice  in  totOy  reduce  it  by  strik-  ment   for   public    improvements   waa 

ing  out  the  excessive  amount,  where  corrected. 

it  is  clear  that  the  mistake  is  one  of  Kiohlgan  Statute.  —  By    How.  Stat, 

figures  only.      Walker  v,  McDonald,  Mich.,  §  7044,  the  court,  on  certiorari 

5  Minn.  455.  to  a  justice's  court,  is  authorized  "to 

Garnishment  Proceedingi.  —  Where  a  affirm   or   reverse   the   judgment,  in 

garnishee  admitted  the  possession  of  whole  or  in  part."     Gray  v.  Willcox, 

notes  belonging  to  the  defendant,  but  56  Mich.  58. 

did  not  admit  the  possession  of  money,  Wiioontin  Statate. — Under  Rev.  Stat, 

and  the  justice  gave  personal  judg-  Wis.    1849,  c.  88,   §  223,  the  County 

ment  against  the  garnishee  and  the  Court  was  empowered  to  "  affirm  or 

defendant,    the    Superior    Court,    as  reverse  the  judgment,  in  whole  or  in 

there  was  no  issue  of  fact,  should  not  part."      Dykens  v.   Munson.  2  Wis. 

have  reversed  the  whole  judgment  of  245.     See  also  Phillips  v.  Geesland, 

the  justice,  but  should  have  merely  i  Chand.  (Wis.)  57,  decided  under  a 

set     aside     the     personal     judgment  prior  statute. 

against  the  garnishee,  and  have  re-  8.  State  v.  Cook,  54  N.  J.  L.  513. 

quired   him  to  turn  over   the  notes.  8.  Bevenal  as  to  Enforcement  ^  Lien. 

Hallett  t'.  Blain,  58  Ga.  142.  — Shafer    v,    Hogue,    70    Wis.    392, 

Mamnehnietti  Statute.  — Gen.  Stat,  where  there  was  a  judgment  for  labor 
Mass.,  c  14s,  §  9  (Stat.  1858,  c.  109),  performed  on  logs  and  for  the  en- 
provides  that  "  when  the  proceedings  forcement  of  a  lien  on  the  logs.  Be- 
ef any  inferior  tribunal  are  brought  up  cause  the  logs  were  not  within  the 
by  a  writ  of  certiorari,  the  court  may  county,  and  were  beyond  the  juris* 
quash  or  affirm  such  proceedings,  or  diction  of  the  court,  the  judgment,  so 
enter  such  judgment  as  the  court  be-  far  as  it  enforced  the  lien,  was  re- 
low  should  have  rendered,  or  may  versed. 
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been  committed  at  different  times,  may  be  affirmed  as  to  one 
offense,  which  fa  proven,  and  quashed  as  to  the  other,  of  which 
there  is  no  proof.* 

(L  Highway  Proceedings. — A  judgment  of  quashal  in  part 
and  affirmance  in  part  is  rendered  where  proceedings  to  open 
highways  are  found  irregular  in  some  particulars,  and  in  other 
respects  regular,  the  irregularities  consisting  in  "  some  order  or 
direction  which  did  not  go  to  the  foundation  of  the  cause."  ' 

e.  Assessment  and  Levy  of  Taxes. — Unauthorized  items 
contained  in  a  levy  of  taxes  will  be  quashed,  and  the  levy  in 
other  respects  will  be  affirmed.* 

1.  Com.  V.  Derby,  13  Mass.  433,  a  tire  proceedings,  but  only  the  accept- 

prosecutton  for  neglecting  to  appear  ance    of    the    report.      Hayward    v* 

and  do  military  duty  on  two  several  Bath,  35  N.  H.  514. 

days.  Allowance  of  Damages.  —Where  pro- 

9.  Highway  Proceedingf. — In  Com.  v.  ceedings  of  highway  commissioners 

West  Boston  Bridge,  13  Pick.  (Mass.)  were  regular,  except  in  so  far  as  they 

195,  Shaw,  C.J. ,  said:  '*  But  it  appears  erroneously  allowed  damages  to  one 

that,   in   the   proceedings    upon   this  who  had  no  interest  in  the  land  taken, 

subject,  there  were  two  distinct  ad-  the   location  and   the   acceptance   of 

judications  and  returns  by  the  com-  the  road  were  affirmed,  and  the  allow- 

missioners.     Upon  the  first  they  pro-  ance  of  damages  was  quashed.   Minot 

ceeded  to  adjudicate  upon  the  common  v.  Cumberland  County,  28  Me.  121. 

convenience  and  necessity  of  a  certain  Quashal  a*  to  Entire  Lengtii. — Where 

section   of  the  highway  prayed   for,  a  highway  was  opened  without  suffi- 

and  to  lay  it  out  and  make  return  of  cient  notice,  and  the  proceedings  were 

their  doings  to  the  Court  of  Sessions,  therefore  void,  the  court  quashed  the 

reserving   the   determination   of  the  entire  proceedings,  and   declined   to 

other  part  for  future  consideration,  quash  as   to  a   part  of  the  highway 

Afterwards  a  further  adjudication  and  and  affirm   as  to   the   remainder,  al- 

return   were   made  in  regard  to  the  though  the  proposed  road  was  a  long 

other  section.     It  was  in  the   latte'r  one,  and  the  parties  complaining  were 

proceeding    that  the    commissioners  injured  by  only  a  small  portion  of  it. 

exceeded  their  authority,  in   laying  Names  z/.  Highway  Com'rs,  30  Mich. 

the    highway     upon     the    turnpike.  490. 

These  two  proceedings  and  adjudica-  KaisachasettB  Statute. — In  Haverhill 
tions  are  wholly  distinct  and  inde-  Bridge  v.  Essex  County,  103  Mass. 
pendent  of  each  other,  and  the  validity  120,  the  court,  under  authority  of  Gen, 
of  the  former  can  in  no  way  be  affected  Stat.  Mass.,  c.  145,  §  9  (Stat.  1858,  c. 
by  the  irregularity  in  the  latter.  109),  which  provides  that  "  such  order. 
Had  no  second  adjudication  ever  judgment,  or  decree  in  the  premises 
taken  place,  the  first  was  complete  as  law  and  justice  require"  may  be 
and  would  have  remained  so.  The  entered,  corrected  the  judgment  in  so 
consequence,  therefore,  is,  and  this  far  as  it  gave  damages  to  a  land- 
is  the  judgment  of  the  court,  that  all  owner. 

that  part  of  the  judgment  and  pro-  3.  Correction  of  Tax  AsiessinentB. — 

ceedings   of   the  commissioners   em-  Vance   v.   Little   Rock,   30  Ark.  435; 

braced  in  their  second  return  to  the  State  v.  Quaife,  23  N.  J.  L.  89,  where 

Court  of  Sessions  be   quashed,   and  the  county  tax,  school  tax,  etc.,  were 

held  to  be  void  and  of  no  effect,  and  separately  assessed.     So  much  of  the 

that  all  that  part  of  their  proceedings  assessment  upon  the  property  of  the 

embraced  in  their  first  return  be  af-  relator  as  related  to  the  school  tax, 

firmed."  the  same  being  illegal,  was  set  aside. 

Ajoeeptanee  of  Beport.  —  Where  the  People  v,  Westchester  County,  57 
judgment  of  the  Common  Pleas  ac-  Barb.  (N.  Y.)  377,  was  an  appeal  from 
cepting  the  report  in  proceedings  to  an  order  of  the  special  term  super- 
establish  a  highway  was  found  erro-  sedingacommon-law  writ  of  certiorari 
fieous,  the  court  did  not  quash  the  en-  allowed  on  the  relation  of  a  taxpayer 
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Qnadial  aa  to  Belator  Only. — Where  the  complaint  is,  not  that  the 
relator  has  been  required  to  pay  more  than  his  just  proportion  of 
the  tax,  but  that,  in  consequence  of  the  allowance  of  illegal 
charges  against  the  county,  his  tax,  in  common  with  that  of  every 
other  person  named  in  the  assessment  roll,  has  been  improperly 
increased,  the  tax  and  the  warrants  for  its  collection  cannot  be 
annulled  in  so  far  as  they  affect  the  relator  without  also  declar- 
ing them  void  in  relation  to  all  the  other  taxable  inhabitants  of 
the  county.* 


to  review  and  correct  certain  items 
alleged  to  have  been  illegally  included 
in  the  tax  levy  and  warrant.  The 
order  was  reversed,  Pratt,  J.,  saying: 
"The  error  complained  of  in  the  tax 
is  independent,  and  unconnected 
with  the  other  items  making  up  the 
assessment.  No  part  of  the  alleged 
erroneous  tax  has  been  collected; 
while  the  other  taxes,  or,  in  other 
words,  the  proper  taxes,  less  the  items 
alleged  to  be  erroneous,  are  in  the 
course  of  collection.  No  litigation 
can  ensue  from  a  judgment  for  the 
relator,  from  the  fact  that  the  errone- 
ous items  will  be  expunged.*' 

TazM  for  Town  and  County  Porposes. — 
In  reviewing  decisions  and  orders  of 
the  board  of  county  supervisors  al- 
lowing accounts  against  the  county, 
and  directing  the  raising  of  money  to 
defray  the  same,  and  assessment 
rates  corrected  by  them  and  delivered 
to  the  respective  collectors  of  the 
towns  of  the  county,  no  distinction 
can  be  made  between  those  taxes 
which  were  designated  for  county  and 
those  which  were  intended  for  town 
purposes,  and  the  apportionment  of 
the  tax  must  be  quashed  altogether 
or  affirmed.  People  v,  Allegany 
County,  15  Wend.  (N.  Y.)  198. 

KaasachuBetts.  —  Under  Stat.  Mass. 
1858,  c.  109,  re-enacted  by  Gen.  Stat., 
c.  145,  §9,  which  provides  that  "  when 
the  proceedings  of  any  inferior  tri- 
binal  are  brought  up  by  a  writ  of  cer- 
tiorari, the  court  may  quash  or  affirm 
such  proceedings,  or  enter  such  judg- 
ment as  the  court  below  should  have 
rendered,  or  may  make  such  order, 
judgment,  or  decree  in  the  premises 
as  law  and  justice  may  require,"  the 
Supreme  Judicial  Court,  upon  certio- 
rari to  review  proceedings  of  county 
commissioners  for  an  abatement  of 
taxes,  may,  instead  of  quashing  the 
proceedings  of  the  commissioners, 
vacate    an   erroneous    abatement    of 


taxes  and  order  further  proceedings 
by  the  county  commissioners.  Lowell 
V,  Middlesex  County,  6  Allen  (Mass.) 

131. 

See  also  Worcester  County  v.  Wor- 
cester, 116  Mass.  193,  a  case  where  an 
assessment  for  public  improvements 
was  corrected. 

Injunction  against  Colleetion  of  Tax. — 
Where,  on  certiorari  to  review  the 
levy  of  a  tax,  two  items  in  the  levy 
were  found  to  be  unauthorized,  such 
items  were  quashed  and  an  order 
was  made  restraining  their  collection. 
Vance  r.  Little  Rock,  30  Ark.  435. 

1.  Qaaahal  of  Tax  as  to  Selator  Only. 
— In  People  v.  Allegany  County,  15 
Wend.  (N.  Y.)  198,  Bronson,  J.,  says: 
"  I  have  not  met  with  any  analogous 
case  where  the  judgment  or  proceed- 
ing was  quashed  in  relation  to  a  par- 
ticular individual  affected  by  it,  while 
it-was  left  in  force  in  relation  toother 
persons  in  the  same  situation.'* 

See  also  Libby  v.  West  St.  Paul,  14 
Minn.  248,  where  the  court  said  that, 
conceding  that  the  writ  would  lie  to 
correct  an  erroneous  assessment,  the 
plaintiff  must  fail,  as  "the  direct  ob- 
ject of  this  proceeding  is  to  set  aside 
the  tax  assessed  upon  the  property 
of  the  plaintiffs." 

AssesBment  for  Pnbllo  Improvomenti — 
Ne7v  Jersey, — Although,  in  cases  of 
assessments  of  contributions  for  pub- 
lic purposes  against  a  large  number 
of  persons,  the  usual  course  pursued 
by  the  courts  of  New  Jersey  is  to  va- 
cate them,  if  erroneous,  only  as  to 
the  parties  who  are  actors  in  the  suit, 
and  not  to  annul  the  proceedings  in 
gross,  because  of  the  great  public  in- 
convenience and  loss  which  would 
ordinarily  ensue,  yet  where  an  equi- 
table adjustment  of  the  expenses  for 
which  the  assessment  was  made  could 
only  be  obtained  by  a  vacation  of  the 
entire  proceedings,  and  where  it  would 
have  been  unjust  to  have  set  aside  the 
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Quashal  and  Affirmane^, 


AMeMm«nti  against  Corporations. — And  where  assessments  on  the 
capital  stock  of  corporations  are  erroneously  made,  the  court  will 
strike  out  excesses  over  the  proper  amount,  and  leave  the  assess- 
ment to  stand  as  corrected.* 

Loeus  of  Personal  Property  of  Corporation. — And  SO  an  assessment  of  the 
personal  property  of  a  corporation,  in  violation  of  statute,  in  the 
town  where  it  is  situated,  the  same  not  being  the  town  wherein 
the  principal  office  of  the  corporation  is  located,  will  be  stricken 
from  the  roll.* 

/.  Erroneous  Allowance  of  Costs.— A  judgment  errone- 
ous only  in  so  far  as  it  allows  costs  will  be  quashed  as  to  the 
costs  and  in  other  respects  affirmed.' 


proceedings  in  favor  of  the  plaintiffs 
in  certiorari,  and  to  have  permitted 
them  to  stand  as  to  another  property 
owner  who  was  not  a  party  to  the 
certiorari  proceedings,  the  Supreme 
Court  may  vacate  the  entire  assess- 
ment.   Bergen  v.  State,  32  N.  J.  L.  490. 

In  Stale  v,  Bergen,  34  N.  J.  L.  438, 
the  entire  assessment  was  set  aside 
because  the  charter  of  the  town  pro- 
vided for  a  reassessment  in  case  the 
assessment  should  be  declared  in- 
valid. 

See  also  Elizabeth  v.  State,  45  N.  J. 
L.  157,  wherein  it  was  held  that,  under 
Act  N.  J.,  March  23,  1881,  it  was  the 
duty  of  the  court,  on  setting  aside  an 
assessment,  to  make  a  new  assess- 
ment. 

KaaachuMtts  Statute.  ~ Under  Gen. 
Stat.  Mass.,  c.  145,  §  9  (Stat.  1858,  c. 
109),  which  provides  that  "  when  the 
proceedings  of  any  inferior  tribunal 
are  brought  up  by  a  writ  of  certiorari, 
the  court  may  quash  or  affirm  such 
proceedings,  or  enter  such  judgment 
as  the  court  below  should  have  ren- 
dered, or  may  make  such  order,  judg- 
ment, or  decree  in  the  premises  as  law 
and  justice  may  require,"  an  assess- 
ment for  public  improvements  may  be 
quashed  to  the  extent  that  it  is  upon 
property  of  a  county  used  for  county 
purposes,  and  consequently  exempt. 
Worcester  County  v,  Worcester,  116 
Mass.  193. 

1.  Dednetion  of  Capital  Expended  in 
Beal  Estate. — In  People  v.  Board  of 
Assessors,  39  N.  Y.  81,  the  assessors 
in  assessing  the  capital  stock  of  the 
corporation  violated  the  statute  by 
refusing  to  deduct  from  the  capital 
paid  in  the  amount  of  capital  ex- 
pended in  real  estate,  and,  instead, 
deducting  the  estimated  actual  value 


of  the  real  estate.  The  tax  was  cor- 
rected so  far  as  it  was  excessive. 

Dednetion  for  liabilitieB  of  Corporation. 
— People  V,  Ferguson,  38  N.  Y.  89, 
was  a  case  where  the  assessment  was 
corrected  because  the  statute  (2  Laws 
N.  Y.  1857,  p.  i)  required  the  assess- 
ment to  be  made  upon  the  capital 
stock  and  the  surplus  profit  of  the  cor- 
porations at  their  actual  cash  value, 
and  the  assessors  failed  to  make  de- 
ductions for  outstanding  liabilities. 

2.  People  V.  McLean,  5  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  137,  affirmed 
in  17  Hun  (N.  Y.)  204,  which  latter 
was  affirmed  in  80  N.  Y.  254,  a  case 
where  the  assessment  was  in  violation 
of  Rev.  Stat.  N.  Y.,  pt.  i,  tit.  2,  c.  13, 
art.  I,  §  5. 

8.  Improper  AUowanoe  of  Costs. — 
Lowell  V.  Middlesex  County,  6  Allen 
(Mass.)  131,  where  an  award  of  costs 
was  quashed,  the  same  having  been 
made  by  county  commissioners  in  ex- 
cess of  their  jurisdiction  in  proceed- 
ings to  abate  taxes.  Com.  v.  Car- 
penter, 3  Mass.  268,  where  the  Court 
of  Sessions,  on  appeal  from  an  award 
of  a  committee  appointed  to  assess 
damages  sustained  by  the  opening  of 
a  road,  entered  judgment  for  damages 
as  assessed  by  a  jury,  and  also  erro- 
neously awarded  costs  in  favor  of 
the  landowner.  The  Supreme  Court 
quashed  the  proceedings  of  the  Court 
of  Sessions  as  far  as  costs  were  taxed, 
and  affirmed  the  judgment  for  dam- 
ages. But  see,  contra^  Hay  v.  Imley, 
3  N,  J,  L.  401,  where  in  a  justice's 
court  the  plaintiff  prevailed,  and  the 
justice  erroneously  rendered  judg- 
ment against  the  defendant  "  as  well 
for  the  defendant's  [that  is.  his  own] 
costs  as  for  the  plaintiff's."  The 
judgment   was  reversed  in  toto,  the 
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g.  Judgment  against  Tort-feasors.— Where  in  trover  there 

is  a  total  lack  of  evidence  as  to  one  of  two  defendants,  a  judg- 
ment against  them  both  should  be  reversed  in  toto^  and  not  merely 
as  to  the  one  against  whom  there  is  no  proof.^  And  so  in  tres- 
pass against  two  defendants.' 

h.  Award  Incapable  of  Severance. — When  an  award  in 
condemnation  proceedings  is  incapable  of  severance,  and  is  errone- 
ous as  to  certain  items  of  damages,  it  should  be  set  aside  in  its 
entirety.' 

7.  Eemand— ^.  Common-law  Doctrine. — As  has  been  seen, 
the  judgment  is  one  affirming  the  proceedings  of  the  inferior 
tribunal,  or  quashing  or  reversing  the  same;^  and  when  the  pro- 
court  regarding  the  ''judgment  for  that  the  court  ''shall  proceed  and 
costs  as  accessory  to  the  principal  give  judgment  in  the  cause  as  the 
judgment/'  But  it  was  intimated  very  right  of  the  matter  may  appear, 
that  a  mere  mistake  in  the  calculation  without  regarding  technical  omis* 
of  costs  would  not  be  followed  by  this  sions,  imperfections,  or  defects  in  the 
result.  See  also  Cheeseman  v.  Cade,  proceedings  before  the  court  below, 
24  N.  J.  L.  632,  citing  Robinson  v,  which  did  not  affect  the  merits,*' 
Hedge,  2  N.  J.  L.  262,  to  the  same  and  that  the  court  "may  affirm  or 
effect,  where  it  is  held  that  errors  reverse  the  judgment  in  whole  or  in 
committed  by  the  Common  Pleas  in  al-  part." 
lowing  costs  on  appeal  are  amendable.  Colorado  Statute. — Under  Laws  Colo. 

Costs  Ezoofsive  in  Amount. — Where  a  1872,  p.  no,  §  7,  providing  that,  on 
justice  renders  a  judgment  for  dam-  certiorari  to  a  justice,  the  District 
ages  and  costs,  and  the  costs  are  in  Court  "  shall  give  judgment  in  the 
excess  of  the  amount  allowed  by  the  cause  as  the  right  of  the  matter  may 
statute,  the  judgment  for  damages  appear,  *  *  *  and  may  affirm  or  re- 
may  be  affirmed  and  the  judgment  verse  the  judgment  *  *  *  as  the  facts 
for  costs  quashed.  Hurlbut  v,  Wil-  and  law  warrant,"  in  reviewing  a 
cox,  19  Wis.  419.  judgment  of  a  justice  in  forcible  entry 

Costs  on  Appeal.  —  Where  the  Com-  and  detainer  against  two  defendants, 

mon  Pleas   properly  quashed  an  ap-  the  District  Court  may  render  an  in- 

peal  by  the  defendant  from  a  justice's  dependent   judgment    upon   the   law 

court,  but  erroneously  gave  judgment  and  the  facts  against  one  of  the  de- 

against  the  plaintiff  for  costs,  the  Su-  fendants  only.      Miller  v.  Sparks,  4 

preme  Court  affirmed  the  judgment  as  Colo.  303,  distinguishing  Sheldon   v. 

to  the  dismissal  of  the  appearand  re*  Quinlen,  5  Hill  (N.  Y.)  442,  followed 

versed  it  as  to  the  judgment  for  costs,  and   approved  in  Hoppie   v.    Best,  4 

Nichol  V,  Patterson,  4  Ohio  200.    And  Colo.  555. 

so  where  the  defendant  appealed  to  2.    Richards  v.  Walton,   12  Johns, 

the  Common  Pleas  and  had  the  judg-  (N.  Y.)  434. 

ment  reduced,  and  the  Common  Pleas  8.  Condemnation  Prooeodiags.  —  New 

erroneously  taxed  him  with  the  costs  Jersey  R.,  etc.,  Co.  v,  Suydam,  17  N. 

of  the  appeal,  the  Supreme  Court  re-  J.  L.  25,  a  case  where  commissioners 

versed    the    judgment    as    far  as   it  had  made  an  award  of  damages  for 

awarded  costs.     Robinson  v.  Hedges,  land  taken  by  a   railroad   company, 

3  N.  J.  L.  262.     See  also  Cheeseman  and  for  making  a  fence.     The  com- 

V,  Cade,  24  N.  J.  L.  632,  where  the  missioners  had  not  made  two  awards, 

Common  Pleas  on  appeal  erroneously  but  had  awarded  a  total  sum,  and  they 

gave  judgment  for  the  costs  below,  stated  that  part  was  for  the  value  of 

and  it  was  held  that  the  error  was  the  land  and  for  damages,  and  part 

amendable.  for   the  making  and  maintaining  of 

1.  Sheldon  v.  Quinlen,   5  Hill  (N.  the  fence.     The  latter  portion  having 

Y.)  441,  where  the  entire  judgment  been  improperly  awarded,  the  whoU 

was  reversed  notwithstanding  Act  N.  award  was  set  aside. 

V.   1837,  p.  538,  §  3,  which  provides  4.  See  p.  301,  supra* 
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ceedings  are  found  to  have  been  irregular  or  in  excess  of  the  juris- 
diction of  the  court,  they  are  quashed  or  reversed.*  In  the 
absence  of  statutory  authority  to  the  contrary,  and  according  to 
the  strict  practice  on  the  common-law  writ,  a  judgment  of  quashal 
or  reversal  annuls  the  action  of  the  inferior  tribunal,  and  further 
proceedings  before  it  are  not  necessary  or  permissible,* 

awtfhai  for  Szomi  of  Jnriidiet^r./i. — Such  annulment  of  the  inferior 
tribunal's  action  is  necessarily  the  effect  of  a  quashal  for  want  of 
jurisdiction.' 

Quashal  for  irregnlaritieB,  however,  i,e.^  because  the  inferior  tribunal 
did  not  proceed  according  to  the  course  provided  by  law,  or 
because  the  proper  remedy  was  not  sought,  likewise  results  in  the 
annulment  of  the  action  of  the  inferior  tribunal  and  renders 
further  proceedings  unnecessary.* 

X.  See  p.  308,  supra,  8  Nev.   84,  wherein   the  court  says, 

2.  Herring  v.  Hock,  i  Mich.  501,  "the  proceedings  and  judgement  under 
where  the  writ  was  issued  from  the  review  should  be  annulled." 
Circuit  Court  to  the  County  Court,  in  4.  Quashal  for  Irregolaritios.— Bald- 
a  case  appealed  from  a  justice's  court  win  v.  Calkins,  10  Wend.  (K.  V.)  167, 
to  the  County  Court.  It  was  said  that,  a  case  where  the  Supreme  Court 
in  the  absence  of  statutory  authority,  reversed  proceedings  before  three 
"all  that  the  Circuit  Court  could  do,  judges  of  the  Onondaga  Common 
if  satisfied  that  the  verdict  was  wrong,  Pleas  for  the  assessment  of  damages 
was  to  reverse  the  judgment,  leaving  occasioned  by  the  erection  of  a  dam, 
it  to  the  plaintiflf  to  bring  a  new  action,  the  assessment  having  been  made  on 
if  he  thought  proper  so  to  do."  Knapp  erroneous  principles.  Said  Savage, 
V,  Gamsby,  47  Mich.  375;  Molett  v»  C»J.:  "  I  apprehend  we  have  no  power 
Keenan,  22  Ala.  484.  See  also  Thomp-  even  to  send  the  proceedings  back  to 
son  V.  Crockery  School  Dist.,  25  Mich,  the  judges,  but  that  new  proceedings 
483,  and  Cook  v.  Callaway,  i  Mo.  must  be  instituted,  if  the  defendants 
545.  in  error  wish  to  pursue  the  remedy 

3.  Stewart  v,  Superior  Ct.,  loi  Cal,  which  they  have  according  to  the  pre- 
594;  Gentle  v.  School  Inspectors,  73  ceding  principles.  The  judges  having 
Mich.  40,  wherein,  the  error  being  ju<  heard  the  case  and  given  their  cer- 
risdictional,  the  action  of  the  inferior  tificate,  are  functus  ojfficii,  and  can  no 
tribunal  was  "  set  aside,  quashed,  and  more  entertain  jurisdiction  of  the 
held  for  naught;"  McGregor  t/.  Glad-  matter  again,  without  new  proceed- 
win  County,  37  Mich.  388,  wherein  it  ings,  than  a  justice  can  try  a  cause 
is  said,  "on  this  writ  we  have  noth-  again,  after  reversal  of  his  judgment, 
ing  to  do  but  to  qua^h  the  proceed-  until  a  new  suit  is  brought,  where 
ings,  leaving  the  case  as  if  none  had  such  suit  is  consistent  with  the  de- 
been  taken;"  St.  Martin  f^.  Desnoyer,  cision   reversing   his   previous  judg« 


I   Minn.  41,  a  case  where   a   justice  ment.' 

tried  an  action  of  replevin  before  the  Sec  also  Luff  v.  Pope,  5  Hill  (N.  Y.J 

property  was   found   and   replevied,  413,   affirmed  in   7   Hill   (N.   Y.)  577, 

and   it  was    held  that  "the  District  wherein    it   is  said  "the  only  judg- 

Court   properly  reversed    the    judg-  ment  is  affirmance  or  reversal,  leaving 

ment,"   and   "  fthould  have   quashed  the  parties  in  the  latter  case  to  begin 

the  suit."  de  novo.'* 

Leonard   v.    Peacock,   8   Nev.    157,  Dow  v.  True,  19  Me.  46;  St.  Paul 

wherein  it  is  said  :  "  Upon  the  rendi*  v.  Marvin,  16  Minn.  102,  which  was  a 

tion  of  the  judgment  the  proceedings  prosecution  for  violation  of  a  city  or- 

reviewed  are  presently  affirmed,  an-  dinance.     Because  the  complaint  was 

nulled,  or  modified.  ***  If  annulled,  bad  for  uncertainty  and  because  of 

there  is  no  further  positive  oraffirma-  the  insufficiency  of  the  evidence,  the 

tive  action  to  be  taken  by  the  infe-  judgment  was  reversed  and  the  action 

rior  tribunal."     PeacocL  v»  Leonard,  dismissed.     See  also  People  v»  Cana/ 
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Bervnal  for  Formal  and  Xinor  IrrogularitieB. — When  the  reversal  is 
neither  because  of  excess  of  jurisdiction  nor  for  the  reason  that 
the  form  of  proceeding  legally  applicable  to  the  case  was  not 
followed,  but  because  the  court  failed  to  exercise  jurisdiction,*  or 
because  the  court  entered  judgment  in  improper  form  or  made  an 
order  which  is  incomplete,  the  practice  is  to  remand  the  cause.* 
And  the  cause  will  be  remanded  in  those  cases  likewise  where  the 
court  has  made  some  erroneous  order  or  ruling  which  does  not 
affect  the  regularity  of  the  entire  proceedings.* 

Board,  7  Lans.  (N.  Y.)  220;  Tucker  v.  where  the  Circuit  Court,  upon  a  pcti-. 

Yell,  25  Ark.  420.  tion   being  presented   for  certiorari, 

1.  Difinissal  for  Want  of  Jnriidietion.  reviewed  proceedings  and  orders  of 
— Where  the  County  Court,  in  a  con-  the  County  Court,  and  rendered  judg- 
tested  election  case,  erroneously  dis-  ment  before  the  writ  had  been  issued 
misses  the  proceeding  for  want  of  or  the  transcript  had  been  filed,  there 
jurisdiction,  the  Circuit  Court  on  cer-  being  no  consent  to  waive  either.  On 
tiorari,  instead  of  hearing  the  evi-  certiorari  from  the  Supreme  Court  the 
dence  or  deciding  the  case  on  its  latter  court  reversed  the  judgment  of 
merits,  should  reverse  and  annul  the  the  Circuit  Court  and  remanded  the 
judgment  of  the  County  Court,  and  cause,  with  leave  to  issue  the  writ  in 
remand  the  cause  to  be  proceeded  accordance  with  the  order  of  the  cir- 
with  according  to  law;  and  it  is  im-  cuit  judge  previously  made, 
material  that  Acts  W.  Va.  1872,  1873.  Certiorarias  Writ  of  Error. ^People  r. 
p.  63,  c.  17,  §  26,  provides  that  when  White,  53  Mich.  537,  where  the  Su- 
any  judgment  of  the  County  Court  is  premeCourtheldthat  certiorari  might, 
reversed  or  affirmed  the  cause  shall  in  some  instances, have  the  efiect  of  a 
not  be  remanded  to  the  County  Court,  writ  of  error,  and  that  upon  reversing 
but  shall  be  retained  in  the  Circuit  the  judgment  of  the  Circuit  Court  in 
Court  and  be  proceeded  in  there,  since  a  biistardy  case,  in  which  there  was 
such  statute  has  no  application  to  a  aconfiictof  evidence,  the  former  court 
case  reversed  on  a  writ  of  certiorari,  would  order  a  new  trial  instead  of  an 
but  applies  only  to  appeals,  writs  of  absolute  reversal. 

error,  and  supersedeas.     Dryden   v.  Erroneooi   Vacation   of   Jadgment.  — 

Swinburn,  15  W.  Va.  234.  Winter  v.   Fitzpatrick,  35  Cal.  269.  a 

2.  Jadgment  in  Improper  Form.  —  In  case  where  a  justice  made  an  order 
Doremus  v.  Howard,  23  N.  J.  L.  390,  vacating  a  judgment  previously  ren- 
where  the  Common  Pleas,  on  appeal  dered  by  him,  without  any  motion  for 
from  a  justice,  entered  a  mere  judg-  a  new  trial.  The  order  was  annulled, 
ment  of  affirmance,  the  Supreme  Court  the  original  judgment  affirmed,  and 
on  certiorari,  instead  of  reversing  the  the  cause  remanded. 

judgment,  remitted  the  record  to  the  Erroneons  Order  on  Appeal  from  Jm- 

Common  Pleas  with  directions  to  enter  tioe. — Where  the  Court  of  Common 

a  new  judgment.  Pleas,  on  appeal  from  a  justice,  er- 

Inoomplete  Order. — In  re  Shamokin  roneously  refused  to  hear  evidence. 

Road,   6  Binn.  (Pa.)  36,   was   a  case  and  on  motion  of  the  appellant  de- 

where  the  Quarter  Sessions,  in  pro-  cl&red  the  proceedings  before  the  jus- 

ceedings  to  open  a  road,  did  not  fix  tice  void,  instead  of  dismissing  the 

by  its  judgment  the  breadth  of  the  appeal,   or    hearing    the    cause    and 

road,  and  the  proceedings  were   re-  granting  relief  on  the  appeal,  -the  Su- 

manded  to  enable  that  court  to  com-  preme   Court,   on    certiorari    to    the 

plete  its  order.  Common  Pleas.reversed  the  judgment 

8.  Disallowanoe  of  Item  in  Aooonnt. —  of  the  latter  court,  and  remanded  the 

Jefferson  County  v.  Hudson,  22  Ark.  cause.    Martin  v,  Thompson,  10  N.  J. 

595,  wherein  the  error  was  the  disal-  L.  142. 

lowance  by  the  County  Court  of  an  Kew  Jereey. — On  certiorari  from  the 

item   in   an   account   presented   by  a  Supreme  Court  to  the  Orphans*  Court 

sheriff.     The  cause  was  remanded.  the  practice  is  not  to  restate  or  cor- 

Prematnre  Bendition  of  Jndgment. —  rect  an  account  in  the  Supreme  Court, 

McKay  v,  Jones,  30  Ark.  148,  a  case  but  to  reverse  the  decree  of  the  Or- 
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Clorieai  Srron. — When  the  errors  are  clerical,  the  record  should 
be  remitted  to  the  inferior  tribunal  for  correction.* 

In  a  Criminal  Caae. — Where  the  accused  has  been  improperly  sen- 
tenced, the  cause  should  be  remanded  to  the  trial  court  for  proper 
sentence  ;  •  and  where  the  judgment  is  affirmed,  the  record  should 
be  remitted  for  execution  of  the  sentence.' 

AfBrmanee  of  Interlocutory  Order. — Upon  affirmance  of  an  order  deny- 
ing an  application  for  a  change  of  venue,  the  cause  should  be 
remanded  for  further  proceedings.* 

b.  Under  Statutes. — In  several  states,  by  statutes  which  are 
usually,  but  not  always,  applicable  only  to  the  writ  when  issued 
for  special  purposes,  the  court  is  authorized,  upon  rendering  a 
judgment  of  reversal,  to  remand  the  cause  for  further  proceed- 
ing.s.* 

phans'  Court,  and  remit  the  account  date  of  the  Supreme  Court  is  brought 

to  that  court  for  correction.     Gulick  up  by  certiorari,  although  the  peti- 

V.  Conover,  15  N.  J.  L.  420.     See  also  tioner    improperly    assigned    errors, 

L^mberson  v,  Owen,  14  N.  J.  L.  504;  and  asked  for  a  reversal  of  the  order. 

State  V,  Mayhew,  9  N.  J.  L.  70;  State  the  court  will  inquire  into  the  order 

V.   Bidleman,  17  N.  J.  L.  20,  where,  complained  of,  and,  on  motion,  award 

the    Sessions    having    confirmed    on  2l procedendo.    Levin  v.  Hanley,  Wright 

appeal  an  order  of  filiation  made  by  (Ohio)  588. 

two  justices,  the  Supreme  Court  re-  1.  SomiBiion  of  Beoord  for  Correction, 

versed   the    judgment   of    affirmance  — Meirs   v,    Bussom  (N.  J.,  1894),  30 

because  no  proof  had  been  introduced  Atl.  Rep.  433,  a  case  where  a  justice 

in    the  Sessions,   and    remanded   the  rendered    judgment    in    figures    and 

cause  to  the  Court  of  Sessions.     But  not  in  words  at  length.     Although  the 

in  Cory  v,  Lewis,  5  N.  J.   L.  976,  the  error   was    reversible,    the  court,  on 

Supreme  Court  reversed  an  order  of  motion  of  the  defendant  in  certiorari, 

the  Common  Pleas   vacating  an   at-  instead   of    reversing    the  judgment, 

tachment,  and  retained  the  cause  for  remitted  the  record  for  correction, 

further  proceedings  to  be  had  in  the  2.    Improper    Sentence.  —  Where   de- 

Supreme  Court.  fendant  was  convicted  of  fornication 

Procedendo.  —  The     Circuit    Court,  and  bastardy,  and  sentenced  for  bas- 

upon  reversing  a  judgment  of  a  jus-  tardy  only,   the    Superior  Court   re- 

tice  of  the  peace  in  forcible  entry  and  versed  the  sentence  and  remitted  the 

detainer   for   the    rejection  of    com-  record,  that  the  defendant  might  be 

petent  evidence,  should  award  a  pro-  brought    into    court    and    sentenced 

cedendo.     Bliss  v,  Winston,  i  Ala.  344.  properly.     Com.  v.  Gurley,  45  Pa.  St. 

See  also  Turnley  v,  Stinson,  i  Ala.  392. 

456.  State  V,  Sue,  Cam.  &  N.  (N.  Car.) 

Erroneous  Order  on  Appeal. — Where  54,  was  a  case  in  which  the  conviction 

the  Court  of  Sessions,  on  appeal  in  of  a  slave  was  removed  by  a  certio- 

proceedings  for  the  removal  of  a  pau-  rari  and  habeas  corpus,  and  it  was 

per,  instead  of  rendering  a  final  deci-  found   that   the   slave   had   been  im- 

sion  quashed  the  order   of  removal,  properly   sentenced    to   deatli.      The 

the  Supreme  Court  on  certiorari  re-  appellate  court  remanded  the  cause  to 

versed    the    order    of    quashal    and  the  County  Court  for  sentence  such  as 

awarded    a    procedendo.       Plunkett's  the   latter  court    should    think   just, 

Creek  Tp.  v.  Fairfield  Tp.,  58  Pa.  St.  short  of  death. 

20Q.  8.  SeminionofBecord  upon  Affirmance. 

Refusal  to  Obey  Mandateof  Supreme  — State   v.    Kenny,  47   N.   J.   L.    251, 

Court. — Where  the  Supreme  Court  re-  affirmed  in  (N.  J.,  1886)  7  Atl.  Rep.  679, 

verses   a  judgment  of  the  Common  a  case  where  a  judgment  rendered  by 

Pleas  on  writ  of  error,  and  an  order  a  justice  of  the  peace  was  affirmed. 

of  the    Common    Pleas    refusing    to  4.  Martin  v.  State,  35  Wis.  294. 

pocket  the  cause  pursuant  to  the  man-  5.  Georgia. — Code  Ga.,  §4067  (Act 
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8.  Beititution— ^.  Of  Possession. — Where  an  order  or  judg- 
ment is  quashed  or  reversed  because  the  inferior  tribunal  ex- 


1850),  provides  that  "  upon  the  hear- 
ing of  a  writ  of  certiorari  the  Superior 
Court  may  order  the  same  to  be  dis- 
missed, or  return  the  same  to  the 
court  from  which  it  came,  with  in- 
structions; and  in  all  cases  when  the 
error  complained  of  is  an  error  in 
law,  which  must  finally  govern  the 
case,  and  the  court  shall  be  satisfied 
there  is  no  question  of  fact  involved 
which  makes  it  necessary  to  send  the 
case  back  for  a  new  hearing  before 
the  tribunal  below,  it  shall  be  the 
duty  of  the  said  judge  to  make  a  (inal 
decision  in  said  case,  without  sending 
it  back  to  the  tribunal  below."  Where 
the  facts  are  conflicting,  the  Superior 
Court  should  direct  a  new  trial  to  be 
had  in  the  justice's  court,  instead  of 
itself  rendering  a  final  judgment. 
Rome  R.  Co.  v.  Ransom,  78  Ga.  705; 
Holliday  v.  Poole,  77  Ga.  159;  Georgia, 
R.,  etc.,  Co.  V,  Bird,  76  Ga.  13;  Mitch- 
ell r.  Western,  etc.,  R.  Co.,  66  Ga. 
242;  Smith  z/.  Wade,  65  Ga.  753;  Sapp 
V,  Adams,  65  Ga.  600;  Claton  v. 
Ganey,  63  Ga.  331;  Uesvergers  v. 
Kruger,  60  Ga.  100. 

Instructions. — It  is  the  better  prac- 
tice to  send  instructions  to  the  justice. 
Star  Glass  Co.  v.  Longley,  64  Ga.  576. 
But  failure  to  give  them  is  not  rever- 
sible error.    Holliday  v,  Poole,  77  Ga. 

159- 
Maisaohnietts.  —  Under  Stat.  Mass. 

1858,  c.  109,  re-enacted  by  Gen.  Stat., 
c.  145,  §  9i  which  provides  that  "  when 
the  proceedings  of  any  inferior  tri- 
bunal are  brought  up  by  a  writ  of  cer- 
tiorari, the  court  may  quash  or  affirm 
such  proceedings,  or  enter  such  judg- 
ment as  the  court  below  should  have 
rendered,  or  may  make  such  order, 
judgment,  or  decree  in  the  premises  as 
law  and  justice  may  require,"  the  Su- 
preme Judicial  Court,  upon  certiorari 
to  review  proceedings  of  county  com- 
missioners for  an  abatement  of  taxes, 
may,  instead  of  quashing  the  pro- 
ceedings of  the  commissioners,  va- 
cate an  erroneous  abatement  of  taxes, 
and  order  further  proceedings  by  the 
county  commissioners.  Lowell  v. 
Middlesex  County,  6  Allen  (Mass.)  131. 
Miohigan. — Under  Act  Mich.  1849,  it 
was  held  that  the  Circuit  Court,  on 
certiorari  to  the  County  Court,  may 
upon  reversal  remand  the  cause  for  a 


new  trial.     Herring  v.  Hock,  z  Mich. 

501. 

Xitionri. — Act  Mo.  relative  to  for- 
cible entry  and  detainer  provided 
(section  11)  *'that  no  appeal  shall  be 
allowed  from  the  judgment  of  the  jus- 
tices under  this  act;  but  the  proceed- 
ings may  be  removed  after  judgment 
by  certiorari  into  the  Circuit  Court 
and  there  set  aside  for  irregularity." 
It  was  held  that  the  Circuit  Court, upon 
finding  irregularities  in  the  proceed- 
ings of  the  justices,  had  no  right  to  re- 
mand the  cause  to  the  justices.  Sholar 
V.  Smyth,  3  Mo.  416. 

Hew  Jersey. — New  Jersey  Rev.,  p. 
557i  %  103*  provides  that  if,  in  any 
cause  or  proceeding  removed  by  cer- 
tiorari, it  shall  appear  equitable  and 
just  that  a  rehearing  thereof  be  had 
before  a  justice,  the  Supreme  Court 
or  Circuit  Court  may  order  that  such 
rehearing  be  had.  In  State  v.  Berry, 
42  N.  J.  L.  60,  the  Supreme  Court,  on 
certiorari  to  a  justice  of  the  peace, 
remanded  the  cause  for  a  new  trial 
because  there  had  been  a  mistrial. 

Hew  York.— Act  N.  Y.  1837,  entitled 
An  Act  Relating  to  Assistant  Justices' 
Courts  in  the  City  of  New  York  (Stat. 
1837,  p.  538),  which  provided  (section 
3)  that  the  Superior  Court  of  the  city 
of  New  York  on  certiorari  **  may  re- 
mit the  cause  to  the  court  below  for 
a  new  trial  or  otherwise,  with  such 
directions  as  may  be  deemed  right," 
did  not  apply  to  the  Marine  Court  of 
the  city  of  New  York,  and  on  certio- 
rari to  the  latter  court  an  order  for  a 
new  trial  was  unauthorized.  Luff  v. 
Pope,  5  Hill  (N.  Y.)  413,  aMrmtd  in  7 
Hill  (N.  Y.)  577. 

/Reassessment  of  Taxes ^ — Where  the 
property  of  a  town  was  assessed  at 
sixty  per  cent  of  its  actual  value,  and, 
in  order  to  make  the  relator's  assess- 
ment conform  to  that  of  other  tax- 
payers, it  was  necessary  to  direct  the 
assessors  to  assess  him  at  sixty  per 
cent  of  the  actual  value  of  his  prop- 
erty, which  would  have  been  unlaw- 
ful, under  a  statute  giving  the  court 
power  to  strike  an  assessment  from 
the  roll,  or  to  correct  the  assessment, 
or  order  a  reassessment,  the  court 
ordered  the  assessment  to  be  stricken 
from  the  roll  as  illegal,  and  a  new  as- 
sessment to  be  made  at  the  full  value 
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ceeded  its  jurisdiction,  or  because  it  did  not  proceed  lawfully, 
and  the  prosecutor  of  the  writ  has  been  deprived  of  the  possession 
of  land  or  chattels  under  such  order  or  judgment,  a  writ  of  resti- 
tution is  issued,  or  restitution  is  ordered  in  a  summary  manner;* 

of  the  property  of  the  town.  People  reversing  such  judgment,  should  not 
V.  Fraser  (Supreme  Ct.),  26  N.  Y.  have  made  an  order  restoring  the 
Supp.  814.  possession;  Newton  v.  Lcary,  64  Wis. 
Hortk  Carolina  —  5'/a/M^/  Respecting  190,  holding  the  like.  See  also  Sholar 
Venue,  —  In  Henry  v.  Heritage,  2  v.  Smyth,  3  Mo.  416. 
Hayw.  (N.  Car.)  38,  where  a  new  trial  Alabama.  —  Code  Ala.  1886,  §  795, 
was  necessary  in  caveat  proceedings,  provides  for  a  trial  de  novo  in  the  Cir- 
U  was  directed  to  be  had  before  the  cuit  Court  on  certiorari  to  a  justice's 
County  Court,  because  Act  N.  Car.  court.  Where  the  Circuit  Court  ren- 
1777,  c.  I,  §6,  and  Act  N.  Car.  1779,  dered  a  judgment  for  the  defendant 
c.  4.  2  I,  contemplated  that  the  trial  in  forcible  entry  and  detainer,  and 
should  be  had  in  the  county  where  the  plaintiff  had  prevailed  in  the  jus- 
tbe  premises  lay.  lice's  court  and  been  put  in  posses- 
Texas. — In  Newson  v.  Chrisman,  9  sion,  the  Circuit  Court  might  order 
Tex.  113,  it  was  held  that  on  certiorari  restoration  of  possession,  although 
from  the  District  Court  to  the  County  not  expressly  authorized  to  do  so  by 
Court  to  review  the  settlement  of  an  the  statute.  Wright  v.  Hurt,  92  Ala. 
administrator's  account,  the  District  591. 

Court,  by  Hart.  Dig.  (Tex.),  art.  718,  luuanoe  of  Writ  by  Inferior  Court. — 
was  authorized  to  open  the  account  Prac.  Act  Nev.,  ^§  444,  445,  provide 
and  certify  the  result  to  the  Probate  that  on  certiorari  **  a  copy  of  the  judg- 
Court.  Sayles  Civ.  Stat.,  art.  298,  pro-  ment,  signed  by  the  clerk,  shall  be 
vides  that  **  the  cause  shall  be  tried  de  transmitted  to  the  inferior  tribunal," 
Mfvo,^*  and  that  "the  judgment  shall  and  that  **a  copy  of  the  judgment, 
be  certified  to  the  County  Court  for  signed  by  the  clerk,  entered  upon  or 
observance."  attached  to  the  writ  or  return,  shall 
Vermont.— Rev.  Laws  Vt.,  §  182,  au-  constitute  the  judgment  roll."  Where 
thorizes  the  Supreme  Court  to  "try  there  was  a  judgment  for  the  plaintiff 
and  determine  questions  of  law  re-  in  forcible  entry  and  detainer,  and 
moved  from  the  County  Court  in  pur-  upon  appeal  to  the  District  Court  the 
suance  of  law."  In  Sumner  v.  Hart-  plaintiff  again  recovered  judgment, 
land,  25  Vt.  641,  the  Supreme  Court  and  the  Supreme  Court  upon  certio- 
said,  "We  never  retain  any  of  these  rari  annulled  and  set  aside  the  pro- 
session  matters  in  this  court;  but  we  ceedings  had  and  judgment  entered 
either  quash  them  altogether  or,  after  in  the  District  Court,  a  copy  of  the 
reversing  some  erroneous  judgment,  judgment  of  the  Supreme  Court  was 
remand  them  for  further  proceed-  sent  to  the  District  Court,  and  no 
ings."  further  positive  or  affirmative  action 
1.  State  V,  Rose  (N.  Dak.,  1894),  58  by  the  District  Court  was  necessary 
N.  W.  Rep.  514;  Cooke  v»  Rein  hart,  or  proper;  and  it  had  no  jurisdiction 
I  Rawle  (Pa.)  317,  where  the  Court  of  to  enter  a  judgment  in  terms  similar 
Common  Pleas,  on  motion,  improp-  to  that  of  the  Supreme  Court,  and  to 
crly  reversed  proceedings  for  the  sale  order  a  writ  of  restitution,  with  costs 
of  land  under  an  execution.  The  Su-  against  the  plaintiff.  Leonard  v,  Pea- 
preme  Court,  on  certiorari  to  the  Com-  cock,  8  Nev.  157. 
mon  Pleas,  reversed  the  judgment  of  Failure  of  Jnetioe  to  Enter  Judgment, 
the  Common  Pleas  and  awarded  a  — Where  a  justice  of  the  peace  in  re- 
writ  of  restitution.  But  see,  contra^  plevin,  instead  of  making  an  order 
Clason  V.  Shotwell,  12  Johns.  (N.  Y.)  for  the  delivery  of  the  goods  to  the 
31,  reversing  10  Johns.  (N.  Y.)  304,  plaintiff,  pursuant  to  the  verdict,  as 
wherein  it  was  held  that,  a  justice  of  required  by  Rev.  Stat.  Wis.,  §§  3662 
the  peace  having  convicted  the  de-  and  3742,  merely  read  the  verdict  and 
fendant  in  forcible  entry  and  detainer,  entered  the  same  in  his  docket,  the 
the  Supreme  Court  should  have  con-  Circuit  Court  properly  reversed  the 
fined  itself  to  reversing  or  affirming  judgment  of  the  justice  and  held  it 
the  jttdgmeatof  the  justice,  and,  upon  for  naught,  but  should  not  have  made 
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especially  where  the  inferior  tribunal  acted  altogether  without 
jurisdiction.* 

After  Death  of  Party  in  Poieeaiioii. — Where  a  judgment  in  forcible 
entry  and  detainer  is  reversed,  a  writ  of  restitution  delivered  to 
the  sheriff  after  the  death  of  the  party  against  whom  it  was  issued 
should  be  quashed,  although  it  was  tested  before  his  death.* 

b.  Of  Money. — Where  a  judgment  for  the  recovery  of  money 
is  reversed  after  it  has  been  collected  by  execution,  the  defend- 
ant is  entitled  to  restitution.* 

Yolnntary  Payment  and  Bepayment. — Where  a  fine  and  costs  have  been 
voluntarily  paid  by  the  defendant  before  the  issuance  of  a  writ  of 
certiorari,  he  is  not  entitled  to  a  writ  of  restitution.*  And  so 
where  money  has  been  collected  on  a  judgment  before  reversal 
on  certiorari,  but  subsequently  the  money  is  refunded,  a  writ  of 
restitution  should  not  issue.* 

9.  EcB  Judicata. — Judgments  rendered  on  certiorari,  whether 
^quashing  the  writ  or  adjudicating  upon  the  regularity  of  the  pro- 
ceeding of  the  inferior  tribunal,  are  analogous  to  judgments  in 
general,  with  respect  to  their  effect  upon  the  right  of  the  parties 
to  make  subsequent  applications  for  the  writ,  and  as  regards  the 
estoppel  upon  the  parties  thereafter  to  question  the  validity  of 
the  proceedings,  or,  in  the  event  of  the  quashal  or  reversal  thereof, 
to  institute  new  proceedings  before  the  inferior  tribunaL* 

The  DiBmisial  of  the  Writ,  or  of  the  petition  therefor,  because  of  in- 
formalities or  irregularities,  and  not  for  the  reason  that  the  writ 
does  not  lie,  is  not  a  bar  to  the  issuance  of  the  writ  upon  a  subse- 
quent application.''  Where,  however,  the  writ  was  dismissed  on 
the  merits,  i,e,^  for  the  reason  that  the  petitioner  therefor  was  not 


an  order  restoring  the  property  to  the 
defendant.  Smith  z/.  Bahr,  62  Wis.  244. 

1.  State  V,  Rose  (N.  Dak.,  1894),  58 
N.  W.  Rep,  514. 

8.  Quigley  v,  Middleton,  10  N.  J. 
L.  293. 

8.  Arrowsmith  v,  Vanarsdale,  21 
K.  J.  L.  471,  a  case  where  a  judgment 
for  the  plaintiff  was  affirmed  in  part 
and  reversed  in  part  after  it  had  been 
collected  by  execution.  It  was  held 
that  the  defendant  was  entitled  to  a 
restitution  of  the  amount  levied  in 
excess  of  the  sum  for  which  the  judg- 
ment was  affirmed,  together  with  exe- 
cution fees  and  interest,  although  the 
total  amount  thereof  exceeded  the  sum 
recovered  by  the  plaintiff. 

4.  Com.  r.  Gipner,  118  Pa.  St.  379. 

5.  Sharp  v.  Moore,  3  N.  J.  L.  521, 
in  which  case  a  writ  of  restitution, 
having  been  improvidently  issued, 
was  quashed. 

6.  See  article  Res  Judicata,  Am. 
and  Eng.  Ency.  Law. 


7.  State  V,  Washoe  County,  12  Nev. 
17,  where  the  writ  was  issued  notwith- 
standing the  denial  of  a  prior  appli- 
cation for  insufficiency  of  the  petition; 
Harlow  V.  Rosser,  28  Ga.  219,  wherein 
a  second  writ  was  not  dismissed  be- 
cause of  the  dismissal  of  the  first  for 
informalities  ;  Hendriz  v,  Kellogg, 
32  Ga.  435,  where  the  first  writ  was 
dismissed  because  of  the  insufficiency 
of  the  affidavit;  Grimes  v.  Jones,  48 
Ga.  362,  where  the  dismissal  was  be- 
cause no  affidavit  had  been  filed;  Mer- 
cer V.  Davidson,  80  Ga.  495,  where 
the  bond  for  the  first  writ  was  insuffi- 
cient. See  also  Bonds  v»  Pearce,  74 
Ga.  837. 

Order  Ent«nd  Hnne  pro  Tvno. — ^Wherc 
a  motion  to  dismiss  was  overruled, 
but  the  order  was  not  entered  in  the 
minutes,  it  could  be  entered  at  a  sub- 
sequent term  nunc  pro  tunc,  and  con- 
sidered res  judicata  upon  a  motion 
then  made  on  the  same  grounds. 
Fuller  v»  Arnold,  64  Ga.  599. 
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entitled  to  it,  the  judgment  of  dismissal  is  a  bar  to  the  subse- 
quent issuance  of  another  writ.^  But  since  the  dismissal  of  the 
writ  rests  in  the  sound  discretion  of  the  court,  it  is  not,  in  subse- 
quent proceedings,  res  judicata  as  to  the  validity  of  the  proceed- 
ings which  were  sought  to  be  reviewed.* 

AfinnaiLM  of  the  Proeeedinge  of  the  inferior  tribunal  on  certiorari  is 
a  bar  to  the  subsequent  issuance  of  another  writ,  on  the  applica- 
tion of  the  prosecutor  of  the  first  writ,  for  the  purpose  of  review- 
ing the  same  proceedings  ;  '  and,  in  a  subsequent  suit  against  the 
prosecutor  of  the  writ,  is  res  judicata  as  to  the  validity  of  the 
proceedings.* 

The  Vaeation  of  the  Proeeedlngi  before  the  inferior  tribunal,  and  a 
perpetual  supersedeas,  are  operative  only  as  to  the  proceedings 
vacated,  and  do  not  affect  new  proceedings  instituted  for  the 
same  purpose.* 

Ai  to  Fenona  not  Partlea  to  the  litigation  on  certiorari,  the  judg- 
ment is  not  conclusive,  and  for  their  benefif  a  second  writ  may 
issue.* 

ZVn.  Costs— 1.  Whether  Costs  are  Allowable— a.  At  Common 
Law.  ^The  learning  upon  the  question  of  the  allowance  of  costs 
on  certiorari  does  not  differ  materially  from  the  well-established 
doctrines  as  to  the  allowance  of  costs  generally.''  Costs,  eo 
nomine^  being  the  creation  of  statute,  have  been  uniformly  denied 
on  certiorari,  as  in  other  cases,  unless  expressly  given  by  statute.® 


1.  Dbndiud  of  First  Writ  for  laches. 
—In  Trigg  v.  Boyce,  4  Hayw.  (Tenn.> 
100,  a  case  where  the  first  writ  had 
been  dismissed  for  laches,  it  was  held 
that  a  subsequent  writ  should  be  dis- 
missed. 

Grounds  of  Biimiisal  not  Appearing. — 
In  Williams  v.  Williams,  34  Miss.  143, 
the  first  writ  was  dismissed  "on  sug- 
gestion," but  what  was  the  ground 
of  the  suggestion  did  not  appear. 
The  Supreme  Court  reversed  a  judg- 
ment overruling  a  motion  to  dismiss 
a  writ  subsequently  sued  out,  the  mo- 
tion being  based  on  the  dismissal  of 
the  first  writ. 

8.  Validity  of  Aseessment. — People  v. 
Kingston,  loi  N.  Y.  82,  wherein  it 
was  held  that  the  dismissal  of  a  cer- 
tiorari sued  out  to  review  assessment 
proceedings  was  not  conclusive  as  to 
the  validity  of  the  assessment  in  pro- 
ceedings by  mandamus  to  compel  the 
levy  of  the  tas,  although  the  court 
had  actually  examined  the  proceed- 
ings of  the  assessors  and  held  them 
regular. 

S.  State  V,  Water  Com'rs,  30  N.  J. 
L.  247. 

4.  Validity  of  Afaeiiment.— In  an  ac- 


tion to  recover  assessments  for  im- 
provements made  by  a  "  meadow  com- 
pany,'* a  judgment  rendered  on  a  writ 
of  certiorari,  sued  out  by  the  defend- 
ants to  test  the  validity  of  the  assess- 
ment, is  res  adjudicata  as  to  its  va- 
lidity. North  River  Meadow  Co.  v. 
Christ  Church,  22  N.  J.  L.  424. 

5.  In  Thompson  v.  State,  20  Ala.  54, 
a  criminal  prosecution  for  obstructing 
a  highway  which  had  been  opened  by 
proceedings  had  in  the  commissioners' 
court,  after  prior  proceedings  had 
been  set  aside  and  a  supersedeas  made 
final,  the  judgment  of  quashal  was 
not  considered. 

6.  Citizens'  Gas  Light  Co.  v.  State, 
44  N.  J.  L.  648. 

7.  See  article  Costs. 

8.  Fraser  v.  District  of  Columbia, 
18  D.  C.  150;  Com.  V.  Ellis,  11  Mass. 
465;  Exf,  Cushman,  4  Mass.  565;  State 
V.  Leavitt,  3  N.  H.  44;  State  v.  Blake, 
36  N.  J.  L.  442;  People  v,  McDonald, 
69  N.  Y.  362,  reversing  as  to  costs 
People  V,  McDonald,  4  Hun  (N.  Y.) 
187;  Baldwin  v.  Wheaton,  12  Wend. 
(N.  Y.)  262:  Smith  v.  Luce,  14  Wend. 
(N.  Y.)  237;  Tallman  v.  Bigelow,  10 
Wend.  (N.  Y.)  421;  Low  v.  Rogers,  8 
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b.  Under  Statutes. — By  statute  in  many,  if  not  all,  of  the 

United  States,  however,  costs  are  allowed  on  certiorari,  as  in 

Johns.  (N.Y.) 321;  Wheeler  V.  Roberts,  and  before  the  statute  of  Gloucester, 
7  Cow.  (N.  Y.)  536;  Caldwell's  Case,  justices  in  Eyre  used  to  assess  the 
13  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  405;  plaintiff's  costs,  where  he  prevailed. 
People  V.  Kelly,  35  Barb.  (N.  Y.)  444,  at  a  reasonable  sum,  exclusive  of  the 
13  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  405;  damages  which  he  had  recovered.  ♦*• 
People  v.  Heath,  20  How.  Pr.  (N.  Y.  Courts  of  common  law  have  long  ex- 
Supreme  Ct.)304;  Haviland  v.  White,  ercised  an  equitable  power  in  matter 
7  How.  Pr.  (N.  Y.  Supreme  Ct.)  of  costs.  There  is  no  statute  giving 
154;  People  V,  Metropolitan  Police  costs  on  granting  new  trials,  putting 
Board,  26  How.  Pr.  (N.  Y.  Supreme  off  causes,  failing  in  applications  made 
Ct.)  450;  People  V,  O'Brien,  6  Abb.  to  the  legal  and  discretionary  powers 
Pr.,  N.  S.  (N.Y.  Ct.  App.)63;  People  v.  of  this  court;  and  yet  costs  in  such 
Board  of  Police,  39  N.  Y.  506;  People  cases  are  constantly  ordered  to  be 
v.  Tax  Com'rs,  76  N.  Y.  64,  wherein  paid.  These  writs  of  certiorari  are  in 
People  V.  McDonald,  69  N.  Y.  362,  is  the  nature  of  writs  of  error,  and  costs 
cited  with  approval;  People  v.  Over-  upon  them,  as  in  error,  are  clearly 
seers  of  Poor,  6  How.  Pr.  (N.  Y.  Su-  within  the  spirit  and  equity  of  the 
preme  Ct.)25.  statutes  giving  costs  in  error." 

Maryland.  —  In  State  v.  Duvall,  4  In  Stiers  v.  Stiers,  20  N.  J.  L.  52, 
Har.  &  M.  (Md.)4.  the  question  aiose  the  court,  upon  setting  aside  the  pro- 
as to  whether  or  not  the  party  suing  ceedings  under  review,  declined  to 
out  the  writ  was  liable  for  costs  award  costs.  Said  Hornblower,  C.J.: 
upon  its  being  quashed,  and  the  court  *'  Costs  eo  nomine  were  certainly  given 
reserved  the  point  for  future  decision,  by  statute;  and  from  time  to  time  the 

In  Hew  JerMy  costs  have  been  al-  legislature   have   prescribed   the  ser- 

lowed  without  any  express  statutory  vices  to  be  paid  for  and  the  sums   to 

authority   to  do  so.     But  the  courts  be  allowed.     A  party,  then,  cannot  be 

merely  allowed  costs  to  the  defendant  entitled  to  costs  as  such,   unless  the 

in  certiorari  on  affirmance  of  the  pro-  legislature  have  prescribed  the  items 

ceedings  complained  of  or  upon  dis-  and   the  sums  to  be  paid."     Criticis- 

missal  of  the  writ,  and  denied  costs  on  ing  Hann  v,  M'Cormick,  4  N.  J.  L. 

reversal.  121,  wherein    Southard,  J.,  said    that 

In  Aller  v.  Shurts,  17  N.  J.  L.  188,  costs  were  allowable  to  the  prevailing 

costs  were  allowed  the  defendant  in  party,  and  that  "  express  provision  is 

certiorari   on   affirmance   of   the   pro-  necessary   to    prevent   his    obtaining 

ceedings  complained  of;  Hornblower.  them;"  and  ^jc//«iW«^  Aller  v.  Shurts, 

C.J.,  saying  :  *'  The  question  of  costs  17  N.  J.  L.  188,  by  pointing  out  that  in 

on  the  affirmance  or  dismissal  of  cer-  that  case  the  court  went  no  further 

tioraris  prosecuted  under  the  common-  than  to  countenance  the  allowance  of 

law  jurisdiction  of  this  court  has  been  costs  to  the  defendants  in  certiorari, 

so  repeatedly  raised   of  late,   that  it  when  the  order,  decree,  or  proceeding 

seems  to  be  the  duty  of  the  court  to  was  affirmed,  or  where  the  writ  was 

settle  it  definitively,  upon  precedent  or  quashed  for  irregularity  or  dismissed 

principle.     By  the  common  law,  costs,  for   want   of   prosecution.      See   also 

eo  nomine^  were  never  given  to  either  State  v.  Meyer,  40  N.  J.  L.  252,  and 

party  in  any  actions  whatsoever.     If  Montgomery  v.  Bruere,  11  N.  J.  L.  168, 

the  plaintiff  failed,    he  was   amerced  wherein  costs  were  allowed  on dismiss- 

pro  /also  clamor e.      If  he  succeeded,  ing  the  writ;  State  v.  Blake,  36  N.  J. 

the  defendant  was  in  misericordia  for  L.  442,  following  Aller  v.  Shurts,   17 

his  unjust  detention  of  the  plaintiff's  N.  J.   L.   188,  and  allowing  costs  on 

right;  but  was  not  liable  to  costs  of  affirmance    against   the    plaintiffs    in 

suit,   as   such.       But   although   costs  certiorari;  and  Jewell  v,  Arwine,  i  N. 

were  not  given  at  the  common  law,  by  J.  L.  44,  wherein  it  was  said  that  costs 

the  name  of  costs,  yet  in  reality  they  may  be  awarded  on  affirmance,  but  not 

were  always  included  in  the  quantum  on  reversal. 

of  damages  in  actions  where  damages  Analogy  of  Cortiorari  to  Writ  of  Error. — 

were  given,   and  in  such  cases  were  When  costs  are  allowed  on  certiorari, 

assessed    by  the   jury.      Afterwards,  by  analogy  of  certiorari  to  the  writ  of 
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other  cases.  Costs  are  given,  in  a  measure,  as  a  penalty  for  vex- 
ing the  opposite  party,  and  statutes  authorizing  them  are  not  to 
be  extended  by  inference  or  implication.  When  the  case  is  not 
within  the  letter  and  intent  of  the  statute  costs  will  not  be 
allowed.* 

statute  Allowing  Coeti  on  Appeal. — It  has  been  held  that  a  statute 
allowing  costs  on  appeal  from  a  justice's  court  is  applicable  where 
the  writ  of  certiorari  is  sued  out  as  a  substitute  for  such  appeal.* 

Wliether  Certiorari  ii  an  Aetion. — A  statute  giving  costs  in  *'all 
actions"  does  not  apply  to  certiorari,  since  certiorari  is  not  an 
action  at  law.' 

Certiorari  ie  a  8peeial  Proceeding,  and  under  the  New  York  statutes 
allowing  costs  in  special  proceedings  costs  have  been  awarded  on 
certiorari.* 

error,  they  should  not  be  allowed  to  Supreme  Ct.)  527,  the  relator  made  an 

the  plaintiff  in  certiorari,  under  the  application  to  the  court  for  direction 

iVVw  Jersey  statute,  which  does  not  as  to  costs,  and  the  court,  in  directing 

grive  costs  to  the  plaintiff  in  error,  but  the  costs,  allowed  him  the  costs  of  the 

only  subjects  him  to  costs  if  he  fails  motion. 

to  maintain  his  writ.     Stiers  v,  Stiers,  8.  Foreman  v.  Gregory,  17  Tex.  193. 

20  N.  J.  L.  52.  8.  Stetson  v,  Penobscot  County,  72 

Writ  Sued  out  by  State. — In  People  v.  Me.  17. 

O'Brien,  6  Abb.  Pr.,  N.  S.  (N.  Y.  Ct.  Attomey'sPee.— Under  Rev.  Stat.  U. 

App.)63,  it  was  held  that  there  was  no  S.,  g  824,  allowing  an  attorney's  fee  of 

authority  to  allow  costs  on  certiorari  five  dollars  "  in   cases  at   law,    when 

sued  out  by  the  people.  the  case  is  discontinued,"  such  fee  is 

1.  Atkinson  v,  Crossland,  4  Watts  not  allowable  upon  the  dismissal  of  a 

(Pa.)  450,  wherein  the  court  announced  petition  for  certiorari,  since  certiorari 

the  propositions  stated  in  the  text,  and  is  a  special  remedial  writ  and  cannot 

held  that  since,  under  the  Pennsylva-  be  classed  with  ordinary  suits  at  law. 

ma  statute,  the  right  to  costs  depended  Fraser   z/.  District  of  Columbia,  18  D. 

on  the  relative  amount  recovered  or  C.  150. 

abated  by  the  judgment  on  certiorari,  4.  Hew  York  Code  Civil  Prooednre. — 

the  statute  was  inapplicable  where  the  N.  Y.  Code  Civ.  Pro.,  §  3240,  provides 

writ  was  sued  out  to  set  aside  an  exe*  that  "costs   in  a  special  proceeding, 

cution   issued   before   judgment,  and  instituted  in  a  court  of  record,  or  upon 

that  consequently  upon  reversal  the  an  appeal    in   a    special   proceeding, 

plaintiff  was  not  entitled  to  costs.  taken  to  a  court  of  record,  where  the 

Inquisition  not  a  Judgment.  —  Upon  costs  thereof  are   not  specially  regu- 

the  quashal  of  an  inquisition  of  an  en-  lated  in  this  act,  may  be   awarded  to 

croachment  on  a  highway,  found  under  any    party   in  the .  discretion   of  the 

the  Act  to  Regulate  Highways,  section  court,  at  the  rates  allowed  for  similar 

20  ( I  Laws  N.  Y.  596),   costs  are  not  services,  in  an  action  brought  in  t;^e 

allowed,  since  the  inquisition  is  not  a  same    court,    or    an    appeal    from   a 

judgment  or  order  made  for  the  bene-  judgment    taken   to   the  same  court, 

fit  of  another  person,  within  the  New  and  in  like  manner." 

York  statute  (i  Laws  N.  Y.  192)  rel-  Coiti  of  AppeaL— Under   Act   N.  Y. 

ative  to  suing  out  writs  of  certiorari.  1854,   c.    270,  §  3,    providing   that    in 

Low  z'.  Rogers,  8  Johns.  (N.  Y.)32i.  special    proceedings,  and    on   appeal 

Statute   Denying  Coste. — In   Seabury  therefrom,  costs   may  be  allowed   in 

V.  BoUes,  52  N.J.  L.  413,  the  plaintiff  in  the  discretion  of  the  court,  on  reversal 

certiorari  was   denied   costs,  under  a  by  the   Court  of  Appeals   of  a   judg- 

statute  declaring  that  no  cpsts  shall  ment  rendered  on  certiorari   the  ap- 

be  allowed  the  plaintiff  in  certiorari  in  pellants  are  not  entitled  to   costs  un- 

the  court  of  review.                '  less  they  are  given  by  the  Court    of 

Coets  of  Motion  to  Direot  Coiti.  —  In  Appeals.     People   v.   Smith,    13   Hun 

People  V,  Flake,  14  How.  Pr.  (N.  Y.  (N.  Y.)  227.                                             ! 
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Analogy  «f  Certiorari  to  Writ  of  Error. — Costs  asked  by  reason  of  the 
analogy  of  certiorari  to  a  writ  of  error  have  been  denied  where 


In  People  v.  Nelliston,  79  N.  Y.  638, 
it  was  held  that  costs,  on  appeal  to  the 
Court  of  Appeals  from  a  judgment 
rendered  on  certiorari,  were  allowable; 
and  it  was  said  that  it  mattered  not 
whether  the  appeal  was  from  a  judg* 
ment  or  from  an  order  superseding 
the  writ. 

In  People  r.  Van  Alstyne,  3  Keyes 
(N.  Y.)  35.  the  Court  of  Appeals,  in 
affirming  a  judgment  of  the  Supreme 
Court  on  certiorari,  allowed  costs  of 
appeal. 

In  People  v.  Wheeler,  21  N.  Y.  82, 
the  Court  of  Appeals,  in  reversing  a 
judgment  rendered  by  the  Supreme 
Court  on  certiorari,  allowed  costs  to 
the  appellants. 

Laws  Hew  York  1840  and  1844.— 
Under  Laws  N.  Y.  1840,  327,  and  Laws 
N.  Y.  1844,  402,  costs  were  allowed  on 
every  certiorari.  People  v.  Metro- 
politan Police  Board,  36  How.  Pr. 
(N.  Y.  Supreme  Ct.)  450,  explaining 
Baldwin  v,  Wheaton,  12  Wend.  (N. 
Y.)  262,  wherein  the  attention  of  the 
court  was  not  called  to  the  statute. 

Bocisions  under  Old  Code  of  Proeeduro. 
—Code  Pro.  N.  Y.,  §  318,  provided 
that  "  when  the  decision  of  a  court  of 
inferior  jurisdiction,  in  a  special  pro- 
ceeding,  shall  be  brought  before  the 
Supreme  Court  for  review,  such  pro* 
ceeding  shall  for  all  the  purposes  of 
costs  be  deemed  an  action  at  issue, 
on  a  question  at  law,  from  the  time 
the  same  shall  be  brought  into  the 
Supreme  Court,  and  the  costs  thereon 
shall  be  awarded  and  collected  in 
such  manner  as  the  court  shall  direct, 
according  to  the  nature  of  the  case." 

In  the  following  cases  costs  were 
allowed  on  the  theory  that  the  writ 
was  a  "special  proceeding":  Havi- 
land  V,  White,  7  How.  Pr.  (N.  Y. 
Supreme  Ct.)  154,  wherein  the  writ 
was  sued  out  of  the  Supreme  Court  to 
review  proceedings  in  the  Court  of 
Sessions  to  compel  a  son  to  support  his 
indigent  father,  followed  in  People  v. 
Flake,  14  How.  Pr.(N.  Y.  Supreme  Ct.) 
527,  a  case  where  the  writ  was  sued  out 
to  review  the  reversal  by  referees  of  an 
order  made  by  commissioners  of  high- 
ways laying  out  a  highway  ;  People 
r.  Highway  Commissioners,  27  How. 
Pr.  (N.  Y.  Supreme  Ct.)  158,  wherein 
it    was    held  that    the    relator   was 


entitled  to  costs  upon  reversal  of  pro* 
ceedings  of  commissioners  of  high- 
ways for  an  alleged  encroachment  on 
a  highway  ;  People  v.  Fuller,  40  How. 
Pr.  (N.  Y.  Supreme  Ct.)  35;  People  v. 
Van  Alstyne,  3  Keyes  (N.  Y.)  35, 
wherein  costs  were  allowed  on  revers- 
ing a  decision  of  commissioners  of 
highways  laying  out  a  highway. 

See  also  People  v.  Court  of  Sessions, 
2  Thomp.  &  C.  (N.  Y.)  431.  wherein 
Haviland  v.  White.  7  How.  Pr.  (N. 
Y.  Supreme  Ct.)  157  ;  People  v.  Flake. 
14  How.  Pr.  (N.  Y.  Supreme  Ct.)  530, 
and  People  v.  Highway  Com'rs,  27 
How.  Pr.  (N.  Y.  Supreme  Ct.)  158,  are 
cited  with  approval. 

In  People  v.  Tax  Com'rs,  etc.,  76 
N.  Y.  64,  it  was  held  that  costs  were 
allowable  on  certiorari  to  review  an 
assessment  made  by  the  board  of 
commissioners,  because,  the  statute 
having  authorized  a  review  "on  the 
merits,"  such  certiorari  was  broader 
and  more  comprehensive  than  a  com- 
mon-law writ  of  certiorari,  and  was 
entitled  to  be  denominated  a  "  special 
proceeding." 

But  see,  contra^  People  v.  Heath,  20 
How.  Pr.  (N.  Y.  Supreme  Ct.)  304. 
wherein,  on  certiorari  to  review  the 
proceedings  of  referees,  on  appeal 
from  an  order  of  commissioners  of 
highways  laying  out  a  highway,  the 
court  said  that  there  was  no  statute  al- 
lowing costs  ;  and  People  v.  Board  of 
Police,  39  N.  Y;  506,  wherein  it  was 
held,  on  certiorari  to  the  board  of 
police,  that  the  decision  of  the  defend- 
ants was  not  made  in  a  "  special  pro- 
ceeding," and  that  that  board  was  not 
a  *'  court,"  and  that,  consequently, 
costs  should  not  be  allowed,  citing 
Caldwell's  Case,  13  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  405 ;  People  v.  Over- 
seers of  Poor,  6  How.  Pr.  (N.  Y. 
Supreme  Ct.)  25. 

Tho  Writ  aa  a  BtaU  Writ.— On  a  cer- 
tiorari to  review  a  judgment  of  a 
court-martial,  the  major  who  presided 
over  the  court-martial  may,  upon 
reversal  of  the  judgment,  be  ordered 
to  pay  costs  or  to  be  committed  as  for 
contempt,  under  N.  Y.  Code  Civ.  Pro., 
g  1991.  which  denominates  the  writ 
of  certiorari  a  state  writ,  and  section 
2007,  by  which  It  is  provided  that  in 
special  proceedings    instituted  by  a 
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the  judgment  complained  of  was  rendered  by  a  court  which  did 
not  proceed  according  to  the  course  of  the  common  law,  and  to 
which,  consequently,  a  writ  of  error  did  not  lie.* 

Bnlargwnant  of  Vowar  to  Bondof  Jndgmont.-^ Authority  to  give  judgment 
••  as  tlie  right  of  the  matter  may  appear,"  and  to  *'  affirm  or  re- 
verse the  judgment  in  whole  or  in  part,"  does  not  empower  the 
court  to  give  judgment  for  the  costs  before  the  inferior  court* 

3.  Eight  to,  and  Liability  for.  Costs — OenBtniotion  of  ftatntot. — The 
right  to,  and  liability  for,  costs  depends,  of  course,  upon  the 
construction  of  the  particular  statute  under  which  they  are 
allowed.* 


state  writ  the  persons  required  to  pay 
costs  may  be  imprisoned  for  contempt 
for  nonpayment  thereof.  Matter  of 
Leary,  30  Hun  (N.  Y.)  394. 

Oosts  without  Tazation. — Since  under 
2  Rev.  Stat.  N.  Y.  617,  §  24,  the  defend- 
ant, upon  aflSrmance  by  the  Conipioa 
Pleas  of  a  judgment  rendered  by  a 
justice,  was  entitled  to  *' double  costs," 
so  called,  i.e.^  one  and  one  half  the 
total  costs,  and  since  by  Act  N.  Y. 
1840  (Laws  N.  Y.  1840,  p.  332,  §  I?) 
the  sum  of  twenty  dollars  was  aIlowe4 
for  all  costs,  fees,  and  disbursements, 
•'without  taxation,"  the  defendant 
was  entitled  to  thirty  dollars  costs. 
Cheney  v.  Windsor,  5  Den.  (N.  Y.)  96. 

Sammary  Proeeedings  against  Jepant. 
— Under  2  Rev.  Stat.(N.  Y.)5i6,  §48, 
-which  provided  that, upon  the  reversal 
on  certiorari  of  summary  proceedings 
to  recover  possession  of  land,  the 
court  might  award  restitution,  with 
costs,  to  the  party  injured,  the  court 
had  power  to  give  costs  on  reversal, 
whether  or  not  it  awarded  restitution. 
Chretien  v,  Doney,  i  N.  Y.  4J9. 

1.  Com.  V,  Ellis,  II  Mass.  465.  See 
also  Siiers  v,  Stiers,  20  N.  J.  L.  52. 

3.  Berry  V.  Lowe,  10  Mich.  9,  where- 
in Comp.  Laws  Mich.,  §  3881,  was  con- 
strued. 

Daiaagos  in  Addition  to  Goits.— Where 
it  is  provided  by  statute  that  **  if  the 
judgment  be  affirmed"  ten  per  cent 
damages  shall  be  added,  such  dam- 
ages  should  be  calculated  on  the 
amount  of  the  judgment  at  the  tin^e 
of  affirmance,  including  interest  that 
has  accrued  since  the  rendition  of 
judgment  by  the  inferior  court.  Lane 
V.  Brander,  19  Tex.  160,  wherein  Hart. 
Dig.  Teif.,  art.  1753.  was  construed. 

It  has  been  held  that  a  statute 
authorizing  damages  against  a  party 
who  takes  an  appeal  from  a  justice 
merely  for  delay,  does  not  apply  to 


certiorari  sued  as  a  substitute  for  such 
appeal.  Hudnall  v,  McCarta,  Minor 
(Ala.)  402,  wherein  Laws  Ala.  204 
(Stat.  1822)  were  construed.  Followed 
in  Childs  v,  Crawford,  8  Ala.  731, 
and  cited  with  approval  in  Crownover 
V,  Srygley,  jg  Ala.  251. 

8.  Maino.— Under  Rev.  Stat.  Me.,c. 
102,  g  114,  allowing  costs  against  any 
party  who  appears  and  undertakes  to 
maintain  or  object  to  the  certiorari 
proceedings,  the  complainant  should 
have  no  costs  on  the  petition  when 
the  writ  is  granted  without  opposition 
or  objection.  Stetson  v.  Penobscot 
County,  72  Me.  I7. 

Toxa«.— Since  Hart.  Pig.  (Tex.), 
art,  716,  providing  that,  on  appeal  from 
a  justice's  court  to  the  District  Court, 
if  the  judgment  against  the  appellant 
in  the  District  Court  shall  be  for  a  less 
amount  than  the  judgn)ent  below,  then 
the  appellant  shall  recover  his  costs 
in  the  court  below,  but  shall  pay  the 
costs  of  the  District  Court,  is  appli- 
cable to  certiorari,  where  the  plain- 
tiff recovers  judgment  in  the  District 
Court,  but  for  a  less  amount  than  be- 
fore the  justice,  h^  should  recover  his 
costs  in  the  justice's  court  and  should 
pay  those  iq  the  District  Court.  Fore- 
man V,  Gregory,  17  Tex.  193. 

If  the  judgment  in  the  Circuit  Court 
is  for  a  less  amount  than  the  judg- 
ment of  the  justice's  court,  it  is  error 
to  adjudge  the  plaintiff  to  pay  the 
costs  of  the  District  Court.  Hotch- 
kiss  V,  Chevaillier,  12  Tex.  224. 

LiaMlity  on  Coit  ^onds.— In  McLean 
V.  Isbell,  44  Mich,  129,  security  for 
costs  was  given  by  a  nonresident, 
and  the  judgment  in  his  favor  was 
afterwards  reversed  on  certiorari.  It 
was  held  that  the  sureties  were  liable 
for  the  costs  of  the  certiorari.  Followed 
in  Boatz  v.  Berg,  51  Mich.  8.  But  see 
Fenno  v.  Dickinson,  4  Den.  (N.  Y.)84, 
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Diiention  of  Court. — Frequently  the  court  exercises  its  discretion 
in  allowing  or  denying  costs,  and  is  governed  by  the  peculiar  cir- 
cumstances of  the  particular  case.* 

The  BacooMftU  Party.' — When  the  petitioner  for  the  writ  prevails,  he 
is  entitled  to  costs.* 

The  court  of  last  resort  may,  although  it  sets  aside  the  judg- 
ment complained  of,  decline  to  award  costs  to  the  successful  party 
when  the  latter  could  have  carried  the  case  to  an  intermediate 
court  by  certiorari  or  appeal,  and  failed  to  do  so.' 

Correction  of  Error  after  iMnanee  of  the  Writ. — The    right    to    costs    is 

wherein  the  defendant  was  sued  on  a  Correetion  hecaose  of  Payment. — 
covenant,  whereby  he  obligated  him-  Where  the  defendant  in  the  justice's 
self  to  pay  any  sum  that  might  be  court  sues  out  the  writ,  and  the  District 
recovered  "  in  said  suit."  It  was  held  Court  renders  a  judgment  differing  in 
that  the  sureties  were  not  liable  for  amount  from  that  of  the  justice's  to 
costs  recovered  in  the  Court  of  Com-  the  extent  only  of  an  amount  that  had 
mon  Pleas  on  reversal.  been  paid  by  the  defendant,  the  plain- 
See  also  IX.  The  Bond,  supra ,  and  tiff  is  entitled  to  costs.  Norton  r. 
article  Security  for  Costs.  Walker,  19  Tex.  192. 

1.  Bell  V,  State,  74  Ala.  420;  Ross  v.  Barersal  and  Judgment  for  Lees  Aaumnt. 

State,  74  Ala.  532;  Adams  v.  Abram,  — Act  Ind.  1843,  p.  895,  §  198,  provides 

38  Mich.  302,  38  Mich.  304;   State  v.  that  if  on  certiorari  the  judgment  of 

Jersey  City,  45  N.  J.  L.  256;  People  v.  a  justice  be  reversed,  the  Circuit  Court 

Highway  Com'rs,  30  N.  Y.  72,  wherein  shall  render  judgment  of  reversal  and 

a  writ   directed    to   improper  parties  for  costs   that    have   accrued    up   to 

was  dismissed  without  costs  to  either  that    time    therein  ;     but     the  cause 

party.  shall     be    retained    by    the     Circuit 

In   Haines  v.  Campion,  18  N.  J.  L.  Court   for  trial  and    final  judgment, 

49,  the  court,  on  dismissing  the  writ  as  in  cases   of  appeal.       In   Chance 

for  laches  in  suing  it  out,  did  not  allow  v.   Haley,  6  Ind.   367,  the  defendant 

costs  against   the  petitioner,  because  sued  out  the  writ,  and  the  judgment  of 

the  writ  had  been  sued  out  under  the  the  justice  was  reversed;  but  judgment 

order  and  by  the  permission  of  the  was  finally  rendered  for  the  plaintiff, 

court,  and  no  fault  was  imputable  to  though   in   a   less  amount    than   the 

the  petitioner.  judgment    originally    recovered.      It 

Prevention    of   Hardship. — In  Ex  p,  was    held    that    the    defendant   was 

Cushman,  4  Mass.  565,  the  court,  on  entitled    to    the   costs   on   the   judg- 

denying  a  motion  for  a  certiorari,  re-  ment  of   reversal,  and    also    on    the 

fused  to  allow  costs.     It  would  seem  final  judgment.       Citing  Centreville, 

that   the   denial   of  costs  was   based  etc.,  Turnpike  Co.    v.  Jarret,   4  Ind. 

upon  the  ground  that  the  court  had  213. 

no  authority  under  the  statute  to  issue  Afflrmanee  of  Judgment  for  Plaintiff, 

execution  for  costs,  and  that  it  would  — When  the  writ  is  sued  out  by  the 

work  a  hardship  to  collect  them  by  plaintiff,    he    being    dissatisfied   with 

attachment,  the  party  being  insolvent,  the  judgment  in  his  favor,  he  is  not 

S.  Quashal  of   Execution    in    Part. —  entitled  to  costs,  upon  afiSrmance  of 

Where  the  writ  was  sued  out  to  super-  the  judgment,  under  a  statute  allowing 

sede  and  quash  an  execution  on  a  judg-  costs  to  "  the  successful  party  in  all 

ment  alleged  to  have  been  paid,  and  civil  actions."     Williams  v,  Cosby.  2 

the  execution  was  quashed  except  as  Heisk.  (Tenn.)  644. 

to  a  small  amount  which  had  not  been  8.  Adams  v.  Abram,  38  Mich.  302, 

paid,   the   plaintiff  in   certiorari   was  304. 

entitled  to  costs,  and  it  was  immaterial  Failure  to  Give  the  Inferior  Trihnnal 

that   the   plaintiff    in   execution    had  an  Opportunity  to  correct   the   errors 

given  the  officer  private  instructions  committed  by  it  before  applying  for 

to  collect  only  the  portion  of  the  judg-  the   writ  has   been   held    a   sufficient 

ment  which  was  due.     Barnes  v.  Rob-  reason    for   denying  costs.      State   v. 

inson,  4  Yerg.  (Tenn.)  186.  Jersey  City,  45  N.  J.  L.  256, 
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not  taken  away  by  the  correction  of  the  error  complained  of 
after  the  issuance  of  the  writ.^ 

Tha  Diiminal  of  the  Writ,  or  of  the  petition  therefor,  casts  the 
costs  upon  the  petitioner.* 

A  Mukieipal  Corporation  is  not  liable  for  costs  upon  the  quashal  of 
a  prosecution  had  under  a  city  ordinance,  unless  it  is  expressly 
provided  by  statute  that  it  shall  be  so  chargeable.' 

Munieipal  OfKoers,  such  as  county  commissioners,  highway  com- 
missioners, tax  assessors,  and  like  officers,  have  been  held  not  to 
be  liable  for  costs  upon  the  quashal  of  their  proceedings,  unless 
they  have  acted  corruptly  or  with  intention  to  oppress.* 

1.   Birchfield  r.  Harris,  9  Nev.  382.  **the  court  being  informed  that   the 

Consent  to  Correction  of  Error. — Where  matters  in  controversy  have  been  set- 
a  party  resorts  to  a  certiorari  to  cor-  tied  by  the  parties,  it  is  ordered  by 
rect  the  errors  of  an  inferior  tribunal,  the  court  that  the  same  be  dismissed 
the  consent  of  the  other  party  to  make  at  the  cost  of  the  plaintiff,"  but  ad- 
the  correction  will  not  authorize  dis-  judged  the  costs  against  the  defend- 
missal  of  the  certiorari  and  a  judg-  ant  by  name,  the  judgment  was  re- 
ment  for  costs  against  the  applicant  versed  and  rendered  against  the  plain- 
therefor.  Western,  etc.,  R.  Co.  v,  tiff.  Latimer  v.  Bagnell,  16  Tex. 
Greeson,  68  Ga.  180.  See  also  Norton  588. 
V.  Walker,  19  Tex.  192.  Costi  against  Administrator. — Where' 

8.    Halliday    v,    Jacksonville,    etc..  a  writ  sued  out  on  the  petition  of  an 

Plank  Road  Co.,  6  Fla.  304;  Dye  v,  administrator  is  dismissed,  it  is  not 

Noel,  85  111.  290.  proper  to  render  a  general  judgment 

In   Myers   v.    Pownal,    16   Vt.    426,  for   costs   against  the   administrator, 

costs  were  allowed  on  dismissing  the  but  judgment  should  be  special,  to  be 

petition  for  the  writ.     It  does  not  ap-  paid  in  due  course  of  administration, 

pear  whether  they  were  or  were  not  Dye  v.  Noel,  85  111.  290. 

allowed  under  statute.  Costs  of  Motion  to  Qnash  Writ. — In 

Costs  to  Keither  Party. — In  People  v.  Gardner  v.  Highway  Com'rs,  10  How. 

Highway  Com'rs.   30   N.   Y.    72,   the  Pr.  (N.  Y.  Supreme  Ct.)  181,  the  court, 

Court  of  Appeals  ordered  the  writ  to  upon   quashing   the   writ    because   it 

be  dismissed  because  it  had  been  di-  had   been   improperly  allowed    by    a 

rected  to  improper  parties.  "  but  with-  judge  at  chambers,  allowed  costs  of 

out  costs  to  either  party."  the  motion. 

In  People  v.  Hill,  65  Barb.  (N.  Y.)  3.  Camden  v.  Bloch,  65  Ala.  236. 

170,  the  court,  in  denying  a  motion  to  Oeorgia  Statute. — Upon  the  quashal 

quash,  did   not  allow   costs,  because  of  a  prosecution    under  a   city  ordi- 

the  point  presented  by  the.  motion  was  nance,  the  city  is  not  chargeable  with 

unsettled.  costs;    but   where    the   court   merely 

Dismissal  of  Writ  for  Want  of  Jnrisdio-  gives  judgment  for  costs,  without  di- 

tion. — When  the  writ  is  dismissed  for  recting   how   they  are  to  be  paid,  it 

want  of  jurisdiction  to  issue  it,  judg-  will   be  presumed  that   they  will   be 

ment  cannot  be  rendered   for  costs,  collected    pursuant   to    Code    Ga.,   § 

Derton  v.    Boyd,  21  Ark.    264,  citing  4631,    which    provides    that    the   city 

Levy  V.  Shurman,  6  Ark.    182;   Taul  officers  shall   have    recourse    to    the 

V.  Collinsworth,  2  Yerg.  (Tenn.)  579,  funds  arising  from  fines  and  forfeit- 

followgd  in  Turner  v.  Farley,  3  Yerg.  ures  to  pay  costs  which  cannot  be  col- 

(Tenn.)  300.  lected  from  the  defendant.     Macon  v, 

Tho  Judgment. — Costs  do  not  follow  Hoge,  71  Ga.  696. 

a  judgment  dismissing  the  petition,  as  4.  Nunnelly  z/.  Road  Com'rs,  Dudley 

a  matter  of  course,  but  must  be  spe-  (Ga.)  192. 

cially  allowed.     Myers  v.  Pownal,  16  Proceedings    Contested     by   Highway 

Vt.  426.  Commissioners. — In  Highway  Com'rs  v. 

Where  the  defendant  in  the  justice's  Carthage,  27  111.    141,   highway  com- 

court  sued  out  the  writ,  and  the  judg-  missioners  who  made  themselves  par- 

ment  of  the  District  Court  recited  that  ties  and  sought  to  reverse  a  decision 
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When  Appeal  Ue*. 


XVIIL  Appeal  aitp  Wbit  o;  Eebob— l.  When  Appeal  lies.— In 

England,^  Canada,''^  the  federal  courts,'  and  in  most  of  the  state 
courts  of  this  country,*  an  appeal  or  a  writ  of  error  will  not  lie 


of  the  supervisors,  and  were  unsuc- 
cessful, were  held  liable  for  costs. 

Taxation  of  Coete  against  Town.— In 
People  V.  Highway  Com'rs,  27  How. 
Pr.  (N,  Y.  Supreme  Ct.)  158,  where 
proceedings  of  commissioners  of 
iiighways  for  an  alleged  encroach- 
ment upon  A  highway  were  revcrsedi 
the  court  taxed  the  costs  against  the 
town  through  which  the  road  ran. 

In  People  v.  Flake,  14  How.  Pr. 
(N.  Y.  Supreme  Ct.),  527,  an  order  of 
referees,  reversing  an  order  made  by 
two  commissioners  of  highways  lay- 
ing out  a  highway,  was  set  aside  on 
certiorari,  because  the  referees  were 
related  to  the  parties  appealing  from 
the  determination  of  the  commis- 
sioners. It  was  held  that  costs  should 
not  be  charged  against  the  referees, 
since  they  acted  as  a  court,  and  no 
obliquity  of  motive  was  to  be  imputed 
to  them;  and  that  costs  should  not  be 
charged  against  the  appellants,  be- 
cause they  had,  and  could  have,  no 
share  in  the  appointment  of  the  ref- 
erees. Under  the  circumstances  the 
court  awarded  costs  against  the  town 
through  which  the  road  ran. 

County  Officers  —  Maine  Statute, — 
Where,  on  certiorari  to  county  com- 
rnissioners,  their  proceedings  are 
quashed,  costs  allowed  under  the 
Maine  statute  should  be  taxed  against 
the  commissioners, .and  not  against 
the  county.  The  commissioners  can 
charge  the  judgment  against  the  coun- 
ty. Stetson  V.  Penobscot  County,  72 
Me.  17. 

N'ew  York  Statute. — In  People  v, 
Sherman,  15  Hun(N.  Y.)  575.  referees 
appointed  to  hear  an  appeal  from 
commissioners  of  highways  were  held 
to  be  simply  justices,  and  not  county 
officers,  within  I  Rev.  Stat.  N.  Y.  384, 
§  6,  and  consequently  not  chargeable 
with  costs. 

Tax  AMOMort.  —  In  People  v,  Mc- 
Comber  (Supreme  Ct.),  7  N.  Y.  Supp, 
71.  under  Laws  N.  Y.  1880,  c.  269, 
g  6,  which  provides  that  "costs  shall 
not  be  allowed  against  assessors  or 
other  officers,  whose  proceedings  may 
be  reviewed  under  this  act,  unless  it 
shall  appear  to  the  court  that  they 
acted  with  gross  negligence,  in  bad 
faith,  or  with  malice,"  it  was  held  that 


in  the  absence  of  one  of  these  require- 
ments or  a  showing  that  such  officers 
acted  otherwise  than  in  good  faith, 
costs  could  not  be  awarded  against 
them.  See  also  People  v.  Carter,  47 
Hun  (N.  Y. )  446,  and  People  v.  Keator, 
67  How.  Pr.  (N.  Y.  Supreme  Ct.)  277. 

1.  Reg.  V,  Wilks,  i  Jur.  N.  S.  1166. 
The  court  will  not  interfere  with  the 

discretion  of  the  inferior  judge  in 
granting  a  writ  of  certiorari  in  the 
case  of  the  removal  of  an  indictment 
at  the  instance  of  one  of  several  de- 
fendants, where  all  the  facts  have 
been  fairly  laid  before  the  judge  upon 
the  application  for  the  writ.  Reg.  v. 
Wilks,  I  Jur.  N.  S.  1166. 

2.  Boston  V.  Leliftvre,  L.  R.,  3  P.  C. 
157.  39  L-  J-  P-  C.  17,  iS  W.  R.  408. 
22  L.  T.  N.  S.  735. 

8.  Harris  ».  Barber,  129  U.  S.  366. 

The  granting  of  the  writ  rests  in  the 
discretion  of  the  inferior  court.  But 
after  It  has  been  granted  and  the  rec- 
ord has  been  certified  the  questions 
which  arise  on  that  record  must  be 
determined  according  to  fixed  rules  of 
law,  and  their  determination  is  re- 
viewable on  error.  Harris  v.  Barber, 
129  U.  S,  366. 

4.  People  V,  Fire,  etc.,  Com'rs.  103 
N.  Y.  372;  People  v.  Knowles,  47  N. 
Y.  415;  People  V,  Assessors,  39  N.  Y. 
81  (by  divided  court);  Macon  v.  Shaw. 
14  Ga.  162;  State  v.  Wood,  23  N.  J.  L. 
560;  State  V.  Jersey  City,  43  N.  J.  L. 
662. 

Alabama.  —  In  Alabama  it  is  dis- 
cretionary with  the  Circuit  Court  to 
award  or  deny  a  certiorari,  and  the 
decision  of  the  court  is  not  reviewable. 
Carter  v,  Douglass,  2  Ala.  499. 

But,  by  recent  statute,  in  cases  of 
certiorari  an  appeal  lies.  Ex  p.  Can- 
dee,  48  Ala.  386.     See  p.  331. 

MinnoBOta. — In  proceedings  on  cer- 
tiorari an  appeal  lies  from  the  final 
order  of  the  District  Court,  when 
such  proceedings  have  determined  a 
substantial  right.  Moede  v,  Stearns 
County,  43  Minn.  312. 

North  Carolina.  —  An  appeal  does 
not  lie  when  the  judgment  of  the  in- 
ferior court  is  not  final.  State  v.  War- 
ren, 100  N.  Car.  489;  Hillsboro  v. 
Smith,  iioN.  Car.  417,  citing  Farmers* 
Nat.  Bank  v.  Burns,  107  N.  Car.  465. 
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from  orders  of  inferior  courts  granting  or  denying  a  writ  of  cer- 
tiorari, or  quashing  or  refusing  to  quash  such  a  writ,  unless  the 
action  of  the  inferior  court  is  final  and  adjudicates  some  substan- 
tial right,  or  unless  such  writ  be  granted  in  a  case  not  justified  by 
law.^ 

Judgment  Conllrmed. — A  judgment  of  a  court  on  certiorari  confirm- 
ing the  action  of  the  lower  court  is  an  adjudication  of  a  substan- 
tial right,  and  is  appealable ;'  but  not  so  a  judgment  quashing  the 
writ.* 

PennsylTaiiia. — By  statute  the  jud^-  make  up  the  record,  with  a  view  to 

ment  of  the  Court  of  Common  Pleas  is  moye  the  cause  to  the  Court  of  Errors, 

filial  on  all  proceedings  removed  by  was  denied.     People  v.  New  York,  i 

certiorari  to  such  court,  and  no  writ  How.  Pr.  (N.  Y.)  90. 

of  error  cap   issue    thereon.     Silver-  Laches. — The    New    York  Court   of 

good  V,  Storrick,  i  Watts  (Pa.)  532;  Appeals  will  not  control  the  Supreme 

Palmer  v.  Lacockt  107  Pa.  St.  347.  Court's  exercise  of  discretion  in  dis- 

The    provision   of  the    statute  e^-  missing  a  writ  of  certiorari  for  laches, 

tends  to  "every  judgment  or  proceed-  People  v.  Fire  Com'rs,  77  N.  Y.  605: 

ing  of  the  court  below  on  writs  of  cer-  People  v.  New  York,  2  Hill  (N.  Y.)  12. 

tiorari,  whether  as  regards   reversal,  Quashal  on  Merits. — Where  the  New 

costs,  executions*  or  aqy  other  mat-  York  Supreme  Court,  in  the  exercise 

ter."     Silvergood  v.  Storrick.  i  Watts  of  its  discretion,  after   the  return  or- 

(Pa.)  532.  ders   the  writ    to  be  quashed  on  the 

The  defect  in  the  pravcr  6f  a  peti-  merits,  on  the  ground  that  it  ought 
tion  for  a  certiorari  should  not  be  not  to  have  issued,  the  Court  of  Ap- 
deemed  ground  for  reversing,  on  ap-  peals  will  not  entertain  an  appeal 
peal,  the  decree  made  allowing  the  from  such  an  order.  People  v.  Still- 
writ,  if  any  presumption  can  be  in-  well,  19  N.  Y.  531. 
dulged  in  to  aid  the  proceedings  below  Want  of  Power. — When  it  is  ordered 
by  which  a  decree  can  be  sustained,  that  the  writ  be  quashed  on  the  ground 
Election  Cases,  65  Pa.  St.  20.  of  want  of  power  to  issue  it,  such  an 

1.  People  V,  Department  of  Public  order  is  appealable.      People  v,  Mc- 

Parks,  97  N.  Y.  37.     And  see  Johnston  Carthy,   102  N.  Y.  630,  distinguished 

V,  Hanna,  Wright  (Ohio)  138.  in  Matter  of  Corwin,  135  N.  Y.  245. 

8.  People  V.  T^x  Com'rs,  85  N.  Y,  In  discussing  this  question  in  the  case 

655;  People  V.  Stillwell.  19  N.  Y.  531;  of  People  v.  McCarthy,  102  N.  Y.  630, 

People  V.  Hill,  53  N.  Y.  547;  Peoples.  Ruger,   C.J.,   said:    "The    writ    was 

Tax  Com'rs,  73  N.  Y.  607.  applied   for  under  the  provisions  of 

But  in  New  York  an  appeal  does  not  the  Code  of  Civil  Procedure,  which, 
lie  to  the  Court  of  Appeals  from  a  by  express  provision,  makes  its  allow- 
judgmen(  on  certiorari  affirming  a  ance  discretionary  with  the  court  (sec- 
county  judge's  decision,  on  a  dis-  tion  2127).  Such  an  order  is  not  re- 
agreement  between  a  plank-road  com-  viewable  by  this  court.  If  the  court 
pany  and  tax  assessors.  People  v.  in  making  the  order  had  refrained 
Freeman,  52  N.  Y.  656.  from  exercising  its  discretion  in  pass- 

8.  People  V.  Stillwell,  19  N.  Y.  531;  ing  upon  the  question  presented,  and 

People  V.    Police    Com'rs,   I3   N.    Y.  had  quashed  the  writ,  upon  the  ground 

Wkly.  Dig.  207;  People  v.  Hill,  53  N.  of  a  want  of  power  to  issue  it,  or  had 

Y.  547;  Jones  v*  People,  79  N.  Y.  45-  granted  it  in  a  case  not  authorized  by 

But  see  People  v.  Assessors,  ^9  N.  Y.  law,  this  court  could   properly  have 

81.     In   this  case  it   was   held   by  a  reviewed  the  questions  presented  by 

divided  court  that  an  order  quashing  an   appeal  from   such  determination, 

a  writ  of  certiorari  might  be  reviewed  (People  v.  Department  of  Public  Parks, 

under  certain  conditions.  97  N.  Y.  42.)      But   in  a  case  where 

^ninr  on  Face  of  Writ. — Where  a  writ  that  court  has  exercised  its  discretion 

of  certiorari   was  quashed  for  error  with  respect  to  the  allowance  or  denial 

00  the  fac^  of  the  writ,  and  not  upon  of  the  writ,  and  has  refused  to  grant 

the  merits,  an  application  for  leave  to  it  on  the  ground  that  it  ought  not,  un- 
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In  Some  Btatee  Beviewable. — But  in  some  states  the  action  of  the 
lower  court  in  granting  or  refusing  the  writ  is  appealable  as  a 
matter  of  right,^  and  in  other  states  the  jurisdiction  of  the  appel- 
late court  to  review  the  action  of  the  inferior  court  in  allowing 
or  refusing  the  writ  has  been  confirmed  by  statute.* 


der  all  the  circumstances  of  the  case, 
to  have  been  issued,  this  court  has  no 
jurisdiction  to  review  its  determina- 
tion, and  so  it  has  been  repeatedly 
held.  (People  v.  Tax  Com'rs,  85  N. 
Y.  655;  People  V.  Stillwell,  19  N.  Y. 
531;  People  V,  Hill.  53  N.  Y.  547.)" 

Alleg^tionB  of  Errors  not  Snitained. — 
But  it  has  also  been  held  in  N^ew  York 
that  on  certiorari  to  review  the  action 
of  the  board  of  assessors  of  a  city  in 
assessing  the  property  of  a  corpo- 
ration, where  the  Supreme  Court 
quashes  the  writ,  not  on  the  ground 
that  the  proceedings  ought  not  to  be 
reviewed,  but  upon  the  ground  that 
the  allegations  of  errors  have  not  been 
sustained,  their  decision  is  subject  to 
review  by  the  Court  of  Appeals. 
People  V.  Assessors,  39  N.  Y.  81. 

1.  In  Florida  an  appeal  lies  in  all  pro- 
ceedings upon  a  certiorari  in  an  in- 
ferior court.  Deans  v.  Wilcoxon,  18 
Fla.  531,  rtViw^ Basnet  V.Jacksonville, 
18  Fla.  523;  Edgerton  v.  Green  Cove 
Springs,  18  Fla.  528. 

lUinoU. — The  allowance  of  the  writ 
of  certiorari  is  largely  discretionary 
with  the  inferior  court,  but  this  dis- 
cretion is  subject  to  review  by  the 
Supreme  Court.  Board  of  Supervisors 
V.  Magoon,  109  111.  142,  citing  Hyslop 
V,  Finch,  99  111.  171;  School  Trustees 
V.  School  Directors,  88  111.  100. 

On  certiorari  to  review  proceedings 
of  the  commissioners  of  highways 
establishing  a  highway  a  judgment 
affects  no  property  rights,  but  simply 
the  record  of  the  commissioners,  and 
an  appeal  may  be  taken  to  the  Su- 
preme Court  without  regard  to  the 
amount  involved,  and  without  ques- 
tions of  law  being  certified  by  the  Ap- 
pellate Court.  Hyslop  v.  Finch,  99 
111.  171. 

But  should  the  writ  of  certiorari 
issued  by  the  Circuit  Court  to  a  jus- 
tice of  the  peace  be  dismissed,  and  an 
appeal  or  a  writ  of  error  be  prosecuted 
to  reform  that  judgment,  the  Appel- 
late Court  will  not  review  it  in  a  col- 
lateral proceeding.  Chicago,  etc.,  R. 
Co.  V.  Whipple,  22  111.  337.  Contra^ 
Hersey  v.  Schaedel,  6  111.  App.  188; 
citing  Benevolent  Assoc,  v  Farwell,  5 


111.  App.  240;  Jefferson  v.  Bohemian 
Nat.  Cemetery  Assoc.,  5  111.  App. 
230. 

MiMOnri.^In  Hill  v.  Young,  3  Mo. 
337.  it  was  held  that  a  judgment  of 
the  Circuit  Court  dismissing  a  writ  of 
certiorari  to  a  justice's  court  is  ap- 
pealable. 

West  Virginia. — A  refusal  to  issu^  a 
writ  of  certiorari,  or  the  propriety  of 
issuing  such  a  writ,  may  be  reviewed 
in  the  Supreme  Court  of  Appeals  by 
writ  of  error.  Board  of  Education  v. 
Hopkins,  19  W.  Va.  84;  Dryden  v. 
Swinburn,  15  W.  Va.  234;  Fowler 
V.  Thompson,  22  W.  Va.  106;  Poc 
V,  Marion  Machine  Works,  24  W. 
Va.  517;  Chenowitli  ».  Randolph 
County,  26  W.  Va.  230;  Welch  v.  Wet- 
zel County,  29  W.  Va.  63.  See  also 
Arnold  v.  Lewis  County  Ct.,  38  W. 
Va.  142. 

This  jurisdiction  is  now  aided  by 
statute.     See  below. 

2.  Tenneesee.— By  Act  of  181 1,  c.  72,  g 
II,  a  party  applying  for  a  writ  of  cer- 
tiorari in  open  court  was  allowed  to 
prosecute  his  appeal  in  the  nature  of 
a  writ  of  error  upon  a  judgment  re- 
fusing the  writ.  Lawson  v,  Scott,  i 
Yerg.  (Tenn.)  92  (Catron,  J.,  dissent- 
ing)-. Bob  V.  State,  2  Yerg.  (Tenn.)  173. 

CiUifornia. — In  cases  of  mandamus, 
certiorari,  quo  warranto,  and  special 
proceedings  to  test  the  validity  of  a 
corporate  charter,  an  appeal  to  the 
Supreme  Court  lies  by  statute.  Brew- 
ster V.  Hartley,  37  Cal.  15;  Morley  v, 
Elkins,  37  Cal.  456;  Winter  v,  Fitz- 
patrick,  35  Cal.  269. 

Nor  does  the  right  of  appeal  de- 
pend upon  the  amount  in  controversy. 
Winter  v,  Fitzpatrick,  35  Cal.  269, 
overruling  People  v.  Carman,  18  Cal. 

693- 

Weet  Virginia.  —  Art.  8.  §  3,  of 
the  constitution,  as  amended,  pro- 
vides that  the  Supreme  Court  shall 
have  appellate  jurisdiction  **  in  cases 
of  quo  warranto,  habeas  corpus,  man- 
damus, certiorari,  and  prohibition.*' 
The  word  **  certiorari  '*  is  inserted  for 
the  first  time  in  this  amendment. 
Board  of  Education  v.  Hopkins,  19  W. 
Va.  84. 
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Qneition  ef  Jnriadietion. — Where  the  writ  of  certiorari  is  issued  to 
determine  whether  the  lower  court  has  jurisdiction  to  act  at  all 
in  the  matter,  an  appeal  has  been  allowed  from  the  judgment  of 
the  inferior  court  upon  the  return  of  the  writ.^ 

2.  Ezamination  of  the  Case  on  Appeal  —  a.  IN  General.  —  In 
those  states  in  which  an  appeal  may  be  taken  in  cases  of  certio- 
rari, the  appellate  court  will  confine  itself  to  an  examination  of 
the  record,  and  matter  not  appearing  thereon  will  not  be  con- 
sidered.*    Nor  will  the  court  go  behind  the  return  to  the  writ 

And  in  cases  of  certiorari  the  clause  See  V.  23.  In  .ConnectioH  with  Habeas 

of  the   statute  which  determines   the  Corpus^  supra, 

jurisdiction  of  the  appellate  court  by  1.  Baltimore,  etc.,  Turnpike  Co.  v, 

the  value  of  the  matter  in  controversy  Northern  Cent.  R.  Co.,   15  Md.  193; 

does  not  apply,  as  the  appellate  juris-  Swann  v,  Cumberland,  8  Gill  (Md.)  150. 

diction  is  expressly  given  by  the  con-  But    where    the    Circuit    Court    is 

stitution.     Davis   v.    Davis  (W.   Va.,  clothed  with  special  jurisdiction,  and 

1895),  21  S.  E.  Rep.  906.  no  appeal  to  the  Court  of  Appeals  is 

Hew  York. — Special  statutes  (N.  Y.  provided  for,  the  judgment  is  final, 
Code  Civ.  Pro..  ^^  3315,  3356)  regulat-  whether  pronounced  in  the  exercise 
ing  the  review  of  the  assessments  of  of  original  jurisdiction  or  in  the  nat- 
towns,  cities,  and  villages  by  certiorari  ure  of  an  appeal  from  some  inferior 
render  inapplicable  the  provisions  of  authority.  Baltimore,  etc..  Turnpike 
the  Code  of  Civil  Procedure  relating  Co.  v.  Northern  Cent.  R.  Co.,  15  Md. 
to  the  writ,  and  render  the  writ  in  193;  Wilmington,  etc.,  R.  Co.  v.  Con- 
cases  of  assessments  a  matter  of  right,  don,  8  Gill  &  J.  (Md.)  443. 
and  reviewable  in  the  Court  of  Ap-  And  where  the  court  on  the  return 
peals.  Matter  of  Corwin,  135  N.  Y.  of  a  writ  is  called  upon  to  exercise  a 
245;  People  V.  Greenburgh,  io6  N.  Y.  ^tfajt-appellate  power  in  examining 
671.  the  proceedings  of  the  inferior  juris- 

But  an  order  of  reference  made  in  diction,  which  has  authority  to  act  in 

certiorari    proceedings   under  N.    Y.  the   premises,   and    the   judgment   is 

Laws  1880,  c.  269,  to  review  an  alleged  final,  no  appeal  lies.     Baltimore,  etc., 

illegal  assessment,  does  not  affect  the  Turnpike   Co.    v.    Northern  Cent.  R. 

substantial  right  of  the  case,  and   is  Co.,  15  Md.  T93:  Crockett  v,  Parke,  7 

not   appealable   under    the    Code    of  Gill  (Md.)  237. 

Civil    Procedure,   §   190.      People    v,  8.  Oakland  R.  Co.  v,  Keenan,  56  Pa. 

Smith.  85  N.  Y.  628.  St.  198. 

An  appeal  lies  from  an  order  deny-  Matters  dehors  the  Beoord.  — Where, 

ing  a  motion  for  the  further  return  of  on  appeal  from  a  judgment  of  the  Cir- 

a  writ    of    certiorari    to    review    an  cuit  Court,  superseding  on  certiorari 

assessment.      People   v.    Gilon     (Su-  a  judgment  rendered  by  a  justice  of 

preme  Ct.),  9  N.  Y.  Supp.  690.  the  peace,  when  the  only   transcript 

Alabama. — Under  Code,  §3923,  an  ap-  in  the  record  before  the  Supreme 
peal  lies  to  the  Supreme  Court  from  the  Court  is  an  ex  parte  one  that  was  ex- 
judgmentsoftheCircuitand  City  courts  hibited  with  the  petition  for  certiorari, 
•'on  application  for  writs  of  certiorari,  it  will  not  be  presumed,  in  support  of 
supersedeas,  quo  warranto,  manda-  the  judgment  of  the  Circuit  Court, 
mus,  and  other  remedial  writs."  But  that  it  acted  on  the  transcript  sent  up 
this  provision  does  not  apply  when  in  obedience  to  the  writ.  Dicus  v. 
aperson  imprisoned  under  a  valid  sen-  Bright,  23  Ark.  107,  distinguishing 
tence  of  the  mayor  of  a  municipal  cor-  Redmond  v.  Anderson,  18  Ark.  449. 
poration  is  improperly  discharged.  In  Hew  Matter. — When  an  appeal  is 
such  a  case  a  review  may  be  had  by  taken  from  a  final  judgment,  only  the 
petition  to  the  Supreme  Court  for  an  record  up  to  the  final  judgment  it- 
original  writ  of  certiorari.  Ex  p,  self  can  be  carried  to  the  Supreme 
Montgomery,  64  Ala.  463.  Sec  also  Court,  and  a  judgment  of  the  court 
Ex p,  Croom,  19  Ala.  561.  below  will  not  be  opened  so  as  to  in- 
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to  review  proceedings  not  stated  therein.* 

Sei^iliMity  of  Proce^Bgf  Below. — The  appellate  court  will  not  inquire 
into  the  regularity  of  the  proceedings  below,  unless  such  pro- 
ceedings result  in  a  final  judgment.*  And  when  such  proceed- 
ings are  final,  the  case  will  be  heard  as  an  appeal  from  a  judg^. 
ment,  and  not  as  an  appeal  from  an  order.' 

Qaeetions  of  Fact. — The  appellate  court,  on  error  to  a  judgment 
on  certiorari,  cannot  determine  disputed  questions  of  fact.'* 

b.  Objections  not  Raised  Below.— The  appellate  court  will 

not  consider  errors  of  the  inferior  tribunal  where  no  objections  to 
such  errors  were  made  in  the  court  below,*  or  where  judgment  is 


troduce  new  matter  into  the  record 
which  was  not  part  of  (he  record  at 
the  date  of  judgment,  Montevallo 
Coal  Mio.  Co.  V,  Reynolds,  44  Ala. 
252. 
X.  People  V.  Fire  Com'rs,  73  N.  Y, 

437. 
Qrpmndt  AUegod  in  liower  Court. — On 

appeal  from  an  order  dismissing  a 
writ  of  certiorari,  the  Supreme  Court 
will  only  inquire  whether  the  dis- 
missal can  be  sustained  on  any  of  the 
grounds  alleged  in  the  District  Court 
and  for  error  apparent  on  the  face  of 
the  writ.  It  is  not  enough  that  a 
good  ground  for  sustaining  the  writ 
might  have  been  alleged;  the  ques- 
tion is,  ought  the  court  to  have  susr 
tained  the  writ  against  the  grounds 
of  defense  urged  by  the  defendant? 
Champion  v,  Minnehaha  County,  5 
Dakota  416. 

9.  Morse  v,  Spees.  25  Wis.  543. 

But  in  McNamara  v.  Spees.  25  Wis. 
539.  although  the  Supreme  Court  said 
that  on  appeal  from  a  judgment  dis- 
missing a  writ  issued  by  the  Circuit 
Court  to  a  justice,  it  was  the  proper 
practice  to  confine  itself  to  the  ques- 
tion whether  there  was  any  irregular- 
ity in  the  proceedings  or  the  writ; 
yet,  in  view  of  the  fact  that  a  judg- 
ment   of    dismissal   had    often    been 


view ;  but  when  a  judgment  is  affirmed 
or  reversed  in  part,  unless  both  par- 
ties bring  writs  of  error,  only  such  er- 
rors as  have  been  committed  adverse- 
ly to  the  interest  of  the  party  bring- 
ing the  writ  of  error  will  be  inquired 
into.  Berry  v.  Lowe,  10  Mich.  g. 
8.  People  V.  Fire  Com'rs,  72  N.  Y. 

445» 

Ajsigiwiant  of  Errors. — It  is  not  es- 
sential in  cases  of  certiorari  that  an 
assignment  of  errors  be  made  in 
the  appellate  court.  The  assignment 
made  in  the  affidavit  accompanies  the 
record  to  the  final  conclusion.  Chi- 
cago, etc.,  R.  Co.  V.  Campbell,  47 
Mich.  265.  But  see  Burhham  v.  Van 
Gclder,  32  Mich.  490;  Berry  v,  Lowe, 
10    Mich.    9;     Lee    v,    Hardgrave,   3 

Mich.  77- 

*•   Higgley  V,  Lant,  3  Mich.  612. 

In  Miller  v,  Chaffee,  i  Mich.  257,  a 
statute  authorized  the  Circuit  Court, 
on  certiorari  to  the  County  Court,  to 
give  judgment  as  the  right  of  the 
matter  shall  appear,  without  regard- 
ing technicalities  which  do  not  affect 
the  merits.  This  was  held  not  to 
authorize  the  Supreme  Court,  on  error 
to  the  Circuit  Court,  to  determine  dis- 
puted questions  of  fact. 

5.   People  V.  Andrews,  52  N.  Y.  445. 

Motion  to  Qaaah.— A  motion  to  quash 


adopted  as  proper  where  there  ap-  a  writ  of  certiorari  must  be  made  first  in 
peared  no  reason  for  disturbing  the  the  lower  court,  and  cannot  for  the  first 
judgment  of  the  justice,  the  court  time  be  brought  up  in  the  appellate 
considered  whether  the  justice's  judg-  court.  Gabelz'.  Houston,  29  Tex.  335; 
ment  ebould  have  been  affirmed  or  People  v,  Andrews,  52  N.  Y.  445. 
reversed.  Hotion  to  Bisnuss. — The  insufficiency 
AlBraaaoA  or  Bovenal  in  Part.  —  of  the  petitioner's  reasons  for  not  ap* 
Where,  on  certiorari  from  the  Circuit  pealing  will  not  be  considered  on  a  writ 
Court  to  a  justice's  court,  the  Circuit  of  error,  where  no  motion  was  made 
Court  affirms  or  reverses  in  toto  the  to  dismiss  the  writ,  and  the  parties 
judgment  of  the  justice,  and  a  writ  of  went  to  trial  on  the  merits.  Chappell 
error  is  taken  to  the  Supreme  Court,  v.  Jones,  8  Humph.  (Tenn.)  107;  Craw- 
all  the  errors  stated  in  the  affidavit  ford  v,  Crain,  19  Tex.  T45. 
for  the  writ  of  certiorari  are  open  to  ro*-  Unoertainty  of  Jt^gmoiit. — An  allega- 


AppMl  and  Writ  d  Srrw.           CEjR  TIORA  Rt.  Judgment  on  A^pmO. 

sufifered  by  default.* 

Srrors  not  Apparent  of  Beeord. — Where  errors  are  not  afSrmatively 
shown,  the  court  will  not  look  beyond  the  record  to  discover  errors 
not  apparent  therein.* 

c.  Evidence. — The  appellate  court  cannot  review  the  evidence 
before  the  trial  court,  but  will  make  only  such  inquiries  as  could 
be  made  by  the  court  from  which  the  writ  of  certiorari  issued.* 

S.  Jnd^ent  on  Appeal — a.   AFFIRMANCE. — Where  it  appears 

that  no  injustice  has  been  done  the  appellant,  the  judgment  of 
the  lower  court  will  be  affirmed.* 

tion  of  error  that  the  judgment  of  the  And  in  Snow  v,  Perkins,  3  Mich.  238, 
County  Court  was  uncertain  when  the  the  Supreme  Court,  in  affirming  the 
judgment  was  taken  to  the  Circuit  judgment  of  the  Circuit  Court,  re- 
Court  and  no  objection  was  raised  viewed  the  evidence,  without  comment 
there,  cannot  be  made  in  the  appellate  as  to  whether  the  evidence  should  be 
court.    Lee  v.  Hardgrave,  3  Mich.  77.  reviewed. 

IHioretioninDismissal.— The  question  Affidavits  Ezeluddd.  —  On  appeal  to 

of  discretion  to  dismiss  will  not  be  the  Supreme  Court  from  a  judgment 

considered  where  no  grounds  were  as-  of  the  Superior  Court  dismissing  a 

signed  in  the  order  of  dismissal,  and  writ  of  certiorari,  the  Supreme  Court 

the   question  of    discretion   was    not  will  exclude  from  consideration  affi- 

raised  by  appellant.    The  proper  exer-  davits  made  and  sworn  to  after  the 

cise  of  discretion  will  be  presumed,  case  had  been  transferred  to  the  Su- 

and  the  discretion  will  be  reviewed  preme  Court  by  appeal.     Sea  well,  J., 

only  as  to  the  grounds  assigned  in  the  dissenting^  and  being  of  the  opinion 

motion  for  dismissal.     Champion  v,  that  the  affidavits  should  be  consid- 

Minnehaha  County,  5  Dakota  416.  ered  to  the  extent  that  they  might  be 

1.  A  party  who  carries  a  case  to  the  used  against  the  party  matting  them. 
Circuit  Court  by  certiorari  must  point  M'Millan  v.  Smith,  2  Law  Repos.  (N. 
out  in  that  court  all  errors  that  exist,  Car.)  78. 

and  if  on  his  failure  to  do  so  the  Clr-  Parolfivldeiiee.— The  Supreme  Court, 
cuit  Court  affirms  the  judgment,  he  on  a  writ  of  error  to  the  lower  court 
cannot  in  the  Supreme  Court  avail  him-  to  review  a  judgment  rendered  by  the 
self  of  his  own  negligence  in  allowing  latter  court  on  certiorari  to  a  justice 
the  affirmance  by  default.  O'Leary  v.  of  the  peace,  will  not  review  parol 
Bolton,  50  Miss.  172.  evidence  to  show  what  passed  before 
Offer  to  Answer.— The  defendant  in  the  magistrate,  but  will  confine  itself 
a  cause  before  a  justice  of  the  peace  to  the  record.  Buckmyer  v.  Dubs,  5 
who  has  transferred  it  by  certiorari  to  Binn.  (Pa.)  29,  distinguishing  Sharpe 
the  Circuit  Court,  cannot  complain,  z'.  Thatcher,  2  Dall.  (Pa.)  77,  and  Van- 
on  error,  that  he  was  not  permitted  sciver  v,  Bolton,  2  Dall.  (Pa.)  114, 
to  answer  anew  in  said  court,  if  he  which  were  cases  of  review  on  cer- 
never  appeared  and  offered  to  answer,  tiorari  from  the  Supreme  Court. 
Gould  V.  Meyer,  36  Ala.  565.  4.  People  v.  Webb  (Supreme  Ct.), 

2.  Independent  Pub.  Co.  v,  Ameri-  2t  N.  Y.  Supp.  298. 

can  Press  Assoc.  (Ala.,  1894),  15  So.  Where  it  appears  from  the  return  to 

Rep.  947.  a  writ  of  certiorari  that  there  was   no 

8.  State  t/.  Huck,  29  Wis.  202;  Elliott  merit  in   the    application,    an  order 

».  Whitmore,  5  Mich.  532.  refusing  to  send  back  the  return  will 

But  in  Freeman  v,  Ogden,  40  N.  Y.  be  affirmed.      People   v,   Webb  (Su- 

105,  which  was  an  appeal  to  the  Court  preme  Ct.),  21  N.  Y.  Supp.  298, 

of  Appeals,   in  which    the  Supreme  When  the  court  correctly  dismisses 

Court  on  certiorari  had  affirmed  sum-  the  writ,  but  for  a  wrong  reason,  its 

mary  proceedings  for  the  eviction  of  judgment  will  be   affirmed.      Lamar 

a  tenant,   the   Court  of  Appeals  ex-  v.  Commissioners'  Ct.,  21  Ala.  772; 

amined  the  evidence  for  the  purpose  O'Brien  v,  Dunn,  5  Tex.  570. 

of  determining  whether  or  not  it  war-  Writ  of  Srror  Sued  Out  by  Wrong  Party 

ranted  the  lower  court  in  affirming  the  — Michigan.— V^^i^t^  the  Circuit  Court 

judgment  of  eviction.  on  certiorari  to  a  justice  reversed  « 
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Appeal  and  Writ  of  Error.  CER  TIORARI,  Judgment  on  Appeal 

Error  not  Apparent  of  Beoord. — And  where  no  error  appears  on  the 
record,  or  where  there  is  a  merely  formal  error,  the  judgment  will 
not  be  disturbed.* 

b.  Dismissal. — But  where  the  writ  of  certiorari  has  been  erro- 
neously awarded,  the  appellate  court  will  give  judgment  of  dis- 
missal.* 

c.  Reversal. — And  where  the  writ  has  been  erroneously  dis- 
missed, or  a  verdict  on  the  merits  erroneously  rendered,  the 
appellate  court  will  render  judgment  of  reversal.' 

judgment  for  the  defendant,  and  failed  Supreme  Court,  namely,  to  maintain 

to  render  judgment  for  the  plaintiff,  the   writ  of  certiorari,  the  judgment 

as  required  by  Compiled  Laws,  §  5477,  will  be  affirmed.     Norris  v.  Rhodes,  25 

and  a  writ  of  error  was  sued  out  by  Tex.  625. 

the    defendant,    the    Supreme   Court        2.   Barclay    v,   Cameron,    25    Tex. 

affirmed  the  judgment  of  the  Circuit  232. 

Court  instead  of  reversing  it,  as  the        Want    of  Jurisdiction.  —  On  appeal 

former  would  have  done  if  the  writ  of  from  a  judgment  of  the  County  Court, 

error  had  been  sued  out  by  the  plain-  on  certiorari,  in  a  case  in  which  it  had 

tiff.    McClatchie  v,  Durham,  44  Mich,  no  jurisdiction  to  grant  the  writ,  the 

435.  Supreme  Court  will  render  judgment 

Irregularity  in  Writ. —  Where  it  ap-  dismissing  the  writ,  although  the  want 

pears  from  the  return  of  the  writ  that  of  jurisdiction  was  not  objected  to  in 

the  writ  was   never  allowed  by  any  the  County  Court.     Winn  r.  Freele,  19 

one,  a  judgment  dismissing  the  writ  Ala.  171. 

will  be  affirmed,  and  the  question  Writ  Improvidently  Awarded.— On  ap- 
whether  the  plaintiff  therein  would  peal  from  a  judgment  of  the  Circuit 
have  been  entitled  to  amend  it  will  not  Court,  rendered  on  certiorari  to  a  jus- 
be  considered.  Young  v,  Kelsey,  46  tice  of  the  peace,  it  appearing  that  the 
Mich.  414.  writ  had  been  improvidently  awarded, 

1.  Rodman  v.  Clark,  81  Mich.  466.  the   Supreme  Court  will   not   remand 

Goets  and  Damages. — Where,  in  affirm-  the  cause  for  further  proceedings   in 

ing  on  certiorari   the  judgment  of  a  the  Circuit  Court,  but  will  quash   the 

justice  for  damages  and  costs,  the  Cir-  writ.     Arnold  v,  Lewis    County  Ci., 

cuit  Court  orders  a  judgment  for  the  38  W.  Va.  142. 

aggregate  of  such  damages  and  costs,        3.  Memphis,   etc.,  R.  Co.  r.   Bran- 

instead    of    a    simple    judgment    of  num,  96  Ala.  461. 

affirmance,  the  error  is  merely  formal,         When  the  only  error  complained  of 

and  is  not  ground  for  reversal.     Rod-  in   the  petition   for   certiorari  is  that 

man  v.  Clark,  81  Mich.  466.  the  verdict  of  the  jury  was  contrary 

Georgia. — On  a  writ  of  error  from  an  to  the  evidence,  and  when  it  appears 

orderof  the  Superior  Court  dismissing  from  the  brief  of  testimony  set  forth 

certiorari  from  a  justice  of  the  peace,  in   the  bill  of  exceptions   that   there 

where  it  does  not  appear  what,  if  any,  was  some  evidence   to  authorize  the 

ground  of  error  was  set  forth  in  the  verdict  rendered,  the  Supreme  Court 

petition   for  certiorari,  the  judgment  will  not  reverse  the  judgment  of  the 

must  be  affirmed,  since  Code   Ga.,  §  Superior  Court  overruling  certiorari. 

4065,  declares  that  no  ground  of  error  Walker  v.  Browning,  91  Ga.  183. 
shall  be  insisted  upon,  on  certiorari.         No  Beason  for  Diimissal. — On  appeal 

which  is  not  distinctly  set  forth  in  the  from  a  judgment  dismissing  a  writ  of 

petition  therefor.     Richards  v.  Little,  certiorari,   the    Supreme   Court    will 

88  Ga.  176.  reverse,  where  it  appears  that  there 

No  Interest  Shown. — The  judgment  was    no  reason    for  dismissing    the 

will  not  be  disturbed  when  the  record  writ,  although  the  errors  complained 

shows  no  interest  on  the  part   of  the  of    may    not   be     such   as    could  be 

petitioners.      Perkins  v.  Holman,   43  remedied  by  the  writ.    Morse  v.  Spees, 

Ark.  219.  25  Wis.  543. 

Same     Besnlt   Reached.— If    in    the        Quashal  in  Part.— Where  the  Circuit 

lower  court  the  result  of  the  ruling  is  Court,  on  certiorari  to  review  the  levy 

the    same  as    that    reached  by  the  of  a  tax,  refused  to  quash  the   levy, 
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CERTIORARI. 


BlU  of  CerUorari. 


Groundi  for  Bevenal  not  Anignod. — Where  a  motion  to  dismiss  a 
writ  of  certiorari  was  based  on  sufficient  grounds,  judgment  will 
not  be  reversed  because  such  grounds  were  not  assigned  in  the 
motion  for  dismissal/  nor  will  the  cause  be  remanded  to  the 
court  below  for  further  proceedings.* 

XIX.  Bill  or  Gebtiosari— Ddlnition.— The  bill  of  certiorari,  or 
certiorari  bill,  is  a  bill  in  equity,  prayed  for  by  the  defendant,  hav- 
ing for  its  object  the  removal,  by  a  writ  of  certiorari,  of  a  cause 
from  an  inferior  court  of  equity  to  the  court  of  chancery ;  and 
the  grounds  upon  which  such  writ  is  allowed  are  that,  because  of 
the  inferior  court's  limited  jurisdiction,  or  because  of  its  wrong- 
ful assumption  of  jurisdiction,  it  cannot  afford  the  defendant  com- 
plete justice.* 

Ita  Ute  in  the  United  States. — The  absence  of  any  reported  cases  in 
the  United  States  bearing  upon  the  use  of  the  certiorari  bill 
seems  to  indicate  that  it  has  rarely,  if  ever,  been  resorted  to.  ^ 


and  an  appeal  was  taken  to  the 
Supreme  Court,  and  the  latter  court 
was  of  opinion  that  two  items  of  the 
levy  were  unauthorized,  a  judgment 
was  entered  in  the  Supreme  Court 
quashing  the  two  items  of  the  levy, 
an  order  was  made  restraining  the 
collection  of  such  items,  and  the  judg- 
ment was  certified  to  the  Circuit 
Court. '  Vance  v.  Little  Rock,  30  Ark. 

435. 

1.  Independent  Pub.  Co.  v.  Ameri- 
can Press  Assoc.  (Ala.,  1894),  15  So. 
Rep.  947. 

But  see  Champion  v,  Minnehaha 
County,  5  Dakota  416. 

But  when  the  motion  is  denied  or 
overruled  the  rule  is  different.  The 
court  will  not  look  beyond  the  grounds 
specified  in  the  motion  in  search  of 
some  ground  upon  which  to  base  af- 
firmative action.  In  such  a  case  the 
fault  of  the  movant  in  not  directing 
the  attention  of  the  court  to  the  true 
C^round  f9r  denying  the  reversal  will 
deprive  him  of  relief.  To  hold  other- 
wise might  lead  to  a  reversal  on  a 
ground  which  the  court  had  never 
considered  or  even  thought  of.  Ses- 
sions V,  Boykin.  78  Ala.  328;  Baker  v. 
Boon.  100  Ala.  622. 

%.   Barfield  v.  McCombs,  89  Ga.  799- 

Erronaoni  Exelaiion  of  Evidence.  — 
Where,  on  certiorari  to  the  appellate 
court,  it  appears  that  the  lower  court 
has  erroneously  excluded  evidence 
for  the  plaintiff  and  also  admitted 
illegal  evidence,  the  appellate  court 
ought  not  to  render  a  final  judgment, 
but  should  remand  the  cause  for  a  new 
trial,  there  being  no  presumption  that 


the  illegal  evidence  was  not  objected 
to.     Barfield  v.  McCombs,  89  Ga.  799. 

Judgment  Prematurely  Bendered.  — 
Where  the  case  was  not  in  a  condition 
to  be  finally  dealt  with  at  the  time 
the  judgment  of  affirmance  was  ren- 
dered, the  judgment  will  be  reversed 
and  another  hearing  granted.  Phil- 
lips V.  Atlanta,  78  Ga.  773  (a  case 
where  a  traverse  to  an  answer  re- 
mained undisposed  of). 

Georgia. — When  the  Superior  Court 
has  erred  in  not  finally  disposing  of 
the  case  instead  of  dismissing  the 
writ,  the  judgment  will  be  reversed, 
with  directions  that  the  Superior 
Court  dismiss  the  certiorari  and  af- 
firm the  judgment  of  the  justice  of  the 
peace.  The  powers  given  to  the  court 
by  Code,  §§  218,  4284,  are  ample  to  so 
dispose  of  the  case.  James  v.  Smith, 
62  Ga.  345. 

8.  Cooper's  Equity  Pleading  50:  2 
Daniell's  Chancery  Practice  1586; 
Storey's  Eq.  Pleading,  §  278;  Stephen- 
son V.  Houlditch,  2  Vern.  491;  Port- 
ington  V.  Tarbock,  i  Vern.  177;  Sow- 
ton  V,  Cutler,  2  Ch.  Rep.  108. 

Distinction  between  Bill  of  Certiorari 
and  Bill  <Kf  Beview. — A  bill  of  certiorari 
prays  for  the  removal  of  the  cause 
from  an  inferior  court  of  equity  to  the 
Court  of  Chancery,  while  the  bill  of 
review  can  be  brought  "only  to  re- 
inspect  what  the  same  court  had  done 
before."  Portington  v,  Tarbock,  i 
Vern.  177. 

Time  of  Filing  Bill. — See  Cook  v. 
Delebere,  3  Ch.  Rep.  66. 

4.  Foster's  Federal  Practice,  p.  146, 
§  90;  Storey's  Eq.  Pleading,  §  298. 
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CHAMBERS  AND  VACATION. 

By  W.  A.  Martin. 
L  DbTIHITIOV,  337* 

n.  POWfiU  OF  JVDeXS  AT  OHAXBBU  XV  TXBK  AID  ni  YAOAHDVi  337* 

1.  In  General,  337. 

2.  Amendment  of  Pleadings^  338. 

3.  Correction  of  Minutes  and  Ruordit  339^ 

4.  Correction  of  Process,  339. 

5.  Granting  Continuance,  339. 

6.  Extending  Time  to  Take  Testimat^^  339b 

7.  Reinstatement  of  Cause,  339. 

8.  CAat^e  of  Venue,  339. 

9.  Punishing  for  Contempt,  34a 

10.  Holding  to  Bail,  J41. 

1 1 .  Proceedings  Supplementary  to  Exieution.  34t. 

12.  Trial  of  Causes,  l^i, 

13.  Rendition  of  luclgment  or  Final  Order,  343. 

14.  Vacation  ana  Amendment  of  Judgments  and  Orders,  347. 

1 5.  Arrest  of  Judgment,  3A8. 

16.  Motion  for  New  Trial,  348. 

17.  Proceedings  to  Perfect  Appeals,  349. 

18.  Powers  over  Trust  Estates  and  Infants^  35a 

19.  Appointment  and  Discharge  of  Receiver,  351. 
90.  Issue  and  Dissolution  of  Attachment,  353. 

%U  Powers  in  Relation  to  Extraordinary  Remedies,  354. 
a.  Injunctions,  354. 

(1)  Granting,  354. 

(2)  Dissolution  and  ModifUatiOf^  357. 
A  Mandamus,  %$S. 

(i)  /«  General,  358. 

(2)  Alternative  IVrit,  359. 

(3)  Peremptory  Writ.  359^ 
r.  Habeas  Corpus,  360. 
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/.  Prohibition,  364. 
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Potrm  iT  lodges     CHAMBERS  AND  VAC  A  TION.  «t  Chambtn. 


L  DSFnriTIOV. — The  term  '^  chambers/'  in  its  usual  signiiicance, 
means  the  private  rooms  or  office  of  a  judge,  or  other  place  where 
motions  are  heard,  orders  made,  or  other  business  is  transacted  by 
a  judge  out  of  court  in  term  time  or  during  vacation,  in  matters 
which  do  not  require  a  hearing  by  a  judge  or  judges  sitting  as  a 
court.* 

IL  P0WBX8  OF  JVDGBS  AT  CHAMBSBS  IH  TBBX  AMD  IH  VAOATIOV— 

1.  In  General — The  powers  of  judges  at  chambers  are  usually 
regulated  by  statutes  or  rules  of  court,  and  the  general  doctrine 
is  that  all  judicial  business  must  be  transacted  in  courts  whether 
there  be  any  express  direction  to  that  effect  or  not ;  and  that  such 
business  as  may  be  transacted  out  of  court  is  exceptional,  and 
must  find  express  authority  in  statute.' 


1.  dutmbar  Bannen,  BuiuMi  Bone  out 
of  CMiit. — "No  such  places  as  cham- 
bers for  the  circuit  judges  or  circuit 
justices  "  of  the  United  States  courts 
"  are  mentioned  at  all  in  the  statutes. 
The  judges'  chambers  do  not  appear 
to  have  any  '  local  habitation.'  *  *  * 
All  business  done  out  of  court  by  the 
judge  is  called*  chamber  business,*  ♦  ♦  ♦ 
Chamber  business  may  be  done, 
and  often  is  done,  on  the  street, 
in  the  judge's  own  house,  at  the 
hotel  where  he  stops  when  absent 
from  home,  or  it  may  be  done  in  tran* 
situ^  on  the  cars,  in  going  from  one 
place  to  another,  within  the  proper 
jurisdiction  to  hold  court.  *  *  ♦  The 
chambers  of  the  judge,  where  cham* 
bers  are  provided,  are  not  an  element 
of  jurisdiction,  but  are  a  convenience 
to  the  judge  and  to  suitors — places 
where  the  judge  at  proper  times  can 
be  readily  found,  and  the  business 
conveniently  transacted.  But  the 
chambers  of  the  judge  as  a  legal 
entity  are  something  of  a  myth.  For 
the  purposes  of  jurisdiction  the  cham- 
bers of  the  judge  are  wherever  he  hap- 
pens to  be  in  his  circuit  or  district, 
when  the  exigencies  of  the  case  call  for 
the  transaction  of  chamber  business, 
and  a  judge  is  as  clearly  engaged  in 
the  discharge  of  the  duties  of  his  office, 
when  going  from  one  place  of  hold- 
ing court  to  another,  for  the  purpose 
of  holding  court,  *  *  *  as  when  actu- 
ally engaged  in  business  at  cham- 
bers, or  in  holding  court."  In  re 
Neagle,  39  Fed.  Rep.  855.  See  also 
In  re  Neagle,  135  U.  S.  i. 

S.  Cdli/ornia,-^LsLrco  v,  Casaneuava, 
30  Cal.  561;  Norwood  r.  Kenfield,  34 
Cal.  332;  Loomis  v,  Andrews,  49  Cal. 
239. 


Illinois, — Goodrich  v.  Minonk,  6a 
111.  121;  Blair  v.  Reading,  99  111.  600; 
Devine  v.  People,  100  111.  295;  Watts 
V.  McCleave,  16  III.  App.  272;  Nevitt 
V.  Woodburn,  45  111.  App.  417. 

Indiana,  —  Taylor  v,  Moffatt,  a 
Blackf.  (Ind.)  305;  Ferger  v,  Wesler, 
35  Ind.  53;  Newman  v,  Hammond,  46 
Ind.  120;  Pressley  if,  Harrison,  102 
Ind.  14. 

/i9wa.-- Prosser  r.  Prosser..  64  Iowa 
378. 

Atfifja^.-^Reyburn  v,  Bassett,  Mc- 
Cahon  (Kan.)  86. 

Missouri, — State  v.  Rombauer,  104 
Mo.  623. 

Nebraska, — Ellis  v,  Karl,  7  Neb.  38i» 

New  K(pr*.— Bangs  v,  Selden,  13 
How.  Pr.  (N.  Y.  Supreme  Ct.)  374, 

O^w.  —  Pittsburg,  etc.,  R.  Co»  v, 
Hurd,  17  Ohio  St.  146. 

South  Carolina, — Grierson  v,  Har- 
mon, 16  S.  Car.  618. 

WashiHgton,'^%M^t.XTL  v,  Chisholm, 
I  Wash.  Ter.  486. 

Strictlj  Judioial  Powers  can  be  vested 
only  in  certain  courts  named  in  the 
constitution.  The  circuit  courts  as 
courts  have  such  powers,  but  the 
judges  out  of  court  merely  as  judges 
cannot  exercise  them.  Toledo,  etc., 
R.  Co.  V,  Dunlap,  47  Mich.  456. 

It  would  seem  that  the  powers  of  a 
judge  of  the  Circuit  Court  at  chambers 
must  be  either  acts  done  out  of  court 
in  a  cause  pending  in  court,  or  all  ju- 
dicial acts  which  the  Circuit  Court 
may  be  authorized  by  statute  to  per- 
form out  of  court,  whether  they  re- 
late to  a  cause  pending  in  court  or 
not.     Streeter  v,  Paton,  7  Mich.  341. 

*'  It  is  a  fundamental  principle  that 
courts  can  exercise  judicial  functions 
only  at  such  times  and  places  as  are 


4  Encyc.  PI.  &  Pr.— aa. 
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Fundamental  Limitation  of  Power. — Jurisdiction  at  chambers  is  inci- 
dei)tal  to  and  grows  out  of  the  jurisdiction  of  the  court  itself ; 
hence,  it  follows  that  the  jurisdiction  of  a  judge  at  chambers 
cannot  go  beyond  the  jurisdiction  of  the  court  to  which  he 
belongs,  or  extend  to  matters  with  which  his  court  has  nothing  to 
do.* 

2.  Amendment  of  Pleadings. — The  authorities  are  not  uniform 
as  to  whether  judges  at  chambers  can  permit  the  amendment  of 
pleadings.  Perhaps  the  better  rule  is  that,  independent  of  statute, 
such  power  does  not  exist.* 


fixed  by  law,  and  that  the  judges  of 
courts  can  enter  no  orders  in  vacation, 
except  such  as  are  expressly  author- 
ized by  statute."  A  judge,  at  a  hear- 
ing at  chambers  in  vacation,  can  exer- 
cise no  judicial  function.  Where  par- 
ties agree  that  a  cause  may  be  heard  at 
chambers  in  vacation,  the  judge  can 
make  no  order  which  would  be  bind- 
ing on  the  parties,  as  a  judicial  act  or 
otherwise,  against  their  assent,  which 
was  not  strictly  in  pursuance  of  their 
agreement,  if  at  all.  Blair  v.  Read- 
ing, 99  111.  600. 

Powers  Less  than  of  Coart  in  Session. — 
The  powers  of  a  judge  in  vacation 
are  not  so  great  as  those  of  a  court  in 
session,  and  an  objection  to  the  juris- 
diction which  would  be  available  if 
made  in  term  time  is  available  as 
against  the  jurisdiction  of  the  judge 
in  vacation.  Robertson  v.  State,  109 
Ind.  79. 

Nevada. — Laws  Nev.  1885,  p.  60, 
which  give  the  judges  equal,  coex- 
tensive, and  concurrent  jurisdiction 
and  power,  and  empower  them  to 
hold  court  in  any  county  in  the  state, 
and  to  exercise  and  perform  the 
powers,  duties,  and  functions  of  the 
court,  and  of  the  judges  thereof,  and 
of  judges  at  chambers,  do  not  give  to 
a  judge  at  chambers  the  powers  of  a 
court.    State  v,  Atherton,  19  Nev.  332. 

0)^0— 'Jurisdiction  of  Common  Pleas 
fudge. — The  authority  of  the  judges 
of  the  Court  of  Common  Pleas  to  hold 
court  and  to  exercise  jurisdiction  at 
chambers  in  their  respective  districts 
is  coequal,  and  extends  throughout 
the  district.  Cincinnati,  etc.,  R.  Co.  v» 
Sloan,  31  Ohio  St.  i. 


mined  by  the  judge  in  vacation  as 
well  as  by  the  court  in  term  time,  and 
may  be  so  heard  and  determined  by 
the  judge  at  any  place  in  his  district. 
Laws  Wyoming  1890,  c.  70,  p.  120. 

Wisconsin. — By  long-established  us- 
age, a  judge  of  a  court  of  general  juris- 
diction at  common  law  performed  cer- 
tain acts  at  chambers,  usually  relating 
to  the  minor  practical  proceedings 
which  arose  in  conducting  an  action 
or  a  defense.  Conroe  v.  Bull,  7  Wis. 
408. 

And  in  this  state  the  judgesof  courts 
of  record  take,  under  the  constitution 
creating  their  offices,  the  powers  of 
judges  of  such  courts  at  the  common 
law,  including  the  powers  commonly 
possessed  by  them  at  chambers  at 
the  time  of  the  adoption  of  the  con- 
stitution. Waterman  v,  Raymond,  5 
Wis.  185;  In  re  Remington,  7  Wis. 
643;  In  re  Gill,  20  Wis.  686,  In  re 
Kindling,  39  Wis.  35. 

Kew  York— ^iVj/  Judicial  District,-^ 
Any  application,  except  for  a  new 
trial  on  the  merits,  which  elsewhere 
must  be  made  in  court,  may  in  the  first 
judicial  district  be  made  at  any  time 
to  a  judge  out  of  court.  Boucicault 
V,  Boucicault,  21  Hun  (N.  Y.)43i. 

1.  Pittsburg,  etc.,  R.  Co.  v.  Hurd, 
17  Ohio  St.  146. 

2.  California. — District  judges  have 
no  jurisdiction  at  chambers  to  enter- 
tain motions  to  strike  out  pleadings  or 
parts  of  pleadings,  since  there  is  no 
statute  which  expressly  gives  them 
this  jurisdiction.  Larco  v.  Casa- 
neuava,  30  Cal.  561. 

North  Carolina— i!/b>&iM^  Additional 
Parties, — In  Young  v,  Rollins,  90  N. 


Wyoming —  General    Powers    under  Car.  135,  the  trial  court  refused  plain- 

Statute.  —  In   this   state   all    motions  tiff's  motion  to  make  an   additional 

and   other   matters    not   involving   a  party  at  chambers,  where  notice  was 

trial   upon   the  issue  of  fact   in  any  served  upon  such  party,  but  without 

action  or  special  proceeding  pending  giving  notice  of  the  intended  motion 

in  the  district  courts   may  be  deter-  to  those  already  defendants.     On  ap- 
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8.  Correction  of  Minutes  and  Eecords.— In  some  jurisdictions  the 
judge  may  correct  minutes  and  records  at  chambers,*  while  in 
others  this  power  cannot  be  exercised.* 

4.  Correction  of  Process. — In  Florida  a  circuit  judge  may,  in 
vacation,  correct,  restrain,  and  control  the  process  of  a  court  of 
law.* 

5.  Ghranting  Continuance. — A  continuance  of  a  cause  set  for  trial 
cannot  be  granted  at  chambers.* 

6.  Extending  Time  to  Take  Testimony. — In  Wisconsin  a  judge 
may,  by  an  ex  parte  order,  extend  the  time  to  take  testimony  in  a 
cause.* 

7.  Beinstatement  of  Cause.-7The  reinstatement  of  a  cause,  at 
chambers,  without  notice  to  the  adverse  party  is  erroneous.* 

8.  Change  of  Venne. — No  power  to  hear  and  determine  motions 

peal  the  judgment  was  affirmed,  the  and  pass  upon  questions  of  amending 

court  saying:    "The  opinion   of  the  records  at  chambers  as   well    as   in 

[trial]    court    that    it    had    no  such  term  time.      Falkner  v.  Hunt,  68  N. 

power  as  was  invoked  ^  in  this  case*  Car.  475;  Mason  v.  Miles,  63  N.  Car. 

does  not  seem  to  imply  a  total  abnega-  564. 

tion  of  a  right  to  authorize  the  addi-  2.  Illinois — Amending  Bill  of  Excep- 
tion of  new  defendants  by  process  tions, — Where  a  bill  of  exceptions  has 
sued  out  for  them,  unless  the  applica-  been  settled,  signed,  and  filed  in  the 
tion  be  during  the  term  of  a  court,  proper  court,  and  the  time  has  expired 
♦  *  *  We  do  not  decide  upon  the  within  which  the  same  was  to  be  filed, 
general  question  of  the  exercise  of  the  judge  cannot  change  the  record  at 
the  right  of  allowing  such  amendment  chambers  in  vacation.  Amendment 
out  of  term  time."  of    the    record     under  such   circum- 

8011th Carolina — Amending  Complaint,  stances   can   only   be    made   at   term 

— Under  Gen.  Stat,,  §  21 12,  a  judge  at  and  on  notice.     Devine  v.  People,  100 

chambers  has  power  to  grant  an  order  111.  290;  Hall  v.  Mills,  5  111.  App.  495; 

permitting  an  amendment  of  a  com-  Terre  Haute,  etc.,  R.  Co.  v.  Bond,  13 

plaint,  on  notice  to  defendant,  Ellen  111.  App.  328. 

V.    Ellen,   26   S.    Car.  99;   and  under  Hew  York — Striking  out  Exceptions  to 

Code,  §  417,  subd.  2,  a  judge  atcham-  Findings. — A  justice  out  of  court  has 

bers  may  grant  an  order  for  leave  to  no  power  to  make  an  order  striking 

file  a  supplemental  complaint,  but  no-  exceptions  to  the  findings  and  refusals 

tice  should  be  given  defendant,  Ed-  to   find  in   an   equity   case   from  the 

wards  v,  Edwards,  14  S.  Car.  11.  judgment    roll    and   case   on   appeal 

1.  Jj^jdAiBLn^— Correcting  Minutes,— Pi  filed.     Pettit  v.  Pettit,  20  N.  Y.  Wkly. 

judge    may  correct    his    minutes   at  Dig.  154. 

chambers   and   make   them    conform  8.  Robinson  v.  Yon,  8  Fla.  350. 

with  the  truth.    Where  the  correction  4.  At  least  it  was  so  held  in  Cali- 

is  applied  for  in  a  criminal  case  by  a  fornia,     Norwood  v,  Kenfield,  34  Cal. 

party,  notice  must  be  given  to  the  op-  329.     See  also  article  Continuances. 

posite  party.     State  v,  Folke,  2  La.  5.  Sayre  v.  Langton,  7  Wis.  214. 

Ann.    744;  State   v,    Revells,   31    La.  6.  Hughes  v,  McCoy,  11  Colo.  591. 

Ann.    387;    Picard   v,  Prival,   35   La.  Under  Col.  Code  Civ.  Pro.,  §§  78, 

Ann.  370.  397f  398,  reinstating  a  cause  is  a  legiti- 

The  same  rule  applies  in  civil  cases  mate  function  of  a  judge  at  chambers, 

where  the  change  afifects  the  right  of  provided  the  required  notice  has  been 

the  litigants.      Picard  v.    Prival,   35  given.     Hughes  v,  McCoy,  11  Colo. 

La.  Ann.  370.  59i- 

Vorth  Carolina — Amending  Records, —  Kew  York. — Such  motion  cannot  be 

The  superior  courts  are  always  open  made  at  chambers.     Schenck  v.  Mc- 

for  the  transaction  of  business,  and  Kie,  4  How.  Pr.  (N.  Y.  Supreme  Ct.) 

the  judges  of  those  courts  may  hear  248. 
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for  change  of  venue  at  chambers  exists  unless  given  by  statute.* 
See  also  article  CHANGE  OF  VENUE. 

9.  Panishing  for  Contempt.— Without  express  authority  of  law  a 
judge  at  chambers  has  no  power  to  punish  for  a  contempt  not 
committed  in  his  presence.*  In  many  jurisdictions,  though, 
statutes  have  been  enacted  which  authorize  the  exercise  of  this 
power  in  certain  cases.'     See  also  article  Contempt. 


1.  Iowa. — Under  Code,  §  2591,  pro- 
viding that  application  for  change  of 
venue  may  be  made  either  to  the 
court  or  to  the  judge  in  vacation, 
and  if  made  in  term  time  shall  not  be 
awarded  until  issue  be  made  up,  un- 
less objection  be  made  to  the  court; 
and  Acts  of  17th  Assembly,  c.  118, 
requiring  the  judge  or  court  passing 
upon  an  application  for  change  of 
venue  to  determine  whether  *'  the 
issue  can  only  be  tried  to  the  court/* 
an  application  for  change  of  venue 
because  of  prejudice  of  the  people  of 
the  county  cannot  be  made  In  vaca- 
tion before  the  issues  are  made  up. 
Gibson  v.  Abbott,  50  Iowa  155. 

Montana. — Under  Crim.  Prac.  Act,  § 
226,  providing  that  "any defendant,  in 
any  indictment  or  information,  may 
be  awarded  a  change  of  venue  upon  a 
petition,  etc.,  *  •  *  and  such  judge 
or  court  being  satisfied  that  such 
cause  exists,  •  »  *  may  award  a 
change  of  venue,"  the  question  of  a 
change  of  venue  should  be  determined 
from  facts  shown,  on  a  procedure 
had  for  that  purpose,  either  by  testi- 
mony taken  by  affidavits,  or  witnesses 
called  and  examined  in  open  court, 
or  before  the  judge  at  chambers,  as 
the  case  may  be.  Territory  v.  Man- 
ton,  8  Mont.  95. 

South  Carolina. — Under  the  laws  of 
this  state  a  circuit  judge  has  power 
at  chambers  to  make  an  order  chang- 
ing the  venue  in  a  cause  pending  in 
the  Circuit  Court.  Utsey  v.  Charles- 
ton, etc.,  R.  Co.,  38  S.  Car.  399. 

8.  People  V.  Brennan,  45  Barb.  (N. 
Y.)  344;  State  V,  Stevens,  40  Kan. 
113  ;  In  re  Remington,  7  Wis.  643; 
Stuart  V.  Allen,  45  Wis.  158. 

Orogon. — A  judge  of  the  Circuit 
Court  in  vacation  cannot  hear  and 
determine  charges  of  contempt  for 
disobeying  orders  and  judgments  of 
court.  The  exclusive  jurisdiction 
over  such  charges  is  vested  in  the 
courts  whose  judgments  or  orders 
have  been  disobeyed,  and   can  only 


be  exercised  in  term.     State  v.  Mc- 
Kinnon,  8  Oregon  488. 

Alabama. — A  judge  of  the  Circuit 
Court  has  no  authority  in  vacation 
to* order  the  body  of  a  defendant  to 
be  taken  for  violation  of  an  injunc- 
tion. Gates  V,  M' Daniel,  3  Port. 
(Ala.)  356. 

Indiana. — In  an  action  for  false  im- 
prisonment defendant  justified  un- 
der a  writ  of  attachment,  ordered  at 
his  instance  by  a  circuit  judge.  The 
writ  was  issued  against  plaintiff  for 
a  contempt  in  disobeying  an  injunc- 
tion granted  by  the  judge.  It  was 
held  that,  the  injunction  having  been 
granted,  and  the  writ  of  attachment 
ordered  and  issued,  in  vacation,  the 
defense  was  bad,  because  the  judge 
had  no  power  to  order  the  writ  of  at- 
tachment in  vacation.  Taylor  v,  Mof- 
fatt,  2  Blackf.  (Ind.)  304. 

Ohio.  —  Where  a  Circuit  Court  has 
awarded  a  peremptory  writ  of  man- 
damus, which  the  defendant  neglects 
or  refuses  to  obey,  proceedings  insti- 
tuted to  compel  obedience  to  the  writ, 
and  to  punish  him  as  for  contempt  on 
account  of  such  neglect  or  refusal, 
should  be  had  before  the  court;  the 
judges  thereof,  sitting  at  chambers, 
having  no  jurisdiction  to  hear  and 
determine  the  matter.  Davis  v.  State, 
50  Ohio  St.  194. 

Xansaa. — In  this  state  the  judge  of 
the  District  Court  at  chambers  cannot 
legally  hear  and  determine  a  con- 
tempt proceeding  for  an  alleged  vio- 
lation of  a  peremptory  writ  of  man- 
damus. State  V.  Stevens,  40  Kan. 
113;  In  re  Price,  40  Kan.  156. 

Judges  are,  however,  expressly  au- 
thorized by  statute  to  punish  at  cham- 
bers as  for  contempt  any  person  for 
disobedience  of  an  injunction  order. 
State  V.  Cutler,  13  Kan.  131. 

3.  Ctoorgia. — A  Superior  Court  judge 
may  by  statute,  in  term  or  at  cham- 
bers, by  attachment  for  contempt  en- 
force an  order  rightly  granted  in 
vacation   directing  a  trustee   to  pay 
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10.  Eoldiag  to  Bail. — In  proper  cases  a  judge  at  chambers  may 
make  orders  to  hold  to  bail  in  an  action  brought  in  his  court.^ 

11.  Proeeedings  Sappleme&tary  to  Ezeoution  are  in  no  sense  iden- 
tical with  ordinary  chamber  business,'  but  jurisdiction  thereof  is 
sometimes  conferred  on  a  judge  at  chambers  by  statute.' 

12.  Trial  of  Causes. — Usually  judges  have  no  power  to  try  actions 
or  proceedings  at  chambers.  In  some  jurisdictions,  under  stat* 
utes  authorizing  it,  this  may  be  done  if  the  parties  thereto  enter 
into  an  agreement  to  that  eflect  ;^  while  in  others  it  seems  that 


certain  money  for  the  support  of  a  ben- 
eficiary, Obear  v.  Little,  79  Ga.  3S4;  or, 
where  the  court  has  in  vacation  ap- 
pointed a  receiver  to  take  charge  of  a 
fund  in  litigation,  it  may  enforce  de- 
livery of  such  fund  by  attaching  and 
imprisoning  for  contempt  any  person 
refusing  to  obey  the  order,  Cobb  v. 
Black,  34  Ga.  162.  See  also  Ryan 
V.  Kingsbery,  88  Ga.  361. 

Iikwa  —  Contempt  of  Injunction. — 
Laws  1886,  c.  66,  §  3,  which  au- 
thorizes a  judge  in  vacation  to  com- 
mit for  contempt  of  injunction  issued 
under  a  prohibition  liquor  law,  is  con- 
stitutional-. McLane  v.  Granger,  74 
Iowa  152. 

How  York. — The  court  has  inherent 
power  to  punish  as  a  contempt  dis- 
obedience to  orders  of  judges  out  o/ 
court.  The  fact  that  the  power  in 
supplementary  proceedings  to  punish 
for  contempt  is  conferred  on  the 
"judge"  before  whom  the  proceed- 
ings have  been  commenced,  does  not 
divest  the  "^court,"  by  implication,  of 
the  inherent  general  power  which  it 
has  always  possessed  and  exercised 
of  enforcing  the  orders  of  its  judges 
out  of  court  and  of  punishing  disobedi- 
ence to  them  as  a  contempt.  Wicker  v. 
Dresser,  13  How.  Pr.  (N.  Y.  Supreme 
Ct.)  331;  People  V.  Kelly,  22  How. 
Pr.  (N.  Y.  Supreme  Ct.)  309.  Contra^ 
Wicker  v.  Dresser,  14  How.  Pr.  (N. 
Y.  Supreme  Ct.)  465;  Shepherd  v. 
Dean.  13  How.  Pr.  (N.  Y.  C.  PI.)  173. 

X«w  Mmqoo. — Under  Comp.  Laws,  g 
1S29,  providing  that  the  courts  of  the 
territory  are  always  open,  a  judge  in 
vacation  has  power  to  punish  a  per- 
son for  contempt  in  disobeying  an  in- 
junction granted  by  him.  In  re  Sloan 
(N.  Mex.,  1891),  25  Pac.  Rep.  931. 

SMt^  Cwoliiia. — Under  Code,  §  265, 
authorizing  a  judge  at  chambers  to 
appoint  a  receiver,  and  providing  that 
whenever  a  court  shall  have  ordered 
Uie  delivery  of  money  or  other  prop- 


erty, and  the  order  is  disobeyed,  the 
court  may  punish  as  for  contempt,  a 
judge  at  chambers  may  grant  an  order 
of  attachment  against  an  executor  for 
disobeying  an  order  to  turn  over  assets 
to  a  receiver.  Harman  v.  Wagener, 
33  S.  Car.  487.  See  also  Klinck  v. 
Black,  14  S.  Car.  246,  and  Pelzer  v, 
Hughes,  27  S.  Car.  408,  where  attach- 
ments for  contempt  of  court  in  refus- 
ing to  obey  orders  were  granted  by 
judges  at  chambers. 

1.  In  re  Kindling,  39  Wis.  35,  in 
which  the  question  is  discussed  at 
some  length. 

8.  Cushman  v,  Johnson,  13  How. 
Pr.  (N.  Y.  Supreme  Ct.)495. 

3.  Kennesaw  Mills  Co.  v.  Walker, 
19  S.  Car.  104;  Cushman  t/.  Johnson, 
13  How.  Pr.  (N.  Y.  Supreme  Ct.)  495, 

Under  the  provisions  of  the  S.  Car. 
Code  a  circuit  judge  at  his  chambers 
in  a  county  other  than  that  in  which 
the  judgment  debtor  resides  may  pass 
the  final  order  in  supplementary  pro- 
ceedings. Kennesaw  Mills  Co.  v. 
Walker,  19  S.  Car.  104. 

Supplementaiy  Prooee&bigs  in  Aotions 
Pending  in  AnoUieT  Court. — The  legis- 
lature, in  conferring  upon  the  city 
judge  of  Brooklyn  (Laws  1849,  P* 
174)  the  '*  powers  of  a  justice  of  the 
Supreme  Court  at  chambers,"  has 
not  thereby  conferred  jurisdiction 
over  supplementary  proceedings  in 
actions  pending  in  the  Supreme  Court, 
even  if  the  authority  had  been  di- 
rectly given  to  the  legislature  by 
the  constitution  to  confer  such  judi- 
cial functions.  Cushman  v,  Johnson, 
13  How.  Pr.  (N.  Y.  Supreme  Ct.)  495. 

4.  Florida.  —  Where,  at  a  term  of 
court,  parties  submit  an  action  by 
agreement  in  writing  to  the  court  for 
decision  without  the  intervention  of 
the  jury,  and  the  court  adjourns  with- 
out trying  it,  but  makes  an  order  con- 
tinuing all  causes  not  tried  or  other- 
wise disposed  of,  and  after  the  term 
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trials  of  actions  at  chambers  may  be  had  by  agreement  of  parties, 
in  the  absence  of  statutes  authorizing  them.*  The  better  rule 
would  seem  to  be  that  such  an  agreement  could  not  give  jurisdic- 
tion.* In  still  other  jurisdictions  there  are  statutes  expressly  au- 
thorizing the  trial  of  certain  actions  at  chambers.' 

of  court  the  attorneys  appear  before  .  "  It  is  not  an  attempt  to  confer  ju- 
the  judge  and  submit  the  cause  to  the  risdiction  by  consent  upon'a  tribunal 
judge  for  trial,  both  parties  introduc-  that  has  it  not,  but  is  simply  the 
ing  evidence,  and  no  objection  is  regulation  of  the  mode  of  trial  by 
made  by  either  to  his  trying  the  case,  the  parties,  for  their  own  conveni- 
and  final  judgment  is  rendered,  the  ence,  and  of  the  manner  of  entering 
power  of  the  court  to  try  the  case  the  judgment  in  a  court  which  has 
cannot  be  questioned  on  appeal,  since  jurisdiction  both  of  the  parties  and 
the  Act  of  February  20,  1879,  author-  the  subject-matter."  Beach  v.  Beck- 
izes  judges  of  the  circuit  courts  to  with,  13  Wis.  21. 
exercise  in  vacation  any  jurisdiction  What  Agreement  most  Contain. — To 
which  they  can  exercise  in  term  time,  give  any  effect  to  a  trial  by  stipula- 
except  in  cases  requiring  the  inter-  tion  before  the  judge  at  chambers, 
vention  of  the  jury,  and  provides  that  the  stipulation  must  provide  for  the 
in  cases  requiring  the  intervention  of  rendition  of  judgment  in  open  court 
the  jury  they  may  exercise  the  same  on  the  finding  of  the  judge.  Hills  v, 
jurisdiction  in  vacation  as  they  may  Passage,  21  Wis.  294. 
exercise  in  term  time,  if  the  parties  United  States. — A  cause  heard  and 
agree  in  writing  to  waive  the  jury,  decided  in  vacation  before  one  judge, 
Livingston  v,  Webster,  26  Fla.  325.  by  agreement  of  parties,  is  to  be  con- 
Indiana— C^ian^^  of  Venue, — Under  sidered  as  if  heard  and  decided  by 
a  statute  providing  that  on  the  grant-  and  before  the  court.  Doggett  v, 
ing  of  a  change  of  venue  the  judge  Emerson,  i  Woodb.  &  M.  (U.  S.)  ii. 
shall  appoint  a  time  to  hold  trial,  Oregon — Trial  Begun  at  Chambers 
which  shall  not  be  less  than  sixty  aj%d  Concluded  at  Term, — Though  by 
days  from  that  time,  it  is  competent  stipulation  of  parties  a  cause  was  sub- 
for  a  judge  from  whom  a  change  of  mitted  to  the  judge  for  his  decision 
venue  has  been  taken  on  account  of  at  chambers,  and  he  heard  the  evi- 
prejudice  to  set  down  the  cause  for  dence  at  chambers  pursuant  to  stipu- 
hearing  during  vacation  if  it  is  a  civil  lation,  a  judgment  in  such  case  is  not 
action.  Aurora  F.  Ins.  Co.  v.  John-  void  for  want  of  jurisdiction,  where 
son,  46  Ind.  320.  The  practice,  how-  the  trial  was  concluded  and  the  judg- 
ever,  is  otherwise  in  criminal  cases,  ment  rendered  and  entered  during 
Ex p,  Skeen,  41  Ind.  418.  term.       Roy    v.   Horsley,   6    Oregon 

Iowa. — It  seems  that  in  Iowa  a  judge  382. 

may  by  virtue  of  statutory  provisions  2.  California. — Mere  consent  cannot 

(Code  1851,  §§  1821,  1822),  hear  a  cause  give  jurisdiction  to  try  a  cause  in  va- 

and  render  a  decision  therein  in  vaca-  cation.     Wicks  v,  Ludwig,  9  Cal.  173; 

tion   if  the   parties  consent  thereto.  Norwood    v.    Kenfield,   34   Cal.    329; 

O'Hagen  v,  O'Hagen,   14  Iowa  264.  Bates  t^.  Gage,  40  Cal.  183. 

See  also  Gillespie  v.  See, 72  Iowa  347.  Judgment   not   Absolutely  Void.  —  A 

1.  Wisconsin. — In  Wisconsin '*  it  has  judgment   which    is    rendered    in    a 

always   been  a  common  practice  for  cause  tried  by  consent   at  chambers 

parties  to  stipulate  that  cases  pend-  is  not  necessarily  void,  in  the  abso- 

ing  might  be  tried  before  the  judge  lute  sense,  for  want  of  a  trial  in  open 

at  chambers  with  like  effect  as  though  court.     Ex  p,  Bennett,  44  Cal.  84. 

tried  in  court.     There  seems  to  be  no  Hew  Mezieo. — Agreement  of  parties 

reasonable  objection  to  such  a  prac-  cannot   confer    jurisdiction    to   hear 

tice,  and  it   has  been  recognized   as  and  determine  a  cause  during  vaca- 

valid  by  this    court."     Dinsmore   v.  tion.     Staab  v.  Atlantic,  etc.,  R.  Co., 

Smith,  17  Wis.  24.     See  also  Walworth  3  N.  Mex.  349. 

County    Bank   v.  Farmers'    L.  &   T.  3.  California — Mandamus,  Certiorari, 

Co.,  22  Wis.  231;  Andrews  v.  Elder-  Quo  Warranto. — The  legislature  is  not 

kin,  24  Wis.  531.  prohibited   by  the  constitution  from 
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13.  Eendition  of  Judgment  or  Final  Order. — The  general  rule  is 
that,  unless  specifically  authorized  by  express  provision  of  law,  no 
judgment  or  final  order  can  be  rendered  by  a  judge  at  chambers 
or  in  vacation.*     This  may  be  done  in  many  jurisdictions  now 

conferring  upon  the  judges  authority  Silver  Min.  Co.,  4  Colo,  iii;  Francis 

to   hear  and   determine  actions   and  v.    Wells,    4    Colo.    274;    McGan    v. 

proceedings  at  chambers.     Such  au-  O'Neil,  5  Colo.  433. 

thority  is  granted  in  respect  to  writs  Georgia, — Watson   v,    Jones,   i  Ga. 

of    mandamus,    certiorari,    and    quo  300. 

warranto.     Brewster   v.  Hartley,  37  Illinois, — Bruce  v,  Doolittle,  8i  111. 

Cal.    15;    Stewart  v,    Mahoney   Min.  103;    Blair   v,    Reading,   99   111.    600; 

Co.,  54  Cal.  149.  Hook  v,  Richeson,  115  111.  431. 

Idaho — No  Power  to  Try  Condemna-  Indiana. — See  Mitchell  v.  St.  John, 

tion   Proceedings, — Under    Rev.    Stat.  98  Ind.  598. 

Idaho,  §§  3890,  3910,  providing  that  Kansas, — Earls   v.   Earls,    27   Kan. 

district  judges  at  chambers  may  grant  542;  State  v,  Stevens,  40  Kan.   113; 

ordersandwritsusually  granted  in  the  Winkfield  v,   Brinkman,  31  Kan.  26; 

first  instance  on  <rjr/ar/^  applications,  Shaffer  v.    Brinkman,    31    Kan.   124; 

and  hear  and  dispose  of  them, and  hear  Atchison,  etc.,   R.   Co.  v,  Keller,  31 

and  determine  motions  for  new  trial,  Kan.  439;  Mitchell  v.  Insley,  33  Kan. 

writs  of  review,  etc.,  and  exercise  out  657;  Packard  v,  Packard,  34  Kan.  53. 

of   court   all   powers    expressly   con-  Louisiana,  —  Baltimore,   etc.,    Tel. 

ferred    on   a  judge,  as    contradistin-  Co.  v.  Louisiana  Western  R.  Co.,  39 

guished  from  a  court,  a  district  judge  La.  Ann.   659;  Hernandez  v,  James, 

cannot    hear  a  proceeding   for   con-  23  La  Ann.  483. 

demnation  of  lands,  or  render  judg-  New  Mexico. — Staab   v.    Atlantic, 

ment  or  decree  therein  at  chambers,  etc.,  R.  Co.,  3  N.  Mex.  349;  Colter  v. 

Washington,   etc.,    R.   Co.    v,   Coeur  Marriage,  3  N.  Mex.  351. 

d*Alene  R.,  etc.,  Co.,  2  Idaho  991.  Nevada, — Champion  v.  Sessions,  i 

Loaitiana — Suits  for  Condemnation  of  Nev.  478. 

Land, — Under  La.  Acts  1890,  No.  132,  North  Carolina. — Bynum  v,   Burke 

authorizing  the  trial  of  suits  for  the  County,  loi  N.  Car.  416. 

expropriation  of  property  for  public  Texas, — Aikin  v.   Carroll,  37  Tex. 

purposes  in  vacation,  a  judge  of  the  73;  Lyons-Thomas  Hardware  Co.    v. 

District  Court  can  try  suits  at  cham-  Perry  Stove  Mfg.  Co.  (Tex.,  1894),  27 

bers  for  the  condemnation  of  land  for  S.  W.  Rep.  100. 

a  railroad.  Williams  v.  Judge,  45  West  Virginia, — Kinports  v,  Raw- 
La.  Ann.  1295.  Before  the  passage  son,  29  W.  Va.  487;  Monroe  v.  Bart- 
of  the  act  the  contrary  doctrine  was  lett,  6  W.  Va.  441;  Johnson  v.  Young, 
maintained.      Baltimore,     etc.,    Tel.  11  W.  Va.  673. 

Co.  V.  Louisiana  Western  R.  Co.,  39  Illinoii. — The  court,  after  hearing  a 

La.  Ann.  659.  chancery  case  in  term  time,  may  take 

Hevada — Election  Contests.  —  Under  it  under   advisement,  and   announce 

section   38    of    the    Nevada   election  the  decree  in  vacation;  but  under  the 

law,  authorizing  the  circuit  judge  to  statute  (Rev.  Stat.  1874,  c.  37,  g  47) 

hear  and  determine  an  election  con-  the  decree  will  not  become  final  until 

test  at  chambers   if  it  cannot  be  de-  after  the  expiration  of  the  next  term 

termined    in   term    time   within    one  thereafter,  and  then  only  as  modified 

month  after  election,  and  providing  and  approved,  if  modified  at  all.   Hook 

that  the  judge  may  make  all  neces-  t/.  Richeson,  115  111.  431;  Toledo,  etc., 

sary  orders  for  the  trial  of  the  case  R.  Co.  v,  Eastburn,  79  111.  140;  Owens 

and  carrying  his  judgment  into  effect,  v.  Crossett,  104  111.  468;  Olney  First 

a  judge  at  chambers  has  all  the  powers  Nat.  Bank  v.  Cope,  3  111.  App.  203. 

of  a  court  in  election  contests.     Myers  MiMiiiippi.  —  Under     Miss.      Code 

V,  Warner,  3  Oregon  212.  1880,  g  1707  (Ann.  Code  1892,  §  725), 

1.  Alabama, — Shine   v.   Boiling,  82  which    provides   that   cases   may   be 

Ala.  415.  taken    under    advisement    until  the 

Colorado. — Filley  v,  Cody,  4  Colo,  next  term,  a  judge  has  no  power  to 

109;  Cooper  V,  American  Cent.   Ins.  render  a  judgment  in  vacation.     The 

Co.,  3  Colo.  318;  Kirtley  v,  Marshall  judgment  should  be  rendered  by  the 
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by  virtue  of  authority  conferred  by  express  statutory  provision.^ 

court  upon  the  delivery  of  the  judge's  ceedings  to  try  title  to  office  and  rea- 

opinion  io  writing  at  the  next  term  der    judgment    therein.      People    v» 

after    the    submission    of   the    case.  Lindsay,  z  Idaho  394. 

Wilson   V.    Rodewald,   61    Miss.    228.  Yiwiiay— Judgment   on  Demurrer, — 

Compare  Ross  v.  Gary,  7  How.  (Miss.)  Where  a  demurrer  to  a  plea  heard  in 

47,   a   case   arising    under  a  statute  vacation  is  sustained,  and  there  is  no 

(Hutch.  Code,  p.  740,  §  13)  expressly  proper  application  to  withdraw   the 

authorizing  rendition  of  a  judgpnent  demurrer    or    to    amend    or    plead 

in  vacation.  further,  the  proper  judgment  to  be 

Weft  Tirgiaia. — A  judge  of  the  Cir-  rendered  is  a  final  judgment  against 
cuit  Court  has  no  power  to  render  a  the  defendant.  Under  the  statute 
decree  in  vacation  which  purports  to  authorizing  the  judge  to  hear  a  de- 
be  final  as  to  any  subject  embraced  murrer  in  vacation  and  make  any 
by  it.  Rollins  v,  Fisher,  17  W.  Va.  order  in  regard  thereto,  and  Circuit 
578;  Monroe  v.  Bartlett,  6W.  Va.  441;  Court  Rule  29,  prescribing  rules  for 
Johnson  v.  Young,  11  W.  Va.  673;  amendment  of  pleading,  the  judge 
Freshwater  V.  Pittsburgh,  etc.,  R.  Co.,  should  order  final  judgment;  and 
6  W.  Va.  503;  Gilmer  v.  Baker  24  where  the  action  is  upon  contract, 
W.  Va.  72.  in   which    the  clerk   can    assess  the 

A  decree  entered  in  vacation,  even  damages,   a    formal    final    judgment 

by  counsel,  is  erroneous  and  perhaps  sustaining  the  demurrer,  and  for  the 

void.     Gilmer  v.  Baker,  24  W.  Va.  72.  damages  assessed,  should  be  entered 

1.  Alabama. — By  the  eightieth  rule  upon  the  hearing,  upon  the  demurrer 

of  chancery   practice,    if  a  cause  is  without    waiting    for    a    rule     day. 

submitted  during  term  time  for  a  de-  L'Engle  v.  L'Engle,  19  Fla.  714. 

cree,  a  decree  may  be  rendered  during  Pransylrania. — ^Act    1834,   authoriz- 

any  vacation.     Hooper  v.  Strahan,  71  ing  the  Court  of  Common  Pleas,  or 

Ala.  75.  any  two  of  the  judges  composing  it, 

The  effect  of  this  rule   is   to  make  or  the  president  judge  in  the  absence 

a    submission    under    it   operate    by  of     his     associates,     to    hold    court 

way  of  consent  of  parties,  and  it  does  and  determine  all  causes  cognizable 

not  conflict  with  the  statute  provid-  therein,  does  not  empower  the  presi- 

ing  that,  when  practicable,  chancel-  dent,  or  the  two  associate  judges  to- 

lors  must  render  their  decrees  during  gether,  to  render  judgment  in  a  case 

the  session  of  the  court  at  which  the  tried  before  all  three  of  them  sitting 

cause  is  heard;  but  that  they  may,  in  together.     Butts  v.   Armor,  164   Pa. 

difficult  cases,  render  a  decree  in  va-  St.  73. 

cation   within  six   months   after  the  Hew  York. — A  judge   at    chambers 

hearing.     Nor   is   it   in  conflict  with  can  grant  judgment  only  on  a  frivo- 

the  statute  authorizing  chancellors  to  lous  demurrer,  answer,  or  reply.     In 

make  decrees  at  any  time  by  consent  all  other  cases  judgment  can  be  ren- 

of  parties.     Shine  v.  Boiling,  82  Ala.  dered   only  by   the  court   sitting  as 

415.  such.     Aymar  v,  Chace,  12  Barb.  (N. 

Ariiona. — In  this  state  the  Supreme  Y.)  301. 

Court  has  power  to  render  a  decision,  Georgia. — In  an  early  Georgia  case 

and  cause  judgment   to  be  entered,  (Watson  v.  Jones,  i  Ga.  300}  it  was 

and  file  its  reasons  therefor,  in  vaca-  held  that   a    court  cannot   originate 

tion,  in  a  cause  which  had  been  regu-  a  case  or  a  motion  in  vacation  and 

larly  heard  and  submitted  to  the  court  give  judgment  thereon  unless  the  au- 

in  term  and  taken  under  advisement,  thority  is  expressly  conferred  bylaw. 

Comp.  Laws  Ariz.,  c.  48,  §§  146,  637,  But  when  a  motion  originates  during 

Ct.  Rule  37;  Woffenden  v,  Charoulcau  a  regular  term,  and  contains  a  provi- 

(Arizona,  1886),  11  Pac.  Rep.  61.  sion  for  the  further  action  of  the  court 

Idaho. — A  district   judge  at  cham-  upon  it,  and  for  the  rendering  of  its 

bers  has  no  jurisdiction  to  hear  and  judgment  in  vacation,  to  be  entered 

determine  a  proceeding  for  the  con-  upon  the  minutes  of  the  court,  such 

demnation  of  land.    Washington,  etc.,  judgment  so  rendered  in  vacation  is 

R.  Co.  V.  Cceur  d'Alene  R.,  etc.,  Co.,  legal. 

2  Idaho  991.     But  under  Rev.  Stat.,  §  Subsequent  to  this   decision,    stat- 

3890^  he  may  hear  quo  warranto  pro-  utes  have  been  enacted  (Code  1882, 
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OtnMBt  ff  VsrtlM. — On  principle,  the  better  rule  would  seem  to  be 
that  even  consent  of  parties  cannot  give  jurisdiction  to  a  judge  to 
render  a  final  judgment  or  decree  in  vacation,^  There  are  cases, 
however,  which  maintain  a  contrary  doctrine,'  assigning  as  a 
reason  therefor  that  the  law  gives  to  the  court  jurisdiction  of  the 
subject-matter  in  controversy,  and  that  where  the  parties  agree 

247,  249>  4214)  permitting  the  rendi-  and  that  consent  cannot  give  him  that 

tion  of  judgments  and  decrees  in  va-  power.   Thus,  in  Smith  v,  Chichester, 

cation  under  certain  circumstances,  i  Cal.  409,  the  earliest  case  in  which 

and  there  are   numerous    causes  in  the  question  is  raised,  it  was   held 

which  the  statutes  have  been  passed  that  a  judgment  rendered  by  a  District 

upon  and  construed.     Tkus^  a  judg-  Court  after  the  expiration  of  the  term 

wttnt  suUaimng  a  demurrer  to  a  bill  or  is   invalid.      To  the  same  effect  see 

petition  cannot  be  rendered  in  vacation  Coffinberry  v.  HorriU,  5  Cal.  493,  and 

before  the  return  term,  since  section  Phelps  v.   Peabody,  7  Cal.  53;  while 

347,  which  authorizes  superior  courts  the  court  in  Wicks  v,  Ludwig,  9  Cal. 

to  hear  and  determine,  in  vacation,  173,  citing  Smith  v,  Chichester,  i  Cal. 

aU  demurrers  to  bills  in  equity,  con-  409,  says,  "  No  trial  can  be  had  or 

templates  a  vacation  subsequent   to  judgment    rendered    except  in  term 

the  return  term  of  the  bill.     Murphy  time,"  and  further  decides  that  even 

V.  Tallulah  Steam  F.  Engine  Co.,  72  though  parties  to  an  action  agree  that 

Ga.  196;  Old  Hickory  Distilling  Co.  the  judge  shall  try  it  in  vacation,  and 

V.    Bleyer.    74    Ga.   201;    Stewart   v,  that  judgment  shall  be  entered  as  if 

Stewart,  89  Ga.  138;  Turner  v,  Cates,  tried  at  term,  a  judgment  so  rendered 

90  Ga.  731.  shall  be  deemed  a  nullity. 

Demurrer  to  Mandamus  Nisi, — And  Consent  cannot  Give  Jurisdiction, — 

the  statute  does  not  authorize  a  judge  The    doctrine    that    consent    cannot 

to  hear  at  chambers  a  demurrer  to  an  give  jurisdiction  to  a  judge  to  try  a 

application  for  a  writ  of  mandamus  cause  in  vacation  is  expressly  affirmed 

nisi.    Wheeler  v.  Walker,  55  Ga.  256.  in  Norwood  r.  Keniield,  34  Cal.  333, 

Consent  Order  for  Judgment  in  Va-  and  Bates  v.  Gage,  40  Cal.  183. 

eu/ion.So,  under  section  249,  which  Colorado. — There  is  no  statutory  au- 

provides  that  judges  may,  by  an  order  thority  for  giving  judgment  in  vaca- 

granted   in  term,  render  a  judgment  tion.     The  objection  thereto  is  juris- 

in   vacation,   it  has  been   held    that  dictional  and  cannot  be  removed  by 

where  a  cause   is  argued    during  a  stipulation.     Filley  v,  Cody,  4  Colo, 

term  of  court,  and  a  consent  order  109;  Francis  v.  Wells,  4  Colo.  275. 

is  taken  allowing  the  presiding  judge  West  Virginia. — A  decree  entered  in 

to  decid&the  same  in  chambers  within  vacation  even  by  consent  is  erroneous 

thirty  days  from  the  date  of  the  order,  and  perhaps  void.     Gilmer  v.  Baker, 

time  is  of  the  essence  of  the  consent,  24  W.  Va.  72. 

and  a  judgment  rendered  in  chambers  8.  Alabama.  —  Under    the    earliest 

after  the  time  allowed  had  expired  is  Alabama    practice    a    judgment    or 

coram  non  judice  and  void,  Patterson  decree  might  by  consent  of  parties 

V.  Hendrix,  72  Ga.  204;  and  that  prior  be  rendered  in  vacation,  even  though 

to  the  enactment  of  section  247,  de-  there  was  no  statute  authorizing  it. 

murrers  to  bills  in  equity  could  only  Lewis  v.   Lewis,   i   Minor  (Ala.)  35; 

be  heard  in  vacation  by  virtue  of  an  King  v.  Green,  2  Stew.  (Ala.)  133. 

order  in  term  time  authoriziog  such  Louisiana.  —  A   judgment    may   be 

hearing,  Solomon  v. Peters,  37  Ga.  251.  rendered  during  vacation  by  consent 

Decree  for  Specific  Performance,-^  of  parties,  and  is  not  only  valid  be- 
Nothing  in  these  provisions  author-  tween  the  parties,  but,  in  the  absence 
izes  a  chancellor  to  render  a  decree  of  proof  of  fraud  and  collusion,  is 
for  specific  performance  in  vacation,  valid  as  to  third  persons  also.  New 
Lowell  Mach.  Shop  v,  Atlanta  Cot-  Orleans  v,  Gauthreaux,  32  La.  Ann. 
ton  Factory  Co.,  60  Ga.  233.  H26;  Rust  v,  Faust,  15  La.  Ann.  477; 

1.  Califtraia.— In  this  state  the  gen-  Morrison  v.   Citizens'  Bank,  27   La. 

eral  doctrine  is  that  a  judge  has  no  Ann.  401 ;  Green  v.   Reagan.  32   La. 

power  to  render  judgment  in  vacation,  Ann.  974. 
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that  this  jurisdiction  may  be  exercised  in  a  particular  manner, 
and  they  waive  all  objection  to  the  irregularity,  the  maxim  "aw»- 
sensus  tollit  errorem  "  applies  with  strict  propriety.* 

By  sutntM  and  Comtitatioiu. — In  some  jurisdictions,  however,  by 
virtue  of  constitutional  and  statutory  provisions  a  judge  may 
render  judgments  out  of  court  if  the  parties  consent  thereto.* 

1.  Lewis  V,  Lewis,  i  Minor  (Ala.)  for  the  transaction  of  all  business 
35.  within  their  jurisdiction,  except  the 

2.  Korth  Oarolina. — In  North  Caro-  trial  of  issues  of  fact  requiring  a  jury, 
lina  a  judge  may,  during  vacation,  Bynum  v,  Burke  County,  loi  N.  Car. 
render  and  enter  judgment  in  a  cause  416. 

where   the   parties   thereto    consent.  Consent^  how  Shown, — The   consent 

and    this    practice    is   based  on   the  of  the  parties  should  always  appear 

ground  that  the  constitution  (art.  4,  in  writing   signed  by  the  parties  or 

§  22)  provides  that  the  courts  shall  be  their  counsel,   or  the   judge   should 

at  all  times  open  for  the  transaction  recite   the  fact  of  consent  of  orders 

of  business  within  their  jurisdiction,  and  judgment  he  directs  to  be  entered 

except  the  trial  of  issues  of  fact  re-  of  record.     Bynum  v,  Burke  County, 

quiring  a  jury;   and  also  that  there  loi  N.  Car.  416;  Hervey  v.  Edmunds, 

is   no  statute    regulating  the  course  68  N.  Car.  246;  Harrell  v,  Peebles, 

of   judicial    procedure    and    practice  79  N.  Car.  26;  Molyneux  v.  Huey,  81 

or  rule  of  practice  that  prevents  the  N.   Car.   106;   Shackelford  v.  Miller, 

signing   of   judgments   and   decrees,  91    N.    Car.    181;    McDowell   v.    Mc- 

and  entering  them  at  any  time  with  Dowell,    92   N.    Car.   227;    Branch   r. 

the    consent  of    the    parties   to  the  Walker,   92    N.   Car.    87;    Coates   v, 

action.      Shackelford    v.    Miller,     91  Wilkes,  94  N.  Car.  174. 

N.  Car.   181;  Molyneux   v,    Huey,  81  How  Judgment  Entered, — The  judg- 

N.  Car.  106;  Harrell  v,  Peebles,  79  N.  ment  must  be  entered  as  of  the  term 

Car.   26;  Hervey  v,   Edmunds,  68  N.  of  the  court  at  which  the  question  to 

Car.  243;  Hardin  v.  Ray,  89  N.  Car.  be  decided,  or  the  matter  to  be  acted 

364.  upon,  was  presented  to  the  court,  and 

Only  by  Consent  of  parties  can  judg-  the  day  of  entry  should  be  noted  on 

ments  be  granted  in  civil  actions  by  the  record.     McDowell  v,  McDowell, 

judges  of  the  superior  courts  out  of  92  N.  Car.  227. 

term;  and  even  then  the  practice  in  Alabama. — The  statutes  of  this  state 

that  respect  is  of  doubtful  expediency,  authorize  the  rendition  of  a  decree  in 

and    should    not   be   encouraged    in  vacationbyconsent  of  parties.    Erwin 

ordinary   cases,  it    being  out   of  the  v.  Reese,  54  Ala.  589;  Forrest  v.  Lud- 

general  course  of  procedure,  and  not  dington,  68  Ala.   i.     Compare  Rogers 

infrequently  giving  occasion  for  mis-  v.  Torbut,  58  Ala.  523. 

apprehension,  distrust,  and  confusion.  Illinoii.  —  Under   Revised  Statutes 

Bynum  v.  Burke  County,  loi  N.  Car.  of    Illinois,   1874,    c.    37  (Rev.    Stat. 

416;  Hervey  v,  Edmunds,  68  N.  Car.  III.,    p.    437,    §§  65,    66),    providing 

246;  Coates  I'.  Wilkes,  94  N.  Car.  174.  that    when    a  judge   in    Cook   County 

Where   a  defendant  in  a  bastardy  takes  a  cause  under  advisement  and 

proceeding  petitions  for  a  discharge,  th'e  cause   is   decided   in  vacation,  a 

andthe  mother  files  affidavit  in  opposi-  judgment  or  decree  maybe  entered 

tion  thereto,  a  judge  at  chambers  can-  of  record  during  vacation,  and  that 

not,    without  the    mother's    consent,  if    it    is    stipulated   that    the    judg- 

hear  the  motion  and  make  an  order  ment  or  decree   shall  be  final,  such 

discharging  the  defendant.     State  v.  judgment  or  decree   shall   have  the 

Parsons  (N.    Car.,    1894),    20  S.    E.  same  force  as  if  entered  at  the  term 

Rep.  513.  preceding  the  time  it  is  entered,  a  de- 

Even  Judgment  of  Voluntary  Non-  cree  or  judgment  rendered  in  vaca- 

suit  in  a  suit  for  injunction  cannot  be  tion  is  not  final  in  the  absence  of  such 

rendered  in  vacation  without  defend-  stipulation.     Blair  v.  Reading,  99  111. 

ant's  consent,  though  the  constitution  600;  Bruce  v.  Doolittle,  81  111.  103. 

(art.  4,  §  22)  provides  that  the  supe-  Iowa. — By  express  statutory  author- 

rior  courts  shall  be  open  at  all  times  ity  in  this   state  judgments  may  be 
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14.  Vacation  and  Amendment  of  Judgments  and  Orders. — Usually  a 

judge  has  no  power  to  vacate  or  amend  orders  and  judgments  in 
vacation  or  at  chambers,^  but  in  some  states  this  power  may  be 

rendered  daring  vacation  by  consent  Xinnetota. — The  judges  of  the  sev- 
of  parties.  Townsley  v.  Morehead,  eral  district  courts  of  this  state  may, 
9  Iowa  565;  Hattenback  v.  Hoskins,  with  consent  of  parties,  try  issues  of 
12  Iowa  III;  O'Hagen  v,  O'Hagen,  law  and  fact  in  vacation,  and  decide 
14  Iowa  264;  McClure  v.  Owens,  21  such  issues  either  in  or  out  of  term, 
Iowa  134;  Spear  v.  Fitchpatrick,  37  and  thereupon  judgment  may  be  ren- 
lowa  127;  Laughlin  v.  Peckham,  66  dered  with  the  same  effect  as  upon 
Iowa  121.  Without  this  consent  no  issues  tried  and  determined  in  term 
valid  judgment  can  be  rendered  in  time.  Minn.  Stat.  1894,  §  5390. 
vacation,  Townsley  v.  Morehead,  9  Virginia — Chancery  Suits, — In  Vir- 
Iowa565;  McClure  v.  Owens,  21  Iowa  ginia  chancery  causes  may,  by  con- 
133;  O'Hagen  v.  O'Hagen,  14  Iowa  sent  of  parties  given  in  open  court 
264;  Spear  v,  Fitchpatrick,  37  Iowa  and  entered  of  record,  be  submitted 
127;  nor  entered  of  record,  McGregor  for  decision  or  decree  to  be  made  in 
First  Nat.  Bank  v,  Hostetter,  61  Iowa  vacation  to  the  judge  of  the  court  in 
397.  See  also  Carmichael  v,  Vande-  which  the  cause  is  pending,  and  de- 
bur,  50  Iowa  651.  crees   so  made   shall   be   deemed   as 

Judgment  non  Obstante  Veredicto. — A  valid  as  though  made  and  entered  in 

judge  cannot  entertain  a  motion  in  open  court.     Code  Va.   1873,  c*   167, 

arrest  and  for  judgment  non  obstante  §  53;  Morrissz^.  Virginia  Ins.  Co.,  85 

veredicto^  where    he  is  not   expressly  Va.  588. 

authorized  to  do  so  by  agreement  of  1.  Alabama.  —  After    the    term    at 

parties.     Scribner  v.  Rutherford,  65  which  a  decree  or  judgment  was  ren- 

lowa  553.  dered  has  expired  the  court  render- 

fVhat  Constitutes  Submission  by  ing  it  has  no  power  to  vacate  or  an- 
Agreement. — In  a  cause  wherein  all  the  nul  the  judgment,  unless  it  is  void 
evidence  was  documentary  the  court,  on  its  face,  or  a  party  thereto  was 
after  some  of  plaintiff's  evidence  had  dead  at  the  time  of  its  rendition.  Sea- 
been  introduced,  expressed  a  desire  well  v,  Buckley,  54  Ala.  592. 
to  take  the  papers  containing  the  evi-  Florida.  —  Under  the  constitution 
dence,  examine  them,  and  determine  and  laws  of  Florida  as  they  were 
the  cause  in  vacation,  and  no  objec-  in  August,  1876,  a  circuit  judge  could 
tion  was  made.  It  was  held  that  the  not  set  aside  in  vacation  a  final 
conduct  of  the  parties  amounted  to  a  judgment  entered  during  a  term  of 
submission  of  the  cause  to  be  deter-  the  court  on  default  of  a  defendant 
mined  in  vacation.  Myers  v.  Funk,  in  a  common-law  action.  Forcheimer 
51  Iowa  94.  See  also  Babcock  v,  v.  Tarble,  23  Fla.  99.  See  also  Trus- 
Wolf,  70  Iowa  676.  tees  Internal  Imp.  Fund  v.  Bailey,  10 

IVhat     Agreement     Implies,  —  An  Fla.  257;  Horn  v.  Gartman,  i  Fla'.  73; 

agreement    for  a    decision   in   vaca-  McGee  v.  Ancrum,  33  Fla.  499. 

tion  implies  that  the  judge  will  de-  South  Carolina — Vacative  Judgments. 

cide  at  his  chambers,  or  wherever  he  — The  Act  of  1869  (Gen.  Stat.  497,  §  2) 

may  be  when  the  cause  is  finally  con-  empowered  a  judge   at  chambers  to 

sidered.     Johnson  v.  Mantz,  69  Iowa  vacate  an  erroneous  judgment.     Code 

710.  Civ.    Pro.,  §  417,  a  later  enactment, 

When  Rendition  of  Judgment  Com-  takes  away  that  power,  and  a  circuit 

plete. — Where  a  cause  is  submitted  for  judge  cannot  now  vacate   a  judgment 

determination   in   vacation,  and    the  at  chambers  and  grant  a  trial  de  novo. 

judge  makes  and  deposits  his  deci-  Charles  v.  Jacobs,  5  S.  Car.  348;  Claw- 

sion  in  the  express  office  before  expi-  son  v.  Hutchinson,  14  S.  Car.  521. 

ration  of  his  term  of  office,  directed  to  Amending  Judgments, — Nor  can  the 

the  clerk  of  the  proper  county,  his  judge,  after  the  final  adjournment  of 

decision  is  then  complete,  and  is  not  court,  and  after  a  decree  has  been  filed 

invalid  because  not  filed  before  the  and  become   a   record  of  the  court, 

expiration  of  his  term.     Babcock   v.  amend  such  decree  so  as  to  materially 

Wolf,     70     Iowa    676;     Guthrie     v,  reduce  the  amount  of  the  recovery. 

Guthrie,   71   Iowa   744;    Shenandoah  Garlington  v.  Copeland,  32  S.  Car.  57. 

Nat.   Bank  v.  Read,  86  Iowa  136.  He   may,   however,    correct  a    mere 
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exercised.^ 

15.  Arreit  of  Judgment. — Motions  in  arrest  of  judgment  cannot 
be  considered  and  determined  by  a  judge  in  vacation  unless  there 
is  some  statutory  provision  authorizing  them.  In  Iowa  the 
statute  empowers  a  judge  in  vacation  to  pass  upon  such  a  motion 
where  the  parties  expressly  agree  that  he  may  do  so ;  but  in  the 
absence  of  such  agreement  he  should  refuse  to  entertain  a  motion 
in  arrest  and  for  judgment  non  obstante  veredicto.^* 

16.  Motion  for  Hew  Trial. — A  judge  at  chambers  has  no  juris- 
diction, by  virtue  of  any  powers  inherent  in  his  office,  to  hear  and 
grant  a  motion  for  a  new  trial ;  and  it  would  follow  that  such  juris- 
diction must  be  derived  from  either  the  constitution  or  some 
statute.*  While  the  power  to  hear  and  determine  such  motions  at 
chambers  in  term  and  in  vacation  is  expressly  conferred  in  some 
jurisdictions,  it  is  believed  that  in  most  jurisdictions  such  power 
does  not  exist.* 

clerical  error  after  such  adjournment,  that  the  defendant  appealed,  but  it 

Chafee  v.  Rainey,  21  S.  Car.  11;  Bar-  did  not  appear  that  the  appeal  was 

rett  V,  James,  30  S.  Car.  329.  perfected,  a  judge  has  the  power  cer- 

Vacating  Orders, — A  final  order  can-  tainly  by   consent,   after    notice,    to 

not  be  vacated  by  any  circuit  judge  alter  such  order  at  chambers.    Coates 

at  chambers,  even  by  the  judge  who  v.  Wilkes,  94  N.  Car.  174. 

presided  at  the  court   when   it   was  2.  Scribner  v.  Rutherford,  65  Iowa 

made,   unless,  perhaps,   where    such  551. 

order  was  procured  by  fraud  or  mis-  8.  State  v,  Chavis,  34  S.  Car.  132. 

representation.     The  proper  remedy,  4.  Florida.  —  Under    Act    1S79.    c. 

if  there  was  error  in  the  order,  is  by  3121,  providing  that  the  circuit  judges 

appeal.     Coleman  v.  Keels,  30  S.  Car.  may  exercise  in  vacation  any  juris- 

614.  diction  or  power  they  may  now  exer- 

1.  Montana. — Under  Comp.  Stat.,  p.*  cise  in  term  time,  except  in  cases  re- 
88,  §  116,  a  judgment  may,  on  such  quiring  the  intervention  of  a  jury, 
terms  as  are  just,  be  set  aside  by  a  and  that  in  cases  requiring  the  inter- 
judge  at  chambers  in  vacation,  on  ap-  vention  of  a  jury  they  may,  by  agree- 
plication  made  within  five  months  ment  of  parties  to  waive  a  jury,  exer- 
aiter  adjournment  of  the  term,  if  the  cise  the  same  powers  in  vacation  as 
party  aggrieved  has  been  unable  to  they  may  now  exercise  in  term,  a  cir- 
apply  for  the  relief  sought  during  the  cuit  judge  may  hear  and  dispose  of  a 
term  at  which  the  judgment  was  ren-  motion  for  new  trial  made  during  the 
dered.  Whiteside  v.  Logan,  7  Mont,  term  of  the  court,  and  postponed,  by 
373,  iiistingMishing  Vantilburg  v.  special  order  then  made,  to  vacation 
Black,  3  Mont.  469;  Lowell  v.  Ames,  for  consideration.  McGee  t^.  Ancrum, 
6  Mont.  188;  Donnelly  v.  Clark,  6  33  Fla.  499. 
Mont.   136.  Georgia — Hearing  Original  Motions 

Kew  York — Amendment  of  Order,-^  without  Order  Made  in  Term, — In  an 
An  order  for  service  by  publication  early  case,  Graddy  v,  Hightower,  i 
had  the  caption  Special  Term,  and  Ga.  252,  it  was  held  that  when  a  term 
there  was  a  direction  upon  it  to  enter,  of  court  at  which  a  judgment  was  ren- 
It  was  in  fact  made  by  a  judge  at  dered  had  passed,  and  no  application 
chambers.  Ifeld^  that  the  court  had  for  new  trial  had  been  made  and  re- 
the  power  to  allow  the  order  to  be  corded  at  that  term,  the  record  in  the 
amended  after  it  had  been  acted  cause  having  been  finally  made  up,  the 
upon,  by  striking  out  the  caption  court  had  no  power  to  grant  a  new 
and  the  direction  to  enter.  Mojarri-  trial,  except  in  some  peculiar  and  ex- 
eta  V.  Saenz,  So  N.  Y.  553.  traordinary  cases;  and  in  Candler  v, 

Vorth  Carolina. — ^Where  an  order  was  Hammond,  23  Ga.  493,  in  which  an  ex- 
made  in  term  appointing  a  receiver,  traordidary  case  presented  itself,  the 
from  which  order  the  record  showed  court  held    that  "  in    extraordinary 
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17.  Proceedings  to  Perfect  Appeals.— In  Montana  the  statement 
on  appeal  may  be  settled  in  vacation  by  the  judge  who  tried  the 

cases,  where  the  ends  of  justice  re-  is  restricted  thereto,  unless  the  hear- 

quire  it,  and  the  cause  is  still  within  ing  be  continued  for  good  cause  then 

the  control  of  the  court,  a  rule  nisi  and  there  shown.   Dickinson  v.  Mann, 

may  be   moved  after  the  expiration  74  Ga.  217. 

of  the  t'erm   at  which   the  trial  was  Jurisdiction  to  Proceed  in  Term, — To 

had."    Subsequent  to  these  decisions,  hear  a  motion  for  a  new  trial  is  not 

statutes  relating  to  motions  for  new  lost  by  an  order  to  hear  at  chambers, 

trials  were  enacted.     These  statutes  Higginbotham   v.  Campbell,    85   Ga. 

were  passed  on  in  Shann  v,  Clark,  47  638. 

Ga.  369,  in  which  case  it  was  decided  Motion   to  be  Heard   at   Adjourned 

(Warner,  C. J.,  dissenting),   that    un-  Term, — Where  a  motion  for  new  trial 

der  Rev.   Code,   §§  3650,  3668,  pro-  by  order  was  to  be  heard  at  an  ad- 

viding  that  all  applications  for  a  new  journed  term  of  court,  and  the  judge 

trial,  except  in  extraordinary  cases,  was    providentially   prevented   from 

must  be    made   during  the   term   at  then  hearing  it,  he  had  no  authority 

which  the    trial  was    had,   but   may  to  dispose  of  the  motion  in  vacation, 

be  heard  and  determined  in  vacation,  Tison  v,  Myrick,  60  Ga.  123. 

and  that  in  case  of  a  motion  for  a  new  Massaoihnsetts. — By  the  forty-eighth 

trial  made  after  adjournment  of  the  rule  of  the  Superior  Court,  motion 

court    some    good    reason    must    be  for  a  new  trial  may  be  heard  by  a 

shown  why  the  motion  was  not  made  judge   at    chambers.      Com.    v,    Mc- 

during  the    term — a   new   trial  in   a  Laughlin,  122  Mass.  449. 

criminal  case  may,  in  extraordinary  Pennsylvania. — Where  a  judge  spe- 

cases,  be   moved  for  before  a  judge  cially  presides  at  a  motion  for  a  new 

in  vacation.     This  case,  however,   is  trial,  under  Act  of  March  24,  1889,  P. 

expressly   overiruled  in    Brinkley    v.  L.  14,  he  may,  by  virtue  of  Act  of  May 

Buchanan,  55  Ga.  542,  in  which  much  5,1864,  §2,  P.  L.  829,  decide  the  motion 

stress  is  laid  on  the  provision  of  the  in    vacation,    though     his    associate 

code  (g  249)  that  the  judges  cannot  judges  are  opposed  to  the  granting 

exercise  any  power  out  of  term  time,  of  the  motion.    Korman's  Application, 

unless    the    authority    is    expressly  162  Pa.  St.  151. 

granted,  but  that  they  may  by  order  Kew  York. — An  application  for  a 
granted  in  term  render  a  judgment  new  trial  cannot  be  made  to  a  judge 
in  vacation.  The  court  here  held  out  of  court.  Boucicault  v,  Bouci- 
that  a  judge  of  the  Superior  Court,  cault,  21  Hun  (N.  Y.)  431. 
sitting  at  chambers,  could  not  enter-  South  Carolina. — A  motion  to  vacate 
tain  an  original  motion  for  a  new  trial,  an  erroneous  judgment  and  for  a  trial 
however  extraordinary  the  case  might  </^  yf^^t'^  being  substantially  a  motion 
be,  where  no  prior  order  had  been  for  a  new  trial,  a  circuit  judge  has  no 
passed  on  the  subject  in  term  time,  power  at  chambers  to  hear  it.' Charles 
The  doctrine  of  this  case  is  applied  v,  Jacobs,  5  S.  Car.  348. 
to  ordinary  cases  in  Dickinson  v.  Transferring  Motion  for  New  Trial. 
Mann,  74  Ga.  217;  Walkers.  Banks,  — As  a  motion  for  a  new  trial  cannot  be 
65  Ga.  20;  Ferrill  v.  Marks,  76  Ga.  21.  heard  by  a  judge  at  chambers,  it  fol- 
And  it  has  been  held  that  an  extraordi-  lows  that  such  judge  cannot,  at  cham- 
nary  motion,  made  in  vacation,  with-  bers,  transfer  the  hearing  of  such  mo- 
out  a  previous  order  granted  in  term,  tion  to  another  judge,  because  he 
derives  its  standing  in  court,  not  from  cannot  delegate  a  power  which  he 
what  was  done  at  chambers,  but  from  does  not  possess.  Donly  v.  Fort  (S. 
what  was  done  subsequently  in  term  Car.,  1894),  20  S.  E.  Rep.  51. 
by  way  of  recognizing  and  retaining  Texas. — Motions  for  new  trial  must 
it  for  hearing.  Blalock  v,  Waggoner,  be  acted  upon  at  the  term  at  which 
82  Ga.  192.  they  are  made,  and  such  motions  can- 
Order  Made  in  Term  to  be  Strictly  not  be  continued  or  granted  after  the 
Followed. — If  the  order  passed  in  term  term.  McKean  v.  Ziller,  9  Tex.  58; 
time  authorizing  a  judge  of  the  Su-  Bass  v.  Hays,  38  Tex.  128. 
perior  Court  to  pass  on  a  motion  for  California — Extending  Time  to  Serve 
new  trial  in  vacation  designates  a  Statement  on  Motion  for  New  Trial. — 
time  and  place  of  hearing,  the  power  Where  a  judge  of  the  court  in  which 
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case;  but  in  New  York  a  judge  at  chambers  cannot  extend  the 
time  for  making  a  case  or  bill  of  exceptions  after  the  time  allowed 
has  expired,*  the  only  remedy  of  the  party  being  an  order  to  stay 
proceedings  till  relief  can  be  had  on  motion  to  the  court.*  So 
also  in  Illinois  the  making  of  an  order  allowing  an  appeal,  and 
fixing  the  amount  of  the  appeal  bond,  and  the  time  in  which  the 
bond  and  bill  of  exceptions  shall  be  presented  and  filed,  is  a 
judicial  act,  which  can  only  be  performed  by  the  judge  in  term 
time  and  while  sitting  as  a  court.*  In  Kentucky  di  bill  of  exceptions 
allowed  and  signed  by  the  judge  in  vacation,  though  copied  into 
the  record,  is  no  part  thereof,  and  cannot  be  noticed.*  So  also  in 
Indiana  it  is  not  competent  for  a  judge  at  chambers  to  extend  the 
time  in  which  to  file  a  bill  of  exceptions.  This  can  be  done  only 
by  the  court  in  term.* 

18.  Powers  over  Trust  Estates  and  Infants  —  Tmit  Ert&tv. — In 
Georgia  courts  of  equity  are  always  open,  and  the  powers  of 
chancery  over  trust  estates  may  be  exercised  in  vacation  when 
necessary  to  protect  the  interests  of  cestuis  que  trustent.^ 

an  action  is  brought  is  disqualified,  cannot  be  so  construed  as  to  allow 

and  a  judge  of  another  county  hears  bills  of  exceptions  to  be  made  up  and 

the  action,  the  latter  judge  may  grant  filed  in  vacation.     Freeman  v.  Bren- 

an  order  extending  the  time  to  pre-  -  ham,  17  B.  Mon.  (Ky.)  607;    Allard 

pare  and  serve  a  statement  on  a  mo-  v.  Smith,  2  Mete.  (Ky.)  297. 

tion  for  a  new  trial,  though  the  order  5.  Roloson   v,    Herr,    14   Ind.   539; 

is  made  in  a  county  other  than  the  New  Albany,  etc.,  R.  Co.  r.  Wilson, 

one  in  which    the  action  was  tried.  16   Ind.    402;    Harrison   v.    Price,  22 

Matthews  V.  Superior  Ct.,  68  Cal.  638.  Ind.  165;  McElfatrick  v.  Coffroth,  29 

1.  Edwards  v,  Tracy,  2  Mont.  22;  Ind.  37;  Vanness  v.  Bradley,  29  Ind. 
Doty  V,  Brown,  3  How.  Pr.  (N.  Y.  388;  Vandoren  v.  Kimes,  29  Ind.  582; 
Supreme  Ct.)  375;  Hawkins  v.  Dutch-  Earl  v.  Dresser,  30  Ind.  11;  Whit- 
ess,  etc..  Steamboat  Co.,  7  Cow.  (N.  worth  v.  Sour,  57  Ind.  107. 

Y.)  467.  Thus  where  time  beyond  the  term  at 

2.  Hawkins  v,  Dutchess,  etc.,  which  final  judgment  was  rendered 
Steamboat  Co.,   7  Cow.  (N.   Y.)  467.  has  been  given  in   which  to  prepare 

3.  Hake  v.  Strubel,  121  111.  321;  and  settle  a  bill  of  exceptions,  and  the 
Hawes  v.  People,  129  111.  127;  Doug-  bill  appears  by  the  judge's  certificate 
lass  V,  Suggs,  36  III.  App.  554.  See  thereto  to  have  been  presented  to  him 
also  Dickey  v,  Bruce,  21  111.  App.  and  signed  after  the  expiration  of  the 
445;  Goodrich  v.  Minonk,  62  111.  121.  time  so  limited,  it  cannot  constitute 

Consent  of  Parties — Effect. — A  judge  a  part  of  the  record.     Thompson  9. 

cannot  exercise  such  powers  in  vaca-  Eagleton,  33  Ind.  300. 

tion,  even  by  consent  or  stipulation  of  6.  Obear  v.  Little,  79  Ga.  384. 

parties,  for  the  reason  that  jurisdic-  Prior  to  1854  a  judge  at  chambers 

tion,  so  far  as  it  relates  to  the  subject-  could  not  exercise  this   power.     Au- 

matter  of  judicial  action,  cannot  be  gustar.  Walton,  77  Ga.  517;  Arrington 

given  by -consent.     Hake  v.  Strubel,  v.  Cherry,  10  Ga.  433;  Hill  v.  Printup, 

121  111.  321;  Hawes  v.  People,  129  111.  48  Ga.  453;  Milledge  v,  Bryan,  49  Ga. 

127.  411;  Askew  V.  Patterson,  53  Ga.  213; 

4.  Biggs  V.  M'lWain,  3  A.  K.  Marsh.  Knapp  v,  Harris,  60  Ga.  399. 

(Ky.)  360.  ninstrations.— A  chancellor  in  vaca- 

This   rule   has   not   been    changed  tion,  under  Code,  §4221  ^/ x^^.,  has  ju- 

by   Civ.     Code,   §    364,     which    pro-  risdiction  to  order  part  of  a  trust  estate 

vides   that   the  court    may  give    the  to  be  sold  to  pay  a  debt  which  was  an 

party    time    to    reduce     his     excep-  incumbrance  on  the  whole  estate,  the 

tions    to    writing,    but    not   beyond  cestuis  que  trustent  assenting  thereto, 

the  succeeding   term.      The    section  and  all  parties  in  interest  having  no- 
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la&nts. — In  New  Yorky  in  the  first  judicial  district,  a  judge  at 
chambers  may  make  an  order  appoin^ng  a  guardian  ad  litem  for 
an  infant,  in  a  partition  suit.^ 

19.  Appointment  and  Discharge  of  Eeceiver. — In  many  jurisdic- 
tions receivers  may  be  appointed  by  a  judge  at  chambers  in 
term,*  while  in  others  the  power  is  denied.'  See  also  article 
Receivers.  So  also  in  some  jurisdictions  a  receiver  may  be 
appointed  at  chambers  in  vacation.^ 

tice  and  being  properly  represented,  may  have  been  made  at  the  time  of 

Iverson  v.  Saulsbury,  65  Ga.  724.  the  appointment.     Webber  v,  Hobbie, 

By  sections  4221,  4222  of  the  Code,  13  How.  Pr.  (N.  Y.  Supreme  Ct.)  382. 

proceedings  in   the  execution  of  the  Indiana. — The  words  "court"  and 

protective  powers   of  chancery   over  ''judge"  in  Ind. Rev.  Stat.  i88i,§  1222, 

trust  estates  may  be   acted    upon   by  providing   that  "  a  receiver  may  be 

the  judge   in  vacation  and  at  cham-  appointed  by  the  court,  or  the  judge 

bers;  and  by  section  3195  of  the  Code,  thereof,  in  vacation,"  in  enumerated 

declaring  that  "a  trust   shall  never  cases  may  be  considered  synonymous; 

fail  for  the  want  of  a  trustee,"  the  and   the   judge    in  vacation  has  the 

appointment  of  a   necessary  trustee  same  authority  to  appoint  a  receiver 

can  be  made  at  chambers,  the  same  as  the  court  itself   when  in  session, 

being  a  needful  execution  of  the  pro-  Pressley  v.  Lamb,  105  Ind.  171. 

tective  powers  of  chancery  over  the  3.  KiuiSBippi. — A  judge  at  chambers 

estate  created  for  the  benefit  of  the  in  term   cannot   appoint   a    receiver, 

poor  children  of  the  city.     White  v,  Alexander  v.  Manning,  58  Miss.  634. 

McKeon,  92  Ga.  343.  Kansas — Beceiver  in  Action  not  Com- 

Prenunptioni  in  Favor  of  Order. — Un-  menced. — A  judge  at  chambers  cannot 

der  sections  4221,  4223  of  the  Code  a  appoint  a  receiver  in  an  action  not 

judge  of  the  Superior  Court,  though  commenced,  since  a  receiver  is  aux- 

acting  in  vacation  and  at  chambers,  in  iliary  to  the  action.     Guy  v,  Doak,  47 

passing  lawful  orders  touching  trust  Kan.  236. 

estates   acts    as   a  court    of    equity,  4.  Alabama. — Moritz   v.   Miller,    87 

that  court  being  always  open;  and  Ala.  331. 

the   presumptions    which    attach    in  Arkansas, — Franklin    v.    Meyer,   1/6 

favor  of  judgments  and  decrees  by  a  Ark.  96. 

court  of  general  jurisdiction  apply  to  Gforg^ia, — Dougherty    v,    Jones,  37 

orders  thus  granted.     Pease  v.  Wag-  Ga.  348. 

non  (Ga.,  1894),  20  S.  E.  Rep.  637.  Indiana. — Mauch  Chunk  First  Nat. 

1.  Disbrow  v.  Folger,  5  Abb.  Pr.  Bank  v.  U.  S.  Encaustic  Tile  Co.,  105 
(N.  Y.  Supreme  Ct.)  53.  Compare  Ind.  227;  Pressley  v.  Lamb,  105  Ind. 
Matter  of  Bookhout,  21  Barb.  (N.  Y.)  171.  See  Newman  v.  Hammond,  46 
348.     For    jurisdiction  over  proceed-  Ind.  119,  for  former  practice. 

ings  for  custody 'of  a  minor  see  21.  Iowa. — French  v,  Gifford,   30  Iowa 

c.  Habeas  Corpus ^  subd.  Custody  of  Mi-  148. 

nor^  infra.  Missouri.  —  Greeley   v.    Provident 

2.  Georgia. — Dougherty  v.  Jones,  37  Sav.  Bank,  103  Mo.  212. 

Ga.  348.  Texas. — Lyons-Thomas     Hardware 

New  York. — Webber  v.  Hobbie,  13  Co.  v.   Perry  Stove  Mfg.  Co.  (Tex., 

How.  Pr.  (N.  Y.  Supreme  Ct.)  382.  1894),  27  S.  W.  Rep.  104. 

South    Carolina. — Kilgore  v.   Hair,  Virginia.  —  Smith    v.    Butcher,    28 

19S.  Car.  486;  Pelzer  v.   Hughes,  27  Gratt.  (Va.)  144;  Penn  r.  Whiteheads, 

S.  Car.  408;  Harmon  v.  Wagener,  33  12  Gratt.  (Va.)  74. 

S.  Car.  487.  Here  "  the  power  to  appoint  a  re- 

EiFeet  of  Appointment — Costs.  —  The  ceiver  is  incidental  to  the   power   to 

receiver  is  subject  to  the  order  of  the  award    an    injunction.     And   as   the 

judge   who  has  control  over  the  as-  latter  may  be  awarded  by  a  judge  in 

sets  in  the  receiver's  hands,  so  as  to  vacation,  so  may  the  power  to  appoint 

charge  them  with  the  cost  of  the  pro-  a  receiver  as  incidental  thereto,  in  a 

<;eedings,  although  no  order  for  costs  proper  case,  be  exercised  by  a  judge 
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F»w«r  a  Delleate  Om. — But  the  power  is  a  delicate  one,  and  should 
be  exercised  with  the  greatest  care  and  circumspection.^ 

Kotioe. — Ordinarily  a  judge  will  not  appoint  a  receiver  until  due 
notice  has  been  given  the  opposite  party,  except  where  it  is 
absolutely  necessary  to  interfere,  before  there  is  time  to  give  notice 
to  the  opposite  party,  to  prevent  destruction  or  loss  of  property.* 

Sytm  ia  BzoeptloBftl  Ouat,  to  justify  the  appointment  of  a  receiver 
without  notice,  the  particular  facts  and  circumstances  which  render 
such  a  summary  proceeding  proper  should  be  set  forth  in  the  bill 
or  petition  on  which  the  application  is  founded.' 

Bmnoral  aad  DiMliarga. — A  motion  to  remove  or  discharge  a 
receiver  may  be  heard  at  chambers,  and  will  be  granted  when  it 
appears  that  he  was  improvidently  appointed,  or  that  there  is 
other  sufficient  reason  for  his  removal  or  discharge.*     It  is  essen- 

■ 

in  vacation.*'     Smith  v.   Butcher,   28  521;  French  v,  Gifford,  30  Iowa  148; 

Gratt.  (Va.)  144.  Howe  v.  Jones,  57  Iowa  130. 

In  Illinois  (see   Hammock  v.  Farm-  Sxoeptioft— CaUfoniia. — Under  the  In- 

ers*   L.  &  T.  Co.,  105  U.   S.  77)  and  solvent  Act  1880.  §  63,  providing  that 

Mississippi   (see  Alexander   v,    Man-  a  receiver  may  be  appointed  by  the 

ning,  58  Miss.  634)  a  judge  of  the  Cir-  "court,"  and  Code  Civ.  Pro.,  §  166,  au- 

cuit  Court  cannot  appoint  a  receiver  thorizing    a    judge   of    the  Superior 

in  vacation.  Court  to  grant,  at  chambers,  all  orders 

Collateral    Attack. — Where    a   court  and  writs  which  are  usually  granted 

has  jurisdiction  of  the  subject-matter  in  the  first  instance  upon  ex  parte  ^^ 

of   the  suit  and  the  parties  thereto,  plication,  and  to  hear  and  dispose  of 

proceedings  and  orders  made  by  the  such   orders   and  writs,  a  judge,  at 

judge  of  the  court  in  vacation  are  the  chambers,  may  appoint  a  receiver  In 

proceedings  and  orders  of  the  court  insolvency  proceedings  ^x^r/r.    Real 

whereof    he    was    judge;    and  even  Estate   Associates  r.  San   Francisco, 

though  such  orders  and  proceedings  60  Cal.  223. 

are  erroneous,  they  are  not  void  and  S.  Verplanck  v.  Mercantile  Ins.  Co., 

cannot  be  collaterally  attacked.  Mauch  2  Paige  (N.  Y.)  450;  French  r.  Gifford, 

Chunk  First  Nat.  Bank  v.  U.  S.  En-  30  Iowa  148. 

caustic  Tile  Co.,  105  Ind.  227;  Press-  Illvitration  —  laraAdeBey    ef  Alltga^ 

ley  V,  Lamb,  105  Ind.  171.  tion. — A  bill  to  set  aside  an  alleged 

Appointing  Beoeiyer  fat  Bailroad —  fraudulent  transfer  of  notes  and  ac- 
Terms.  —  The  better  practice  is  for  counts,  and  for  the  appointment  of  a 
the  judge  or  court  appointing  a  re-  receiver,  alleged  on  information  and 
ceiver  to  stipulate  at  the  time,  as  belief  that  the  transferees  were  rapid- 
a  condition  of  the  appointment,  what  ly  collecting  the  indebtedness  and 
debts  and  liabilities  of  the  railway  placing  the  money  beyond  the  reach 
company  shall  be  made  a  charge  on  of  creditors,  and  that  to  give  notice 
the  property,  to  be  paid  by  the  receiv-  would  probably  defeat  the  receiver 
er.  If  the  mortgagee  is  unwilling  to  and  prevent  him  from  taking  posses- 
take  a  receiver  on  the  terms  imposed,  sion  of  and  preserving  the  property, 
the  foreclosure  can  proceed  without  There  was  no  allegation  that  the 
a  receivership.  But  if  no  order  is  transferees  were  insolvent  or  un- 
made when  the  receiver  is  appointed,  able  to  respond  to  any  decree  which 
it  may  be  made  afterwards.  Central  might  be  rendered  against  them  if  the 
Trust  Co.  V.  St.  Louis,  etc.,  R.  Co.,  transfer  were  declared  fraudulent. 
41  Fed.  Rep.  551.  It  was  held  that  the  allegations  did 

1.  Pelzer  v.  Hughes,  27  S.  Car.  416;  not  justify  the  appointment  of  a  re- 

Moritz  9.  Miller,  87  Ala.  331 ;  Craw-  ceiver  without  notice.     Moritz  v.  Mil 

ford  ».  Ross,  39  Ga.  48.  ler,  87  Ala.  331. 

8.  Verplanck    v.    Mercantile     Ins.  4.  Walters  v,  Anglo-American  Mort- 

Co.,  2  Paige   (N.  Y.)  438;   Devoe  r.  gage,  etc.,  Co.,  50  Fed.  Rep.  317;  Gin- 

Ithaca,  etc.»  R.  Co.,  5  Paige  (N.  Y.)  cinnati,  etc.,  R.  Co.  v.  Sloan,  31  Ohio 
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tial  to  a  valid  exercise  of  this  power  that  due  notice  be  given.* 
80.  Issue  and  Dissolution  of  Attachment — iwiuuioe  of  Writi. — ''  Writs 
of  attachment  were  unknown  to  the  common  law,  and  no  one  has 
power  to  issue  them  unless  especially  authorized.  They  are  not 
ordinary  process,  do  not  issue  out  of  a  court,  nor  pertain  to  the 
ordinary  process  and  jurisdiction  of  a  court."  *  The  power  to 
grant  these  writs  is  seldom  conferred  on  a  judge  out  of  court,  but 
in  at  least  two  states  he  may  exercise  the  power  by  virtue  of 
express  statutory  authority.* 

DiiMliition. — In  several  states  a  judge  out  of  court  has  authority 
to  dissolve  or  discharge  an  attachment.* 

St.    i;    Crawford    v.    Ross,    39    Ga.  are  insufficient  to  authorize  a  judge 

45*  at  chambers   to  dissolve  the  attach- 

Btaying   Prooeedings. — In    Wisconsin  ment,  as  the  only  ground  on  which  a 

a  judge   at  chambers,  on  due  notice  court  or  judge  can  discharge  an  at- 

to  the  opposite  party,  has  power,  un-  tachment  is  that  the  writ  has  been 

dcr  Laws  of  i860,  c.  264,  §  18,  to  make  *'  improperly  or  irregularly  issued." 

an  order  staying  proceedings  under  Mason  r.   Lienallen  (Idaho,  1895),  39 

a    previous    order    appointing  a   re-  Pac.  Rep.  1117. 

ceiver.     State  z/.  Taylor,  19  Wis.  566.  Xsniai.  —  Shedd   v,    McConnell,   18 

1.  Walters  v.  Anglo  -  American  Kan.  594;  Wells  v,  Danford,  28  Kan. 
Mortgage,  etc.,  Co.,  50  Fed.  Rep.  487;  Woods  v,  Danford,  28  Kan.  507; 
316;  Cincinnati,  etc.,  R.  Co.  v,  Sloan,  Merchants'  Nat.  Bank  v.  Danford,  28 
31   Ohio  St.  i;  Crawford  v,  Ross,  39  Kan.  512. 

Ga.  44;  Dougherty  v,  Jones,  37  Ga.  The  district  judge  has   the  power 

348-  to  hear  and   determine  a  motion   to 

2.  Vann  v.  Adams,  71  Ala.  475.  dissolve    an  order  of  attachment  at 
8.  KowTork. — See  Woodrufif  v,  Im-  chambers,  where  both  parties  appear 

perial  F.  Ins.  Co.,  90  N.  Y.  521.  and  no  objection  is  made,  although  at 

Application  to  Fix  Fees  of  Sheriff, —  the  time  the  regular  session  of  the 

An  application  to  fix  fees  of  a  sheriff  District  Court  is   being   held   in  the 

in  attachment,  where  a  case  is  settled,  same  county,  with  a  judge  pro  tern, 

may   be   made   to   any  judge  of  the  presiding.      Swearingen   v.    Howser, 

same  court.     Woodruff  v.  Imperial  F.  37  Kan.   126;  Yoakam  v,   Howser,  37 

Ins.  Co.,  90  N.  Y.  521.  Kan.  130. 

Nebraska.— Under  Code,  §  238,  an  Under  the  Early  Practice  in  Kansas 

attachment   may  be   granted  by  the  a  judge  at  chambers  did  not  have  this 

judge  of  the  court  in  which  the  ac-  power.       Reyburn    v,    Bassett,    Mc- 

tion   is   brought   or  by   the    probate  Cahon  (Kan.)  86;  Kohn  v.  Justice,  i 

judge  of  the  county*     Reed  v.  Bag-  Kan.  220. 

ley,  24  Neb.  332.  Filing  Motion  to  Dissolve, — When  a 

Granting    by    Probate   Judge — Pre-  motion  to  dissolve  is  made  before  the 

sumptions, — Where  a  probate  judge  judge  at  chambers,  it  is  not  necessary 

grants  an  attachment,  it  will  be  pre-  to  file  it  with  the  clerk  of  the  court, 

sumed  that  he  is  judge  of  the  county  Gillespie  v,  Lovell,  7  Kan.  419. 

where  the  order  is  made,  and  that  the  Continuance  of  Hearing, — Even  after 

judge  of  the  District  Court  is  absent  he    has    announced    his    decision,    a 

from  the  county.     Reed  v,  Bagley,  24  judge    can   continue  the   hearing   to 

Neb.  332.  dissolve    an  attachment  on   applica- 

Alabama. — See  Vann  v,  Adams,  71  tion  of  the  party  against  whom  the 

Ala.  478.  decision  was  made.     Hanna  v,  Bar- 

4.  Idaho. — Mason  v,  Lienallen  (Idaho,  rett,  39  Kan.  446. 

i^5)>  39  P21C.  Rep.  1117.  Miohlgan.  —  Rowe   v,    Kellogg,    54 

Limitation  of  Power, — Where    affi-  Mich.    206;     Genesee     County     Sav. 

davits  in  support  of  a  motion  to  dis-  Bank    v,    Michigan    Barge    Co.,    52 

charge  an  attachment  only  go  to  the  Mich.  164. 

question  as  to  whether  the  property  Who  Entitled  to  Benefit  of  Statute, — 

levied  on  is  a  homestead  or  not,  they  Under  the  Michigan  statute  a  pro- 

4  Encyc.  PI.  &  Pr.— 23.  353 
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21.  Foweri  in  Belation  to  Extraordiniiry  Bemediea — a.  Injunc- 
tions— (i)  Granting — InOcMnd. — All  the  states  of  the  Union  have 
statutes  providing  that  the  judges,  and  in  some  instances  other 
officers,  may  allow  the  writ  of  injunction  in  vacation.     It  is  by 

virtue  of  these  statutes  that  all  writs  which  are  allowed  during 
vacation  are  issued.^ 

EzfTMt  BUtntorj  AnthoriiatioB  VimI. — Usually  these  statutes  provide 
in  express  terms  that  the  Writ  may  be  granted  in  vacation,  and 
declare  what  judges  shall  issue  it.  In  the  notes  are  collated  cases 
construing  the  statutes.' 

ceeding  at  chambers  to  dissolve  an  exercising  chancery  jurisdiction  are 

attachment  can  only  be  resorted  to  by  generally  in  session  only  a  part  of  the 

a  defendant  whose  interests  are  in-  year,  at  regular  terms,  and  have  cor- 

vaded.     Creditors   or   assignees    for  responding  vacations,   it  was   found 

their  benefit  can  obtain  no  relief  un-  necessary   to   remedy   by  legislation 

der  it.     Rowe   v,    Kellogg,  54  Mich,  the  evils  thus  arising." 

206.  Vacation— What  ii.— The  word  **  va- 

Procedure. — An  application  for  dis-  cation,'*  as  used  in  the  Iowa  statute, 

solution  of  an  attachment  is  in   the  providing  that   a  temporary  injunc- 

nature  of  a  motion  and  can  be  dis-  tion  may  be   granted  by  a  court  or 

posed    of  at    chambers.      But   there  judge  thereof  in  which  the  action  is 

must  be  a  hearing  and  a  trial  of  the  pending,  means  such  time  as  the  court 

questions  of  fact  involved  before  a  is  not  actually  in  session.    Thompson 

judge  or  circuit  court  commissioner,  v,  Benepe,  67  Iowa  80. 

and  he  is  to  adjudicate  questions  of  Clerks.  —  Power    is    vested,  by    an 

both  law  and  fact,  and  mav  apply  the  amendment  of  the  code  of  practice, 

rules   that  govern  the   trial  of  such  in  the  clerks  of  the  district  courts 

issues.     Genesee   County  Sav.  Bank  to  grant  orders  of  injunction  in  the 

V,    Michigan    Barge    Co.,    52    Mich,  absence  of  the  judge  from  the  parish, 

164.  or  when  he  is  interested  in  the  cause; 

Soath  Oarolina. — Cureton  v,  Dargan,  but  they  are  in  all  cases  required  to 

12  S.  Car.  122.  take  bond  and  security  from  the  party 

Washington. — Suffern    v,  Chisholm,  at  whose  suit  the  order  of  injunction 

I  Wash.  Ter.  487.  is  granted.     Witkowski  v,  Selby,  15 

ITnitad  States — Want  of  Authority, —  La.  Ann.  328. 
One  of  the  judges  of  the  Circuit  Court  A  Cirenit  Conrt  Commisiioner  may 
of  the  United  States  will  not,  against  grant  an  injunction  to  restrain  a  town 
the  objection  of  the  adverse  party,  from  constructing  a  highway  when  it 
hear  in  vacation  a  motion  -to  dis-  has  no  funds  in  the  treasury  and  no 
charge  property  attached  pursuant  authority  to  contract  an  indebtedness 
to  the  local  laws  of  the  state,  al-  for  that  purpose.  Bay  Land,  etc., 
though  the  motion  is  one  which  may  Co.  v.  Washburn,  79  Wis.  423. 
be  properly  made  and  heard  by  the  Katnre  of  ]>eei8ion. — A  decision  of  a 
court  in  term.  No  act  of  congress  judge  at  chambers  allowing  a  tempo- 
gives  the  judges  such  power,  and  rary  injunction  as  to  the  ownership 
there  is  no  rule  adopting  such  prac-  of  property  can  hardly  be  called  a 
tice.  Claflin  v.  Steinberg,  2  Dill.  (U.  judicial  determination.  It  is  not  a 
S.)  324.  decision    that    can    affect    anything 

1.  Gray  v,  Chicago,  etc.,   R.    Co.,  further  than  the  granting  or  dissolv- 

Woolw.  (U.  S.)  63.     In  this  case  the  ing  of  the  injunction;  and  except  for 

court   said:    "  Under   the    course   of  the  granting  or  dissolving  of  the  in- 

practice  in  the  English  chancery,  a  junction  it  is  not  an  adjudication,  and 

writ  of  injunction  could  not  formerly  cannot  affect  any  question  which  may 

issue  except  upon   an   order  of  the  eventually   arise  on  the  final  trial  of 

court  in  term.     But  inasmuch  as,  to  the  case  upon  its  merits.     Foote  v. 

be  of  any  avail,  the  writ  is  often  re-  Forbes,  25  Kan.  362. 

quired  to  be  issued  speedily,  and  the  2.  Alabama. — Circuit  judges  may,  in 

various  courts  in  the  United  States  vacation,  issue  writs   of  injunction. 
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Sqraii  Statutory  Authoriiatlon  UnneoeMary. — Though  statutory  author- 
ity for  the  exercise  of  this  power  is  necessary,  the  statute  need  not 

Ex  p.   Henderson,  43  Ala.   392;   Ex  ing  in    the  Supreme    Court,   it  is  a 

/.  Grant,  53  Ala.  18.  lawful  mandate  of  the  Supreme  Court, 

The    jurisdiction   of    the  Supreme  and  not  a  mere   act    of   the   county 

Court  to  issue  them  is  revisory,  and  judge  done  independently  of  the  Su- 

can  only  be  exercised  when  necessary  preme  Court.     People  v,  Dwyer,   27 

to  give  it  a  general  superintendence  Hun  (N.  Y.)  548,  affirmed  in  90  N.  Y. 

and  control  of  inferior  jurisdictions.  402. 

Ex  p,  Henderson,  43  Ala.  392.  Judge  of  Surrogate    Court.  —  Laws 

Oallfomia— Cb«/;t(^  Courts. — Prior  to  1849,  c.   306,  as    amended  by   Laws 

the  adoption  of  the  new  constitution  1851,  c.  308,  authorizing  the  election 

the  statute  gave  to  the  county  judge  of  special  county  judges  and  surro- 

power  to  grant  an  injunction  in  cases  gates  in  certain  counties,  and  giving 

brought  into  the  District  Court.     For  special    surrogates    so    elected     the 

decisions  construing  this  statute    as  powers  and   duties  which   are   pos- 

to    constitutionality    and    effect    see  sessed,  and  can  be  performed,  by  a 

Thompson    v.    Williams,   6  Cal.   88;  county  judge  out  of  court,  was  not  re- 

Crandall  v.  Woods,  6  Cal.  449;  Bor-  pealed  by  the  Code  of  Civil  Proced- 

land  V.  Thornton,  12  Cal.  440;  Ruth-  ure.   Aldinger  v.  Pugh,  132  N.  Y.  403. 

rauff  V.  Kress,  13  Cal.  639;  Ward  v.  A  Common  Pleas  judge  of   the  city 

Preston,  23  Cal.  468;  People  z/.  Placer  and  county  of   New  York   is   not  a 

County,  27  Cal.  151.  county  court  judge  and  cannot  issue 

Georgia.  —  Under    the   amendatory  an  ex  parte  injunction   order  in  an 

Act  of  1842  judges  of  the  Superior  action  brought  in  the  Superior  Court. 

Court  are  authorized  to  grant  injunc-  People  v.  Edson,  5a  N.  Y.  Super.  Ct. 

tions  on  such  terms  as  they  may  deem  53. 

just.     Guerry  v.   Durham,  11  Ga.  9;  Wi^— Judge  of   Supreme    Court. — 

Burchard  v.  Boyce,  21  Ga.  6;  Semmes  Power  to  grant  an  injunction  in  a 

V.  Columbus,  19  Ga.  484.  cause  pending  in  another  court  can- 

niinois  —  Supreme  Court  Judge. —  not,  under  the  constitution,  be  con- 
Though  Rev.  Stat.  1845,  c.  72,  §  8,  ferred  on  the  Supreme  Court  or  a 
provides  that  a  judge  of  the  Supreme  judge  thereof.  Kent  v.  Mahaff y,  a 
Court  may  grant  an  injunction  in  va-  Ohio  St.  498;  Pittsburg,  etc.,  R.  Co. 
cation,  the  performance  of  that  duty  v.  Hurd,  17  Ohio  St.  144. 
may  be  declined,  as  it  is  not  imposed  Pennsylyania — Supreme  Court  Judge* 
by  the  constitution;  and  the  judge  — Under  Act  of  June  16, 1836,  one  judge 
will  only  grant  the  writ  in  extraordi-  of  the  Supreme  Court  has  no  power 
nary  cases.  Campbell  v.  Campbell,  to  order  an  injunction  in  any  in- 
22  111.  664.  stance.     This  can  only  be  done  by  the 

Kansas — District  Court. — Under  the  court  while  sitting  in  banc.     Riley  v* 

statutes  of  this  state  a  judge  of  the  Ellmaker,  6  Whart.  (Pa.)  545. 

District    Court,    at    chambers,    may  lix^^tt-^-Judge  of  Supreme  Court  of 

grant  an  injunction.     State   v.  Cut-  Appeals. —Code  1887,  §§  34,  36,  con- 

ler,   13   Kan.  131.     A   District  Court  fers   no  "original"   jurisdiction  on 

judge  cannot,  at  chambers,  make  an  one   of  the   judges   of  this  court  to 

order  abating  a  liquor  nuisance  and  award  an   injunction,  except  in  the 

perpetuating  the  maintenance  of  such  case  where  the  application  has  been 

order.     In  re  Harmer,  47  Kan.  262.  made  first  to  a  judge  of  an  inferior 

Ktw  York —  County  Jt^dge.  —  Under  court  in  term  or  vacation  and  has  been 

Code   Civ.     Pro.,    §    606,   a    county  refused.     Fredenheim ».  Rohr,  87  Va. 

judge  of  the    county   in   which    the  769;  Mayo  v.  Haines,  2  Munf.  (Va.) 

venue  of  an  action  is  laid  may  allow  423;  Randolph  v.  Randolph,  6  Rand, 

an  injunction  to  last  during  the  pend-  (Va.)  194;  Gilliam  v.  Allen,    i  Rand, 

ency  of  the  litigation,  on  notice  to  (Va.)  415. 

the  opposite  party.     Morris  v.  New  The  Court  of  Appeals  itself,  sitting 

York  (Supreme  Ct.),  7  N.  Y.  Supp.  in  banc^    cannot    award    an    injunc- 

943.  tion  refused   by  the  court  or  judge 

Where  a  county  judge  grants  a  tem-  below;   but  the   judges    themselves, 

porary  injunction  in  an  action  pend-  or  a  single  judge  out  of  court,  may 
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provide  therefor  in  totidem  verbis.  Under  a  statute  providing 
that  the  courts  shall  always  be  open,  a  judge  at  chambers  in  vaca- 
tion may  grant  a  writ  of  injunction.* 

Diieretlon  of  Judge. — The  judges  have  large  discretionary  powers 
in  allowing  or  dissolving  injunctions,*  and  if  the  reasons  for  and 
against  the  granting  of  an  injunction  are  merely  in  equilibrium,  an 
order  made  on  application  for  an  injunction  will  not  be  reversed.' 
So  it  is  within  the  discretion  of  the  judge,  on  an  application  for  an 
injunction,  to  reopen  the  case  for  more  testimony,  upon  the  dis- 
covery of  additional  witnesses  by  one  of  the  parties  after  argu- 
ment and  while  holding  up  the  matter  for  decision.* 

Only  Temporary  Iiganetioni  OranUble. — As  a  general  rule  a  judge  cannot 
grant  a  perpetual  injunction  at  chambers.* 

Territorial  Limitotion  of  Power. — And  usually  he  cannot  grant  an 
injunction  in  an  action  out  of  his  own  circuit  or  district.*  But  it 
has  been  held,  however,  that  a  judge  may  grant  an  injunction  in 
an  action  in  another  district,  when  the  office  of  judge  of  such 
district  is  vacant,  or  when  the  judge  is  absent,  or  from  some  cause 
is  unable  to  act.^^ 


exercise  this  power  under  the  stat- 
ute. Mayo  V.  Haines,  2  Munf.  (Va.) 
423;  Randolph  v,  Randolph,  6  Rand. 
(Va.)  194 ;  Toll  -  bridge  v.  Free- 
bridge,  I  Rand.  (Va.)  206.  One  of 
the  judges  of  the  Court  of  Appeals 
may  award  such  injunction,  though 
another  of  the  judges  of  such  court 
has  refused  it.  Jaynes  v.  Brock,  10 
Gratt.  (Va.)  211.  And  he  may  award 
the  injunction  upon  an  office  copy  of 
the  record  in  the  court  below  being 
presented  to  him,  as  well  as  upon 
the  original  bill.  Toll-bridge  v.  Free- 
bridge,  I  Rand.  (Va.)  206. 

Judges  of  County  Court,  —  Under 
Code  1873,  c.  175,  §  6,  a  county  judge 
may  award  injunctions  where  the  act 
or  proceeding  to  be  enjoined  is  ap- 
prehended or  is  to  be  done  in  his 
county  or  district;  and  the  fact  that 
the  bill  was  addressed  to  the  judge  of 
the  Circuit  Court  and  was  afterwards 
filed  in  the  Circuit  Court,  will  not 
afifect  the  validity  of  the  injunctions. 
Rosenberger  v,  Bowen,  84  Va.  660. 
See  also  Sanderlin  v,  Baxter,  76  Va. 
299. 

Increasing  Bond, — Where  a  judge 
of  the  Supreme  Court  of  Appeals 
grants  an  injunction  which  had  been 
refused  by  the  lower  court,  his  order 
when  returned  to  the  lower  court  be- 
comes the  order  of  the  lower  court. 
The  judge  may  act  upon  it  as  an 
order  of  his  own  court  and  increase 
the  bond,  but  he  cannot  do  so  when 


the  case  is  at  rules  and  the  court  is 
not  in  term.  Ruffin  v.  Commercial 
Bank,  90  Va.  708. 

1.  In  re  Sloan  (N.  Mex.,  1891),  25 
Pac.  Rep.  930,  construing  Comp. 
Laws  New  Mex.,  §  1829. 

8.  Wood  V.  Millspaugh,  15  Kan.  14; 
Brown  v,  Speight,  30  Miss.  45. 

S.  Wood  v.  Millspaugh,  15  Kan.  14- 

4.  Savannah  Electric  R.  Co.  v.  Sa- 
vannah, etc.,  R.  Co.,  87  Ga.  261;  War- 
ren v.  Bunch,  80  Ga.  124,  distinguish- 
ing Huff  V.  Markham,  70  Ga.  284; 
Boyce  v.  Burchard,  21  Ga.  74. 

5.  Horncsby  r.   Burdell,  9  S.  Car. 

307. 

South  Carolina. — In  this  state  it  would 
seem  that  he  might  exercise  this 
powerby  consent  of  parties.  Horncs- 
by V,  Burdell,  9  S.  Car.  303. 

6.  Wallace  v,  Helena  Electric  R. 
Co.,  10  Mont.  24,  in  which  it  was  de- 
cided that  the  constitutional  provision 
(art.  8,  §  12)  authorizing  any  judge  of 
the  District  Court  to  hold  court  for 
any  other  district  judge,  and  requiring 
him  to  do  so  when  so  provided  bylaw, 
does  not  authorize  him  to  issue  an 
order  in  chambers  for  an  injunction 
in  another  district. 

7.  Ellis  V.  Karl,  7  Neb.  381. 
Where   the  judge    of  the   District 

Court  for  the  district  in  which  a  bill 
in  equity  is  brought,  and  the  circait 
judge  and  the  justice  of  the  Supreme 
Court  for  the  circuit,  are  all  absent 
from  the  district  and  circuit,  another 
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Wliat  B«eord  mut  Show. — In  such  case  whatever  is  necessary  to 
give  the  judge  jurisdiction  should  appear  upon  the  record.^ 

Iiqiuietion  to  Operate  throughout  State. — Under  the  comprehensive 
statutes  of  some  states  it  has  been  held  that  a  circuit  judge  has 
power  to  grant  an  injunction  to  operate  throughout  the  state.* 

(2)  Dissolution  and  Modification, — In  many  jurisdictions  a 
judge  in  vacation  or  at  chambers  has  power  to  modify  or  dissolve 
an  injunction.'     But  he  cannot,  it  is  apprehended,  hear  a  motion 

justice   of  the    Supreme    Court    has  (N.  Y.)  547;  National  Gas  Light  Co. 
jurisdiction,    at    any    place     in    the  v.  O'Brien,  38  How.  Pr.  (N.  Y.  Super. 
United  States,  to  hear  an  application  Ct.)  271;    Bruce   v.   Delaware,    etc., 
for  an  injunction,  notwithstanding  the  Canal   Co*,    8   How.    Pr.    (N.   Y.   Su- 
Act  of  Congress  of  June  i,  1872.     (See  preme  Ct.)  440;  People  v.  Van  Buren 
Rev.   Stat.,   §  719.)     U.  S.  v.  Louis-  (Supreme  Ct.),  18  N.  Y.  Supp.  734. 
ville,  etc.,  Canal  Co.,  4  Dill.  (U.  S.)  O^i^.— Chapman  i/.  Mad  River,  etc., 
601.  R.  Co.,  10  West.  L.  J.  (Ohio)  399;  Bald- 
Where  one  circuit  judge  has  refused  win  V.  Hillsborough,  etc.,  R.  Co.,  10 
an  application   for  the  writ  and  in-  West.  L.  J.  (Ohio)  337. 
dorscd  his  refusal  on  the  bill,  it  is  a  South     Carolina,  —  Bouknight     v, 
question  of  courtesy  merely,  with  an-  Davis,  33  S.  Car.  410. 
other  circuit  judge  to  whom  applica-  Tennessee, — Markham  v,  Townsend, 
tion  is  made,  whether  he  will  look  into  2  Tenn.  Ch.  713. 

the  case    and    allow   the   writ.     His  Texas, — Coleman  v,  Goyne,  37  Tex. 

power  to  allow  it  is  undoubted  under  552;  Price  v.  Bland,  44  Tex.  145. 

the  statute.    He  is  not  to  be  controlled  Virginia,  —  Muller   v,     Bayly,     21 

by  the  opinion  of  the  first  judge,  but  Gratt.  (Va.)  521. 

must  decide  on  the  merits  of  the  case  West  Virginia. — Horn  v.  Perry,  11 

as  presented  to  him.     Welch  v,  Pco-  W.   Va.  694;    Hayzlett  v,   McMillan, 

pie,  38  111.  20.  II  W.  Va.  464. 

1.  Sharman  v,  Thomaston,  67  Ga.  Ohio — Dissolving  Injunction  Pending 
246;  Hornesby  v,  Burdell,  9  S.  Car.  in  Another  Court. — Under  the  consti- 
303.  tution,  the  legislature  cannot  confer 

2.  Welch  V,  People,  38  111.  20;  on  a  judge  of  the  Supreme  Court 
Mason  v.  Chambers,  4  J.  J.  Marsh,  power  to  dissolve  an  injunction  pend- 
(Ky.)  409.  ing  in  another  court.     Pittsburg,  etc., 

indiaiUL — In  this  state  it  has  been  R.  Co.  v.  Hurd,  17  Ohio  St.  144;  Kent 

held  that   a   judge  or   court   cannot  v,  Mahaffy,  2  Ohio  St.  498. 

grant  an  injunction  to  operate   out-  DiSBolving  Injunction  Isined  by  Prede- 

side  of  the  jurisdiction  of  the  court,  cenor. — A  circuit  judge  may,  in  vaca- 

State  V,   Michaels,   8    Blackf.   (Ind.)  tion,  dissolve  a  temporary  injunction 

436.  issued  in  vacation  by  his  predecessor 

S.  Alabama, — Griffin   v,    Huntsville  in  office.     Bouknight  v,  Davis,  33  S. 

Branch  Bank,  9  Ala.  201.  Car.  410. 

Arkansas, — Sanders  v.  Plunkett,  40  Hearing  Motion  after  Filing  Exceptioni 

Ark.  507.  to  Answer. — A  chancellor  may,  in  va- 

Georgia, — Crawford  v,  Ross,  39  Ga.  cation,  entertain  a  motion  to  dissolve 

44;  Read  v.  Dews,  R.  M.  Charlt.  (Ga.)  an  injunction,  even  though  exceptions" 

355.  have  been  filed  to  the  answer  which 

Illinois,  —  Watts    v,   McCleave,    16  are  not  disposed  of.     Barney  v.  Earle, 

III.  App.  272.  13  Ala.  106. 

Iowa,  —  Curtis   v.  Crane,  38   Iowa  Territorial   Limitation   of  Power.— A 

459.  circuit  judge  sitting  in  chambers  may 

Kansas,  —  See  Henderson   v.  Mar-  dissolve  an  injunction  pending  in  any 

cell,  I  Kan.  137;  Foote  v,  Forbes,  25  county  of  his  circuit.     Horn  r.  Perry, 

Kan.  359.  II  W.  Va.  694;  Hayzlett  v,  McMillan, 

Mississippi, — See  Adams  v,  Kyzer,  11  W.  Va.  464. 

61  Miss.  407.  BiBBOlntion  on  Motion  of  Partners  Orig- 

AVivK^ri.— Peck  v.Yorks,  41  Barb,  inally  not  Partiei.— A  temporary   in- 
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to  dissolve  an  injunction  at  a  place  outside  of  the  district  in  which 
it  is  pending.^ 

Limiutioii  pf  Ppwer. — In  a  hearing  of  a  motion  to  obtain  a  dissolu- 
tion of  an  injunction  the  judge  cannot  hear  and  determine  the  sub- 
ject-matter of  the  controversy  and  render  final  judgment.  His 
power  is  limited  to  a  decision  of  the  question  whether  or  not  the 
injunction  shall  be  dissolved  or  continued.* 

VotiM. — In  some  jurisdictions  dissolution  of  an  injunction  in 
vacation  must  be  preceded  by  notice  to  the  opposite  party,'  while 
in  others  notice  is  not  necessary."* 

In  Any  Cm6  the  power  of  dissolving  without  notice  should  be 
exercised  with  caution,  and  only  when  necessary  to  guard  against 
serious  loss.* 

b.  Mandamus — (i)  In  General. — In  many  jurisdictions  statutes 
authorize  a  judge  in  term  time  or  in  vacation  to  award  a  writ  of 
mandamus.* 

junction  having   been  granted  by  a  105;  Peck  v.  Yorks,  41  Barb.  (N.  Y.) 

judge  at  chambers,  persons  not  par-  547;  Bruce  v.   Delaware,  etc.,  Canal 

ties  to  the  bill  appeared  before  him,  in  Co.,  8  How.   Pr.  (N.  Y.  Supreme  Ci.) 

vacation,  in  a  county  other  than  that  440;     National     Gas     Light    Co.     v, 

in  which  the  suit  was  pending,  and  al-  O'Brien,   38    How.    Pr.    (K.   Y.    Su- 

leged  that  they  wf  re  interested  in  the  per.  Ct.)  271. 

subject-matter.     The  judge  permitted  No  judge  except  the  judge  granting 

them  to  become  defendants,  and   on  an  injunction  can  vacate  or  modify  it 

their  motion,  the  original  defendants  ex  parte.     People  v.  Van  Buren  (Su- 

not  appearing,  dissolved  the  injunc-  preme  Ct.),  18  N.  Y.  Supp.  734. 

tion.     It  was  held  that  the  judge  ex-  Where  an  injunction  is  granted  in 

ceeded  his  authority.     Watts  v.  Mc-  the  first  judicial  district,  in  an  action 

Cleave,  16  111.  App.  272.  pending  therein,  no  motion  for  its.va- 

1.  Adams  v.  Kyzer,  61  Miss.  408.  cation  can  be  made  outside  of  New 

8.  Henderson   v,    Marcell,    i    Kan.  York  county.     Koehler  v.   Farmers', 

137;  MuUer  v.  Bayley,  21  Gratt.  (Va.)  etc.,  Nat.  Bank  (Supreme  Ct.),  6  N.  Y. 

522;  Grant  v.  Chambers,  34  Tex.  573;  Supp.  470. 

Price  V.  Bland,  44  Tex.  145;  Coleman  5.  Bruce  v,   Delaware,  etc.,  Canal 

V.  Goyne,  37  Tex.  552;  Aiken  v.  Car-  Co.,  8  How.  Pr.  (N.  Y.  Supreme  Ct.) 

roll.  37  Tex.   73;  Smith  v.  Woods,   i  440;     National     Gas     Light     Co.    v. 

Tex.  App.  Civ.  Cas.,  g  680.  O'Brien,  38  How.   Pr.  (N.  Y.  Super. 

Damages  on  Bond. — Though  a  circuit  Ct.)  271 ;    Peck    v,   Yorks,   41    Barb, 

judge  can  dissolve  an  injunction   in  (N.  Y.)  547. 

vacation,  he  cannot  enter  final  judg-  6.  See  cases  cited  infra,  under  (2) 

ment;  the  defendant  can  have  no  dam-  Alternative  Writ,  and  (3)  Peremptory 

ages  on  the  bond.     Sanders  v.  Plun-  Writ. 

kett,  40  Ark.  507.  niaBtration.— The  circuit  judge  hr 

8.  Hayzlett  v,  McMillan,  11  W.  Va.  authority  in  vacation  to  grant  a  roan- 

464;  Markham  v.  Townsend,  2  Tenn.  damus  to  compel  a  ministerial  officer 

Ch.  713;  Martin  v.  O'Brien,  34  Miss,  to  desist  from  the  execution  of  process 

36.      See    also   statutes   of   different  on  a  judgment  which  has  been  stayed 

states.  by  certiorari  and  supersedeas  proper- 

Under    Tennessee  Code,    g  445if    a  ly  granted  by  the  probate  Judge.     Ex 

chancellor  at  chambers  may  prescribe  p.  Grant,  53  Ala.  16. 

what  shall  be  reasonable  notice  in  a  Arkansas —iW  Power  under  Statute, 

particular  case  to  be  given  the  oppo-  — Under  Code   Prac,  §  519,  hearing 

site  party  in  a  motion  to  dissolve  an  upon  mandamus  is  by  the  court,  and 

injunction.     Markham  v.  Townsend,  not  by  a  judge  at  chambers.     Palmer 

2  Tenn.  Ch.  713.  v.  McChesney,  26  Ark.  452. 

4.  CofRn  V,  Prospect  Park,  etc.,  R.  Now  Tork — Power  Denied  hv  Statute. 

Co.,  61  How.  Pr.  (N.  Y.  Supreme  Ct.)  —Under  Code  Civ.  Pro.,  %  ao68,  ex- 
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(2)  Alternative  Writ, — Under  gome  statutes  this  authority  is 
CKtended  only  to  the  granting  of  an  alternative  or  a  provisional 
writ,^  and  if  the  grounds  set  out  in  the  application  be  not  good 
the  judge  may  refuse  to  grant  it.* 

(3)  Peremptory  Writ. — Under  others  a  peremptory  writ  may  be 
granted.'     Some  of  these  statutes,  however,  expressly  provide 

pressly  confining  the  power  to  issue  practice  for  an  alternative  writ.     Be- 

a   writ   of  mandamus   to  a  court   at  yond   these    necessary  modifications 

general  term,  a  judge  at  chambers  the  proceedings  are  according  to  the 

has  00  authority  to  issue  a  writ  of  common    law.      Swann   v.    Buck,   40 

mandamus.     People  v,  Donovan,  135  Miss.  268. 

N.  Y.  76;  Matter  of  Manning,  71  Huo  The  proceeding  cannot  be  tried  in 

(N.  Y.)  236.  vacation.     Myers  v.  State,  61  Miss. 

GoorgU  —  Extent   of  Jurisdiction, —  138. 

The  power  of  the  judge  of  the  Su^  Xissonri.  —  By  virtue  of  Rev.  Stat, 

perior    Court   to  grant    the   writ  of  1879,  §  3254,  a  judge  of  the  Supreme 

mandamus  is  as  extensive  as  the  dis*  Court,  in  vacation,  may  issue  an  al- 

trict  over  which  he  presides,  and  he  ternative  writ  of  mandamus.     State 

need  not  be  actually  within  a  county  v.  Weeks,  93  Mo.  499.     See  also  State 

when  he  grants  the  writ  to  an  inferior  v,  Rombauer,  104  Mo.  622. 

judicature  of  the  county.     Ex p.  Car-  A  judge  in  vacation  may  issue  an 

nochan,  T.  U.  P.  Charlt.  (Ga.)  2IS*  alternative  writ  of  mandamus  return- 

1.  Gsorgia.  —  Under  Code,  g  3201,  able  at  the  next  term  of  court.  Ex 
providing  that  writs  of  mandamus  p.  Miller,  12  Mo.  App.  592. 
may  be  granted  at  any  time  on  proper  In  Montana  any  judge  of  the  Su- 
showing,  but  that  the  return  must  be  preme  Court,  at  chambers,  may 
in  term  time,  and  any  issues  of  fact  award  an  alternative  writ  of  man- 
made  thereon  must  be  tried  as  in  damus.  Leech  v,  Choteau  County, 
other  equity  cases,  a  mandamus  nifi  13  Mont.  23. 

may  be  granted  in  vacation,  but  a  Tennesset. — Though  a  circuit  judge 
mandamus  absolute  can  only  be  may  issue  an  alternative  writ  of  man- 
granted  in  term.  Paype  v,  Perker-  damus  (M.  &  V.  Code,  §  823),  it  is  re- 
son,  56  Ga.  672;  Hammond  v.  Poole,  turnable  to  the  next  term  of  court,  and 
58  Ga.  169.  See  also  Gay  v.  Gilmore,  not  before  the  judge  at  chambers. 
76  Ga.  725;  Johnson  v.  State,  i  Ga.  Whitesides  v.  Stuart,  91  Tenn,  710. 
271.  8.  Gay  v,  Gilmore.  76  Ga.  725. 

Louisiana. — In  this  state,  when  the  8.  Alabama. — Under  the  early  prac* 
Supreme  Court  is  i)ot  in  session,  the  tice  in  this  state  a  judge  of  the  Circuit 
chief  justice  or  any  of  the  associate  Court  could  not  issue  a  writ  of  man- 
justices  may  grant  an  order  for  a  damus.  .£'jr/.  Grant,  6  Ala.  91.  Un« 
provisional  writ  of  mandamus.  Such  der  Rev.  Code,  §  747  (Code  1886,  g 
an  order  is  not  a  judgment  or  even  758)1  giving  a  circuit  judge  authority 
an  interlocutory  decree;  it  adjudicates  to  grant  a  writ  of  mandamus,  he  may 
nothing,  and  confers  no  vested  or  ir-  grant  a  peremptory  writ  of  quo  war- 
revocable  right.  State  v.  Judge,  22  ranto  in  vacation.  Ex  /.  Grant,  53 
La.  Ann.  581;  State  v.  Judges,  35  La.  Ala.  16;  Exp,  Henderson,  43  Ala.  3Q2. 
Ann.  1077.  Dakota,— Under  Code   Civ.   Pro.,'  § 

mssisiippi.— Under  a  statute  giving  712*  4,  judge  of  the  District  Court  in 

power  to  circuit  judges  to  allow  writs  vacation  may  grant  a  peremptory  writ 

of  mandamus  in  term  time  or  vaca-  in  vacation  at  any  place  within  his 

tion,  the  practice  has  been  adopted  district.     Territory  v.  Shearer,  2  Da- 

of  applying  by  petition  to  the  judge  kota  333. 

in  vacation  for  the  issuance  of  an  al«  Vow  Mexico. — Under   Comp.    Laws 

ternative  writ  returnable  to  the  Cir-  New  Mexico,  §  200$,  providing  that 

cuit  Court  having  local  jurisdiction;  the  District  Court  shall  always  be  open 

and   the   petition  thus   comes   in  the  forthe  purpose  of  hearing  applications 

place  of  the  rule  to  show  cause  in  Eng-  for  and  issuing  writs  of  mandamus,  a 

land,  and  the  fiat  of  the  judge  is  equiv-  judge  may  issue  a  peremptory  writ  of 

alent  to  the  rule  absolute  in  the  English  mandamus  in  vacation.    In  re  Dei- 
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rhat  the  power  to  issue  peremptory  writs  shall  only  be  exercised 
in  cases  where  the  right  is  clear,  and  where  there  are  no  issues  of 
fact  to  be  tried.^ 

Bqnity  withoat  Jnritdietion. — The  writ  being  purely  a  common-law 
writ,  with  which  equity  has  nothing  to  do,  a  chancellor  at  cham- 
bers has  no  power  to  grant  it.* 

c.  Habeas  Corpus — in  General. — Under  the  constitutional  and 
statutory  provisions  of  most  if  not  all  states,  judges  have  power 
to  issue,  hear,  and  determine  writs  of  habeas  corpus  at  chambers 
or  in  vacation.*     The  statutes  regulating  such  proceedings  usu- 


gado,  140  U.  S.  586.  The  rule  seems 
to  have  been  otherwise  before  this 
statute  was  enacted.  Territory  v, 
Ortiz,  I  N.  Mex.  5. 

Virginia.— Under  Code,  §  3012,  pro- 
viding that  a  petition  for  mandamus 
may  be  presented  to  a  circuit  judge 
in  vacation,  the  judge  of  the  Circuit 
Court  of  a  county  may  grant  a  per- 
emptory writ  of  mandamus,  in  vaca* 
tion,  compelling  the  county  to  contrib- 
ute to  the  maintenance  of  a  bridge 
over  a  place  between  it  and  another 
county.  Gloucester  County  v,  Middle- 
sex County,  88  Va.  843. 

1.  Kebraska.— Under  Laws  1879,  pro- 
viding that  a  judge  of  the  District 
Court  may  sit  at  chambers  anywhere 
within  his  district,  for  the  purpose  of 
'*  hearing  "  an  application  for  man- 
damus, judges  of  the  District  Court 
cannot  award  writs  of  mandamus  at 
chambers.  State  v.  Pierce  County,  10 
Neb.  476.  But  under  the  Act  of  1881, 
which  is  substantially  the  same  as  the 
Act  of  1879  except  that  the  phrase 
"  hear  and  determine  "  is  substituted 
for  the  word  **  hearing,"  and  Code 
Civ.  Pro.,  §648,  providing  that  when 
the  right  to  require  performance  of 
the  act  is  clear,  and  it  is  apparent  no 
valid  excuse  can  be  given  for  not  per- 
forming it,  a  peremptory  mandamus 
may  be  allowed  in  the  first  instance, 
and  that  in  all  other  cases  an  alterna- 
tive writ  must  be  first  issued — a  judge 
at  chambers  may  grant  a  peremptory 
writ  of  mandamus,  but  only  when  the 
right  is  clear  and  when  there  are  no 
issues  of  fact  to  try.  Clark  v.  State, 
24  Neb.  263;  Linch  v.  State,  30  Neb. 
740;  Strunk  v.  State,  33  Neb.  326; 
American  Water  Works  Co.  v.  State, 
31  Neb.  445;  Byrum  v,  Peterson,  34 
Neb.  237. 

Korth  CaroUsft.— Under  Clark's  Code 
§  623,  in  applications  for  mandamus, 
except  to  enforce   money  demands ,   the 


summons  is  returnable  before  a  judge 
of  the  Superior  Court  at  chambers,  and 
he  may  determine  the  action  both  as 
to  law  and  fact,  provided  that  when 
an  issue  of  fact  is  raised  by  the  plead- 
ing it  shall  be  the  duty  of  the  court 
on  motion  to  continue  the  action  until 
such  issue  of  fact  can  be  determined 
by  a  jury  at  term.  Rogers  v,  Jenkins, 
98  N.  Car.  129;  Steele  v,  Rutherford 
County,  70  N.  Car.  137. 

What  is  Application  to  Enforce  Money 
Demand, — An  application  by  a  holder 
of  North  Carolina  bonds  for  a  man- 
damus to  be  directed  to  the  auditor 
of  the  state,  commanding  him  to  cause 
to  be  levied  certain  special  taxes  to 
pay  the  accrued  interest  on  bonds,  is 
an  application  to  enforce  a  money  de- 
mand, within  the  meaning  of  section 
623.     Belmont  v,  Reilly,  71  N.Car.26a 

8.  Gay  v,  Gilmore,  76  Ga.  725. 

8.  Alabama, — Ex  p.  State,  51  Ala. 
60. 

Arkansas, — Wright  v,  Johnson,  5 
Ark.  687. 

California, — In  re  Perkins,  2  Cal. 
424. 

Colorado,  —  Cooper  v.  People,  13 
Colo.  337. 

Kentucky. — Bethuram  v.  Black,  il 
Bush  (Ky.)  631. 

Louisiana, — State  v.Sauvinet,  24  La. 
Ann.  T2o;  State  v.  Rose,  29  La.  Ann. 

755. 

Mary  land, ^Exp,  0*Nein,8Md.  227- 

Massachusetts, — Wyeth  v.  Richard- 
son, 10  Gray  (Mass.)  240. 

Michigan, — Goodchild  v,  Foster,  5^ 
Mich.  599. 

Minnesota, — State  v.  Hill,  10  Minn. 

^3-    .    .    . 

Mississippi, — Ex  p,  Hickey,  4  Smed. 

&  M.  (Miss.)  751. 

Missouri, — Martin  v.  State,  12  Mo. 
471. 

New  York, — People  v.  Cooper,  8 
How.  Pt.  (N.  Y.  Supreme  Ct.)  288. 
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ally  prescribe  by  what  judges  the  power  shall  be  exercised.* 

Pennsylvania, — Gosline  v.  Place,  32  peace  cannot  issue  a  writ  of  habeas 

Pa.  St.  520.  corpus  where  a   circuit  judge,  chan- 

Tennessee. — McLendon  v.  State,  92  eery  judge,  police  judge,  or   county 

Tcnn.  520.  judge  is  in  the  county.     Even  though 

Texas, — Holman  v.  Austin,  34  Tex.  the  circuit  judge  is  absent  from  the 

668.  county,  and  the  county  judge  is  in- 

West  Virginia, — State  v.  Plants,  25  capacitated   from  acting,  the  justice 

W.  Va.   119;  Rust  V,  Vanvacter,  9  W.  has    no    jurisdiction.      Bethuram  v, 

Va.  600.  Black,   11   Bush  (Ky.)  631. 

Wisconsin, — /i«  r^  Booth,  3  Wis.  13;  Louisiana.  —  The     Supreme     Court 

In  re  Blair,  4  Wis.  522;    Bagnall  v,  judges    may    issue    the    writ   where 

Ableman,  4  Wis.  163.  the  court  has  appellate  jurisdiction. 

United  States, — Matter  of  McDonald,  State  v,   Sauvinet,   24  La.  Ann.   120; 

9   Am.  Law  Reg.  661;  Ex  p,  Clarke,  State  v.  Rose,  29  La.  Ann.  755. 

100  U.  S.  403.  Under  the  constitution,  authorizing 

1.  Alabama. — A   circuit   judge    has  the  judges   of  the   Supreme    Court, 

power    to    issue    the    writ    where    a  Court  of  Appeals,  and  District  Court 

person   is  restrained   of   his   liberty,  to  issue  the  writ,  the  jurisdiction  of 

£x p.  Brooks,  51  Ala.  60.  the  Supreme  Court  judges  is  concur- 

Judges   of   the   Circuit    Court  and  rent  with,  but  not  superior  to,  that  of 

chancellors  may  award  the  writ  in  a  the  judges  of  the  other  courts.     In 

capital  case,  though  the  accused  was,  re  Strickland,  41  La.  Ann.  324. 

by   order  made   in   term   time,   com-  Maryland. — The    individual    judges 

mitted  to  jail.      ^jr/.  Chaney,  8  Ala.  of  the  court   may,  under  the  Act  of 

425-  1809,  c.   125,  whether  the  court  be  in 

A  probate  judge  cannot  issue  the  session    or    not,   grant    the    writ   of 

writ   on  petition  of   a  party  impris-  habeas   corpus  during    the   vacation 

oned,  after  an  indictment  for  murder  of  the  Circuit  Courts.     Ex  p.  O'Neill, 

is  found  against  such  party.     Ex  p,  8   Md.    227;    Ex  p,  Malsby,    13  Md. 

Ray,  45  Ala.  15.  625. 

Arkanias.  —  A  judge  of  the  Circuit  KaMaohxuetts. — The    decision    of  a 

Court  is  expressly  given  full  power  single  judge  of  the  Supreme  Court, 

and  authority,  either  as  chancellor  or  discharging    a    prisoner    on    habeas 

common-law  judge,  to  issue,  hear,  and  corpus,   is   not    open    to    exception, 

determine  a  habeas  corpus  either  in  Wyeth  t^.  Richardson,  10  Gray  (Mass.) 

vacation  or  in  term.     Wright  v,  John-  240. 

son,  5  Ark.  687.  Michigan. — A  circuit  judge  is  author- 
California. — The  power  of  hearing  ized  to  issue  the  writ.  Goodchild  v, 
and  determining  writs  of  habeas  cor-  Foster,  51  Mich.  599.  This  power  is 
pus  is  vested  in  judges  of  all  courts  questioned  in  Buddington's  Case,  29 
of  record.  In  re  Perkins,  2  Cal.  424.  Mich.  472,  and  Burger's  Case,  39 
But  see  subsequent  enactments.  Mich.  203. 

Oolarado.  —  Judges  of   the   District  XinneMta.— Under  Gen.  Stat.  1878, 

Court   are   expressly   empowered    to  c.  80,  §§  23,  24,  an  applicant  must,  if 

issue    the   writ,    Cooper    v.    People,  there    be    no     Supreme    or    district 

13  Colo.  368;  but  a  judge  of  the  Su-  court,  or  any  judge  thereof,  within 

preme  Court  cannot  issue  a  writ  of  the  county  who  can  act,  apply  to  the 

habeas  corpus,  or  hear  and  determine  nearest  and  most  accessible  court  or 

matters    arising     thereon,    notwith-  judge.     He    cannot    pass   over   such 

standing  G«n.  Stat.,  §  1609,  attempts  near  or  accessible  court  or  judge  and 

to  confer  this  power.  This  statute  is  in  go  to  such  court  or  judge  as  he  may 

violation  of  Const.,  art.  6,  §  2,  author-  select.     In  re  Doll,  47  Minn.  518. 

izing  the  Supreme  *'  Court"  to  issue  KewTork. — A  justice  of  the  Supreme 

such  writ.  In  re  Garvey,  7  Colo.  506.  Court  can  award   the  writ  at  cham- 

IMstriet  of  Columbia. — Any  judge  of  bers,   and  the  writ   so  awarded  will 

the  Supreme  Court  may  issue  the  writ  run  to  any  part  of  the  state.     People 

at  chambers  and  in  vacation.    In  re  v.  Cooper,  8  How.  Pr.  (N.  Y.  Supreme 

Poole,  2  MacArthur  (D.  C.)  583.  Ct.)  288;  People  v.  Hanna,  3  How.  Pr. 

Kontndcy. — By  the  provisions  of  the  (N.  Y.  Supreme  Ct.)  39.     So  a  justice 

Habeas  Corpus  Act  a  justice  of  the  in  any  part  of  the  Supreme  Court  of 
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Cuitody  of  Xinor. — Thus  a  judge  at  chambers  and  in  vacation,  in 
many  jurisdictions,  has  power  to  issue,  hear,  and  determine  writs 
of  habeas  corpus  for  the  custody  of  minors.* 

the  state  may  issue  the  writ.     People  preme    Court,  or  any  judge  of    the 

V,  Clarke,  64  How.  Pr.  (N.  Y.  Supreme  Circuit  or  county    court,  may  issue 

Ct.)  7.     As  to  powers   of  chancellor  and  determine  the  writ.    /«r^  Booth, 

to  issue,  see    People    v.    Merccin,  8  3  Wis.   13;   In  re  Blair,  4  Wis.  522; 

Paige  (N.  Y.)  47.  Bagnall  v.  Ableman,  4  Wis.  163. 

'*  The  plain  reading  of  "  the  statute        XTnited  States  Courts. — A  justice   of 

"  is  that  an  application  may  be  made  the  United  States  Supreme  Court  may 

to  the  Supreme  Court,  or  to  one  of  its  issue  the  writ;  and  a  United  States 

justices   anywhere;   but   when    it    is  Circuit  or  District  Court,  or  a  judge 

made   '  to  ^ny   officer  who    may  be  thereof,  may  issue  the  writ,  where  a 

authorized  to  perform  the  duties  of  party  is  alleged  to  be  restrained,  any- 

a  justice   of  the   Supjeme   Court  at  where  in  the  territorial  jurisdiction  of 

chambers,*   that    officer  must  be  or  such  courts,  without  due  process  of 

reside  '  within  the  county  where  the  law,  or  against   the   Constitution  or 

prisoner  is  detained,*  unless  there  *  be  laws  of  the    United   States.    Ex  p, 

no  such  officer  within  such  county,  or  Farley,  40  Fed.  Rep.  66. 
if  he  be  absent,  or  for  any  cause  be        1.  Arkansas. — An  obligation  rests  on 

incapable  of  acting,  or  have  refused  the  circuit  judges  to  award  a  habeas 

to    grant    such    writ.* "     People    v,  corpus  for  the  purpose  of  trying  the 

Cowles,  59  How.  Pr.  (N.  Y.  Supreme  illegal  restraint  of  a   ward;    and  if 

Ct.)  290.  found  to  be  unnecessarily  restrained 

Kebraska. — The  writ  may  be  applied  of  her  liberty,  to  restore  her  in  person 

for  to  any  county  judge  or  judge  of  to  her    legally  appointed  guardian, 

the  District  Court;  but  a  single  judge  Wright  v.  Johnson,  5  Ark.  687. 
of  the  Supreme  Court  cannot  issue  it.        Iowa. — A  minor  child  whose  mother 

In  re  White,  33  Neb.  812.  makes  application  for  a  writ  of  habeas 

Ohio. — Under  the  statute  judges  of  corpus  for  possession  of  the  child,  is 

the  courts,  separately  and  at  cham-  the  applicant,  within  the  meaning  of 

bers,  may  allow  the  writ  in  all  cases  the  Code,  §  3452,  which  provides  that 

except  where  the  person  is  convicted  application  for  the  writ  must  be  made 

of  a  crime  or  offense  and  stands  com-  to  the  court  or  judge  most  convenient 

mitted  for  it,  or  where  he  is  committed  in  point  of  distance  to  the  applicant, 

for  treason  or  felony,  the  punishment  and  the  application  must  be  made  to 

whereof  is  capital,  plainly  expressed  the  court  or  judge  nearest  to  the  child 

in  the   warrant  of  commitment.     Ex  and  not  to  the  mother.     Thompson  v. 

p.  Collier,  6  Ohio  St.  58.     See  also  Ex  Oglesby,  42  Iowa  598. 
/.  Shean,  25  Ohio  St.  440.  Xichigan. — A  circuit  judge  at  cham- 

Tonnesioe. — Under  M.  &  V.  Code,  §§  bers  has  jurisdiction  to  issue  and  de- 

3720,  3723,  a  circuit  judge  may  con-  termine  habeas  corpus  for  possession 

duct  habeas  corpus  proceedings  and  of  children  sent   to   the  state  public 

discharge   one    illegally   imprisoned,  schools  by  order  of  the  probate  judge. 

McLendon  v.  State,  92  Tenn.  520.  Goodchild   v.   Foster,  51   Mich.    599. 

*' Any  judge  or  court  authorized  by  This   power   formerly    could   not   be 

law  to  issue  and  exercise  the  power  exercised  by  a  judge  at  chambers, 

of  the  writ  may  do  so  upon  the  appli-  Rowe  v,  Rowe,  28  Mich.  353. 
cation  of  the  party  aggrieved  by  im-        KewYork. — A  Supreme  Court  jud|  c 

prisonment."      State  v.  Galloway,  5  at  chambers  or  a  county  judge  has  no 

Coldw.  (Tenn.)  336.  jurisdiction  to  grant  a  writ  of  habeas 

Texas. — The  constitution  grants  to  corpus   for  the   custody  of  a  minor 

the   Supreme   Court  and  its  judges,  child.    Under  3  Rev.  Stat.  (Banks,  6ih 

and  to  the  district  courts  and  their  ed.),  p.  163,  the  application  must  be 

judges,  the  power  to  issue  writs  of  made  to  the  Supreme  Court,  and  it 

habeas  corpus,  and  to  exercise  a  gen-  must  be  not  only  granted  by,  but  re- 

eral  superintendence  and  control  over  turnable  before,  the  Supreme  Court, 

inferior  tribunals,    Holmant^.  Austin,  People  v.  Ward,  59  How.   Pr.  (N.  Y. 

34  Tex.  668.  Supreme   Ct.)   174;    People   v.    Hum- 

Wiiooxuin. — A    justice    of    the    Su-  phreys,  24  Barb.  (N.  Y.)  521;  People 
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d.  Quo  Warranto. — Usually  a  judge  at  chambers,  in  term  or 
in  vacation,  cannot  issue  and  hear  and  determine  a  writ  of  quo 
warranto ;  * »  but  in  two  states  a  judge  in  vacation  has  express 
statutory  authority  to  try  a  quo  warranto  proceeding.  Such  a 
trial,  however,  rests  entirely  within  his  discretion,  and  he  may 
decline  to  hear  the  proceeding  in  vacation  if  he  sees  fit.*  So  also 
in  other  states  it  is  permissible  under  statutory  authority  for  a 
judge  at  chambers  to  grant  leave  to  file  an  information  in  the 
nature  of  a  quo  warranto,* 

e.  Certiorari. — -Nor  can  the  writ  of  certiorari  be  allowed  at 
chambers  unless  there  is  authority  under  constitutional  or  statu- 
tory provisions  for  the  exercise  of  the  power.  The  authority, 
though,  is  often  conferred  in  this  manner.* 

V.  Osborne,  6  Civ.   Pro.  Rep.  (N.  Y.  County,  15  Wend.  (N.  Y.)  198;  Lud- 

Sqpreme  Ct.)  299;  People  v.  Parr,  i»i  low  v.  Ludlow,  4  N.  J.  L.  444.     All  of 

N.  Y.  679.     A  justice  of  the  Supreme  these  cases  except  the  last  maintain 

Court   could    formerly   exercise   this  the  doctrine  that  at  common  law  ap- 

power.     People  v.  Wilcox,  22  Barb,  plication  for  the  writ  could   not  be 

(N.  Y.)  178.  made  to  a  judge  at  chambers,  and  that 

Virginia  and  West  Virginia. — A  court  it  could  only  be  made  in  open  court. 

or  judge  may  determine  who  has  the  A  diametrically  opposite  doctrine  is 

right  to  the  custody  of  a  minor,  upon  maintained  by  the  New  Jersey  court 

a  habeas  corpus.    Armstrong  v.  Stone,  in  the  case  last  cited. 
9  Gratt.  (Va.)  102;  Rust  v,  Vanvacter,        Arisona.  —  Under    Comp.    Laws    a 

9  W.  Va.  600.  justice   of   the    Supreme    Court    has 

1.  U.  S.  V,  Lockwood,  l  Pin.  (Wis.)  the  same  authority  to  issue  the  writ 

359.  of  certiorari  as  the   Supreme  Court 

"  The    *  power   to   hear  and  deter-  itself.  Territory  v.  Forrest,  i  Arizona 

mine  the  same '   is  vested  by  the  con-  49. 

stitution  in  the  court;  and  any  act  of  Hew  York. — A  common-law  writ  of 
the  legislature  which  should  attempt  certiorari  cannot  be  granted  by  a 
to  transfer  it  to  a  single  justice  of  judge  at  chambers;  it  must  be  ap- 
the  court,  or  to  substitute  his  deter-  plied  for  and  granted  in  open  court, 
mination  and  judgment  for  the  deter-  People  v,  McDonald,  2  Hun  (N.  Y.) 
mination  and  judgment  of  the  court>  71;  Gardner  v.  Highway  Com'rs,  10 
would  necessarily  violate  that  instru-  How.  Pr.  (N.  Y.  Supreme  Ct.)  181. 
ment  and  be  of  no  effect.'*  State  z/.  It  is  otherwise  with  statutory  writs, 
Conklin,  33  Wis.  687.  which  a  judge  at  chambers  is  au- 
A  circuit  judge  at  chambers  cannot  thorized  to  allow.  Gardner  v.  High- 
grant  leave  to  file  an  information  in  way  Com'rs,  10  How.  Pr.  (N.  Y.  Su- 
tbe  nature  of  a  quo  warranto.     Mc-  preme  Ct.)  181. 

Donald  v.  Alcona  County,  91  Mich.         Vew    Jersey.  —  From    the    earliest 

459.  period  writs  of  certiorari  have  been 

t.  Bowen  v.  Gilleylen,  58  Miss.  813;  granted  by  justices  of  the  Supreme 

Brewster  v.  Hartley,  37  Cal.  15.  Court,  in  certain  cases,  at  chambers. 

8.  Peoples.  Moore,  73  III.  132,  State  Ludlow  v.    Ludlow,   4  N.   J.  L.  444; 

V.  Buckland,  5  Ohio  St.  216.  Anonymous,   9   N.   J.   L.   2;  State  v. 

4.  AtOonuaoAliftW, — For  the  practice  Hanford,   11   N.  J.   L.   71;  DeLancey 

at  common  law  see  Rex  v,  Eaton,  2  v.   Lawrence,  11   N.  J.  L.  25;  Morris 

T.   R.   89;    State  v.  Senft,  2  Hill  (S.  Canal,  etc.,  Co.  «^.  MitcheU,  31  N.  J.  L. 

Car.)  370;  State  v.   Black,  34  S,  Car.  loj. 

194;  People  V.  McDonald,  2  Hun  (N.         Instances.  —  To   remove   an   indict- 

Y.)  70;  Gardner  v.  Highway  Com'rs,  ment.     Anonymous,  9  N.  J.  L.  2.     To 

10  How.   Pr.  (N.  Y.Supreme  Ct.)  181;  remove   order  or  decree  for  sale   of 

Starr  v.   Rochester,  6  Wend.  (N.  Y.)  land.     State  v.  Hanford,  11  N.  J.  L. 

565;     Comstock  V,    Porter,   5  Wend.  71.     To  Court  of  Quarter  Sessions  in 

(N.    Y.)    98;     People    v,    Allegheny  pauper  case.     Bethlehem  v,  Alexan- 
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/.  Prohibition. — As  a  general  rule  a  peremptory  writ  of 
prohibition,  it  is  apprehended,  cannot  be  issued  by  a  judge  in  va- 
cation ;  *  but  in  Alabama  a  circuit  judge,*  and  in  Lotrisiana^  and 
Missouri^  a  Supreme  Court  judge,  in  vacation  may  grant  a  rule 
or  order  to  show  cause  to  the  court  at  the  following  term  why  a 
writ  should  not  issue. 

Katore  of  Bale  or  Order. — The  order  or  rule  thus  issued  adjudicates 
nothing,  and  confers  no  vested  rights.  It  is  merely  an  incipient 
step  towards  a  judicial  investigation  of  the  matters  and  com- 
plaints urged  in  the  application,^  and  operates  as  a  prohibition 
until  the  further  order  of  the  court.* 

22.  Other  Powers. — Besides  the  powers  already  enumerated, 
there  are  others  which  may  be  exercised  by  a  judge  at  chambers 
in  term  and  in  vacation.     These  are  indicated  in  the  note.^ 

dria,  31   N.  J.  L.  366.     In  road  cases  t.  Ex  /.    Ray,   45  Ala.    15;  Ex  /. 

under    express     statutory    authority  Boothe,  64  Ala.  312. 

(Act  April  16, 1865).     Powell  v.  Hitch-  Serrice  of  Bale.—"  This  rule  should 

ner,  32  N.  J.  L.  211.  be  served  upon  the  judge  or  court  and 

PonniylTania. — The  iight  of  the  Su-  the  parties  to  be  affected  by  it.'*     Ex 

preme  Court  or   a  judge  thereof  to  /.  Ray,  45  Ala.  15. 

issue  the  writ  of  certiorari  is  distinct-  8.  State  v.  Judge,  22  La.  Ann.  581;' 

ly  recognized  by  the  Constitution  of  State  v.  Judges,  35  La.  Ann.  1077. 

1790,  and  by  three  acts  of  assembly.  The  power  is  derived  from  the  Code 

It    has    existed    practically    unchal-  of  Practice,  construed   in   connection 

lenged   for    over    one    hundred   and  with   Const.,  art.  89,  giving   the  Su- 

fifty  years.    Com.  v.  Balph,  iii  Pa.  St.  preme  Court  and  each  of  its  judges 

375;    Com.   V.    Profite,  4  Binn.  (Pa.)  authority   to   issue   writs    of    habeas 

424;  Com.  V.  McGinnis,  2  Whart.  (Pa.)  corpus;  and  Const.,  art.  go,  providing 

117;  Com.  r.  Lyon,  4  Dall.  (Pa.)  302.  that  the   Supreme  Court  shall  have 

South  Carolina. — Under  the  consti-  control  and  general  supervision  over 
tution  and  statutes,  a  circuit  judge  inferior  courts,  and  that  it  may  issue 
at  chambers,  in  his  own  circuit,  hav-  writs  of  certiorari,  prohibition,  etc. 
ing  no  more  jurisdiction  than  his  State  r.  Judges,  35  La.  Ann.  1075. 
court,  cannot  grant  a  writ  of  cer-  4.  State  v.  Rombauer,  104  Mo.  619; 
tiorari  in  a  case  pending  in  another  State  v.  Rombauer,  105  Mo.  103. 
circuit.  State  V.  Black,  34  S.  Car.  194.  The  authority  in  this  state  is  de- 
Wisconsin. — In  this  state  a  circuit  rived  from  a  provision  of  the  con- 
judge  may  issue  the  writ  in  vacation,  stitution  giving  the  Supreme  Court 
and  may  do  so  ex  parte,  Wilson  v,  power  to  issue,  hear,  and  determine 
Heller,  32  Wis.  457.  writs   of  prohibition,   and   from    the 

California.  —  A   district    judge,    at  statutes  relating  to   remedial  writs, 

chambers,  may  issue  writs  of  certi-  State  v,  Rombauer,  104  Mo.  622. 

orari,  and  hear  them  at  chambers  on  6.  State    v.    Judges,   35   La.   Ann. 

their  return.  People  z/.  Marin  County,  1077;    State  v,    Rombauer,   104    Mo. 

10  Cal.  344;  Brewster  v.  Hartley,  37  619. 

Cal.  15.  6.  Ex  p.   Ray,  45   Ala.    15;  Ex  p, 

1.  Ex  p.  Ray,  45  Ala.  15;  Ex  p.  Boothe,  64  Ala.  312. 
Boothe,  64  Ala.  312;  State  v.  Rom-  7.  Confirmation  of  BeferM*s  Report. — 
bauer,  104  Mo.  619;  State  v,  Rombauer,  A  judge  at  special  term,  at  chambers, 
105  Mo.  103;  State  v.  Judge,  22  La.  may  hear  and  decide  a  motion  to  con- 
Ann.  581;  State  V.  Judges,  35  La.  firm  the  report  of  a  referee  upon  an 
Ann.  1075.  assignee's  accounts.     Boegler  v.  Ep- 

For    former    practice    in    Virginia^  pley,  40  Hun  (N.   Y.)  523;  People  r. 

see  Mayo  v,  James,  i2Gratt.  (Va.)  17.  Nichols,  79  N.  Y.  582. 

For  an  extensive  review  of  the  cases  Hearing  Boles  against  Tax  CoUecton. 

bearing  on  the  common-law  practice  — Under  the  statutes  of  Louisiana  it 

in  granting  this  writ,  see  Ex  /.  Will-  is  the  ministerial  duty  of  the  district 

lams,  4  Ark.  537.  judge  to  try  rules  at  chambers  against 
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nL  FOBK  Aim  K2Qin8lTE8  OF  Obdeb. — Where  an  order  is  made 
by  a  judge  out  of  court,  it  should  not  be  in  form  an  order  of  the 
court,  nor  recite  that  it  was  made  by  the  court ;  ^  but  where  it  is 
in  fact  made  by  a  judge  at  chambers,  purports  in  the  body  of  it 
to  be  so  made,  and  is  signed  by  the  judge  with  his  initials  and 
his  official  title  is  abbreviated,  it  will  be  good  as  a  chamber  order, 
though  the  caption  recites  that  it  was  made  in  term.* 

Bate. — If  it  bears  date  on  Sunday,  it  is  for  that  reason  void.* 

fcryioe. — It  is  well  settled  that  an  order  of  a  judge  at  chambers  is 
of  no  effect  until  served  on  the  opposite  party.* 

IV.  Appeals. — The  taking  of  appeals  from  judgments  or  orders 
rendered  at  chambers  in  term  or  vacation  is  regulated  by  statu- 

defaulting   tax  collectors  when  they  1.  Lachenmeyer  v.  Lachenmeyer,  26 

cannot  be  determined  in  term  time.  Hun  (N.  Y.)  542,  ^^«j/r«i«^N.Y.  Code, 

State  V,  Buckner,  42  La.  Ann.  74.  ^  770,  which  provides  that  in  the  first 

Yaeating  Warrant  of  Seiniro. — A  cir-  judicial  district  a  motion  which  else- 

cuit  judge  at  chambers  has  jurisdic-  where  must  be  made  in  court  may  be 

tion  to  hear  and  determine  a  motion  made  to  a  judge  out  of  court,  except 

to  vacate  a  warrant  of  seizure  issued  for  a  new  trial  on  the  merits, 

by  the  clerk  of  the  court  to  enforce  Illnitration  of  Order  Good  in  Form. — 

an  agricultural  lien.     Segler  v.  Cow-  Where  a  judge   grants   an   order  to 

ard,  24  S.  Car.  122.  show  cause  why  an  order  of  injunc- 

IMreekions  to  Court  Offlc«rf. — A  judge  tion  should  not  be  made  returnable  be- 
in  vacation  may  direct  the  sheriff  to  fore  himself,  and  concludes  the  order 
publish  a  notice  of  a  sale  in  the  man-  with  the  words  "  done  in  chambers,'* 
ncr  prescribed  by  law,  under  a  statute  and  makes  an  order  of  injunction  re- 
providing  that  for  good  cause  shown  citing  that  the  judge  of  said  court 
a  judge's  order  may  issue  in  vacation,  having  considered  the  return,  etc., and 
directing  any  of  the  officers  of  the  concluding  with  the  words  "  done  at 
court  in  relation  to  the  discharge  of  chambers,"  such  order  will  be  con- 
their  duty.  Herriman  v,  Moore,  49  sidered  a  chamber  order.  Black  Hills 
Iowa  171.  Flume,  etc.,  Co.  v.  Grand  Island,  etc.. 

Allowance  of  Alimony. — A  judge  at  R.  Co.,  2  S.  Dak.  546. 

chambers  may  allow  temporary  ali-  Order    of    Commitment.  —  Where    a 

roony  pending   appeal  as  to  perma-  judge  of  the  Court  of  Quarter  Ses- 

nent  alimony.     King  v.  King,  38  Ohio  sions  of  the  Peace  makes  an   order 

St.  370.  of  commitment  at  chambers,  it  should 

Ofders    Directing   Phyiical    Ezamina-  be  reduced  to  writing  and  filed  with 

tion. — In    an  action   for  personal   in-  the  clerk.    March  v.  Com.  (Pa.,  1888), 

juries,  a  judge  at  chambers  has  no  14  Atl.  Rep.  375. 

power  to   make   an   order   requiring  2.   Phinney  v,  Broschell,  80  N.   Y. 

plaintiff  to  submit  his  body  to  a  per-  544. 

sonal  examination  by  a  body  of  phyoi-  Mistake  in  Signature. — Where  a  rule 

cians    appointed    for    that    purpose,  to  show  cause  was  to  be  heard  "  be- 

Ellsworth  V.   Fairbury,  41  Neb.  881.  fore  the  judge  at  chambers,"  and,  or. 

AppUeation   to  Diseharge    Imprisoned  a  subsequent  rule  to  show  cause  why 

Beltmr. — A  judge  at    chambers   can-  the  order  made  thereon  should  not  be 

not  entertain  an  application  to  dis-  set  aside  and  vacated,  such  order  is 

charge  an  imprisoned  debtor.     Math-  called  an  order  made  by  the  "judge 

er's  Case,  14  Abb.  Pr.  (N.  Y.  Supreme  of  said  court,"  it  will  be  deemed  a 

Ct.)  45;    Matter  of    Walker,  2  Duer  chamber  order,  though  signed  under 

(N.  Y.)655.  the  formula   "by   the  court."     Mer- 

Snforeing    Chamber    Judgment.  —  A  riman      v,      McCormick.      86      Wis. 

judge  of  a   District   Coyrt  at  cham-  144. 

bers  may  issue  an  order  or  writ  to  8.  Coleman  v,  Henderspn,  Litt.  Sel. 

enforce  a  judgment  rendered  by  him  Cas.  (Ky.)  171. 

at  chambers.     People  v.   Lindsay,  i  4.  Spaulding  v,  Milwaukee,  etc./V. 

Idaho  394.  Co.,  II  Wis.  157. 
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tory  provisions.  In  some  states,  it  seems,  no  order  ^  or  judg- 
ment '  so  rendered  is  appealable.  In  others  certain  judgments 
and  orders  are  appealable.*    In  the  federal  courts  no  appeal  lies 

1.  Bonth  Dakota. — Both  the  consti-  tlon,  is  appealable.  Brewster  v.  Hart- 
tution  and  statutes  limit  the  appellate  ley,  37  Cal.  15. 

jurisdiction  of  the  Supreme  Court  to  An  appeal  lies  from  an  order  made 

a  review  of  the  decision  of  courts;  by  a  judge  at  chambers  setting  aside 

hence  a  chamber  order  is  not  appeal-  an  execution  and  perpetually  staying 

able.     Holden  z/.  Haserodt,  3  S.  Dak.  enforcement  thereof.  Bondt^.  Pacheco, 

4;    Black    Hills    Flume,  etc.,   Co.  v.  30  Cal.  530. 

Grand  Island,  etc.,  R.  Co.,  2  S.  Dak.  Idaho. — A  judgment  rendered  by  a 
546.  Thus  an  order  refusing  an  order  district  judge  at  chambers  in  quo  war- 
enjoining  foreclosure  proceedings  is  ranto  proceedings  to  try  title  to  office 
not  appealable.  Commercial  Nat.  is  appealable.  People  v,  Lindsay,  i 
.  Bank  v.  Smith,  i  S.  Dak.  28.  Idaho  400. 

Washington. — An  order  made  by  a  IllinoU. — The  granting  of  a  tempo- 
judge  at  chambers  is  not  appealable,  rary  injunction  by  a  judge  in  vacation 
Suffern  v,  Chisholm,  i  Wash.  Ter.  is  a  matter  of  sound  discretion  which 
486.  is  not  reviewable  on  appeal.    Marble 

Wisconsin. — It  is  now  definitely  set-  v,   Bonhotel,  35  111.  240;  Hanford  9. 

tied  that  in  this  state  no  appeal  lies  Blessing,  80  111.  188. 

from  a  chamber  order.     In  Moor  v.  Where  a  chancery   cause  is   taken 

Cord,  13  Wis.   413,  it  was  held   that  under     advisement      and     a     decree 

under  Gen.  Laws  i860,  c.  264,  no  ap-  entered     in      vacation,     the     decree 

peal  would  lie  from  a  chamber  order  is    not    such    a    final    decree   as    to 

refusing  to  vacate  an  injunction.     In  authorize  an  .appeal.     Such  a  decree 

Eaton  V,   Gillett,  16  Wis.  546,  it  was  will  be  deemed  in  fieri  until  after  a 

held  that  a  writ  of  error  does  not  lie  term  of  court  has  intervened,  in  order 

to  an  order  made  by  a  judge  at  cham-  that  any   one   affected    thereby   may 

bers.     In  Hubbell  f.  McCourt,44  Wis.  have  an  opportunity  to  question  its 

584,  the  statute,  Laws  i860,  c.   264.  §  correctness.     Hook  v.  Richeson,  106 

19,   purporting  to   authorize   appeals  111.   392;  Owens  v.   Crossett,   104  III. 

from  certain  chamber  orders,  was  de-  468;  Olney  First  Nat.  Bank  v.  Cope, 

dared   unconstitutional.     So   also  in  3  111.  App.  203;  Marshall  v,  Yoos,  17 

later  cases  the  right  to  appeal  from  111.  App.  298. 

a   chamber   order   has    been    denied.  Indiana. — An  appeal  will  He  from  an 

Princev.  McCarty,6iWis.  3;  Whereatt  order  of  a  judge  at  chambers  grant- 

V.  Ellis,  68  Wis.  61;  State  v.  Brownell,  ing  a  temporary  injunction,  Michigan 

80  Wis.  563.  Cent.    R.    Co.    v.    Northern    Indiana 

2.  Florida. — Acircuit  judge  sitting  in  R.  Co.,  3  Ind.  239  (see  also  Hardy 
vacation  is  not  a  Circuit  Court  within  v,  Donellan,  33  Ind.  501);  but  not 
the  meaning  of  a  statute  giving  the  from  the  action  of  a  judge  in  granting 
Supreme  Court  appellate  jurisdiction  a  temporary  restricting  order,  Cin- 
only  in  cases  brought  up  by  appeal  or  cinnati,  etc.,  R.  Co.  v.  Huncheon,  16 
writ  of  error  from  the  various  Circuit  Ind.  436. 

Courts;  and  the  decision  of  a  judge  An  appeal  will  lie  from  an  inter- 
sitting  in  vacation  is  not  appealable,  locutory  order  made  by  a  judge  in  va- 
Post  V.  Carpenter,  2  Fla.  441.  cation  or  term  time  by  a  judge  order- 

8.  Alabama. — The  course  of  practice  ing  and  appointing  a  receiver  in  the 

in   appealing    from   an   interlocutory  cause.     Barnes  v,  Jones,  91  Ind.  161; 

decree  in  vacation  dissolving  an  in*  Pressley  v.  Lamb,  105  Ind.  171. 

junction  is  the  same  as  if  the  decree  Iowa. — Prior  to  the  taking  effect  of 

was  made   in   term   time.     Griffin   v,  the  Code  of  1873,  which  was  Septem- 

Huntsville  Branch  Bank,  9  Ala.  201.  ber  i,  1873,  no  appeal  would  lie  from 

California.  —  A   judgment    rendered  an  order  of  a  circuit  judge   denying 

by  a  district  judge  at  chambers  in  an  an  injunction,  Judd  v.  Ferguson,  39 

actionofmanVlam us,  certiorari,  or  quo  lowa   397;    or  from    the   decision   of 

warranto,  or  in  a  special  proceeding  a  Supreme  Court  judge  in  a  habeas 

to  try  the  validity  of  a  corporate  elec-  corpus  proceeding,  In  re  Curley,  94 
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from  an  order  of  a  circuit  judge  at  chambers  refusing  an  applica- 
tion for  a  writ  of  habeas  corpus,  as  such  an  order-  is  not  a  final 
judgment.^ 

Iowa  i88  ;    or  from  an    order  of    a  be  appealed  from.    Clarke  v.  Gonn,  % 

circuit  judge  or  county  judge  dissolv-  Mont.  538. 

ing  an  injunction,   Tewett  z^.  Squires,  Temporary  Injunction, "-^Pin    order 

30  Iowa  92;  Monticello  Bank  v.  Smith,  granting  a  temporary  injunction  made 

25  Iowa  146.  by  a  juoge  at  chambers  is  appealable. 

Under  the  present  practice  an  ap-  See  Montana  Cent.  R.  Co.  v.  Helena, 

peal  lies  from  an  order  made  by  any  etc.,  R.  Co.,  6  Mont.  416. 

judge    allowing   or   refusing    an    in-  Taxation  of  Coits, — A  chamber  order, 

junction.      Bennett  v,  Hetherington,  after  judgment  taxing  costs,  based  on 

41  Iowa  142;  Davenport  V.  Davenport,  testimony   is   not    reviewable  unless 

etc.,  R.  Co.,  37  Iowa  624.     An  appeal,  such  testimony  is  made  d  part  of  the 

however,  would  not  lie  from  an  order  judgment  roll  by  a  bill  of  exceptions, 

made  before  the  section  authorizing  or  included  in  a  duly  authenticated 

the  appeal  took  e£fect.     The  section  is  statement  on  appeal.     Granite  Moun- 

not  retroactive.    Davenport  v.  Daven-  tain  Min.  Co.  v,  Weinstein,  7  Mont, 

port,  etc.,  R.  Co.,  37  Iowa  624.  440. 


L — A  chamber  order  granting  Ohio. — An  orderby  a  judge  at  cham- 
or  dissolving  an  attachment  is  appeal-  bers  allowing  temporary  alimony  is 
able.  See  Gillespie  v,  Lovell,  7  Kan.  a  final  order  and  is  appealable.  King 
419;  Shedd  V.  McConnell,  18  Kan.  v.  King,  38  Ohio  St.  370. 
594;  Wells  V.  Danford,  28  Kan.  487;  South  Carolina. — An  appeal  lies  from 
Woods  V.  Danford,  28  Kan.  507;  Mer-  aprovisionalorderof  a  judgeatcham- 
chants'  Nat.  Bank  v,  Danford,  28  Kan.  bers  appointing  a  receiver.  See  Pelzer 
512.  V,  Hughes,  27  S.  Car.  408. 

KastaohtiBetts. — There  is  no  appellate  Virginia. — It  is  irregular  for  a  chan- 

power  in  the  Supreme  Court  over  de-  cellor    to   dissolve    an   injunction   in 

cisions  in  habeas  corpus  proceedings  court,  with  a  direction  that  the  order 

made  at  chambers  by  a  justice  of  that  of  dissolution  should  not  go  out,  and 

court.     Wyeth  v,  Richardson,  10  Gray  then   in   vacation   to  direct  that  the 

(Mass.)  240.  order   should  go  out;  and  an  appeal 

mehigan. — How.  Stat.,  §  8030,  does  will  lie  from  the  order  to  the  Court  of 

not  authori2e  an  appeal  from  an  order  Appeals.     Randolph   v,   Randolph,  6 

of  a  circuit  judge  made  in  proceedings  Rand.  O^a.)  104. 

to  dissolve   an   attachment.     Harvey  •      West  Virginia.— An  order  of  a  cir- 

V.  Pealer,  63  Mich.  572.  cuit  judge  in  vacation  refusing  an  in- 

Mionesota. — No  appeal  lies  from  an  ex  junction  is  not  appealable.     McDaniel 

parte  order  made  by  a  judge  at  cham-  v.  Ballard,  4  W.  Va.  196. 

bers  granting  a  preliminary  injunc-  Wherea  judge  at  chambers  assumes 

tion.     Hoffman  v,  Mann,  11  Minn.  364;  to  render  a  final  decree,  the  Supreme 

Schurmeier  v.  First  Div.  St.  Paul,  etc.,  Court  of  Appeals  has  jurisdiction  of 

R.  Co.,  12  Minn.  351;  State  v.  District  an   appeal  therefrom,  and   will   take 

Ct.,  52  Minn.   283.     But  see  State  v.  cognizance  of  the  cause  upon  the  ap- 

DuluthSt.  R.  Co.,  47  Minn.  369.     The  peal  so  far  as  to  consider  the  decree 

rule  is  otherwise  where  the  order  is  and  reverse  it  because  not  made  and 

not  made  ex  parte.     State  v.  District  entered   in    open   court.      Monroe   v, 

Ct.,  52  Minn.  292.  Bartlett,   6  W.  Va.  441;  Johnson   v. 

Mististippi.— No  appeal  lies  from  an  Young,    11    W.    Va.    673.     See    also 

order  of  a  judge  declining  to  try  a  quo  Freshwater  v.    Pittsburgh,    etc.,   R. 

warranto  proceeding.     Bowen  v.  Gil-  Co.,  6  W.  Va.  503;  Rollins  v,  Fisher, 

Icylen.  58  Miss.  813.  I7  W.  Va.  578.                            „  c.  « 

XonUlia  —  Stay  of  Execution,  —  An  1.  Carper  v.  Fitzgerald,  121  U.  S.  87 ; 

order,  made  at  chambers  refusing  to  Lambert   v,    Barrett,   157  U.  S.   697; 

stay  an  execution  is  a  "  special  order  McKnight  v.  James,  155  U.  S.  685.    See 

made  after  final  judgment,"  and  may  also  In  re  Metzger,  5  How.  (U.  S.)  176. 
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I    CEAMFEBTOirS  AOBEEMEHTS,  568. 
n.  ACTIOK  FOB  HAnrTEKAVGE,  371. 
IIL   IHDICTMEKT  FOB  CHAXFEBTT,  372. 

1  Ceakfebtoitb   A0BEE1CEKT8. — In    Wisco?tsin,    Tennessee^    and 

possibly  Indiana,  it  is  held  that  when  the  fact  appears  in  any 
satisfactory  manner  to  the  court  that  an  action  is  being  prose- 
cuted under  a  champertous  agreement,  the  action  should  be  dis- 
missed.* 

1.  Barker  v.  Barker,  14  Wis.  131;  arises  between  the  parties  to  them, 
Kelly  V.  Kelly,  86  Wis.  170;  Douglass  and  they  are  held  void;*  and  it  is  held 
V.  Wood,  I  Swan  (Tenn.)  395;  Dowell     in  that  case  that  if  the  action  is  being 


V.  Dowell,  3  Head  (Tenn.)  502;  Webb 
V.  Armstrong,  5  Humph.  (  Tenn.)  379; 
Benton  v,  Henry,  2  Coldw.  (Tenn.)  86; 
Markham  v.  Townsend,  2  Tenn.  Ch. 
717;  Moore  v.  Campbell  Academy,  9 
Yerg.  (Tenn.)  115;  Hunt  v,  Lyle,  8 
Yerg.  (Tenn.)  142. 

In  Kelly  v.  Kelly,  86  Wis.  172,  Pin- 
ney,  J.,  says:  "The  rule  laid  down  in 
Barker  v.  Barker,  14  Wis.  131,  over 
thirty  years  ago,  has  ever  since  been 
considered  and  acted  on  as  a  substan- 
tive part  of  the  law  of  Wisconsin,  and 
has    been    frequently    recognized    in 


prosecuted  under  a  champertous  con- 
tract, and  the  fact  is  brought  to  the 
attention  of  the  court,  the  court  may 
at  once  dismiss  the  action.  But  oux 
attention  has  been  called  to  no  case, 
and  it  certainly  has  never  been  held 
in  this  state,  that  the  plaintiff  may 
reply  to  a  meritorious  defense  to  his 
cause  of  action  that  the  defendant  is 
making  his  defense  under  a  champer- 
tous agreement  to  share  the  benefits 
of  success  with  another.  The  con- 
tract might  be  void  as  between  the 
parties  to  it,  as  was  held  in  Quigley  v. 


some  cases,  and  in  others  expressly  Thompson,    53    Ind.    317;  Scobey  f. 

affirmed."     CV/tis^  Miller  9^.  Larson,  19  Ross,  13  Ind.    117,   and   other  cases; 

Wis.   463;  Martin   v.  Veeder,  20  Wis.  but   why,  in  an  action  upon  an  unjust 

466;  Stearns   v.  Felker,   28  Wis.   594;  claim,  the  plaintiff  should  be  allowed 

Allard  v.  Lamirande,  29  Wis.  502.  to  avail  himself  of  an  unlawful  agree- 

Indiana  XTnoertaln. — In  Allen  v.  Fra-  ment  between   defendants  to  the  ac- 

zee,  85  Ind.  285,  Wood,  C.J.,  in  review-  tion,  it  is  difficult  to  see."     The  court, 

ing  the  action  of  the  trial  court  in  or-  however,  in  reversing  the  case  held 

dering  the  jury  to  return  a  verdict  for  that  no  champertous  contract  had  been 


the  plaintiff,  in  disregard  of  the  de- 
fenses pleaded,  on  the  ground  that  a 
champertous  contract  was  shown  be- 
tween the  defendants,  said:  **  It  is 
said  in  Greenman  v.  Cohee,  61  Ind. 
201,  that  *  champertous  contracts  may 


shown.     See  also  Hart  v.  State,    120 
Ind.  83. 

Iowa. — The  suggestion  in  the  re- 
hearing of  Allison  V.  Chicago,  etc., 
R.  Co.,  42  Iowa  275,  that  the  fact  of 
a    champertous    agreement    between 


be  brought  before  the  court  in  two  or  counsel  and  client  might  be  available 

more  ways,  viz.,  by  being  the  founda-  if     properly   pleaded,   is    ignored   in 

tion  of  a  suit,  perhaps  of  a  defense.  Small  v.  Chicago,  etc.,  R.  Co.,  55  Iowa 

In  such  cases  the  question  upon  them  582;  and  Vimont  v.  Chicago,  etc.,  R. 
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How  this  fact  shall  be  brought  to  the  attention  of  the  court  is 
regulated  by  statute  in  Tennessee^  but  no  special  method  is  pro- 
vided in  the  other  states.* 

Co.,  69  Iowa  296,  shows  that  it  is. not  Reese,   J.,   says,    "The    statute,   by 

available.  pointing  out  the  means  of  ascertain- 

K«w  York  Statute  Bepealed. — Sections  ing  champertous  agreements,  by  bill 
75  to  81,  2  Rev.  Stat.  N.  Y.  288,  pro-  and  by  interrogatories  formally  pro- 
vided that  if  any  cause  of  action  had  pounded,  did  not  intend  to  restrict, 
been  bought  or  procured  by  an  attor-  but  to  amplify,  the  remedies  for  pun- 
ney,  counsellor,  or  solicitor  contrary  to  ishing  such  agreements." 
sections  71,  72,  the  plaintiff  in  such  ac-  In  Douglass  v.  Wood,  i  Swan 
tion  should  be  n^^ifjtffV^^/,  Hall  V.  Gird,  (Tenn.)  395,  McKinney,  J.,  said: 
7  Hill  (N.  Y.)  586;  but  such  provision  **  For  the  purpose  of  dismissing  the 
has  been  repealed.  Story  v.  Satterlee,  suit,  all  that  is  essential  is  the  estab- 
13  Daly  (N.  Y.)  169.  lishment  of  the  fact  of  champerty,  and 

It  was  decided  in    Hall  v.  Gird,  7  this  may  unquestionably  be  done  by 

Hill  (N.  Y.)  586,  that  these  provisions  proof  of  the  voluntary  declaration  of 

were  confined  to  actions  at  law,  and  the  party,  or  the  testimony  of  third 

had  no  application*  to  proceedings  in  persons  having  knowledge  of  the  mat- 

a  Court  of  Chancery.     But  see  Mann  ter.     But  it  is  too  clear  to  admit  of 

V,  Fairchild,  3  Abb.  App.  Dec.  (N.  Y.)  discussion    that    the    parties    to    the 

152.  champertous  agreement,  whether  par- 

DJimlMftl  as  to  All.-^In   Vincent  v.  ties  to  the   suit  or  not,  can  be  com- 

Ashley,  5  Humph.  (Tenn.)  593,  it  was  pelled  to  make  no  disclosure,  except 

held  (under  the  circumstances  of  the  by  force  of  the  statute,  and  in  one  or 

case)  that  a  champertous  agreement  other  of  the  ways  therein  pointed  out; 

made  by  one  of  the  complainants  for  when  sought  to  be  interrogated  as  wit- 

the  others,  to  prosecute  the  suit,  af-  nesses,  on  the  trial  of  a  cause  affected 

fected  the  interests  of  all.     If  tainted  with  champerty,  they  are  entitled  to 

withchamperty  as  toone,  thesuit  must  the  privilege  secured  to  all  witnesses 

be  dismissed  as  to  all,  even  those  in  no  — to    be    excused     from    criminating 

way  connected  with  such  agreement.  themselves." 

1.  Code   of  TonnoBsoo,  1884,  §  2452,  Whon  BUI  will  not  Lie  for  Diteorory. 

provides,  upon  the  fact  of  champerty  — ^When  a  suit   alleged  to  be   main- 

or  other  unlawful  contract  being  satis-  tained   under  a  champertous    agree- 

factorily  disclosed  to  the  court  where  ment  is  pending  in  a  law  court,  a  bill 

the  suit  may  be  pending,  in  either  of  to  discover  the  champerty  will  not  lie 

the  ways  hereinafter  mentioned,  that  under  the  code,  unless  title  to  land  or 

the  suit    shall   be   by   the   court  dis-  personal  property  is  involved,  or  some 

missed.  special  facts  are  alleged  showing  the 

"Section  2453  provides  that  for  the  necessity  for  a  discovery.  Hayney  v. 
more  easy  detection  of  said  offenses  Coyne,  10  Heisk.  (Tenn.)  339* 
the  defendant  may  adopt  either  of  the  PhdntilT  Foroed  to  Show  His  Contract, 
following  ways:  i.  He  may  file  a  bill  —In  Kelly  v.  Kelly,  86  Wis.  170,  the 
in  equity  against  the  party  claiming  plaintiff's  attorney  in  the  trial  of  the 
the  title,  and,  if  necessary,  against  case,  upon  the  demand  of  the  attorney 
his  attorney,  for  discovery  and  relief,  for  the  defendant,  produced  a  certain 
and  obtain  an  injunction,  where  it  may  agreement  with  his  client,  which  was 
be  deemed  proper,  the  bill  praying  for  put  in  evidence  against  the  plaintiff's 
the  injunction  to  be,  in  every  instance,  objection.  The  court  held  the  con- 
sworn  to.  2.  Or  he  may,  at  the  term  tract  champertous,  and  dismissed  the 
at  which  the  process  in  such  suit  is  re-  action  on  the  ground  that  it  was  pros- 
turnable,  if  it  has  been  served  or  exe-  ecuted  under  a  champertous  agree- 
cuted,  exhibit  interrogatories  to  the  ment. 
plaintiff,  his  agent,  or  attorney."  By  Exandnation  of  Plaintiff  or  Ss  At- 

Kothods  not  Eestrioted  by  Statute. —  torney.— In  Orcutt  v.  Pettit,  4  Den.  (N. 

In  Webb    v»  Armstrong,    5    Humph.  Y.)  233.  decided   under  the   repealed 

(Tenn.)  379,  where   the  champertous*  New  York  statute  mentioned  above, 

contract  was  shown  to  the  court  by  the  the  court   says:  *' We  think  it   quite 

voluntary  statement   of   the  witness,  doubtful  whether  the  (question,  und^r 

4  Encyc.  PI.  &  Pr.— 24.  369 
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IhOl^AtM  PeBd^  i«H. —  It  hasf  &1^  be^n  held  tltat  application 
to  have  the  stilt  disrfil^^ed  by  readon  €rf  a  chaf»pe:rtou»  agreement 
ought  to  be  made  during  its  pendency,^  flfid  an  exception  sh4Mkl 
be  taken  to  the  ruling  of  the  court,  if  it  is  desired  to  present  the 
question  on  appeal.* 

BMdtikm  of  OoBtrMi, — It  seems  that  the  court  may,  in  Wisconsin^ 
at  least,  allow  the  plainlifT  to  rescind  his  champertoas  contract 
with  his  attorney  afid  continue  his  action.* 

Tlie  General  Bole. — The  practice  o(  dismissing  an  action  when  the 
fact  of  a  chafDpertous  agr^enfent  becomes  apparent  does  not  ob- 
tain in  England,  and  is  opposed  to  the  great  weight  of  authority 
in  this  country;^  the  general  rule  being  that  chartiperty  is  only  a 
defense  in  an  action  between  the  parties  to  the  champertous  con- 
tract,^ and  that  to  be  availabk  it  nnust  be  pleaded.^ 

the  statute  respecting  the  purchase  oi  was  to  receive  a  certain  proportion  of 
choses  in  action  by  attorneys «  can  be  the  sum  recovered^  The  court,  how- 
raised,  except  by  an  examination  ol  ever,  did  not  give  efifect  to  this  plea, 
the  plaintiff,  or  his  attorney  or  coun-  and  overruled  a  motion  made  by  the 
sel;  but  it  is  unnecessary  in  this  case  defendant  to  dismiss  the  action  on  the 
to  pass  upon  that  point."  But  see  ground  that  the  plaintiff  had  made 
Mann  v.Fairchild,  2  Keyes  (N.Y<)  ii7«  such  champertoas  contract.    This  was 

1.  Greenman  v.  Cohee,  61  Ind.  201.  held  not  to  be  error.    Barnes  v.  Scott, 

It  is  too  late  after  judgment  to  file  117  U.  S.  582. 

a  bill  for  champerty  alleged  to  have  Federal    Praetioe    in    Temifiwee. —  In 

taken  place  in  prosecuting  a  suit  at  Byrne  v,  Kansas  City,  etc.,  R.  Co.^  55 

law.     Hunt  v.  Lyle,  8  Yerg.  (Tenn.)  Fed.  Rep.  44,  the  court  refuses  to  fol* 

142  ;    Allen    v.    Barksdale,    i    Head  low  the  state  practice,  and  holds  that 

(Tenn.)  238.  it  is  a  condition  attached  to  the  fight 

8.  Greenman  v,  Cohee,  61  Ind.  201.  of  standing  in  the  courts,  which  the 

S.  In   Kelly  v.  Kelly^  86  Wis.  170,  state   legislature    cannot    impose    on 

the  attorney  for  plaintiff  asked  leave  those  resorting  to  the  federal  coilrts. 

to  cancel  his  champertous  agreement  Motion  to  Sfiko  out  Fart  of  Asswer. 

with  his  client  and  proceed  with  the  — In  t^ike  v.  Martindale,  91  Mo.  2681 

action.     The  court  held  that  he  could  a  motion  was  sustained  to  strike  out  a 

not   do  this  in   the   absence    of    his  portion  of  the  answer  setting  up  a 

client,  though  he  had  a  general  power  champertous  agreement  between  the 

of  attorney.  plaintiff  and  his  counsel.     In  writifig 

4.  England. — In    Hilton   v.   Woods,  their  opinion   the  court  quoted  with 

L.  R.,  4  Eq.  432,  the  fact  was  brought  approval  from  Black,  J.,  of  the  same 

out,    upon    cross-examination   of  the  court,  in  the  case  of  Bent  v.  Priest, 

plaintiff,  that  the  suit  was  being  pros-  86  Mo.  475,  as  follows  :  "  Unless  the 

ecuted  under  a  champertous  contract*  plaintiff's  title  by  which  he  seeks  to 

The  counsel  for  defendant  moved  to  enforce  a  right  is  infected  by  d  cham- 

dismiss  the  bill,  but  the  vice-t:hancel-  pertous  contract^    we   see   no  reason 

lor  refused  to  do  so,  saying  that  he  why  the  suit  may  not  proceed^  though 

could    find   no   precedent   for  such   a  such  a  contract  may  exist  aS  between 

course.  the  plaintiff  and  his  attorney.     It  is 

Federal  Courts. — It    appeared    from  time  enough  to  turn  a  party  out  of 

the  bill  of  exceptions  that,  in  support  court  When  he  asks  the  aid  of  a  Court 

of  the  plea  that  the  plaintiff  had  made  to  enforce  such  a  contract/' 

a  champertous    agreement   with    his  The  same  statement  is  qiloted  with 

counsel    for  the    prosecution    of    the  approval  in  Euneau  v<  Riegef,  to5  Mo. 

suit,  the  defendant   offered  evidence  682. 

which  tended  to  prove  a  contract  made  5.  See  article  Champerty,   Am.  ft 

by  the  plaintiff  with  his  counsel,  by  Eng.  Ency.  Law;  note  by  Seymour  D. 

which  the  latter  agreed  to  prosecute  Thompson   to  Courtright   v.   Burnes. 

the  suit  and  defray  all  the  expenses  13  Fed.  Rep.  326. 

thereof,  in  consideration  of  which  he  0.  Moore  r.  Ringo,  82  Mo.  468;  Pike 
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XL  AcnOK  m  MAlKTtNAlVCB. — In  an  action  for  maintenance  it 
is  necessary  to  allege  in  the  declaration  or  complaint  the  pendencf 
of  a  suit,  and  to  specify  the  court  In  which  it  is  pending,  together 
with  time,  place,  and  circumstances,  so  as  to  show  the  mainte- 
nance;^  but  it  need  not  be  alleged  that  the  defendant  was  not 


V,  Marti ndale,  91  Mo.  268;  Brumback 
V.  Oldham,  I  Idaho  710;  Allison  v, 
Chrcag^o,  etc.,  R.  Co.,  42  Iowa  275; 
Vimont  v,  Chicago,  etc.,  R.  Co..  69 
Iowa  304;  McMuIlen  v.  Guest,  6  Tex. 

275. 
Oedded  by  the  Court.— In  Orcutt  v, 

Peilil.  4  Den.  (N.  Y.)  233,  decided 
under  the  old  statute  mentioned  above, 
it  was  held  that  when  the  defendant 
sets  up  the  defense  that  the  demand 
on  which  the  action  is  founded  "  has 
been  bought  or  sold  or  received  for 
prosecution*'  by  an  attorney  or  a 
counsellor,  contrary  to  2  Rev.  Stat. 
N.  Y.  288,  §§71,  73,  the  court  and  not 
the  jury  are  to  pass  upon  the  question. 
If  determined  against  the  plaintiff,  he 
must  be  nonsuited;  and  if  in  his  favor, 
the  jury  must  be  instructed  accord- 
ingly. 

Appeal  by  Porohuer  Pendente  lite. — 
The  Texas  Supreme  Court  has  repeat- 
edly decided  that  original  plaintiffs  in 
a  suit  cannot  sell  out  their  interest 
pendente  lite,  and  make  of  their  ven- 
dees new  parties  to  the  suit.  This 
kind  of  champertous  speculation  will 
not  be  tolerated.  Thus,  where  the 
appeal  was  taken,  not  by  an  original 
party,  but  by  a  pur chaiSeT  pendente  Ute 
of  the  plaintiffs  interest,  it  was  held 
that  such  appeal  should  be  dismissed. 
Clarke  v.  Koehler,  32  Tex.  679. 

Bemnrrer. — If  the  petition  shows 
that  the  action  is  founded  upon  a  con- 
tract champertous  by  statute  or  at 
common  law,  a  demurrer  should  be 
sustained  to  it.  Miles  v.  Collins,  i 
Mete.  (Ky.)  308;  Williams  v.  Hogan, 
Meigs  (Tenn.)  187. 

1.  Fletcher  v.  Ellis,  Hempst.  (U.  S.) 
300;  Goodyear  Dental  Vulcanite  Co. 
V.  White,  10  Fed.  Cas.  752,  No.  5602. 
Aistion  not  Obsolete.  —  In  Harris  v. 
Briso,  17  Q.  B.  Div.  504  (decided  in 
1886),  the  defendant's  counsel  con- 
tended that  the  action  was  obsolete; 
but  the  court  said  that  the  point  was 
utterly  untenable,  and  that  the  action 
was  still  maintainable. 

AGonnt  in  Case,  charging  that  the  de- 
fendant unlawfully,  maliciously,  and 
without  reasonable  or  probable  cause, 
and  without  having  any  interest  in  the 


suit  therein  mentioned,  instigated  and 
stirred  up  A.  B.,  a  pauper,  to  com- 
mence and  prosecute  an  action  against 
the  plaintiff,  by  reason  whereof  A.  B. 
did  commence  such  action,  etc.,  where- 
by the  plaintiff  was  put  to  great 
trouble  and  vexation,  and  obliged  to 
lay  out  a  large  sum  in  the  defense  of 
such  action,  is  good.  Pechell  v.  Wat- 
son, 8  M.  &  W.  691. 

Seasonable  Cause. — A  count  charging 
that  the  defendant  unlawfully  and 
maliciously  did  advise,  procure,  insti- 
gate, and  stir  up  J.  T.  to  commence 
and  prosecute  an  action  of  trespass; 
that  by  and  through  such  advice  J.  T. 
did,  in  fact,  commence  and  prosecute 
the  action,  whereby  the  plaintiff,  who 
was  acquitted,  was  put  to  trouble  and 
obliged  to  pay  a  sum  of  money, — is 
bad,  for  not  averring  i  that  the  action 
was  commenced  and  prosecuted  with- 
out reasonable  and  probable  cause; 
this  not  being  a  count  for  mainte- 
nance in  the  proper  sense  of  main- 
taining an  existing  suit,  but  for  pro- 
curing one  to  be  commenced.  Flight 
V,  Leman,  D.  &  M.  67,  4  Q.  B.  883,  45 
E.  C.  L.  88j,  7  Jur.  557,  12  L.  J.  Q.  B 
353.  In  this  case  Lord  Denman,  C.J., 
said  I  "The  case  of  Pechell  v.  Wat- 
son, 8  M.  &  W.  691,  proceeded  on  the 
principle  that  to  maintain  an  action  al- 
ready commenced  was  unlawful.  That 
is  not  here  charged,  and  therefore  the 
count  ought  to  show  the  injgredients 
which  make  the  instigation  to  a  suft 
actionable.  The  plaintifT  has  not  done 
this,  for,  beyond  all  doubt,  the  absence 
of  reasonable  or  probable  cause  is  one 
such  ingredient,  in  the  absence  of 
which  it  does  not  appear  that  the  plain- 
tiff has  been  unlawfully  disturbed." 

Action  Maintainable  Jointly  by  Plain- 
tiffii. — A  declaration  in  case  stated  that 
before  and  at  the  committing  of  the 
grievances  by  the  defendants  an  action 
of  trespass  had  been  commenced  and 
was  depending,  wherein  R.  H.  was 
plaintiff  and  the  now  plaintiffs  were 
defendants;  in  which  action  the  now 
plaintiffs  appeared  by  P.  M.,  then  be- 
ing their  attorney  in  that  behalf,  and 
the  said  action  was  defended  by  the 
now  plaintiffs  by  and  through  the  said 
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interested  in  the  action  maintained :  if  he  was,  that  is  matter  to 
be  pleaded  by  him.* 

m.  IHDICTMEMT  FOB  Champbety.— In  an  indictment  for  cham- 
perty,  it  is  not  sufficient  to  charge  one  with  being  a  common 
champertor,  but  the  facts  constituting  the  crime  should  be  set 
forth.* 

Buying  Claimi. — Formerly  under  the  New  York  statute  it  was  not 
necessary  that  an  indictment  prohibiting  the  purchase  by  attor- 
neys, etc.,  of  choses  in  action  should  allege  with  what  intent  the 
claim  was  bought.* 


P.  M.  as  such  attorney;  and  charged 
that  the  defendants,  contriving,  etc., 
wrongfully,  unjustly,  maliciously,  and 
unlawfully  upheld  and  maintained  the 
said  action  on  the  part  of  the  said  R. 
H. against  the  now  plaintiffs;  by  reason 
whereof  the  now  plaintiffs  have  been 
greatly  injured,  prejudiced,  and  ag- 
grieved in  and  about  their  defense  in 
the  said  action,  and  have  incurred  and 
been  obliged  to  pay  divers  large  sums 
of  money,  amounting,  etc.,  and  about 
their  defense  of  the  said  action  so  by 
them  made  through  the  said  P.  M.,  so 
being  their  attorney  in  that  behalf. 
At  the  trial  the  jury  found  a  verdict 
for  the  plaintiffs  for  the  amount  only 
of  the  bill  of  costs  paid  by  them  to  P. 
M.  as  their  attorney  in  the  former  ac- 
tion, and  the  verdict  was  entered  upon 
the  postea  accordingly.  It  was  held, 
on  motion  in  arrest  of  judgment,  that 
the  action  was  maintainable  jointly  by 
the  plaintiffs,  the  expenses  of  the  de- 
fense in  the  former  action,  to  which 
the  verdict  was  confined,  being  a  joint 
and  not  a  several  damage.  Pechell  v. 
Watson,  8  M.  &  W.  691. 

1.  Pechell  V,  Watson,  8  M.  &  W.  691. 

Contra  Formam  Statnti. — Maintenance 
being  an  offense  at  common  law,  al- 


though additional  penalties  are  gifren 
by  statute,  it  is  not  requisite  to  allege 
it  contra  formam  statuti,  6  Bacon 
Abr.  414;  Pechell  v.  Watsoo,  8  M.  & 
W.  691. 

2.  Bishop  Crim.  Pro.  (4th  ed.),  ^  533' 
citing  Bacon  Abr.  (Indictmeot  G.  i)\ 
3  Hawks  C.  C,  c.  25,  g  59. 

8.  In  People  v.  Walbridgc,  6  Cow. 
(N.  Y.)  512.  it  was  held  that  an  indict- 
ment against  an  attorney  or  counsel- 
lor under  statute  (sess.  41,  c.  259,  %  i> 
Act  of  1818)  for  buying  a  note  need  not 
allege  the  intent  with  which  it  was 
bought,  nor  need  it  be  averred  that  a 
prosecution  had  been  cominenced  on 
it;  that  the  act  of  buying  constituted 
the  offense,  unless  it  came  within  the 
provision  of  the  statute,  which  it  lay 
with  the  defendant  to  prove;  and 
that  therefore  the  date,  amount,  time 
when  due,  etc.,  with  other  circum- 
stances going  to  the  question  of  intent 
were  immaterial.  Affirmed  in  People 
V.  Walbridge,  3  Wend.  (N.  Y.)  121. 

Statute  Amended.— But  the  sututeas 
amended  makes  the  intent  an  essential 
element  of  the  offense,  and  it  would 
have  to  be  alleged.  Sec  Moses  v. 
McDivitt.  88  N.Y.  65  (which,  though  a 
civil  case,  defines  the  offense). 
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CHANCERY. 

See  EQUITY, 

CHANGE  OF  VENUa 

By  James  B.  Clark. 

L  SEFniinoK^  375. 

IL  BlOHT  TO  THE  CHAKOE,  375. 

1.  Origin  of  Right,  375. 

2.  Statutory  Right,  377. 

a.  Necessity  of  Statutory  Authorization^  377, 

b.  Legislative  Power,  377, 

c.  Construction  of  Statutes,  380. 

3.  Power  of  the  Court,  382. 

4.  Nature  of  the  Right,  383. 

5.  In  What  Cases  the  Right  Exists,  384, 

6.  Who  may  Exercise  the  Right,  389. 

7.  Number  of  Changes  Allowed,  390. 

XIL   OBOirilDS  FOB  THE  CHAKOE,  392. 

1.  Generally,  392. 

2.  Action  Brought  in  Wrong  County,  393. 

3.  Local  Prejuaice,  397. 

a.  Criminal  Cases,  397. 

(i)  Generally,  397. 

(2)  W^^tf/  w«j/  be  Shown,  398. 

(3)  Nature  of  Prejudice,  398. 

(4)  Gi j^j  Governed  by  Circumstances^  yy^ 

(5)  Newspaper  Articles,  401. 

(o)   Threats  of  Personal  Harm,  401. 

<7)  Contributions  to  Cost  of  Prosecution,  401. 

(8)  Prejudice  Subsided,  402. 

(9)  7Vj/  ^  Prejudice,  402. 
^.  Ow/  Cases,  403. 

4.  Interest,  Bias,  Prejudice,  etc.,  of  Judge,  405^ 

<i.  Interest,  405. 

^.  Party  to  Action,  405. 

r.  Consanguinity  or  Affinity,  406. 

^.  Former  Relation  as  Counsel,  406, 

e.  Bias  or  Prejudice,  ^orj. 

f.  Effect  of  Disqualification,  409. 
jr.  Substitute  for  Change,  410. 

$•   Undue  Influence  of  Party  or  Attorn^,  41a 
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6.  Convenience  of  Witnesses^  411. 

a.  In  General,  ^11. 

d.  Number  of  Witnesses,  412. 
c.   Who  may  Obtain  Change^  414. 
d»  Requisites  of  Application,  414. 

e.  Resistance  to  Application,  416. 

f.  Determination  of  Application,  417. 

7.  County,  Public  Officers,  City,  or  Town  as  Party,  41& 

IV.  The  Appucatiov,  419. 

1.  Who  may  Apply,  419. 

2.  Who  may  Entertain,  421. 

3.  When  Application  should  be  Made,  421. 

4.  Notice  of  Application,  429. 

5.  Effect  of  Application,  43 1 . 

6.  P'orm,  Sufficiency,  and  Support,  431. 

7.  Abandonment  and  Withdrawal,  440. 

8.  Change  as  of  Right,  440, 

9.  Discretion  to  Grant,  442. 

10.  Compulsory  Grant,  444. 

11.  Opposition  to  Application,  ^^ 

12.  Province  of  Judge,  447. 

<i.   Generally,  447. 

^.  ^jr  J/^T-^  Motu,  448. 

13.  Retention  of  Cause  for  Convenience  of  Witnesses,  MP* 

14.  714^  Hearing,  450. 

1 5.  Determinatton,  452. 

16.  G?j/j,  453. 

17.  Renewal  of  Application,  454. 

Y.  Chakoe  Othss  than  bt  Applicatiov,  454. 

1 .  By  Amendment  of  Complaint,  454. 

2.  By  Consent,  455. 

3.  By  Demand  and  Consent,  456. 

VI  To  What  Coitvtt  ob  Place  Chaeoe  hat  bx  Eab,  45^ 
VU  The  Osdeb,  464. 

1.  Jurisdiction  to  Make,  464. 

2.  Requisites,  466. 
3!  Form  and  Sufficiency,  ifirj^ 

4.  Terms  and  Conditions,  469. 

5.  i^if^/,  470. 

6.  Atnendments,  472. 

7.  Rescission  and  Vacation,  473. 

nn.  PEBFECTION  of  CHAKOE,  473. 

I.    Who  may  Perfect,  473. 

3.  Record  and  Transcript,  474, 

a.  Generally,  474.  I 

^.  Sufficiency  of  Transcript,  47&  I 

r.  Authentication,  477. 

3,  /v^f  a«^  G7j/y,  478. 

4*  Transmission  and  Filing,  481. 

DL  Status  of  Cause  afteb  Obdeb,  486. 

1,  Jurisdiction  of  New  Court,  486, 

2.  Nature  of  Jurisdiction,  487. 
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3.  Ohjecti0ns  to  JurtsdicUoHt  489. 
4*  Arraignment  and  Trials  489. 

X.  BSXAHD  07  CAVSS,  490. 

I.  Jurisdiction  to  Remand,  490. 

a.  Jurisdiction  of  Ordinal  Court,  49s. 

XL  Affeal  avb  Ketiew,  492. 

I.  Generally,  492. 
2«   7^/^^  Record,  4<^. 

3.  Review,  498. 

4.  Determination,  505. 

CROSS-REFERENCES. 

A«  to  Change  of  Judge  without  Changing  the  Venue,  see  article  JUDGE. 
Change  of  Venue  in  Bastardy  Cases,  sec  article  BASTARD  K,  Vol. 
ill.,  p.  295. 

I.  DsnKlTlov. — Change  of  venue,  strictly  speaking,  means  a 
change  of  the  place  of  trial  to  another  county,*  but  is  sometimes 
used  to  denote  the  transfer  of  the  cause  to  another  court  or 
judge  within  the  county  or  district  in  which  it  is  pending.* 

n.  RltfHT  TO  THE  Chaeoe— 1.  Origin  of  the  Bight.— The  prac- 
tice of  allowing  a  change  of  venue  by  motion  is  said  to  have  been 
introduced  by  the  judges  about  the  time  of  James  I.  (1603)  ^^^ 
the  purpose  of  simplifying  the  prevailing  practice  of  a  traverse 
of  the  venue  and  trial  to  the  country  which  had  obtained  under 
the  statute  of  Henry  IV.,  and  which  required  attorneys  to  be 
sworn  that  they  would  make  no  suit  in  a  foreign  county;'  but 


1.  Hutts  V.  HattSy  62  Ind.  240. 

Technically  no  change  can  be  made 
in  the  venue  which  is  a  material  aver- 
ment in  the  indictment;  the  change  is 
made  in  the  place  of  trial.  State  v. 
Addison,  2  S.  Car.  356.  See  also  i 
Chitty  Cr.  L.  (5th  Am.  ed.)  201,  and 
notes. 

To  like  effect  are  Barnard  v.  Wheeler, 
3  How.  Pr.  (N.  Y.  Supreme  Ct.)  71; 
Beardsley  v.  Dickerson,  4  How.  Pr. 
(N.  y.  Supreme  Ct.)  81. 

%.  Weare  v,  Williams,  69  Iowa  252; 
State  V,  Wofford,  119  Mo.  375;  State 
V,  Addison,  2  S.  Car.  356. 

In  Indiana  the  statute  designates 
the  calling  in  of  another  judge  to  try 
the  cause  a  change  of  venue,  Burns 
Ann.  Stat.,  §  419;  and  in  Wisconsin  a 
statute  (Rev.  Stat.,  §  4680)  prohibiting 
more  than  one  change  of  venue  was 
held  to  refer  to  the  calling  in  of  an- 
other judge  as  well  as  to  an  actual 
change  of  venue,  Perrin  v.  State,  81 
Wis.  135.  But  see  Koehler  v.  Criddle, 
30  Mo.  App.  34,  holding  that  the  elec- 


tion of  a  special  judee  is  not  within 
such  a  statutory  prohibition. 

"  Change  of  Venae  "  and  "  Xemeval  of 
Caniee"  in  statutes  authorizing  the 
transfer  of  causes,  are  interchangeable 
and  of  the  same  significance.  See 
State  V.  Wofford,  119  Mo.  375. 

Change  of  venue  in  a  state  which 
has  no  nisi  prius  system  is,  to  all  in-" 
tents  and  purposes  beyond  mere  form, 
a  transfer  of  cause.  People  v.  Hurst, 
41  Mich.  328. 

Calling  in  Another  Judge. — Although 
the  calling  in  of  another  judge  is  not 
strictly  a  change  of  venue,  because  it 
does  not  change  the  place  of  the  trial, 
still  it  accomplishes  all  the  purposes 
legitimately  aimed  at  by  a  change  of 
venue  for  prejudice  of  the  judge.  Per- 
rin V,  State,  81  Wis.  135. 

8.  Tidd  Pr.  601;  Gerard's  Case; 
Heathcoat's  Case,  2  Salk.  670,  and 
notes;  Santlerz/.  Heard,  2  W.  Bl.  1033; 
I  Bacon  Abr.  B.  35;  Cochecho  R.  Co. 
V,  Farrington,  26  N.  H.  428. 

Praetioe  at  Common  Law.— The  prac- 
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whenever  or  however  the  practice  originated,  it  became  thor- 
oughly engrafted  upon  the  common  law  long  before  the  indepen- 
dence  of  this  country,  and  from  that  time  forth  not  only  has  the 
practice  prevailed  in  the  courts  of  England,  but  the  power  is  now 
exercised  by  the  courts  of  very  many,  if  not  all,  of  our  states, 
either  by  force  of  express  statute  or  by  the  adoption  of  the  com- 
mon law  as  a  part  of  their  jurisprudence.^ 

tice  is  also  said  to  have  grown  up  un-  tion.     Cooke  v^  Cooke,  41  Md.  362, 

der  the  statutes  of  6  Richard  II.,  c.  2,  citing  Price  v.  State,  8  Gill  (Md.)3n; 

and  the  4th  of  Henry  IV.,  c.  18.     Gould  Negro  Jerry  v.  Townshend,  2  Md.  278. 

Plead.,  c.  3,  §  103,  note  19;    i  Tidd  Massachiisottf.  —  In     Massachusetts 

Pr.  544;  3  Blackstone  Com.  294.  the  courts  held  at  an  early  day  that 

At  common   law,  in  criminal  cases,  they  had  no  power  at  common  law  to 

the  practice  was  to  remove  the  indict-  grant  a  change   for  local  prejudice. 

ment  into  the   King's  Bench  by  cer-  Lincoln  County  v.  Prince,  2  Mass.  544; 

tiorari,  and  upon  a  proper  suggestion  Cleveland    v.    Welsh.   4   Mass.    591 ; 

the  place  of  trial  would  be  changed.  Hawkes  v,  Kennebeck  County,  yMass. 

1  Chitty  Cr.  L.  201,  riViw^  Rex  v.  Not-  461.  But  the  right  now  exists  by 
tingham,  4  East  210;  Mayor  v.  Bennet,  statute  (Laws  1887,  c.  347). 

2  Stra.  874;  Clift.  Ent.  74I.  And  see  Michigan.— In  Michigan  it  was  held 
also  3  Bl,  Com.  333;  Price  v.  State,  8  that  its  courts  had  common-law  power 
Gill  (Md.)  306  ;  People  r.  RuUoff,  3  to  change  the  venue  in  a  criminal 
Parker  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  case.  People  r.  Peterson,  93  Mich.  27. 
401;  People  V.  Hurst,  41  Mich.  334,  Kew  Hampshire. — Upon  the  first  ap- 
citing  Fitzh.  N.  B.,  243,  etc.  ;  i  Hale  plication  for  a  change  of  venue  made 
PI.  Cr.  157,  2  Id.  41.  in   the  state  of  New  Hampshire  the 

Following  this  practice  It  has  been  Superior  Court  of  Judicature  held  that 

held  in  Pennsylvania  that  the  Supreme  by  the  common  law,  as  adopted,  the 

Court  may  by  certiorari    remove  an  Court  of  Common  Pleas  had  power  on 

indictment   pending    in  the    Court  of  motion  to  change  the  venue  in  civil 

Sessions  of  any  county  to  itself,  to  the  actions  in  the  proper  case.     Cochecho 

end  that  the    same   may  be  tried   in  R.  Co.  v.  Farrington,  26  N.  H.  42^- 

some   other  county.      Com.   v,  Dela-  In  State  v.  Sawyer,  56  N.  H.  175. 

mater,  145  Pa.  St.  210.     See  also  Com.  however,  the  court  declined  to  order 

V,  Balph.  Ill  Pa.  St.  365.  a  change  of  venue,  stating  that,  as  it 

In    Criminal    Caaet. — The   mode   of  was  at  present  advised,  it  thought  no 

changing  the   place  of  trial  in  a  crim-  power  existed  in  any  court  to  order  a 

inal  case  was  to  move  the  court,  on  af-  change  of  venue,  under  the  provision 

fidavit  showing  the  necessity  of  the  of  the  Bill  of  Rights  that  *'in  crim- 

change,  for  leave  to  make  the  requi-  inal  prosecutions   the  trial  of  facts  in 

site  suggestion  on    the  bill,     i  Chitty  the  vicinity  where  they  happen  is  so 

Cr.  L.  495.     See  also  State  v.  Addison,  essential   to  the  security  of  the  life, 

2  S.  Car.  362.  liberty,  and  estate  of  the  citizen  that 

A  change  in   the  place  of  trial  in  a  no  crime  or  offense  ought  to  "be  tried 

criminal  case  is  had  by  suggestion  on  in  any  other  county  than  that  in  which 

the  roll  by  special  leave  of  the  court,  it  is  committed,  except  in  cases  of  gen- 

People  V.   Mather,    3  Wend.   (N.  Y.)  eral   insurrection    in    any    particular 

431-  county,  when  it  shall  appear  to  the 

1.  Cochecho  R.  Co.   v.  Farrington,  judges  of  the  superior  court  that  an 

26  N.  H.  428.  impartial  trial   cannot  be  had  in  the 

Iowa. — In  Zelle  v,  McHenry,  51  Iowa  county  where  the  offense  may  becom- 

572,  it  was  stated  that  the  right  had  mitted,  and,  upon   their   report,  the 

no  recognition  at  common  law.  legislature  shall  think  proper  to  direct 

Maryland. — The  power  of  the  courts  the    trial   in   the    nearest    county  in 

to   remove    a   cause   to   an   adjoining  which  an  impartial  trial   can  be  ob- 

county  for  trial  when  justice  required  tained."     But  in  State  v.  Albcc,  61  N. 

it   existed  at  common   law  as  an  ac-  H.  423,  the  court  overruled  this  hold- 

knowledged,  if  not  an  essential,  part  ing,  and  decided  that  the  common-law 

of  their  ordinary  common-law  jurisdic-  power  of  changing  the  venue  in  criffl" 
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2.  Statutory  Bight  —  a.  Necessity  of  Statutory  Author- 
ization.— In  those  states  whierein  it  is  not  considered  that  the 
right  to  change  the  place  of  trial  was  adopted  as  a  part  of  the 
common  law  no  right  to  the  change  exists  unless  expressly  con- 
ferred by  statute.* 

b.  Legislative  Power. — The  legislative  power  to  pass  laws 
regulating  change  of  venue  is  limited  by  constitutional  provisions 
respecting  the  subject ;  •  and  while,  under  general  powers,  the  leg- 


inal  cases  when  a  fair  and  impartial 
trial  could  not  be  had  wfis  not  abol- 
ished by  the  adoption  of  the  bill  of 
rights. 

Ohio. — The  Court  of  Common  Pleas 
has  no  common-law  power  to  order  a 
change  of  venue  in  criminal  cases;  the 
power  possessed  by  it  is  purely  stat- 
utory. State  V,  McGehan,  27  Ohio  St. 
280. 

Qrogon. — In  Oregon  the  court  held 
that  it  had  no  power  to  change  the 
place  of  trial  except  as  authorized  by 
statute.  Commercial  Nat.  Bank  v, 
Davidson,  18  Oregon  57. 

Vermont. — The  Supreme  Court  of 
Vermont  decided  that  it  had  no  power 
to  order  a  change  of  venue  in  a  crim- 
inal case,  and  also  that  a  County  Court 
had  no  right  to  order  the  trial  of  a 
criminal  cause  in  any  other  county 
than  that  in  which  the  offense  was  al- 
leged to  have  been  committed.  State 
V.  Howard,  31  Vt.  414. 

The  power  in  this  state  is  now  given 
by  statute.  See  Act  of  1865,  No.  i; 
Act  of  1880,  No.  as.  Also  Act  of  1867, 
No.  3. 

Federal  Courts. — No  change  of  venue 
is  allowed  in  criminal  cases  in  the  fed- 
eral courts.  See  Stanley  v.  U.  S.,  i 
Okla.  336. 

1.  Illinois, — Adams  V.  People,  12  111. 
App.  380. 

Indiana.  —  Millison  v.  Holmes,  i 
Ind.  45;  Morris  v.  Graves,  2  Ind.  354; 
Sullivan  v,  Sullivan,  34  Ind.  368. 

Iowa, — Post  V.  Browneir,  36  Iowa 
497;  Meunch  v,  Breitenbach,  41  Iowa 
527;  Zelle  V.  McHenry,  51  Iowa  572. 

Kentucky, — Byram  v.  Holliday,  84 
Ky.  18;  Hourigan  v.  Com.,  94  Ky. 
520. 

Maryland.  —  Hoshall  v.  Hoffacker, 
II  Md.  362;  Cooke  v.  Cooke,  41  Md. 
362. 

Massachusetts.  —  Lincoln  County  v. 
Prince,  2  Mass.  544;  Cleveland  v. 
Welsh,  4  Mass.  591;  Hawkes  v.  Ken- 
nebeck  County,  7  Mass.  461. 


Michigan. — Shannon  v.  Smith,  31 
Mich.  451. 

Minnesota.  —  Janney  v.  Sleeper,  30 
Minn.  473. 

Mississippi. — Yalabusha  County  v. 
Carbry,  3  Smed.  &  M.  (Miss.)  529; 
Wilson  V.  Rodewald,49  Miss.  506. 

Missouri. — State  v.  Daniels,  66  Mo. 
192;  State  V.  Zeppenfeld,  12  Mo.  App. 
574;  Smith  t'.  St.  Louis,  etc.,  R.  Co.,  31 
Mo.  App.  135;  Morris  v.  Lane,  44  Mo. 
App.  I. 

Ohio. — State  v.  McGehan,  27  Ohio 
St.  280. 

Oklahoma. — Stanley  v.  U.  S.,  i  Okla. 
336. 

Oregon, — Commercial  Nat.  Bank  v. 
Davidson,  18  Oregon  57. 

Tennessee. — Livingston  v.  Noe,  i  Lea 
(Tenn.)  55;  Ex  p,  Williams,  4  Yerg. 
(Tenn.)  579. 

Texas, — Halsell  v.  State,  29  Tex. 
App.  22;  Johnson  v.  State,  31  Tex. 
Crim.  Rep.  456;  Chaffin  v.  State  (Tex. 
Crim.  App.,  1893),  24  S.  W.  Rep.  411. 

Vermont, — State  v.  Howard,  31  Vt. 
414. 

Wisconsin, — Heath  v,  Mathiew,  19 
Wis.  114. 

InTennoiiee  the  right  to  a  change  was 
first  provided  for  by  the  Act  of  1829, 
c.  49.  See  Weakley  v,  Pearce,  5 
Heisk.  (Tenn.)  401. 

8.  Where  a  constitutional  authoriza- 
tion of  change  of  venue  provides 
that  such  further  remedies  may  be 
provided  by  law  as  the  legislature 
shall  from  time  to  time  direct,  until 
the  legislative  exercise  of  such  power 
the  right  to  remove  a  cause  is  limited 
by  the  terms  of  the  constitution.  Ne- 
gro Jerry  v,  Townshend,  2  Md.  274. 

The  Constitution  of  7>jraj{  1876)  pro- 
viding that  '*  the  power  to  change  the 
venue  in  civil  and  criminal  cases  shall 
be  vested  in  the  courts,  to  be  exer- 
cised in  such  manner  as  shall  be  pro- 
vided bylaw,  and  the  legislature  shall 
pass  laws  for  that  purpose"  (art. 
45),  and  that  no  special  law  shall  be 
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islature  may  confer  the  right  to  a  change  for  recognized  causes  ^ 
on  designated  tribunals,'  or  specify  the  manner  in  which  the 
right  to  the  change  shall  be  ascertained,'  it  cannot  authorize 
changes  in  cases  not  contemplated  by  constitutional  provisions.^ 
Criminal  Caset. — Statutes  allowing  change  of  venue  in  criminal 
cases  are  not  violative  of  constitutional  provisions  securing  to 
persons  accused  of  crime  the  right  to  trial  in  the  county  or  dis* 
trict  wherein  the  offense  is  alleged  to  have  been  committed  ;  ^  but 
the  change  can  only  be  made  with  the  consent  of  the  accused.* 

passed  "  changing  the  venue  in  civil  or  Civ.    Pro.,   §  980,  in  so  far  as  Ihey 

criminal  cases,"  limits  the  legislative  provide    that    the    code     provisions 

power,   and   requires   that  a  change  as  to  changing  the  place  of  trial  are 

of  venue  shall  be  a  judicial  act  under  applicable  to  trials  on  appeal  in  the 

a    general    law    prescribed    for    that  Superior  Court,  are  unconstitutional. 


purpose.     Murray  v,    Broughton,   46 
Tex.  352. 

1.  A  statute  (S.  Car.  Code  Civ.  Pro., 
§  147)  providing  that  a  change  of  venue 


because  by  art.  6,  §  9,  of  the  state 
constitution  jurisdiction  is  conferred 
on  the  superior  courts  only  in  cases 
arising  in  justices'  and  other  inferior 


may  be  made  when  the  convenience  of    courts  in   their    respective   counties. 


witnesses  and  the  ends  of  justice  will 
be  promoted,  is  within  a  constitutional 
provision  that  the  legislature  shall 
pass  necessary  laws  for  a  change  of 
venue.  Utsey  v.  Charleston,  etc.,  R. 
Co.,  38  S.  Car.  399. 

The  failure  of  a  state  constitution 
to  provide  for  the  transfer  of  cases  in 
which  a  judge  is  disqualified  does  not 
render  an  act  providing  for  the  trans- 
fer of  causes  in  such  a  contingency 
unconstitutional  and  invalid.  The- 
baut  V.  Canova,  11  Fla.  143;  State  v. 
Hocker(Fla.,  1895),  16  So.  Rep.  614. 

8.  The  legislature  has  the  power  to 
authorize  a  judge  at  chambers  to  or- 
der a  change  of  the  place  of  trial. 
Wolcott  V.  Wolcott,  32  Wis.  63. 

8.  A  statute  (Act  Ga.  1871,  Code,  § 
4687)  providing  for  a  change  of  venue 
only  when  the  judge  presiding  at  a  trial 
shall  satisfy  himself,  by  a  careful  and 
thorough  examination  of  the  persons 
liable  to  serve  as  jurors,  that  a  fair  and 


Gross  V.  Superior  Ct.,  71  Cal.  382: 
Luco  V,  Superior  Ct.,  71  Cal.  S55* 

6.  Alabama. — Bramlett  v.  State,  31 
Ala.  376. 

Arkansas. — Dougan  v.  State,  30  Ark. 

41. 

Illinois. — Perteet  v.  People,  70  Ul. 
171;  Weyrich  v.  People,  89  III.  90; 
Raflferty  v.  People,  72  III.  37:  Bedce 
V.  People,  73  III.  321;  Brennan  v. 
People,  15  111.  511;  Clark  v.  People,  2 
111.  117. 

Kansas. — State  v.  Knapp,  40  Kan. 
148;  State  V.  Kin  dig  (Kan.,  1895),  39 
Pac.  Rep.  1028. 

Maryland.  —  Cochrane  v.  State,  6 
Md.  400. 

Minnesota. — State  v.  Gut,  13  Mton. 

341. 

New  Hampshire. — St^e  v.  Albee,  61 
N.  H.  423. 

Rhode  Island. — Taylor  v.  Gardiner, 
II  R.  I.  182. 

Tennessee. — Dula  v.  State,  8  Ycrg. 


impartial  trial  cannot  be  had,  is  not  (Tena.)5ii;  Statet'.  Denton, 6 Coldw. 

unconstitutional    because     impairing  (Tenn.)  559. 

the  right  of  trial  by  jury,  nor  because  Wisconsin.  —  Wheeler   v.  State,  24 

the   power  vested  in  the  judge  by  a  Wis.  52. 

constitutional  provision  (art.  6,  §  16,  United  States. — Gut  v.  Minnesota,  9 

par.  6)  to   change  the  venue  when  he  Wall.  (U.  S.)  35. 

is  satisfied  that  a  fair  and  impartial  6.  Bramlett   v.  State,  31    Ala.  376; 

trial  cannot    be   had   is   thereby   re-  Dougan  v.  State,  30  Ark.   41  ;   State 

stricted,  where  by  another  provision  v.    Knapp,    40    Kan.    148;    State     v. 


(art.  6,  §  16,  par.  5)  the  power  is  to  be 
exercised  in  such  manner  as  has  been 
or  shall  be  provided  by  law.  Wool- 
folk  V.  State,  85  Ga.  69;  Blackman  v. 
State,  80  Ga.  785. 


Kindig  (Kan.,  1895),  39  Pac.  Rep» 
1028;  State  V.  Arrison,  20  Cine.  L. 
Bull.  (Ohio)  474;  Cochrane  v.  State,  6 
Md.  400;  State  v.  Gut,  13  Minn.  341; 
Gut  V.  Minnesota,  9  Wall.  (U.  $.)  35; 


4.  The    provisions    of    CaL   Code    State  v.  Albee,  61    N.   H»  493;  State 
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In  some  of  the  states  the  decisions  are  to  the  effect  that  the 
legislature  may  authorize  a  change  of  venue  in  a  criminal  case  on 
the  application  of  the  state,^  while  in  others,  acts  authorizing  the 
change  on  such  applications  have  been  held  unconstitutional  and 
void,  as  depriving  the  accused,  without  his  consent,  of  his  consti- 
tutional right ; '  and  for  the  like  reason  a  statute  authorizing  a 
judge  to  remove  a  cause  of  his  own  motion  is  unconstitutional.^ 

Civil  JUtions— sutotorf  Fonun. — Acts  designed  to  secure  fair  and 
impartial  trials  with  due  regard  to  the  convenience  of  witnesses 
are  not  repugnant  to  constitutional  provisions  securing  a  right  to 
have  civil  actions  tried  in  forums  designated  by  statute.^ 

V,    Denton,    6    Coldw.    (Tenn.)    539;  roitted,  yet,  under  a  statute  authoriz- 

Wheeler  v.  State,  24  Wie.  52.  ing  a  change  of  venue  upon  the  ground 

The  right  of  one  accused  of  crime  that  a  fair  and  impartial  trial  cannot 

to  be  tried  in  the  county  where  the  be  had,  the  state  is  entitled  to  an  or- 

offense  was  committed  may  be  waived  der  for  a  change.     State  v.  Miller,  15 

by  him  and  the  veoue  changed  on  his  Minn.  344. 

application.     State  v.  Albee,  61  N.  H.  ¥»wYiMrk.— People  v.  Baker,  3  Park. 

423;  State  r.  Greer,  22  W.  Va.  800.  Cr.  Rep.  (N.  Y.  Supreme   Ct.)   181,  3 

1.  Kentttikj. — A  constitutional  provi-  Abb.  Pr.  (N.  V.)  42. 

$ion  (art.  13,  §  is)  securing  the  right  Texas. — An  act  authorizing  a  change 

to  a  speedy  trial  by  an  impartial  jury  of  venue  by  the  state  in  a  criminal 

of  the  vicinage  is  not  an  inhibition  of  case  is  not  unconstitutional.     Ex  /. 

the  legislature  from  passing  a  general  Cox,  12  Tex.  App.  665. 

law  allowing  a  change  of  venue  upon  8.  Arkansas. — Osborn  v.   State,    24 

motion  of   the  commonwealth,  when  Ark.  629. 

an  impartial  trial  cannot  be  had  in  the  Kansas. — See    State  v.    Knapp,    40 

county   in   which  the   prosecution  is  Kan.  148. 

I>ending:  as  where  the  officers  of  the  Ohio. — Where  the  constitution  con- 
law  are  deterred  by  lawless  men  from  fers  the  right  on  one  accused  of  crime 
summoning impartialjurors,  and  where  to  be  tried  where  the  alleged  crime 
the  jury  would  be  deterred  by  lawless  was  committed,  the  state  has  no  right 
men  from  rendering  an  impartial  ver-  to  a  change  of  venue.  State  v.  Arri- 
dict.     Com.  V.  Davidson,  91  Ky.  162.  son,  20  Cine.  L.  Bull.  (Ohio)  474.     In 

LenisiaaA. — On   the   naked   applica-  State  z^.  Myers,  21  Cine.  L.  Bull.  (Ohio) 

tion  of  the  district  attorney  see  State  57,  it  is  stated  that  the  foregoing  is 

V.  McCoy,  29  La.  Ann.  593.  true  only  as  to  the  right  of  the  state 

Act  95  of  1876  repealed  the  former  to  move  the  cause  into  another  judi- 

law  authorizing  prosecuting  attorneys  cial  district,  and   that  the  state  can 

and  district  judges  to  order  a  change  make  a  change    from   one  county  to 

of  venue  whenever,  in  their  own  judg-  another  in  the  same  district, 

ment.  it  was  necessary  in  order  to  se-  Tenntssee. — Kirk  v.  State,  i  Coldw. 

cure  a  fair  trial.   Brouillette  v.  Judge,  (Tenn.)  344. 

45  La.  Ann.  242.  West  Virginia.^^XzX^  v.  Greer,   22 

XisUgan.— Where  there  is  no  con-  W.  Va.  800. 

stitutional  provision  fixing  the  vicinage  Wisconsin. — Wheeler   v.   State,     24 

within  which  the  trial  must  be  had,  the  Wis.  52. 

rule  of  the  common  law  will  prevail,  %.  A  statute  (Gould  Dig.,  c.  52) 
and  upon  good  cause  shown  the  court  authorizing  a  judge  to  remove  a  crim- 
may  change  the  venue  on  the  applica-  inal  cause  to  another  county  is  viola- 
tion of  the  people.  People  v.  Peter-  tive  of  a  constitutional  provision  (art. 
son,  93  Mich.  27,  citing  Swart  v.  Kim-  2,  §  11)  that  one  accused  of  crime  shall 
ball,  43  Mich.  449.  be  entitled  to  a  trial  by  a  jury  of  the 

Ki&nstft*. —Notwithstanding  a  con-  county  or  district  in  which  the  crime 

stitutional  provision  allowing  one  ac-  may  have   been  committed.     Osborn 

cused  of  crime  to  be  tried  in  the  county  v.  State,  24  Ark.  629. 

pr  district  wherein  the  crime  was  com-  4.  Ex  p.  Block,  11  Ark.  282. 
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SpeeUl  Legislation. — But  statutes  exempting  designated  localities 
from  their  operation,*  or  requiring  the  application  to  be  sup- 
ported by  a  special  class  of  persons,*  are  unconstitutional  and 
void.  A  general  law  will  control  laws  intended  for  the  govern- 
ment of  special  localities.* 

The  legislature  may  pass  special  acts  having  for  their  object  the 
change  of  the  place  of  trial  of  particular  cases,*  and  under  con- 
stitutional authority  to  provide  other  remedies  may  enlarge,  byt 
cannot  restrict,  the  right.* 

c.  Construction  of  Statutes. — As  a  rule,  statutes  confer- 
ring the  right  to  a  change  should  be  construed  liberally,  and,  if 
possible,  so  as  not  to  defeat  the  right,*  and  should  be  interpreted 

1.  A  law    authorizing  a  change  of  A  constitutional  provision   confer- 

venue  throughout  the  state,  but  ex-  ring  the  right  of  removal,  and  provid- 

empting  a  city  therein  from  its  opera-  ing  '*that  such  other  remedies  in  the 

tion,  is  repugnant  to  the  Constitution  premises  may  be  provided  by  law  as 

of  the  United  States,  because  denying  the  legislature  shall  from  time  to  time 

the  equal  protection  of  the  laws  to  all  direct  and  enact,"  confers  power  on 

persons.     State  v,  Hayes,  8i  Mo.  574.  the  legislature  to  enlarge  the  right, 

8.  Laws  Tenn.  1866,  c.  44,  authoriz-  but  not  to  restrict  it.     Wright  v.  Ham- 

ing  a  change  of  venue  upon  affidavit  ner,  5  Md.  370;    Griffin  v,  Leslie.  20 

of  the  applicant  supported  by  the  affi-  Md.  15. 

davits  of  three  compurgators  being  Where  the  right  to  remove  a  cause 

unconditional  union  men,  is  unconsti-  is  given  by  the  constitution,  the  legis- 

tutional  and  void.    Haywood  t/.  Brown  lature  cannot  deprive  a  party  of  its 

(unreported),  referred  to  in  Sells  r.  exercise,  but  may  extend  it  or  prc- 

King,  II  Heisk.  (Tenn.)  397.  scribe  the  mode  of  its  exercise.     Price 

5.  The  provisions  of  a  city  charter  v.  State,  8  Gill  (Md.)  302. 
respecting  quasi  changes  from  a  local  An  act  (Md.  1821,  c.  244)  which  de- 
court  to  the  circuit  court  of  the  county  clares  that  a  removal  may  not  be  bad 
will  not  preclude  a  person  entitled  of  right  to  another  county,  but  that 
thereto  from  changing  the  venue  to  one  court  may  remove  the  trial  to  an- 
another  county  under  the  provisions  other  court  in  the  same  county,  is  re- 
of  a  general  law.  Gray  v.  People,  26  pugnant  to  a  constitutional  provision 
111.  344.  conferring  the  absolute  right  to  re- 

4.  The  trial  of  a  person  accused  of  move    causes    to    other    counties    \Q 

crime.     People  t/.  Judge,  17  Cal.  548.  avoid  prejudice.     State  v.  Dashiell,  6 

As  to  the  power  of  the  legislature  Har.  &  J.  (Md.)  268. 

to  pass  a  special  act  changing  the  6.  Buck    v.    Eureka,  97   Cal.    135; 

venue  of  a  criminal  case,  see  the  note  Riggen  v.  Com.,  3  Bush   (Ky.)  495; 

to  Browning  v.  State,  33  Miss.  92.  Gardner  v.  State,  25  Md.  146;  State  v. 

Suits  against  a  state  officer  in  his  Noland,    iii    Mo.   473;    Barkwell   v. 

official  capacity  may  be  removed  to  a  Chatterton  (Wyoming,  1893),  33  Pac. 

particular  court   for  the   purpose  of  Rep.  940. 

more  conveniently  protecting  the  in-  In  construing  a  statute  providing 

terests  of  the  state.    Vance  v.  Hogue,  that,  where  an  application  based  upon 

35  Tex.  432.  the  prejudice  of  the  inhabitants  of  the 

6.  A  reservation  in  a  constitutional  county  is  supplemented  by  the  requi- 
provision  that  "  further  and  other  site  affidavits  that  the  judge  of  the 
remedies  may  be  provided  by  law  in  court  will  not  afford  the  applicant  a 
the  premises  as  the  legislature  may  fair  and  impartial  trial,  or  will  not  im- 
enact,"  authorizes  a  detailed  state-  partially  decide  his  application  for  a 
ment  by  the  legislature  prescribing  the  change  of  venue,  on  account  of  the 
manner  and  terms  to  be  observed  by  prejudice  of  the  inhabitants  of  the 
the  parties  entitled  to  the  right,  county,  the  judge  must  order  the  elec- 
Cromwell  v.  State,  12  Gill  &  J.  (Md.)  tion  of  a  special  judge  '*  for  the  trial 
257.  of  the  particular  cause  or  to  decide 
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as  to  both  parties  alike.^  The  presumption  of  the  repeal  by  im- 
plication of  statutes  conferring  the  right  will  not  be  indulged  in,* 
unless  the  intention  to  supersede  a  former  statute  is  apparent ;  • 
but  if  the  later  statute  is  evidently  intended  to  embrace  the 
whole  subject  it  will  control  the  prior  acts.* 

defendant's  application  for  a  change  §  19)  providing  that  when  a  change  of 

of  venue,"  **or"  in  the  last  sentence  venue  is  granted  for  prejudice  of  the 

was  held   to  mean  **and."     State  v,  judge  it  maybe  to  some  other  court 

Bulling,  100  Mo.  87.  of  competent  jurisdiction  in  the  same 

Statutes  respecting  change  of  venue  county,    was    not    repealed    by    the 

should    receive  a  broad  and   liberal  amendatory  act  of  188 1,  which  pro- 

rather  than  a   technical,   strict    con-  vides  that  where  the  application  is  on 

struction,  and  the  courts  ought  not  to  the  like  ground  the  case  may  be  tried 

be  too  astute  in  discovering  some  re-  by  any  other  of  the  circuit  judges  of 

fined  subtle  distinction  to  avoid  their  the    circuit    to   whom   the    objection 

operation.    Packwood  v.  State,  24  Ore-  does  not  apply,  but  the  two  statutes 

gon  261.  may  stand  together.     Barr  v.  People, 

If  the  construction  of  laws-  relative  103  111.  no. 

to  criminal   practice  and  practice  in  Chapter  146,    Rev.  Stat.  111.,  1874, 

justices' courts  will  justify  a  construe-  respecting    change    of    venue,  is  in- 

tion  allowing  a  change  of  venue  from  dependent  and  complete  in  itself,  and 

a   justice  because  of   his    prejudice,  not  a  re-enactment  of  the  Act  of  1845 

that  construction   should  be  adopted  as  modified  by  the  Act  of  1861.     Price 

if  it  can  be  reasonably  done  without  v.  People,  131  HI.  223. 

violence  to  the  express  language  of  The   provision  of  the  Act  of  Con- 

the   statute.     Packwood  v.  State,  24  gress,  c.  5,,  §  3,  approved  December 

Oregon  261.  21,    1893,    which    authorizes   the   Su- 

1.  Statutes  and  constitutional  provi-  preme  Court  or  the  chief  justice  to 
sions  authorizing  removals  must  be  designate  any  judge  to  try  a  panic- 
interpreted  in  the  same  manner  ular  case  or  cases  in  any  district 
against  the  state  as  against  the  ac-  when  the  judge  of  said  district  is 
cused.  Price  v.  State,  8  Gill  (Md.)  biased  or  prejudiced  in  the  case,  does 
302.  not  take  away  from  a  party  his  right 

Statutes  authorizing  the  transfer  of  of  change  of  venue  under  Stat.  Okla., 

causes  should  never  be  used  as  instru-  1893,  §  3930,  and  his  application  for 

ments  of  oppression  or  hardship  or  to  such  change  of  venue  cannot  be   re- 

the  detriment  of  the  adverse  party,  fused  on  the  ground  that  his  proper 

Kelley  v.  Simpson,  79  Mich.  392.  remedy  would  be  an  application  for  a 

2.  Perteet  v.  People,  65  111.  230;  change  of  judge.  /« r^  Brown  (Okla., 
Wciskittle  v.  State,  58  Md.  156;  State  1895),  39  Pac.  Rep.  469. 

V,    Hayes,    81     Mo.    574,     overruling  A   Texas  act  (1843)  making  it   the 

State  V,  Kring,  74  Mo.  612.  duty  of  district  judges  to  authorize  a 

8.  The  provision  of  111.   Rev.  Stat,  change  of  venue  in  any  cause  in  which 

1874,  c.  146,  that  change  of  venue  may  a  judge   may  be   interested  was   not 

be  granted  to  some  other  court  in  the  superseded  or  repealed  by  a  constitu- 

same  county  or  some  other  convenient  tional  provision  (1845)  that  the  legisla- 

county,  is  modified  by  a  subsequent  ture  shall  provide  for  change  of  venue, 

statute    giving  three    judges   to  the  and   that   no  judge  shall   sit  in  any 

same  circuit,  so  that  when  a  prejudice  cause  wherein  he  is  interested,  etc., 

exists  as  to  one  there  is  no  longer  a  or  by  a  subsequent  act  (1846)  providing 

necessity  for  sending  the    cause  out  that     district     judges    may    order    a 

of  the  county,  but  a  judge  against  change  of  venue  under  the  rules  and 

whom  no  prejudice  is  charged  may  be  regulations  prescribed    by  law,   and 

called  in  to  try  the  cause.     Chicago,  providing  for  exchange  by  judges  in 

etc.,  R.  Co.  V.   Perkins,  26  111.  App.  certain  cases.     Dewitt  v,   Herron,  39 

67.     See  also  Curran  v.  Beach,  20  111.  Tex.  675. 

259;   Myers    v.  Walker,    31    111.  353;  4.  Innerarity  v.  Hitchcock,  3  Stew. 

Commercial  Ins.  Co.  v.  Mehlman,  48  &  P.  (Ala.)  9. 

111.  313.  Especially    when    the    subsequent 

A  statute  (Rev.  Stat.  1874,  p.  1095,  statute    prescribes    definitely    under 
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8.  Power  of  the  Ceiirt« — The  power  of  the  court  to  change  the 
place  of  trial  is  largely  determined  by  the  statutes  which  confer 
the  right.*  Under  peculiar  circumstances,  however,  the  court 
n)ay  deny  the  right,'  but  it  cannot  deprive  an  accused  person 
of  the  free  exercise  of  a  statutory  right  to  select  the  forum.* 

BalM  of  Praetioo. — The  court  may  make  rules  as  to  natters  of 
practice  concerning  which  a  statute  authorizing  the  change  is 
silent,  where  such  rules  are  not  repugnant  to  the  statute,  and  do 
not  abridge  or  abrogate  the  right  conferred.* 

what  circamstances  the  change  will  be  change  of  the  place  of  trial  of  a  cause 

granted  and  omits   prior  provisions,  on  account  of  the  prejudice  of  the  peo- 

Chrisnian  v,  Carney,  33  Ark.  316.  pie  of  the  county  in  which  it  is  pend- 

But  see,  as  to  criminal  cases,  Mc-  ing.     Giese  v.  Schultz,  60  Wis.  449. 

Pherson  v.  State,  29  Ark.  226.  Where  yellow  fever  existed  in  the 

1.  The  provisions  of  the  Civil  Prac-  locality  where  the  action  was  pending, 
tice  Act  of  South  Dakota  relating  to  the  court  properly  changed  the  venue 
the  change  of  the  place  of  trial  are  not  instead  of  calling  in  jurors  from  the 
applicable  to  actions  brought  in  the  country  to  complete  the  jury  and  thus 
county  courts  of  the  state.  Austin,  expose  them  to  the  epidemic.  Sali- 
etc,  Mfg.  Co.  V.  Heiser  (S.  Dak.,  1894),  nas  v,  Stillman,  25  Tex.  12. 
61  N.  W.  Rep.  445.  8.  Where  peculiar  conditions  ex- 
Act  111.  1853,  P-  263'  ^  >•  making  the  ist,  as  daily  fluctuations  of  property 
jurisdiction  of  a  special  local  court  and  constant  changes  of  population, 
concurrent  with  that  of  a  court  of  gen-  changes  of  the  place  of  trial  should 
eral  jurisdiction,  and  providing  that  not  be  looked  upon  with  favor,  where 
the  rules,  proceedings,  and  practice  experience  has  shown|that  applications 
shall  conform  as  nearly  as  may  be,  under  such  conditions  have  frequently 
etc.,  is  applicable  to  provisions  re-  resulted  in  a  total  loss  of  the  rights 
specting  changes  of  venue.  Searls  v.  involved.  Sloan  v.  Smith,  3  Cal.  410. 
Munson,  17  111.  558.  8.   Under  the   Virginia    Statute  of 

In  a  case  pending,  on  appeal  from  1878,  p.  339,  the  accused  may,  "upon 

a  justice  of  the  peace,  in  the  Circuit  his  arraignment  in  the  County  Court, 

Court,  the  latter  court  may  order  a  demand    to    be   tried  in  the   Circuit 

change  of  venue  under  Mansf.  Dig.,  Court."    One,  upon  being  arraigned 

c.   153.     Hurley  v,  Bevens,  57  Ark.  for  burglary,   made   a  motion  for  a 

547.  continuance    for   material   witnesses, 

Likewise  a  Circuit  Court  in  which  which  the  court  refused  to  consider 
an  appeal  is  pending  from  a  County  until  after  the  arraignment.  He  ex- 
Court  may  direct  a  change,  in  a  proper  cepted,  and  elected  to  be  tried  in  the 
case,  to  another  Circuit  Court.  Shaver  Circuit  Court.  It  was  held  that  such 
V,  Lawrence  County,  44  Ark.  225.  compulsion   of  alternatives  deprived 

A  statute  providing  that  the  presid-  him  of  his  right  of  free  election  of 

ing  judge,  when  upon  *' an  attempt  to  fofutn.      Anderson  v.   Com.,  84  Va. 

select  and  impanel  a  jury  "  he  "  shall  77. 

be  of  the  opinion  that  a  fair  and  impar-  4.  Demoss  v.   Noble,  6   Iowa  530; 

tial  trial  cannot  be  had,"  "shall  and  Bennett  v.  Ford,  47'Ind.  264;  Brow  v. 

may  have  it  in  his  power  to  change  Levy,  3  Ind.  App.  464;  Shoemaker  v. 

the  venue  of  said  cause  to  the  next  ad-  Smith,  74  Ind.  71 ;  Ogle  v,  Edwards, 

joining  county,  provided  the  accused  133  Ind.  358. 

agree  thereto,"  confers  no  fight  on  limiting  Time. — A  rule  which  does 
one  accused  of  crime  to  apply  for  a  not  deny  the  right  of  a  party  to  de- 
change  of  venue;  but  if  the  judge,  on  mand  a  change  of  venue  for  a  cause 
attempting  to  select  a  jury,  believes  he  specified  in  the  statute,  but  only  liffl- 
cannot  obtain  a  fair  and  impartial  trial,  its  the  time  in  the  progress  of  the 
he  should  change  the  venue,  other-  cause  in  which  the  application  fiaust 
wise  he  shall  proceed.  Moses  t/.  State,  be  made  and  in  reference  to  which  the 
IX  Humph.  (Tenn.)  232.  statute  is  silent,  is  not  repugnant  to  a 

Independent  of  Laws  1883,  c.  314,  a  statute  allowing  change  of  venue  upon 

Circuit  Court  hat  authority  to  order  a  a  proper  showing  as  a  matter  of  right. 
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4.  Nature  of  the  Bight. — The  right  to  a  change  of  venue  is  not 
a  vested  one,*  but  is  a  privilege  which  a  party  entitled  thereto 
may  waive,'  or  which  may  be  lost  by  laches ; '  but  the  right  can-^ 


Redman  v.  State,  28  Ind.  205;  Gallo" 
way  V,  State,  29  Ind.  442. 

A  rule  requiring  an  application  for 
a  change  of  venue  ofk  accoufit  of  local 
prejudice  to  be  made  at  least  one  day 
before  the  day  for  which  the  cause  is 
docketed  for  trial  is  reasonable  and 
within  the  power  of  the  court  to  adopt. 
Jeffersonville,  etc.,  R.  Co.  v.  Avery, 
)i  Ind.  277;  Hoke  v,  Applegate,  92 
Ind.  570;  Jones  v.  Rittenhouse,  87 
Ind.  348. 

A  statute  (Rev.  Stat.  Ind. ,  §  1323)  di- 
recting the  adoption  of  rules  by  courts 
for  the  conduct  of  proceedings  therein 
authorizes  the  adoption  of  an  appro- 
priate rule  regulating  the  time  within 
which  applications  for  change  of 
venue  may  be  made.  Moulder  v* 
Kempff,  115  Ind.  459. 

1.  Dulany  v.  State,  45  Md.  99. 

It  is  not  a  right  similar  to  that  of  a 
trial  by  jury,  but  is  a  mere  legal  right 
to  which  a  party  is  entitled  upon  the 
terms  and  under  the  qualifications 
prescribed  in  or  reasonably  deducible 
from  the  law.  Cotton  v.  State,  32 
Tex.  614. 

9.  Paris  v.  State,  36  Ala.  232:  Watts 
V.  White,  13  Cal.  321;  Smith  v.  People, 
2  Colo.  App.  99;  Norton  v.  Marks- 
berry  (Ky.,  1887),  5  S.  W.  Rep.  482; 
Kipp  V.  Cook,  46  Minn.  535.  As  by 
failure  to  appear.  Fletcher  v.  Stowell, 
17  Colo.  94.  Pleading  to  the  merits 
of  the  action.  McMinn  v,  Hamilton, 
77  N.  Car.  300;  Logan  v.  Texas  Bldg., 
etc.,  Assoc.  (TeX(,  1894),  28  S.  W.  Rep. 
141;  Clarke  v.  Lyon  County,  8  Nev. 
181.  Consenting  to  go  to  trial  with- 
out a  jury.  Lee  v.  Smith,  84  Mo.  304. 
Failure  to  take  the  proper  steps  under 
the  statute.  Lafoon  v.  Shearin,  91  N. 
Car.  370. 

The  constitutional  right  of  a  defend- 
ant in  a  criminal  action  to  be  tried 
"  by  an  impartial  jury  of  the  county 
or  district  in  which  the  offense  is 
alleged  to  have  been  committed " 
(Kan.  Bill  of  Rights,  §  10)  is  a  mere 
personal  privilege  which  the  defend" 
ant  may  waive  or  insist  upon  at  his 
option.  It  is  not  a  right  conferred 
upon  him  from  considerations  of  pub- 
lic policy,  and  public  interests  would 
not  be  likely  to  sufifer  by  a  waiver 
thereof.     State  v.  Potter,  16  Kan.  81. 


DemuiriBg  to  Complaint.— Demurring 
to  a  complaint  and.  after  the  demur« 
rer  is  sustained,  demurring  to  the 
amefided  complaint,  will  atnount  to  a 
waiver  by  defendafit  of  his  right  to 
have  the  action  tried  in  the  county  of 
his  residence.  Pearkes  v.  Freer,  9 
Cal.  642;  Jones  v.  Frost,  28  Cal.  245. 

The  right  of  a  defendant  to  change 
the  place  of  trial  to  the  proper  county 
was  not  lost  by  demurring  to  the  com- 
plaint«  and  resisting  a  motion  for  judg- 
ment on  the  demurrer  as  frivolous, 
where  a  demand  for  the  change  was 
made  before  the  time  to  answer  had 
expired.     Foster  v.  Bacon,  9  Wis.  345. 

Failure  to  Move  on  Sooond  Opportunity. 
— Where<  although  an  application  for 
change  of  venue  on  the  ground  of 
local  prejudice  has  been  erroneously 
denied,  yet,  if  defendant  has  a  second 
opportunity  to  urge  his  motion  and 
fails  to  call  it  up  at  the  time  set  for  the 
hearing,  he  will  be  deemed  to  have 
waived  and  abandoned  his  rights  in 
the  matter*  People  v.  Fredericks,  106 
Cal.  554.  See  also  People  v,  Plum- 
mer,  9  Cal.  298;  People  v»  Goldenson, 
76  Cal.  328. 

Waivor  by  Plaintiff.  —  Plaintiff  will 
not  waive  a  right  to  change  the  venue 
by  bringing  his  action  in  the  county 
wherein  defendant  resides.  Lego  v* 
Shaw,  38  Wis.  401. 

Although  a  plaintiff  has  opposed  a 
change  to  the  proper  county  and  then 
assented  thereto,  he  does  not  waive  a 
right  to  have  the  venue  changed  back 
for  the  convenience  of  witnesses  and 
to  promote  the  ends  of  justice.  Maher 
V,  Davis,  etc..  Lumber  Co.,  86  Wis. 
530. 

Going  to  Trial  aftor  Denial  of  Motion. 
— A  defendant  in  a  garnishee  proceed- 
ing in  aid  of  execution,  by  going  to 
trial  on  the  merits  after  a  denial  of  his 
motion  for  a  change  of  venue,  does 
not  waive  his  right  to  the  change. 
Hewitt  V.  FoUett,  51  Wis.  264. 

S.  Irby  V,  Henry,  16  S.  Car.  618. 

When  a  district  judge  recuses  him- 
self and  calls  the  judge  of  an  adjoin- 
ing district  to  come  into  his  court  to 
try  the  case,. the  latter  may  try  and  de- 
termine the  cause  after  nine  months 
have  elapsed.  The  law  accords  to 
either  party  in  interest  the  right  to 
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not  be  defeated  by  the  opposing  party.* 

Respecting  the  effect  on  the  right  of  changes  in  the  law  after 
the  commencement  of  causes  or  proceedings,  the  cases  are  not 
harmonious ;'  but,  under  existing  conditions,  the  time  of  the  ap- 
pearance in  a  cause  of  a  party  claiming  the  right  will  in  a  great 
measure  determine  the  right  itself.* 

5.  In  What  Caaes  the  Eight  Exists — Equity  Cases. — Ordinarily 
there  is  no  right  to  change  the  place  of  trial  or  the  place  of  the 
hearing  of  a  cause  or  proceeding  of  an  equitable  nature,*  although 

have  the  cause  transferred  to  an   ad-  passage,   although   when    the    action 

joining  district  if  it  has  not  been  dis-  was  commenced  a   statutory  right  to 

posed  of  within  nine  months  from  the  a  change  for  such  a  cause  existed  as  of 

date  of  the  recusation;  but  the  same  course   upon  a   prescribed    showing, 

is  directory  only,  and  does  not  confer  Eikenberry  v.  Edwards,  71  Iowa  82. 

such  a  right  as  will  be  prescribed  if  not  After  an  overruling  of  a  motion  for 

exercised  within  the  time   indicated,  a  change  of  venue,  on  second  motion 

MacKenzie   v.  Wooley,   39   L^.    Ann.  the  party  is  entitled  to  the  benefit  of 

944.  any  change  in  the  law  subsequent  to 

1.   Rupp  V.  Swineford,  40  Wis.  28;  the  time   that   the    first    motion  was 

Wyatt  t/.  Brooks  (N.  ¥.)•  42  Hun  502.  overruled.     Godbe  v.   McCormick,    i 

Statements  in  Amended  Complaint. —  Mont.  105. 

The  right  to  a  change  of  venue  cannot  The  right  of  one  accused  of  crime 

be   taken   away  by  statements   in  an  to  have  a  trial  of  the  cause  removed 

amended  complaint  subsequently  filed,  will   be  governed    by  a    law   taking 

Buell  V.  Dodge,  57  Cal.  645.  efifect  between  his  indictment  and  the 

Adding    Improper   Defendants.  —  The  application  for  a  removal.     Dulany  v, 

right  given  to   defendant   by   statute  State,  45  Md.  99;   Smith  v.  State,  44 

(Civ.  Code  Cal.,  §  395),  in  certain  per-  Md.  530. 

sonal  actions,  to  have  the  same  tried  The  right  to  remove  a  cause  because 

in  the  county  of  his  residence  cannot  of  the   disqualification  of  a  judge  is 

be   defeated  by  joining  with  him   as  controlled  by  the  act  in  force  at  the 

defendants  residents  of  the  county  in  time  he  took  his  seat,  and  not  by  that 

which  the  action  is  brought  against  in  force  at  the  time  the  action  was  be- 

whom  no  cause   of  action   is   stated,  gun.      State  v.  Rabbitts,  46  Ohio  St. 

Sayward   v.   Houghton,  82   Cal.  628;  178. 

Remington  Sewing  Mach.  Co.  v.  Cole,  Where    a     statute     providing     for 

62  Cal.  318;  McKenzie  v.  Barling,  loi  changes  of  venue,  passed   after  the 

Cal.  461;  Bailey  v.  Cox,  102  Cal.  333.  alleged  commission  of  a  crime  and  the 

See  to  same  effect  Troy  Portable  Grain  finding  of  an  indictment,  is  superseded 

Mill  Co.  ?/.  Bowen,  7  Iowa  465:  Blake  by   subsequent    constitutional   provi- 

V.  Raemisch,  26  Wis.  586.  sions,  there  is  no  violation  of  a  consti- 

Games  of  Action  Triable  in  Different  tutional   prohibition   against  ex  post 

Places. — Plaintiff  cannot  prejudice  the  facto  laws.    Payne  v.  State,  60  Ala.  80. 

right  of  the  defendant  to  change  the  8.  Wallace  t/.  Owsley,  11  Mont.  219. 

place  of  trial  of  an  action  by  joining  See  Buell  v.  Dodge,  57  Cal.  645;  Rem- 

in  his  complaint  another  cause  of  ac-  Ington  Sewing  Mach.  Co.   v.  Cole,  62 

tion    properly    triable    in    the    place  Cal.  311;  AhFongz^.  Sternes,  79Cal.3a 

where  the  cause  is  brought.     Yore  v.  4.  Equitable  Causes. — A  statute  au- 

Murphy,  10  Mont.  304.  thorizing  the  removal  of  a  suit,  action, 

8.  In   determining    the   right   to   a  issue,  petition,  presentment,  or  indict- 

change,  the  law  in  force  at  the  time  ment  by  the  judge  or  judges  of  any 

the     action    is     instituted     controls,  court  of  the  state,  except  the  Court  of 

Baines   v.  Jemison  (Tex.  Civ.  App.,  Appeals,  does  not  authorize  the   re- 

1893),  27  S.  W.  Rep.  182.  moval   of  an  equity  suit,  Shannon  v. 

A  statute   (Laws  Iowa   1884,  c.  94)  Smith,  31  Mich.  451;  Cooke  v.  Cooke, 

allowing  interposition  of  counter  affi-  41  Md.  362:  although  the  trial  judge 

davits,  and  vesting  the  court  with  dis-  may  in  his  discretion  take  the  opinion 

cretion  as  to  granting  an  application  of  the  jury  on  any  issue  of  fact,  or  an 

for  the  prejudice  of  the  judge,  applies  assessment  of  damages  may  become 

to  actions  pending  at  the  time  of  its  necessary,  Capital  City  Ferry  Co.  v. 

384 


mif M  to  tbe  CUBg«.       CHANGE  OF  VENUE.  InWliatCMai. 

upon  this  point  the  authorities  are  not  uniform.^ 

other  CaMf. — It  is  impossible  to  lay  down  any  general  rule  as  to 
the  cases  or  proceedings  in  which  the  right  to  change  the  place  of 
trial  exists;  but  whether  or  not  the  right  exists  in  any  given  case 
will  depend  upon  the  statutes  of  the  state  wherein  the  cause 
arises;  and  where  in  any  case  the  right  has  been  recognized  or  de- 
nied, it  will  be  found  that  the  determination  was  because  of  such 
application  and  interpretation.  Thus  such  statutory  interpreta- 
tion has  been  applied  to  cases  not  triable  by  jury,*  trials  of  issues  of 
law,'  demurrers,*  disbarment  proceedings,*  divorce  proceedings,* 

Cole,  etc.,  Transp.  Co.,  57  Mo.  App.  lently  procured  his  admission  to  the 

228.  bar,  the  defendant  is  entitled  either 

The  fact  that  the  issues  between  the  to  a  change  of  venue  or  to  a  trial  be- 
parties  are  of  such  magnitude  that  fore  a  judge  pro  tem,^  on  making  the 
strong  local  feeling  and  bitter  preju-  proper  application  therefor,  and  show- 
dices  will  be  engendered  will  not  war-  ing  that  the  regular  judge  is  preju- 
rant  a  change  of  venue  in  a  court  of  diced  against  him.  In  r^  Peyton,  12 
chancery.  People  v.  Rogers,  12  Colo.  Kan.  398. 
278.  A  proceeding  to  revoke  an  order  ad- 

1.  A   suit    in  which    the  chancery  mitting  a  person  to  practice  as  an  at- 

court  exercises  its  supervision  may  be  torney,  being  triable  without  a  jury,  is 

transferred.     Kittridge   v.  Kinne,    80  not  within  a  statute  allowing  change 

Mich.  200.  of  venue.    Dean  z/.  Stone  (Okla.,  1894), 

The  Kentucky  Statute  of  I803  (c.  77),  35  Pac.  Rep.  578. 

authorizing  changes  of  venue,  allowed  6.   Divorce  FroMedings. — Warner  v, 

the  change  of  the  place  of  trial  of  a  Warner,  100  Cal.  11;  Usher  v.  Usher 

cause  in  chancery.     Owens  v.  Owens,  (Cal.,  1894),  36  Pac.  Rep.  8. 

Hard.  (Ky.)  162,  citing\ioo^%  v.  Fay-  A  statute  allowing  change  of  venue 

ctte   Cir.   Ct.  (Ky.,   1806);   Woods   v.  generally  with  certain  exceptions,  not 

Patrick,  Hard.  (Ky.)465.  including  an  action  for  divorce,  will 

8.  Causes  not  Triable  by  Jury. — Incases  authorize  the  change  of  the  place  of 

not    triable    by   a    jury   the    change  trial  of  such  an  action  to  the  county 

should  not  be  allowed  unless  express  wherein  the  defendant  resides.     Cra- 

statutory  authority    exists    therefor,  ven  v.  Craven,  27  Wis.  418. 

£x p,  Williams,  4  Yerg.  (Tenn.)  579.  In  Indiana   an  early  case  (Mussel- 

8.  Trial  of  Iisaes  of  Law. — It  is  no  man  v,  Musselman,  44  Ind.  204)  held 

objection   to  changing  the    place   of  that  a  suit  for  divorce  was  not  within 

trial  that  there  are  issues  of  law,  if  a  statute  allowing  change  of  venue  in 

they  are  immaterial  and  unavoidable,  "civil  actions;"  but  this  holding  was 

Clark  V,   Van  Deusen,  3    Code  Rep.  subsequently    criticised,     Powell     v, 

(N.  Y.)  219.  Powell,   104  Ind.  18;  and  thereafter, 

4.  Demurrer.  —  The  trial  may  be  one  justice  dissenting  and  another 
changed  in  an  issue  arising  on  de-  doubting,  expressly  disapproved, 
ixiurrer.      Thurber  v.  Brown,    2   Hill  Evans  v,  Evans,  105  Ind.  204. 

(N.  Y.)  382.  No  change  will  be  allowed  in  an  ap- 

5.  Sdibarment  of  Attorney. — A  pro-  plication  for  the  modification  of  a 
ceeding  upon  charges  preferred  by  a  judgment  for  alimony*  Hopkins  v, 
private  prosecutor  to  disbar  an  attor-  Hopkins,  40  Wis.  462;  Bacon  v.  Bacon, 
ney  isa  ''special  proceeding,"  where-  34  Wis.  594. 

in  a  change  of  venue  on  account  of  A   petition   filed   after  a  decree  of 

prejudice    of    the    judge    should    be  divorce,  and  praying  for  the  reduction 

grranted   upon   the    same   terms    and  of  alimony  and  an  award  of  the  cus- 

upon  compliance  with  the  same  rules  tody    and    control    of    a  child,   is  a 

as  in  ordinary  civil  actions.     State  z^.  "suit"  within  the  meaning  of  a  stat^ 

Clarke,  46  Iowa  155.                               •  ute  relating  to  change  of  venue.     Mc- 

Where  a  proceeding  is  instituted  for  Pike  v.  McPike,  10  111.  App.  332. 

the  purpose  of  disbarring  an  attorney  It  is  no  objection  to  the  removal  of 

at  law  on  the  ground  that  he  fraudu-  a  petition,  after  decree,  for  the  reduc* 
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insolvency  proceedings,*  contempt  proceedings,*  mandamus,* 
habeas  corpus,*  forfeiture  of  franchises,*  supplementary  proceed- 
ings,* appeals  from  excise  commissioners,'^  probate  proceedings,® 

tion  of  alimony  awarded  thereby  and  Mandamus  is  a  civil  proceeding 
for  other  relief  that  the  proceeding  within  Pa.  Stat.,  March  30,  1875,  pro- 
is  a  mere  adjunct  of  the  original  suit,  viding  that  changes  of  venue  for  dis- 
and  that  if  the  petition  is  removed  qualification  of  the  judge  may  be  made 
there  is  nothing  upon  which  the  court  in  any  civil  cause  in  law  or  equity, 
to  which  the  removal  is  had  could  base  Williamsport  v.  Com..  90  Pa.  St.  498. 
its  action,  there  being  no  authority  4.  Habeas  Corpni. — Habeas  corpus  is 
for  the  removal  of  the  records  in  the  not  a  civil  action  within  a  statute  an- 
divorce  suit,  since,  if  the  matters  of  thorizing  change  of  venue  of  such  ac- 
record  were  desired  or  required,  the  tions.  Garner  v.  Gordon,  41  Ind.  92. 
method  by  which  they  might  be  pro-  6.  Forfeiture  of  FranehiM*. — Statutory 
cured  is  provided  for  by  statute.  Mc-  proceedings  (Md.  Code,  art.  23,  §§255- 
Pike  V.  McPike,  10  111.  App.  332.  263)  for  the   forfeiture  of  franchises 

1.  InBolvenoy  Proceedings.  —  Allega-  are  not  within  a  constitutional  pro- 
tions  by  a  creditor  against  the  peti-  vision  (art.  4,  §  8)  that  suits  or  actions 
tioner  for  the  benefit  of  the  insolvent  may  be  removed  to  some  other  court 
laws  cannot  be  removed  to  an  adjoin-  for  trial  upon  a  suggestion  that  a  fair 
ing  county.  Michael  v.  Schroeder,  4  and  impartial  trial  cannot  be  had  in 
Har.  &  J.  (Md.)  227.  the  court  in  which  the  same  may  be 

Matters  concerning  the  administra-  pending.  Bel  Air  Social,  etc..  Club 
tion  of  the  estate  of  an  insolvent  are  v.  State,  74  Md.  297. 
not  like  an  ordinary  suit  in  chancery,  6.  Sapplementary  Proeeedingi.  —  Pro- 
and  are  not  removable  to  a  court  of  ceedings  supplementary  to  execution 
merely  municipal  jurisdiction  from  are  within  a  statute  authorizing  change 
the  court  designated  by  the  statute  as  of  venue  in  civil  actions.  Burkett  v, 
the  proper  one  to  take  cognizance.  Holman,  104  Ind.  6;  Burkett  v.  Hole- 
Scott  V,  Speed,  58  Mich.  311.  man,  119  Ind.  141;  Burkett  v,  Bowen, 

A  creditor's  petition,   upon  an  as-  104  Ind.   184;  Burkett  v.  Bowen,  118 

signment  for  the  benefit  of  creditors,  Ind.  381. 

that,  on  the  ground  of  defects,  the  7.  Appeals  from  Excise  Commisrionors. 
assignee  be  required  to  file  a  new  as-  — An  appeal  from  the  decision  of  a 
signment,  inventory,  and  appraisal,  board  of  commissioners  upon  an  ap- 
is a  '* civil  proceeding"  removable  to  plication  for  a  license  to  retail  intoxi- 
another  Circuit  Court  by  reason  of  the  eating  liquors  is  within  a  statute  allow- 
judge's  interest  as  a  stockholder.  Kit-  ing  a  change  of  venue  in  civil  actions, 
tridge  v.  Kinne,  80  Mich.  200.  State  v.  Vierling,  33  Ind.  99;  Blair  v. 

2.  Contempt  Proceedings.  —  Informa-  Vierling,  33  Ind.  269:  Blair  v,  Kilpat- 
tions  for  contempts  are  not  within  the  rick,  40  Ind.  312;  Blair  v.  Rutenfranz, 
meaning  nor  of  the  character  of  infor-  40  Ind.  318. 

mations  such  as  are  punishable  under  8.  Probate  Proceedings. — /»r^  White's 

the    provision     of    criminal    statutes  Estate,  37  Cal.  190;  People  v.  Probate 

upon  presentment  of  the  grand  jury  Ct.,  46Cal.  246;  Jackman  WillCase,  27 

respecting   the   right  to  a  change  of  Wis.  409. 

venue.     Crook  v.  People,  16  111.  534.  Under    statutes    assimilating    the 

A  proceeding  to  punish  for  a  con-  practice  in  probate  courts  with  that 

tempt  is  a  *'  cause  or  matter  "  within  a  in  other  civil  causes  a  trial  of  an  issue 

statute  (Tay.  Stat.  1323,  §  84)  allow-  of   fact   may  be   transferred   by   one 

ing  the  removal  of  any  cause  or  mat-  Probate  Court  to  the  Probate  Court  of 

ter   from  a  judge   who   shall    be   in-  another  county.      People  v.   Probate 

terested,  etc.     Lamonte   v.  Ward,  36  Ct.,  46  Cal.  246. 

Wis.  558.     See  also  State  v.  District  Change  of  venue  may  be  made  by 

Ct.,  52  Minn.  283;  Pennv.  Messinger,  a  Probate  Court  in  a  contest  on  the 

I  Yeates  (Pa.)  2;  Ex  p.  Haley,  99  Mo.  validity  of  a  will,  under  a  statute  au- 

150.  thorizing  changes  of  venue  according 

8.    Mandamus.  —  A  change  may  be  to*  the  usages  and  customs  of  other 

had   in    mandamus    proceedings   for  courts  of  record.     Rogers  v.  Howard, 

prejudice  of  the  judge.      Barnett  v,  4  Ind.  325. 

Ashmore,  5  Wash.  163.  Under  a  statute  providing  that  on  a 
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proceedings  relating  to  decedents'  estates,*  condemnation 
proceedings,*  quo  warranto,*  suits  to  restrain  enforcement 
of  judgments,*  actions  to  vacate  decrees,*  actions  to  recover 
land,*  actions  to  set  aside  conveyances,'^  proceedings  in  justices* 


probate  appeal  any  questions  of  fact 
occurring  which  are  proper  for  a  trial 
by  jury  may  be  framed  under  direc- 
tion of  the  court  and  tried,  when  such 
an  issue  has  been  framed,  the  court 
has  power  to  order  a  change  of  venue 
for  the  trial  thereof.  If  the  issue  is 
decisive  of  the  case,  the  whole  case  is 
transferred  and  the  decision  is  certi- 
fied directly  to  the  Probate  Court;  but 
it  is  otherwise  where  other  proceed- 
ings must  be  had  in  the  appellate 
court  after  the  is&ue  of  the  decision  is 
framed.  Backus  v.  Cheney,  80  Me. 
17 

Issues  framed  on  a  will  contest  and 
sent  by  the  Orphans'  Court  to  a  County 
Court  for  trial  may  be  transferred  by 
the  latter  court  to  an  adjoining  county. 
Townshend  v,  Townshend,  9  Gill 
(Md.)  506. 

That  a  change  will  not  lie  from  a 
Probate  Court,  see  Byram  v.  Holli- 
day,  84  Ky.  18;  Morris  v»  Lane,  44 
Mo.  App.  I. 

1.  Becadents'  Estates. — The  remedy 
g^iven  to  claimants  of  an  estate  to 
bring  suit  for  its  recovery  in  the 
county  where  the  letters  of  adminis- 
tration were  issued  (Pasch.  Dig.,  art. 
1354)  is  subject  to  the  right  of  either 
party  to  have  the  venue  changed  for 
any  cause  provided  by  the  general  law 
g^overning  changes  of  venue.  Treas- 
urer V,  Wygall,  46  Tex.  449. 

An  appeal  from  commissioners  of 
the  estate  of  a  decedent  may  be  trans- 
ferred when  it  appears  that  the  judge 
of  the  court  to  which  the  appeal  was 
taken  has  been  of  counsel.  Fraser  v. 
Circuit  Judge,  48  Mich.  176. 

An  action  to  set  aside  a  fraudulent 
sale  by  an  administrator,  and  to  an- 
nul the  order  of  sale  and  enjoin  the 
disposition  of  the  proceeds,  may  be 
removed.  Sloss  v,  De  Toro,  77  Cal. 
129. 

An  application  to  remove  an  ad- 
ministrator cannot  be  transferred. 
Bowen  v.  Stewart,  128  Ind.  507. 

2.  Condemnation  ProceedingB.  —  A 
change  may  be  had  on  an  appeal 
from  an  award  in  proceedings  to 
condemn  land.  Whitney  v.  Atlantic 
Southern  R.    Co.,   53  Iowa  651;  Sim- 


mons V.  St.  Paul,  etc.,  R.  Co.,  18 
Minn.  184. 

Condemnation  cases  may  be  re- 
moved to  the  county  wherein  the  land 
sought  to  be  condemned  is  situated. 
Lehmicke  v.  St.  Paul,  etc.,  R.  Co.,  19 
Minn.  464. 

A  Pa.  act  (April  14,  1834)  authoriz- 
ing the  removal  of  suits  by  or  against 
railway  companies  to  adjacent  coun- 
ties in  which  the  roads  are  not  located 
has  no  application  to  an  appeal  to  the 
report  of  viewers  appointed  to  assess 
damages  arising  from  the  location  and 
construction  of  the  road,  when  it  as- 
sumes the  form  of  a  suit  or  action 
against  the  company.  Pinneo  v,  Lack- 
awanna, etc.,  R.  Co.,  43  Pa.  St.  361. 

A  statute  allowing  a  change  of 
venue  in  any  *' civil  suit"  authorizes 
a  change  of  venue  of  proceedings  for 
the  condemnation  of  land.  St.  Louis, 
etc.,  R.  Co.  V,  Fowler,  113  Mo.  458. 

8.  Quo  Warranto. — A  change  of  venue 
cannot  be  had  in  a  trial  of  issues  of 
fact  in  quo  warranto  which  have  been 
ordered  by  the  Supreme  Court  to  be 
tried  in  a  specified  county.  State  v. 
Townsley,  56  Mo.  107. 

4.  Bettraining  Enforcement  of  Judgment 
may  be  awarded  in  a  suit  to  enjoin  the 
enforcement  of  a  judgment.  State  v. 
Price,  38  Mo.  382. 

6.  Action  to  Vacate  Decree.— The  fact 
that  a  statute  requires  an  action  to 
vacate  a  decree  to  be  prosecuted  in 
the  court  wherein  it  was  rendered 
does  not  prevent  a  change  of  venue 
from  that  court  upon  a  sufficient  show- 
ing for  the  change.  State  v.  Whit- 
comb,  52  Iowa  85. 

6.  Action  to  Secover  Land. — A  constitu- 
tional provision  (Const.  Cal.,  art.  6,  § 
5)  that  actions  for  the  recovery  of 
land  must  be  commenced  in  the  county 
in  which  the  land  is  situated,  does  not 
prohibit  the  removal  of  such  an  ac- 
tion after  its  commencement.  Duffy  z/. 
Duffy,  104  Cal.  602;  Campau  ».  Dewey. 
9  Mich.  381.  And  see  Hancock  v. 
Burton,  61  Cal.  70.  Compare  Deacon 
V.  Shreve,  23  N..  J.  L.  204. 

7.  Action  to  Set'Aiide  Conveyanee. — In 
an  action  to  set  aside  a  conveyance  of 
land  the  venue  may  be  changed  from 
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courts,*  proceedings  to  lay  out  highways,*  and  to  other  miscel- 
laneous proceedings  mentioned  in  the  note.' 

the  county  in  which  the  land  is  situ-    applies   to  all   proceedings,   whether 


ated.  Henderson  v.  Henderson,  5j 
Mo.  534.  See  also  Wyatt  v.  Brooks, 
42  Hun  (N.  Y.)  502. 

1.  Prooeedings  in  Justioes'  Courts. — An 
action  in  a  justice's  court  to  recover 
for  the  violation  of  a  city  ordinance 
may  be  removed  to  another  justice. 
Palmer  v.  Snyder,  67  Cal.  105. 


civil  or  criminal,  before  justices  of  the 
peace.     In  re  Garst,  10  Neb.  79. 

The  provision  of  Ky.  Gen.  Stat, 
(c.  28)  that  a  party  to  a  suit  pend- 
ing in  a  justice's  court  shall  be  en- 
titled to  a  change  when  he  makes 
oath  that  he  believes  he  cannot  have 
a  fair  trial,  etc.,  has  no  application 


The  California  Constitution  confers  when  the  justice  is  acting  as  county 

no  power  to  transfer  an  appeal  from  judge.    Byram  v,  Holliday,  84  Ky.  18. 

a  justice's   court  to   another  county  The    right    to   a  change  of  venue 

whereof  the  defendant  is  a  resident*  given  to  any  defendant  in  an  indict- 

Gross  V.  Superior  Ct.,  71  Cal.  382.  ment  found   or  an  information  filed. 

After  a  transfer  of  the  cause,  at  the  does  not  extend  to  one  convicted  on  a 

defendant's  request,  from  a  justice  of  complaint  in  a  justice's  court  who  has 

the  peace  to  a   superior  court,  as  in-  appealed  to  the  Circuit  Court.     Boldt 

volving  the  legality  of  a  tax,  it  can-  v»  State,  72  Wis.  7. 

not  be  transferred  to  another  county  Calling  in  Judge.  —  An   application 


for   trial.     Powell   v.    Sutro,   80  Cal. 

559- 
A  change  may  be   taken   from  the 

application  made  to  a  justice  to  bind 

an  applicant  over  to  keep  the  peace. 

Smelzer  v,  Lockhart,  97  Ind.  315. 


may  be  properly  denied  where  by  a 
provision  of  the  statute  another  judge 
may  be  called  in  to  try  the  cause. 
State  V,  Parker,  96  Mo.  382. 

9.  Laying  out  Highway. — Change  will 
not  lie  from  the  hearing  of  a  petition 


Under  an  Iowa  statute  (Code,  g  506)  to  lay  off  a  road,  in  which  no  jury  trial 
providing  that  the  rules  of  law  regu-  is  allowed.  Ex  p,  Williams,  4  Yerg. 
fating  proceedings  before  justices  of    (Tenn.)  579. 


the  peace  shall  be  applicable  to  pro 
ceedings  before  mayors,  where  a 
mayor  has  concurrent  jurisdiction 
with  a  justice  a  change  may  be  taken 
from  his  court  to  that  of  the  justice. 
Finch  V,  Marvin,  46  Iowa  384. 

Where  a  cause  pending  on  appeal 
from  a  justice  of  the  peace  and  a  cause 
pending    in    the   court   to   which   the 


8.  Xisoellaneoof  Cases. — A  pending 
motion  for  a  new  trial  is  within  Cal. 
Code,  §  398,  an  ''action  or  proceed- 
ing" transferable  for  disqualification 
of  the  judge.  Finn  v,  Spagnoli,  67 
Cal.  330. 

Under  the  same  code  (§  395)  the 
place  of  trial  of  an  action  for  false  im- 
prisonment  may  be   changed   to  the 


appeal  was  taken  are  consolidated,  a  county  wherein  the  defendant  resides, 

change   of  the   place   of   trial  of  the  Ah  Fong  v,  Sternes,  79  Cal.  30. 

consolidated   action  may  be  had,  al-  Where  a  Superior  Court  judge,  dis- 

though  the  trial  of  the  appeal  from  the  qualified  to  try  the  cause,  ''called  in" 

justice  could   not  of  itself   be  trans-  another  judge   to  try  it,  it  was  held 

ferred.     Browne    v,  Hickie,  68    Iowa  that  the  parties  were  not  entitled  to 

330.  have   it    "  transferred,"  within   Code 

A  statutory  provision  (Code,  §  2590)  Civ.  Pro.,  §  398.     Upton  v.  Upton,  94 

that  no  change   shall   be  allowed  on  Cal.  26. 


an  appeal  from  a  justice  of  the  peace, 
absolutely  forbids  a  change  on  such 
an  appeal  for  any  cause.  Boileau  v, 
Chicago,  etc.,  R.  Co.,  69  Iowa  324. 


Where  the  only  question  in  a  case 
was  the  construction  of  a  written  in- 
strument which  was  correctly  decided, 
the  refusal  of  the  judge  to  change  the 


In  Iowa,  even  with  the  parties'  con-  venue  because  of  his  alleged  prejudice 

sent,  an  action  cannot  be  transferred  was  immaterial.    Goodwin  «^.  Goodwin, 

from  a  justice  of  the  peace  to  the  Dis-  65  111.  497. 

trict    Court,    before    final  judgment.        Where  a  cause  has  been  tried  and 

Evans  v.  Phelps,  77  Iowa  526.  disposed  of,  on  a  motion  by  plaintiff 

The  act  providing  for  a  change  of  to  correct  the  record,  the  defendant 

venue  in  civil  or  criminal  proceedings  cannot  move  to  change  the  place  of 

before  justices  of  the  peace,  approved  trial    where    the   statute  authorizing 

March  25,  1871  (Gen.  Stat.  Neb.  718),  such  changes  only  contemplates  their 
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6.  Who  may  Bxeroue  the  Bight. — The  right  to  a  change  in  a  civil 
cause  primarily  is  with  the  defendant,  because  of  the  selection  of 
the  place  of  trial  by  the  plaintiff/  and  usually  with  those  occupy- 
ing a  similar  relation  who  originally  had  no  choice  in  the  selection 
of  the  forum.* 

Corporations,  in  respect  to  their  right  to  change  the  place  of 

trial,  are  on  the  same  footing  as  individuals.' 

allowance  in  pending  cases.     Maxon  venor  in  the  action  as  to  the  original 

V,  Chicago,  etc.,  R.  Co.,  67  Iowa  226.  defendant.     Payne  t/.  Dicus,  88  Iowa 

Where  a  court  has  jurisdiction  as  to  423. 

some  of  the  causes  of  action  set  up  in  A  stranger  cannot  come  into  a  case 

a  petition,  hut  none  as  to  others,  de-  and,  by  mere  application  to  intervene, 

fendant  cannot  move  for  a  change  of  or  to  be  substituted  as  a  party  to  the 

venue    as   to  the   latter,   but   should  cause,   before  determination    of    the 

move  to  strike  them  from  the  petition,  application,  apply  for  and   secure   a 

Davis  V.  Kimball,  74  Iowa  84.  change  of  venue  or  a  change  of  forum. 

A  special  proceeding  for  which  the  BarkduU  v.  Callanan,  33  Iowa  391. 
statute    designates   the   court   is  not  Chtrnishee.  —  A    garnishee    in    pro- 
transferable  to  another  court.     Scott  ceedings   in   aid  of  execution   is  en- 
V.  Speed,  58  Mich.  311.  titled   to  change   the   place   of   trial. 

There  can  be  no  change  of  venue  of  Hewitt  v.  Follett,  51  Wis.  264. 

an  action  for  collection  of  delinquent  A  garnishee  occupies  the  relation  of 

taxes  on  real  estate.     State  v,  Shaw,  defendant  to  the  principal  action,  and, 

21  Nev.  222.  like  the  defendant  therein,  may  take 

In  an  action  of  debt  on  a  bond  the  achange  of  venue;  and  although  either 
venue  may  be  changed  under  special  of  the  parties  may  procure  a  trans- 
circumstances.  Meldrum  v,  Sarvis,  fer  of  the  cause,  it  will  nevertheless 
I  N.  J.  L.  236.  But  see  Shotwell  v,  proceed  against  the  garnishee  in  the 
Clark,  MS.,  Coxe  (N.  J.)  205.  court  where  it  was  commenced.    West- 

1.  Sight  of  Plaintiff.— The   plaintiff  phal  v.  Clark,  42  Iowa  371. 

cannot  move  to  change  the  venue.  He  Garnishment    is    auxiliary    to    the 

should  move  to  amend  the  declaration  principal  action,  and  an  issue  raised 

for  that  purpose.  Swartwout  v.  Payne,  by  the  answer  of  the  garnishee  must 

16  Johns.  (N.  Y.)  149.    See  also  Wake-  be  tried  iq  the  court  having  jurisdic- 

man  v.  Sprague,  7  Cow.  (N.  Y.)  164.  tion  of  the  subject  matter;  hence,  in 

Where  a  statute  (N.  Y.  Code  Civ.  the  absence  of  any  statute  in  that  be- 
Pro.,  §  417)  requires  the  summons  to  half,  the  garnishee  is  not  entitled  to  a 
state  the  county  in  which  the  trial  is  change  to  the  county  of  his  residence, 
desired,  the  plaintiff  cannot  change  Miller  v.  Mason,  51  Iowa  239. 
the  place  of  trial  so  designated  by  Inddmnltor  of  Sheriff. — After  a  nolle 
amending  his  complaint  under  section  pros,  has  been  entered  against  a  sheriff 
172,  allowing  amendments  of  plead-  in  an  action  against  him  and  his  in- 
ings  once  as  of  course.  Wadsworth  demnitors,  the  latter  have  no  right  to 
V,  Georger,  18  Abb.  N.  Cas,  (N.  Y.  remove  the  cause  to  a  county  to  which 
Supreme  Ct.)  199.  by  statute  the  sheriff  had  the  right  to 

8.  Substituted   Defendant. — One  sub-  cause   the    same    to    be    transferred, 

stituted  as  a  party  defendant  by  in-  Harvey  v.  Rich,  98  N.  Car.  95. 

terpleader  may  change  the   place  of  8.  Commercial    Ins.    Co.   v.    Mehl- 

trial,  although  the  original  defendant  man,  48  111.  313;  State  v.  Chamber  of 

failed  to  avail  himself  of  the  right.  Commerce,  47  Wis.  670;  Wheeler,  etc., 

Howell  V.  Stetefeldt  Furnace  Co..  69  Mfg.  Co.  v.  Lawson,  57  Wis.  400;  St. 

Cal.  153.  Louis,  etc.,R.  Co.  v.  Fowler,  113  Mo. 

InterTtnor. — An  Iowa  statute  (Code,  458. 

g  2589)  providing  that  if  an  action  is  Connty  where  Prinoipal  Place  of  Bnii- 

brought  in  the  wrong  county   it  may  nets  ii. — Where  a  corporation  may  be 

be   there   prosecuted  to  termination,  sued  in  the  county  where  the  obliga- 

unless  the  defendant,  before  answer,  tion  or  liability  arises  or  the  breach 

demand     a     change    to    the     proper  occurs,  as  well  as  in  the  county  where 

county,  applies  as  well  to  an  inter-  it  has  its  principal  place  of  business, 
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7.  Hnmber  of  Changes  Allowed. — By  statute  in  many  of  the 
states  the  place  of  trial  can  be  changed  but  once  by  either  party 
for  the  same  cause/  unless  it  be  a  cause  not  in  existence  when 


an  action  for  a  breach  of  contract  is 
presumptively  brought  in  the  proper 
county,  and  it  devolves  upon  the  com- 
pany to  show  matters  entitling  it  to  a 
change  of  the  place  of  trial  to  the 
county  wherein  it  has  its  principal 
place  of  business.  Chase  v.  South 
Pac.  Coast  R.  Co.,  83  Cal.  468. 

A  corporation  is  entitled  to  change 
the  place  of  trial  to  the  county  wherein 
it  has  its  principal  place  of  business  if 
the  contract  was  not  entered  into  or 
was  not  to  be  performed  in  the  county 
in  which  the  action  is  brought.  Byrum 
V,  Stockton  Combined  Harvester,  etc.. 
Works,  91  Cal.  657;  Cohn  v.  Central 
Pac.  R.  Co..  71  Cal.  488. 

1.  Alabama. — Rev.  Code,  g  4207;  Ex 
p.  Dennis,  48  Ala.  305. 

Indiana. — Nave  v.  Baird,  12  Ind. 
318;  Shriver  v.  Bowen,  57  Ind.  266; 
Leary  v.  Ebert,  57  Ind.  4x5;  Michigan 
Mut.  L.  Ins.  Co.  v»  Naugle,  130  Ind. 
79;  Shoemaker  v.  South  Bend  Spark 
Arrester  Co.,  135  Ind.  471. 

Kentucky. — Gen.  Stat.,  c.  12,  art.  4, 
g8;  Code,  §  2836;  Dilger  v.  Com.,  88 
Ky.  550. 

Missouri, — State  v.  Gates,  20  Mo. 
400. 

Nebraska. — In  re  Garst,  10  Neb.  79. 

Tennessee. — Sells  v.  King,  ii  Heisk. 
(Tcnn.)  397;  Gasaway  v.  Smith,  3 
Humph.  (Tenn.)i54. 

TVjTflj.  —  Code  Cr.  Pro.,  §  578; 
Webb  V.  State,  9  Tex.  App.  490,  citing 
Rothschild  v.  State,  7  Tex.  App.  519. 

Wisconsin. — Heath  v,  Mathiew,  19 
Wis.  114. 

A  statute  providing  that  but  one 
change  shall  be  granted  to  the  same 
side  '*  under  the  provisions  of  this 
section,"  means  that  there  shall  be 
but  one  removal  for  the  cause  men- 
tioned in  the  section,  and  not  by  the 
authority  and  effect  of  the  section; 
and  cannot  be  construed  to  allow  a 
removal  after  the  section  went  into 
effect,  where  there  had  been  one  re- 
moval for  the  same  cause  under  a 
prior  statute.  Fenelon  v.  Butts,  53 
Wis.  344. 

Where,  in  an  action  commenced  be- 
fore a  justice  of  the  peace,  defendant 
obtains  a  change  to  another  justice, 
the  plaintiff  is  not  thereby  precluded 
from  obtaining  still  another  change  if 


he  has  sufficient  grounds  therefor. 
Kan.  Comp.  Laws  1879,  p.  714.  §  75! 
Herbert  v.  Beathard,  26  Kan.  746. 

Election  of  Bight. — Where,  under  a 
statute  (Ind.  Stat.,  March  8,  1867) 
authorizing  but  one  change,  a  party 
may  have  a  change,  at  his  option, 
either  from  the  county  or  from  the 
judicial  circuit,  if  a  change  is  taken 
by  a  party  from  either  upon  the  theory 
that  he  is  entitled  thereto,  that  he  may 
have  the  benefit  of  a  fair  and  im- 
partial trial,  his  election  as  to  the  one 
will  preclude  him  from  subsequently 
procuring  a  change  from  the  other. 
Hutts  V,  Hutts,  62  Ind.  240. 

The  Iowa  Code,  §  2591,  providing 
that  *•  after  one  change  no  party  is 
entitled  to  another  for  any  cause  in 
existence  when  the  first  change  was 
obtained "  applies  where  the  first 
change  was  had  to  another  court  in 
the  same  county  for  the  prejudice  of 
the  judge  of  the  court  in  which  the 
action  was  brought,  and  the  second 
change  was  sought  for  local  prejudice 
and  to  procure  a  trial  in  another 
county.  Weare  v,  Williams,  69  Iowa 
252. 

Under  a  statute  authorizing  in  9"^ 
section  a  change  of  venue  in  a  crim- 
inal case  for  one  cause,  and  in  another 
a  change  for  another  cause,  and  pro- 
viding in  both  sections  that  the  ac- 
cused shall  be  entitled  to  a  change 
but  once,  after  a  change  is  had  for 
either  cause  a  second  change  cannot 
be  had  for  the  other.  Martin  v.  State, 
35  Wis.  294. 

Hew  Trial.— Where  a  statute  pro- 
hibits more  than  one  change  of  venue 
in  any  cause,  the  defendant  who  b&s 
procured  a  change  because  of  preju- 
dice of  the  judge  cannot,  upon  a  new 
trial,  have  another  change  upon  the 
same  grounds.  Baker  v.  State,  8^ 
Wis.  140. 

Sevml  Defendants. — Where  one  of 
several  defendants  has  procured  ^ 
change,  a  second  change  cannot  be  had 
by  another  defendant  who  answered 
before  the  change  and  thereafter  filed 
his  cross  complaint,  although  he  al- 
leges adverse  interests  to  plaintiff  and 
defendants,  and  applies  both  as  de- 
fendant and  cross  complainant.  Grif- 
fith V.  Dickerman,  123  Ind.  247,  cUini 
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the  former  change  was  made  ;  *  while  in  other  states  there  must 
be  express  constitutional  or  statutory  authority  for  the  second 
change,*  or  at  least  it  is  discretionary  with  the  court  to  grant  it.* 
In  others  again,  and  in  the  absence  of  statutory  inhibition,  there 
is  no  limitation  as  to  the  number  of  times  the  right  may  be 
exercised.*     The  change,  however,  which  will  preclude  the  right 


Peters  v,  Banta,  120  Ind.  416;  and  see 
also  Willard  v,  Ames,  130  Ind.  351. 

Second  Change  by  Consent. — Where  a 
statute  provides  that  no  suit  shall  be 
removed  more  than  once  or  in  any 
other  manner  than  that  prescribed  in 
the  act,  a  second  removal  by  consent 
is  unauthorized  and  void.  Wilson  v, 
Rodewald,  49  Miss.  506.  But  see  con- 
tra^ Hourigan  v.  Com.,  94  Ky.  520. 

1.  Millison  v.  Holmes,  i  Ind.  45; 
State  V.  Knight,  19  Iowa,  94;  Mussel- 
man  V.  Pierce,  40  Ind.  120;  Musselman 
V.  Musselman.  44  Ind.  120;  Schaentgen 
V.  Smith,  49  Iowa  359;  Michaels  v. 
Crabtree,  59  Iowa  615;  Lego  v,  Shaw, 
38  Wis.  40X;  and  compare  Schatt- 
schneider  v.  Johnson,  39  Wis.  387. 

The  fact  that,  under  a  statute  allow- 
ing a  transfer  of  a  cause  from  a  jus- 
tice's court  for  interest  or  prejudice, 
the  venue  has  been  changed  once,  will 
not  preclude  a  subsequent  removal  of 
the  cause  because  of  the  interest, 
prejudice,  or  bias  of  the  justice  to 
whom  the  cause  has  been  transferred. 
People  V,  Hubbard,  22  Cal.  34. 

Where  a  statute  prohibits  more 
than  one  change  of  venue  after  a 
change  has  been  granted  on  account 
of  the  bias  of  the  judge,  another 
change  cannot  be  had  from  another 
judge  for  the  same  cause.  Line  v. 
State,  51  Ind.  172. 

The  Iowa  Code,  §  2591,  providing 
that  *'  after  one  change  no  party  is 
entitled  to  another  for  any  cause  in 
existence  when  the  first  change  was 
obtained,"  does  not  preclude  a  de- 
fendant from  obtaining  a  change  of 
venue  for  the  prejudice  of  a  judge 
sitting  in  a  court  to  which  a  change 
was  obtained  by  the  plaintiff.  Upton 
V.  Paxton,  72  Iowa  295. 

Notwithstanding  a  statutory  prohi- 
bition that  "  in  no  case  shall  a  second 
removal  of  any  cause  be  allowed," 
yet,  where  the  first  change  is  made  to 
a  judge  who  has  been  a  counsel  in  the 
case,  it  is  his  duty  to  order  a  second 
change,  in  view  of  a  statute  providing 
that  no  judge  shall  sit  in  any  cause  in 
which  he  shall  have  been  a  counsel. 
State  V.  Gates,  20  Mo.  ^00 ^  followed  in 
State  V.  Underwood,  57  Mo.  40. 


Where  a  statute  allows  a  change  of 
venue  by  the  court  of  its  own  motion, 
the  accused  may  have  ii  again 
changed  upon  showing  the  existence 
of  grounds  which  would  have  entitled 
him  to  a  change  in  the  first  instance. 
Frizzell  v.  State,  30  Tex.  App.  42. 

9.  State  V,  Anderson,  96  Mo.  241. 

Where  a  constitutional  provision 
authorizing  changes  of  venue  fails  to 
contain  anything  indicating  a  purpose 
to  authorize  a  second  removal,  none 
should  be  permitted.  Price  v.  State, 
8  Gill  (Md.)  302. 

ExhaoBtion  of  Bight. — The  constitu- 
tional right  of  removal  having  once 
been  exercised,  the  right  is  exhausted 
so  far  as  the  party  securing  it  is  con- 
cerned; and  a  statute  (Code  Md.,  art. 
5,  §  15)  providing  for  the  removal  of 
a  cause  on  the  reversal  of  a  judgment 
by  the  appellate  court  to  some  other 
court  than  that  in  which  judgment 
was  rendered  has  no  application. 
State  V.  Baltimore,  etc.,  R.  Co.,  69 
Md.  340. 

Where  a  statute  respecting  a  change 
of  venue  in  criminal  cases  confers  on 
the  court  in  the  county  in  which  the 
offense  was  committed  the  power  to 
order  a  change  to  an  adjoining 
county,  the  jurisdiction,  when  exer- 
cised, is  exhausted.  Gandy  v.  State, 
27  Neb.  707,  adopting  State  v.  Mc- 
Gehan,  27  Ohio  St.  280. 

A  statute  providing  that  criminal 
cases  shall  be  tried  in  the  county 
where  the  offense  was  committed,  un- 
less it  shall  appear  that  a  fair  and  im- 
partial trial  cannot  be  had  therein,  in 
which  case  the  court  may  direct  the 
person  accused  to  be  tried  in  some 
adjoining  county,  confers  jurisdiction 
upon  the  court  in  the  county  where 
the  offense  was  committed  to  order 
the  accused  to  be  tried  in  an  adjoin- 
ing county,  and  that  jurisdiction, 
once  exercised,  is  exhausted,  and  a 
court  of  co-ordinate  power  cannot,  at 
another  time  and  place,  take  jurisdic- 
tion of  the  same  subject  matter.  State 
V.  McGehan,  27  Ohio  St.  280. 

8.  Fitzgerald  v.  People,  i  Colo.  56; 
Rothschild  v.  State,  7  Tex  App.  519. 

4.    Newport    v^   Row  en,    4    Hayw. 
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to  another  must  be  an  actual  change.^ 

IIL  Oeoitvds  fob  the  Chahoe— 1.  Generally. — The  place  of  trial 
will  not  be  changed  unless  for  a  ground  recognized  as  conferring 
the  right,*  and  then  only  when  warranted  by  the  circumstances.* 
Nor  will  a  change  be  ordered  for  a  ground  other  than  that  upon 
which  the  application  is  based."* 


(Tcnn.)  195;  U.  S.  v.  District  Ct.,  I 
Pin.  (Wis.)  569;  Goodno  v,  Oshkosh, 
31  Wis.  127. 

An  act  authorizing  a  change  of  the 
place  of  trial  upon  a  prescribed  show- 
ing, without  anything  to  show  a  re- 
striction of  the  right,  does  not  limit 
the  number  of  changes  which  a  party 
may  have.  State  «/.  Minski,  7  Iowa  536. 

Under  a  provision  authorizing  the 
removal  of  causes  when  brought  in 
the  wrong  county  (Mass.  Pub.  Stat.,  c. 
161,  g  12)  the  power  of  a  court  is  not 
exhausted  by  a  single  removal  if  more 
than  one  should  be  found  necessary. 
Hazard  v,  Wason,  152  Mass.  26S. 

Nonaooeptanoe  of  Gonditioni  of  First 
Change. — No  real  change  of  venue  is 
in  fact  had  within  Iowa  Stat.  1851, 
ii{  1708,  limiting  a  party  to  one  change, 
where  an  order  for  a  change  contains 
unauthorized  conditions  with  which 
the  applicant  refuses  to  comply. 
Eckles  V.  Kinney,  4  Iowa  539. 

Failure  to  Perfect  Change. — The  fact 
that  a  party  has  failed  to  perfect  a 
change  procured  by  him  will  render  it 
none  the  less  a  change.  Indianapolis, 
etc.,  R.  Co.  V.  Smythe,  45  Ind.  322; 
Michigan  Mut.  L.  Ins.  Co.  v.  Naugle, 
130  Ind.  79. 

Change  by  Agreement. — A  change  by 
agreement  of  the  parties  will  not  bar 
the  right  to  another  change.  Bixby 
V,  Carskaddon,  63  Iowa  164. 

New  Case. — The  dismissal  of  a  bill 
in  chancery  as  to  all  the  defendants 
except  one,  and  their  subsequent  res- 
toration to  the  case,  will  not  make  the 
case  a  new  one  within  a  statute  re- 
specting change  of  venue  and  limit- 
ing the  right  to  one  change.  Hunger- 
ford  V.  Cushing,  2  Wis.  397. 

1.  New  Indictment. — Where  a  nolle 
pros,  is  entered  after  a  change  of  venue, 
a  new  indictment  must  be  found  in  the 
county  in  which  the  crime  was  com- 
mitted, and  thereupon  defendant  may 
have  another  change  of  venue.  Potter 
V.  State,  42  Ark.  29. 

New  Parties. — Or  where  new  parties 
defendant  have  been  brought  into  the 
case.     Potter  v.  State,  42  Ark.  29. 

Election  of  Special  Judge.— The  elec- 


tion of  a  special  judge  to  try  a  cause 
is  not  a  change  of  venue  within  a  stat- 
utory prohibition  of  the  granting  of 
more  than  one  change  to  either  party. 
Koehler  v,  Criddle,  30  Mo.  App.  34- 
But  see  to  the  contrary  Pcrrin  v.  State, 
81  Wis.  135. 

BemoTal  within  Same  Connty.— The 
removal  of  a  cause  under  a  special  act 
respecting  the  removal  of  causes  from 
one  court  to  another  within  the  same 
county  is  such  a  removal  as  will  pre- 
clude the  right  to  again  remove  the 
cause  out  of  the  county  within  a  stat- 
ute prohibiting  more  than  one  re- 
moval.   State  V,  Wofford,  119  Mo.  375. 

2.  The  cause  for  which  a  change 
will  be  granted  must  be  one  specified 
by  the  statute.  Morris  v.  Graves,  2 
Ind.  354. 

The  fact  that  an  application  for  a 
change  of  venue  has  been  filed  and 
accepted  in  another  case  involving 
the  same  issues  is  not  a  ground  for 
the  change.  Bennett  v.  Carey,  57 
Iowa  221. 

Political  Prominence  of  the  accused 
is  not  "good  cause'*  within  N.  Y. 
Crim.  Code,  §  344,  for  the  transfer  of 
the  case  to  the  Court  of  Oyer  and 
Terminer;  but  the  novelty  and  impor- 
tance of  the  questions  involved  are 
**good  cause"  therefor,  especially  if 
the  prosecuting  officer  declares  them 
to  have  been  already  decided  in  the 
instructions  to  the  grand  jury  in 
the  Court  of  General  Sessions.  So 
held  upon  an  indictment  of  railway 
officials  for  violation  of  the  Car-heal- 
ing Act.  New  York  Laws  1890,  c. 
421;  People  V.  Clark  (Supreme  Ct.), 
15  N.  Y.  Supp.  79. 

Party  Spirit.— The  venue  will  not  be 
changed  on  the  ground  of  the  preva- 
lence of  a  strong  party  spirit  agaiflst 
the  applicant.  Zobieskie  c  Bauder, 
I  Cai.  (N.  Y.)  487. 

8.  The  court  will  not  change  a 
venue  properly  laid  except  upon 
special  circumstances.  Bell  v.  Mor- 
ris Canal,  etc.,  Co.,  15  N.  J.  L.  63. 

4.  Houck  V,  Lasher,  17  How.  Pr« 
(N.  Y.  Supreme  Ct.)  520;  Dupree  v* 
State,  2  Tex.  App.  613. 
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8.  Action  Bronght  in  Wrong  County.— Usually  it  is  the  right  of 
one  sued  in  personam  to  have  the  cause  tried  in  the  county 
wherein  he  resides,  and  when  it  is  brought  in  any  other  county  he 
has  the  like  right  to  have  it  removed  *  by  presenting  a  state  of 


The  cause  for  which  the  change  is 
asked  must  exist  at  the  time  the  ap- 
plication is  made.  State  v,  Greer,  22 
W.  Va.  800. 

1.  Ca/i>rifw.— O'Neil  v.  O'Neil,  54 
Cal.  187;  Watlcins  V.  Degener,  63  Cal. 
500;  Sayward  v.  Houghton,  82  Cal. 
628. 

Colorado. — De  Wein  v.  Osborn,  12 
Colo.  407 ;  Fletcher  v,  Stowell,  17 
Colo.  94;  Wasson  v.  Hoffman,  4  Colo. 
App.  491. 

Georgia. — Murdockv.  Little,  18  Ga., 
719. 

Iowa. — Lyon  v.  Cloud,  7  Iowa  i  ; 
Goldsmith  v.  Willson,  67  Iowa  662; 
Marquardt  v.  Thompson,  78  Iowa  158. 
Compare  Sketchley  v.  Smith,  78  Iowa 

543. 

Michigan. — Simpson  v.  Kelley,  81 
Mich.  116;  Stimson  v.  Michigan  Shin- 
gle Co.,  71  Mich.  374. 

Mississippi. — Spain  v.  Winter, Walk. 
(Miss.)  152.  Compare  Baum  v.  Burns, 
66  Miss.  124. 

Montana. — Yore  v.  Murphy,  10 
Mont.  304;  Wallace  v,  Owsley,  11 
Mont.  219. 

AVva</a.— Williams  v.  Keller,  6  Nev. 
141. 

New  Jersey. — Dennis  v.  Ford,  7  N, 
J.  L.  200. 

New  York. — Veeder  v.  Baker,  83 
N.  Y.  156;  Houck  V.  Lasher,  17  How. 
Pr.  (N.  Y.  Supreme  Ct.)  520;  Philbrick 
V.  Boyd,  16  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)393;  Serially  v.  Wells,  I  Cow.  (N. 
Y.)  196;  Clark  v.  Campbell,  54  How, 
Pr.  (N.  Y.  Supreme  Ct.)  166.  See  also 
Claflin  V.  Eagan  (Supreme  Ct.),  14  K. 
Y.  Supp.  240;  Smerling  v.  Foss  (Su- 
preme Ct.),  19  N.  Y.  Supp.  959;  Acker- 
man  V.  Herrick,  71  Hun.  (N.  Y.)  190; 
Radney  v.  Hutchinson  (Supreme  Ct.), 
50  N.  Y.  St.  Rep,  420. 

Wisconsin. —  Foster  v.  Bacon,  9  Wis. 
345;  Dodge  V.  Barden,  33  Wis.  246; 
Van  Kleck  v.  Hanchett,  51  Wis.  398; 
Meiners  v.  Loeb,  64  Wis.  343. 

Although  a  statute  (Code  Iowa,  § 
2581)  authorizes  an  action  for  breach 
of  a  written  contract  to  be  brought  in 
the  connty  in  which  by  its  terms  it  was 
to  be  performed,  persons  not  parties 
thereto,  who  are  made  defendants  on 
the  ground  that  they  have  become 


liable  to  perform  the  conditions 
thereof,  may  change  the  venue  to  the 
county  of  their  residence.  Wright, 
etc.,  Oil,  etc.,  Mfg.  Co.  v.  Kleigel,  70 
Iowa  578. 

The  hearing  of  an  application  made 
to  a  court  wherein  judgment  was  ren- 
dered for  leave  to  issue  an  execution 
cannot  be  changed  to  the  county 
wherein  the  judgment  debtor  resides, 
where  the  leave  can  be  granted  only 
by  the  court  applied  to.  HoUowell  v, 
Dickerson,  46  Iowa  569. 

Where  it  appears  that  the  cause  of 
action  did  not  arise  in  the  county  to 
which  the  change  is  sought,  and  that 
none  of  the  defendants  there  reside, 
the  application  is  properly  refused. 
Dauchy  v.  Taylor,  9  N.  J.  L.  96; 
McMenomy  f.  Williamson,  11  N.  J.  L. 
316. 

Agent  in  Connty.—The  fact  that  a 
nonresident  defendant  has  an  agent 
representative  in  a  county  other  than 
the  one  in  which  the  action  is  brought 
furnishes  no  ground  for  a  change  to 
the  residence  of  the  agent.  Dean  v^ 
White,  5  Iowa  266. 

People  as  Plaintifb.  <- In  an  action 
where  the  people  of  the  state  are 
plaintiffs,  the  place  of  trial  should  not 
be  changed  on  account  of  the  resi- 
dence of  defendant.  People  v.  Cook, 
6  How.  Pr.  (N.  Y.  Supreme  Ct.)  448. 

Where  a  Corporation  Brings  an  Action 
in  a  county  other  than  that  in  which 
it  has  its  principal  place  of  business, 
against  a  defendant  who  resides  in 
the  county  where  such  place  of  busi- 
ness is  located,  the  defendant  is  en- 
titled to  change  the  place  of  trial  to 
the  county  of  his  residence.  Rossie 
Iron  Works  v.  Westbrook,  59  Hun 
(N.  Y.)  345. 

Attorney's  Sesidenoa. — In  Michigan  a 
change  may  be  had  to  the  county 
wherein  a  party  or  his  attorney  re- 
sides. Ann.  Stat.,  §  6499;  Simpson 
V.  Kelley,  81  Mich.  116. 

The  statute  (Ann.  Stat.,  §  6499)  re- 
fers, however,  to  a  bona  fide  attorney 
of  record,  and  not  to  one  simulating 
substitution  after  the  proceeding  for 
removal  is  begun.  Kelley  v.  Simp- 
son, 79  Mich.  392. 

And  a  removal  cannot  be   based 
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facts  which  will  warrant  the  change.*  This  is  true,  however,  only 
when  the  sole  defendant  or  all  the  defendants  are  nonresidents 
of  the  county  in  which  the  action  is  brought.* 


upon  the  residence  in  the  county  to 
which  the  change  is  desired  of 
"counsel"  who  is  not  the  attorney 
of  record.  Stimson  v,  Michigan 
Shingle  Co.,  71  Mich.  374;  Bolles  v, 
Sault  Sav.  Bank,  etc.,  Co.,  86  Mich. 
229  ;  Davidson  v.  Grand  Trunk  Ele- 
vator Co.,  97  Mich.  456. 

In  New  York  it  was  held  that  attor- 
neys are  not  privileged  to  have  venue 
changed  to  their  residence.  King  v. 
Burr,  20  Johns.  (N.  Y.)  274. 

1.  Under  a  statute  (Code  Iowa, 
g  2589)  allowing  a  change  by  a  de- 
fendant before  answer,  a  nominal 
party  is  not  entitled  to  change  the 
venue  without  the  concurrence  of  his 
codefendant,  the  real  party  in  inter- 
est, who  prior  to  the  application  has 
filed  his  answer.  Omaha,  etc.,  R. 
Co,  V,  O'Neill,  81  Iowa  463. 

An  Amendment  to  a  Petition  which 
does  not  institute  a  new  action  will 
not  authorize  defendants  added  after 
the  Amendment  to  change  the  venue 
to  the  county  of  their  residence.  An- 
derson V.  Orient  F.  Ins.  Co.,  88  Iowa 

579- 
CroM    Petition.  —  Where    a    statute 

(Code  Iowa,  §  2663)  contemplates  a 
trial  of  the  issues  joined  on  a  cross 
petition  in  the  court  in  which  the  orig- 
inal action  is  pending,  if  that  county 
is  the  proper  one  a  defendant  to  the 
cross  petition  has  no  right  to  a  change 
to  the  county  of  his  residence.  State 
Bank  v.  Crist,  87  Iowa  415. 

Denial  of  Jurisdiction. — Under  a  stat- 
ute (Code  S.  Car.,  §  147,  subd.  i)  pro- 
viding that  the  court  may  change  the 
place  of  trial  "  where  the  county  des- 
ignated for  that  purpose  in  the  com- 
plaint is  not  the  proper  county," 
where  defendants,  who  are  nonresi- 
dents of  the  county  in  which  an  action 
is  brought,  deny  in  the  answer  the  ju- 
risdiction, the  court  may,  on  plaintiff's 
motion,  change  the  place  of  trial  to 
the  proper  county.  Steele  v.  Exum, 
22  S.  Car.  276. 

Divorce  Suit. — A  defendant  served 
in  his  own  county  with  a  summons 
and  complaint  in  a  suit  for  divorce, 
commenced  in  another  county,  is  en- 
titled to  have  the  place  of  trial 
changed,  on  serving  an  affidavit  of 
his  residence,  with  notice  of  motion 


for  the  change,  upon  plaintiff's  at- 
torney.    Moe  V.  Moe,  39  Wis.  308. 

Court' 1  Own  Motion. — Although  the 
action  may  be  brought  in  a  wrong 
county,  it  is  not  the  duty  of  the  court 
to  transfer  it  to  the  proper  county  of 
its  own  motion.  Fletcher  v,  Stowell, 
17  Colo.  94. 

Action  against  Sheriff  and  Indemniton. 
— After  a  nolle  pros,  as  to  a  sheriff,  in 
an  action  brought  against  him  and 
his  indemnitors  in  a  county  other 
than  that  in  which  the  sheriff  is  en- 
titled to  have  the  cause  tried,  the  in- 
demnitors are  not  entitled  to  have  the 
place  of  trial  changed  to  the  county 
of  the  sheriff.  Harvey  v.  Rich,  98 
N.  Car.  95. 

Suits  before  Jnstioet. — In  the  absence 
of  statutory  authorization  an  action 
brought  before  a  justice  of  the  peace 
in  the  wrong  township  cannot  be 
changed  to  the  proper  township. 
Statutory  provisions  respecting  ac- 
tions brought  in  the  wrong  county 
have  here  no  application.  Meunch  v. 
Breitenbach,  41  Iowa  527. 

Coiuity  haying  JuriedietioB. — Where 
the  petition  shows  that  an  action  is 
brought  in  the  county  prescribed  by 
statute  (Code  Iowa,  §  2581)  as  the 
county  having  jurisdiction  of  the  sub- 
ject matter,  defendant  is  not  entitled 
to  a  change  to  the  county  of  his  resi- 
dence. Ft.  Dodge  Coal  Co.  v,  Willis, 
71  Iowa  152. 

S.  Carter  v.  Sommermeyer,  27  Wis. 
665;  Campbell  v.  Chambers,  34  Wis. 
310;  McKenzie  v.  Barling,  loi  Cal. 
459:  Remington  Sewing  Mach.  Co.  r. 
Cole,  62  Cal.  311;  Pieper  v.  Centinela 
Land  Co.,  56  Cal.  173  ;  Fie  kens  r. 
Jones,  Park.  Cal.  Dig.  83.  See  also 
Sailly  V,  Hutton,  6  Wend.  (N.  Y.) 
508;  Simmons  v.  McDougall,  2  How. 
Pr.  (N.  Y.)  77;  Legg  v.  Dorsheim,  19 
Wend.  (N.  Y.)  700. 

Where  a  motion  was  made  to  trans* 
fer  an  equity  cause  under  the  N.  Y. 
Judiciary  Act  of  1847  from  the  county 
where  it  was  brought,  in  which  only 
one  defendant  resided,  to  the  county 
in  which  all  the  others  resided,  the 
court  refused  to  consider  whether  the 
one  defendant  was  a  proper  party  or 
not,  pending  a  hearing  respecting  that 
question.    Jefferson  County  Bank  9. 
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Bat  the  Eight  eannot  be  Defeated  by  the  action  of  plaintiff  in  adding 
as  defendants  persons  having  no  real  interest  in  the  controversy, 
but  added  for  the  sole  purpose  of  retaining  the  cause  in  the  county 
where  brought,*  nor  by  the  fact  that  objections  exist  to  the 
county  to  which  it  is  proposed  to  make  the  change.* 

Local  Actions. — The  right  to  have  the  venue  changed  to  the  county 
of  defendant's  residence  cannot  be  asserted  where  from  the  nature 
of  the  action  it  is  triable  in  the  county  where  the  subject  matter 
is  situated,  as  actions  and  suits  concerning  land  and  interests 
therein,'  attachment  proceedings,*  or  other  actions  of  a  local 
nature.* 

Prime,  3  How.  Pr.  (N.  Y.  Supreme  Ct.)  an  action  against  both  in  that  county, 

278.  a  change  should  be  granted.     Blake 

Hew  Party  Introdnoed  by  Amendment,  v.  Raemisch,  26  Wis.  586. 

—  Where    defendant,    in    an     action  2.  The  venue  must  be  changed  to 

against  him  for  necessaries  furnished  the   county   of  the  defendant's  resi- 

his  wife,  who  was  a  resident  of  the  dence,   although  the   judge  for  that 

county     wherein      the     action     was  county  had  been  retained  by  plaintiff 

brought,  moved  to  change  the  place  before  his  election  to  office.     State  v. 

of  trial  to  the  county  of  his  residence,  McArthur,  13  Wis.  407. 

and  pending  the  motion  the  wife  was  The  disqualification  of  the  judge  in 

made  a  party  by  amendment,  it  was  the  county   of  defendant's  residence 

held  that   the   motion  was  properly  is  no  reason  for  refusing  the  change, 

denied.      Tibbetts  v,  Wadden  (Iowa,  Paige  v,  Carroll,  61  Cal.  215. 

1895).  62  N.  W.  Rep.  693.  8.  Cole?/.  Conner,  10 Iowa 299.     See 

Where  a  Party  is  Improperly  Joined  as  also  Gunnison  County  v,  Sagua*che 
defendant  in  an  action  brought  in  a  County,  2  Colo.  App.  412;  Drink- 
county  other  than  that  in  which  he  re-  house  v.  Spring  Valley  Water  Works, 
sides,  and  his  liability  does  not  de-  80  Cal.  308. 

pend  upon  that  of  his  codefendants,  Aotions  Conoerning  Land. — An  action 
he  is  entitled  to  a  change  to  the  to  abate  a  nuisance  is  an  action  con- 
county  of  his  residence.  Farmers',  cerning  land  within  Code  Cal.,  §392, 
etc.,  Bank  v,  Cohen,  71  Iowa  473.  requiring  such  actions  to  be  tried  in 

Failure  to  Obtain  Judgment  against  See-  the  county  wherein  the  land  is  situ- 

identi. — Under  a  statute*  (Code  Iowa,  ated,  and  cannot  be  removed  to  the 

§  2587)  providing  that  when  an  action  county  wherein  the  defendant  resides. 

is  against  several  defendants,  some  Mary sville  ?/. North  Bloomfield  Gravel 

of  whom  are  residents  and  others  non-  Min.  Co.,  66  Cal.  343. 

residentsof  the  county,  and  the  action  Likewise  an  action  to  have  a  deed 

is  dismissed  as  to  the  residents,  or  declared  a  mortgage  and  for  redemp- 

judgment  is  entered  in  their  favor,  or  tion.     Baker  ».  Fireman's  Fund  Ins. 

there  is  a  failure  to  obtain  judgment  Co.,  73  Cal.  182. 

against  such  residents,  the  nonresi-  Also  an  action  for  the  reformation 

dents  may  have  the  case  dismissed,  of  a  contract   for   the   sale   of   land. 

A    nonresident    is    not    entitled    to  Franklin  v.  Dutton,  79  Cal.  605. 

change  the  venue  on  the  ground  of  Where  an   action  to  quiet  title  to 

failure  to  obtain  judgment  against  the  land  situated  in  several  counties  is 

other  defendants,  so  long  as  the  right  brought  in  one  of  such  counties,  a 

to  a  judgment  against  them  remains  defendant  who  claims  adversely  land 

undetermined.     McAlister  v,  Safley,  situated  in  another  of  such  counties, 

65  Iowa  719.  wherein    he   resides,    cannot    change 

1.  Rupp  V,  Swineford,  40  Wis.  28;  the    place    of   trial   to    that    county. 

Troy    Portable     Grain    Mill    Co.    v,  Pennie ».  Visher,  94  Cal.  323. 

Bowen,  7  Iowa  465.  4.  Sketchley  v.  Smith,  78  Iowa  542; 

If  the  holder  of  a  note  by  collusion  Baum  v.  Burns,  66  Miss.  124. 

procure  it  to  be  indorsed  by  a  person  6.  Keplevin  being  a  local  action,  as 

residing  in  a  county  other  than  that  a  rule,  the  venue  will  not  be  changed. 

of  the  maker's  residence,  and  bring  Atkinson  v,   Holcomb,    4    Cow.  (N. 
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But  where  such  a  suit  or  action  is  brought  in  a  county  other 
than  that  in  which  the  land  is  situated,  it  is  proper  to  change  the 
place  of  trial  to  that  county.* 

Tnuiiitory  Afitloni. — Although,  as  a  rule,  the  defendant  may  change 
the  place  of  trial  of  a  transitory  action  to  the  coun  ty  of  his  resi- 
dence,* the  rights  of  corporations  in  this  respect   being  largely 


Y.)  45;  Williams  v,  Welch,  5  Wend. 
(N.  Y.)  290.  See  also  Brice  v,  Van- 
derheyden,  9  Wend.  (N.  Y.)  472,  an 
action  of  trover. 

AppUoation  of  Statuto.  —  A  statute 
(Sanb.  &  B.  Ann.  Stat.  Wis.,  §  2624) 
which  makes  it  the  duty  of  the  Cir- 
cuit Court  to  change  the  place  of  trial 
of  any  action  commenced  before  a 
justice,  or  in  an  inferior  court,  and 
pending  in  a  Circuit  Court  upon  ap- 
peal, to  the  county  of  the  defendant's 
residence,  if  he  show  that  he  was, 
when  the  action  was  commenced,  a 
resident  of  such  county,  is  applicable 
to  both  local  and  transitory  actions. 
Rayson  v.  Horton  (Wis.,  1895),  63  N. 
W.  Rep.  0,1%^  following  Van  Kleck  v. 
Hanchett,  51  Wis.  398. 

1.  Mortgage  Foreoloonro. — Trial  of  an 
action  to  dissolve  a  copartnership  and 
to  foreclose  a  mortgage  on  its  real 
estate  should  be  changed  to  the 
county  wherein  the  land  lies.  Falls 
of  Neuse  Mfg.  Co.  v,  Brower,  105  N. 
Car.  440. 

Where  a  petition  contains  one  count 
on  a  note  and  another  on  a  mortgage 
given  to  secure  it  for  foreclosure,  the 
venue  cannot  be  changed  to  the  county 
in  which  the  mortgaged  premises  are 
situated  until  after  the  election  of 
the  plaintiff  to  proceed  for  foreclosure 
alone.    Breckinridge  v.  Brown,  9  Iowa 

396. 

It  is  no  objection  to  the  regularity 
of  foreclosure  proceedings  that  the 
place  of  trial  is  in  a  county  other 
than  that  in  which  the  mortgaged 
premises  are  situated,  where  there  has 
been  no  motion  or  demand  to  change 
the  place  first  selected,  nor  a  consent 
to  the  change,  or  an  order  of  the 
court  to  that  effect.  Marsh  v,  Lowry, 
26  Barb.  (N.  Y.)i97,  16  How.  Pr.  (N. 

'  Y.)4i. 

Aotioo  to  Sot  Afido  Conveyanoe. — The 
venue  of  an  action  to  have  a  deed  of 
conveyance  declared  void  for  fraud 
may  be  changed.  Starks  v.  Bates,  12 
How.  Pr.  (N.  Y.  Supreme  Ct.)  465. 

That  a  part  of  assigned  property, 
the  assignment  of  which  is  sought  to 
be  set  aside,  is  real  estate  in  another 


county,  is  ground  for  a  change  of 
venue.  Moss  v.  Gilbert,  18  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  202. 

Spociflo  Porformanoe  of  Land  Contraet 
— An  action  for  the  specific  perform- 
ance of  a  contract  for  the  exchange 
of  lands  in  different  counties  is  prop- 
erly removed  to  the  county  in  which 
the  land  of  the  defendant  is  situated. 
Kearr  v.  Q^rtlett,  47  Hun  (N.  Y.)  245. 

Trospaio. — In  an  action  for  trespass, 
where  the  value  of  the  land  in  con- 
troversy is  insignificant,  and  the  con- 
venience of  witnesses  and  the  ends 
of  justice  will  be  promoted  and  the  ex- 
pense of  the  trial  reduced,  it  is  proper 
to  change  the  place  of  trial  to  the 
county  where  the  lands  are  situated. 
Dexter  v.  Alfred,  128  N.  Y.  618. 

Breaoh  of  Covenant. — An  action  on  a 
covenant  of  seizin  will  be  changed  to 
the  county  wherein  the  land  is  situ- 
ated. Clarkson  v,  Gifford,  i  CaL 
(N.  Y.)  5. 

The  tiial  of  an  action  for  breach 
of  covenant  of  seizin  and  warranty 
will  not  be  changed  to  the  county  in 
which  the  lands  are  situated,  in  the 
absence  of  special  circumstances. 
Ward  V.  Holmes,  7  N.  J.  L.  171. 

Prooednre  when  Action  Brought  in 
Wrong  County. — It  is  error  to  dismiss 
a  suit  for  the  foreclosure  of  a  mort- 
gage because  it  was  commenced  in  the 
wrong  county;  the  venue  should  be 
changed,  as  prescribed  by  Code  Iowa, 
§  1702.     Cole  V,  Conner,  10  Iowa  299. 

In  California^  where  an  action  to 
try  title  to  land  is  not  brought  in 
the  county  wherein  the  land  lies,  the 
action  must  be  dismissed  for  want  of 
jurisdiction.     Fritts  z/.  Camp,  94  Gal 

393. 
S.  In   an   action   on  a   promissory 

note    the    venue    may    be    changed. 

Allen  V.   Brace,    i  Cai.   (N.  Y.)  107. 

But     very    special    cause     must   be 

shown.     Woods  v.  Van  Rankin,  X  Cai. 

(N.  Y.)  122. 

The  Venue  may  be  changed  in  ao 

action  against  a  sheriff  for  an  escape. 

Bogert  V.  Hildreth,  i  Cai.  (N.  Y.)  i. 

See  Wilson  v,  Jenkins,  i  Edm.  SeL 

Cas.  (N.  Y.)  384- 
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controlled  by  statutes,*  yet  as  afiFecting  the  right  of  removal  the 
action  will  not  be  deemed  to  have  been  brought  in  the  wrong 
county,  where  it  is  brought  in  any  county  in  which  service  may 
be  had.* 

Lon  of  Bight. — The  right,  however,  may  be  lost  by  the  failure  of 
the  defendant  to  seasonably  avail  himself  of  it' 

8.  Local  Prejndioe — a.  Criminal  Cases — (i)  Generally— 'S^%\iiu 
lUr  Trial. — The  right  of  one  accused  of  crime  to  a  fair  and  im- 
partial trial  was  recognized  at  common  law,  and  is  preserved  in 
the  several  states  by  constitutional  provisions  or  otherwise,*  and 
where  it  is  shown  that  such  excitement  or  prejudice  exists  within 
the  county  wherein  the  indictment  was  found  as  will  preclude  a 
fair  and  impartial  trial,  the  accused  is  entitled  to  a  removal.* 


1.  Under  the  California  Constitu- 
tion, which  provides  that  corporations 
may  be  sued  in  the  county  where  the 
contract  sued  on  was  made  or  was  to 
be  performed,  or  where  the  obligation 
or  liability  arose  or  the  breach  oc- 
curred, or  in  the  county  where  their 
principal  place  of  business  is  situated, 
a  railway  company  whose  principal 
place  of  business  is  in  one  county, 
when  sued  in  another  county  for  the 
breach  of  a  contract  made  in  the  first- 
mentioned  county  is  entitled  to  a 
change  to  that  county.  Cohn  v.  Cen- 
tral Pac.  R.  Co.,  71  Cal.  4S8, 

Where  a  corporation  had  manifested 
no  interest  in  a  suit  to  compel  per- 
formance of  a  shareholder's  contract 
to  transfer  his  share,  he  was  held  en- 
titled to  a  change  to  the  county  of  his 
domicile.  Sayward  v,  Houghton,  82 
Cal.  628. 

In  an  action  for  breach  of  warranty 
instituted  in  A  county,  where  the  con- 
tract was  not  made  or  to  be  performed, 
the  defendant  corporation  was  held 
to  be  entitled  to  a  change  to  B  county, 
where  it  had  its  principal  place  of 
business,  although  it  also  did  busi- 
ness in  A  county.  ByrumT^.  Stockton 
Combined  Harvester,  etc.,  Works,  gi 
Cal.  657. 

2.  Brown  V.  Deschuttes  Bridge  Co., 
23  Oregon  7. 

8.  The  failure  to  move  for  the  trans- 
fer of  a  cause  to  the  proper  county  is 
a  waiver  of  the  right.  Kipp  v.  Cook, 
46  Minn.  535  ;  Leach  v.  Kohn,  36 
Iowa  144. 

Appearing  and  defending  in  the 
wrong  county  will  operate  as  a  waiver 
of  the  right  to  have  the  action  trans- 
ferred to  the  proper  county.  Norton 
V.  Marksberry  (Ky..  1887),  5  S.  W. 
Rep.  482;  Logan  v,  Texas  Bldg.,  etc., 


Assoc.  (Tex.  Civ.  App.,  1894),  28  S. 
W.  Rep.  141. 

Where  the  demand  for  a  change  is 
made  before  answer,  as  required  by 
statute,  the  defendant  does  not  lose 
his  right  to  the  change  by  demurring 
to  the  complaint  and  thereafter  re- 
sisting a  motion  for  a  judgment  upon 
the  demurrer  as  frivolous.  Foster  v. 
Bacon,  9  Wis.  345. 

4.  State  V.  Burris,  4  Harr.  (Del.)  582. 
The  right  to  a  fair  and  impartial 

trial  should  not  be  affected  by  sug- 
gestions or  arguments  of  inconven- 
ience or  delay.  Wormeley  v.  Com., 
10  Gratt.  (Va.)  658. 

The  guaranty  contained  in  section 
ID  of  the  Ohio  Bill  of  Rights,  that  an 
accused  person  shall  have  a  "  trial  by 
an  impartial  jury  of  the  county  or 
district  in  which  the  offense  is  alleged 
to  have  been  committed,"  does  not 
require  that  the  trial  shall  take  place 
within  the  judicial  district  where  the 
indictment  is  found;  and  under  Rev. 
Stat.,  §  7263,  the  court  in  which  an 
indictment  is  returned  may,  on  motion 
of  the  accused,  if  an  impartial  jury 
cannot  be  had  there,  order  that  he  be 
tried  in  an  adjoining  county.  State 
V,  McCarty  (Ohio,  1895),  39  N.  E.  Rep. 
1041. 

5.  Posey  v.  State,  73  Ala.  490 ; 
Seams  v.  State,  84  Ala.  410;  Garcia  v. 
State  (Fla.,  1894),  16  So.  Rep.  223; 
State  V,  Foster  (Iowa,  1894),  59  N.  W. 
Rep.  8;  State  v.  Ford,  37  La.  Ann. 
443;  State  V.  Gonsoulin,  38  La.  Ann. 
459;  People  V.  Webb,  i  Hill  (N.  Y.) 
179;  People  V.  Long  Island  R.  Co.,  16 
How.  Pr.  (N.  Y.  Supreme  Ct.)  106; 
Holcomb  V,  State,  8  Lea  (Tenn.)  417, 

It  must  appear  that  a  trial  in  tlie 
vicinage  is  likely  to  result  in  a  mis- 
carriage of  justice— 1.^.,  that  the  coro- 
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(2)  WJuit  must  be  Shown. — But  to  authorize  the  change  it  must 
be  satisfactorily  shown  that  an  impartial  trial  and  an  unbiased 
verdict  cannot  reasonably  be  expected,*  by  the  presentation  of 
facts  which  will  warrant  the  court  in  concluding  that  the  alleged 
prejudice  actually  exists.* 

(3)  Nature  of  Prejudice, — ^To  warrant  the  change  it  must  appear 
that  the  prejudice  is  against  the  accused  personally,  and  not 
against  the  offense  with  which  he  is  charged.*     The  prejudice 

munity  has  been  so  warped  by  passion  proved,   but   whether,    upon  all  the 

and  prejudice  that  there  is  danger  of  evidence  submitted,  there  was  reasoo- 

the  jury  being  influenced  by  the  opin-  able    ground    for   the    fear  that  the 

ions  and  prejudice  of  the  public,  and  alleged   prejudice    actually    existed, 

not  entirely  and  exclusively  by  the  Jamison  v.  People,  145  111.  357. 
evidence,  in  reaching  a  verdict.    Mus-        Mere  Expreseioiii  of  Opinion  that  one 

coe  V.  Com.,  87  Va.  460.  accused  of  crime  can  or  cannot  have 

Prejudices  which  will  warrant  the  a  fair  and  impartial  trial  are  worth- 
removal  of  civil  cases  are  not  appli-  less  as  evidence  ^r^  or  ^<7m  unless  they 
cable  in  criminal  causes  unless  made  are  supported  by  sufficient  reasons 
so  by  statute.  Hourigan  v.  Com.,  testified  to  as  facts.  Byers  v.  State 
94  Ky.  520.  (Ala.,  1894),  16  So.  Rep.  716;  Hawes 

In  Virginia  where  prejudice  exists  in  v.  State,  88  Ala.  37;  Seams  v.  State, 

the  county  in  which  an  indictment  is  84  Ala.  410;  Salm  v.  State,  89  Ala. 

found   the   jury    may  be   summoned  56;  Jackson  v»  State  (Ala.,  1S94),  16 

from  another  county,  but  not  until  an  So.   Rep.   523;  Birdsong  v.  State,  47 

effort  has  been  made  to  obtain  a  jury,  Ala.  68. 

from  the  venire  already  summoned,        Information  Derived  from   ConiiieL— 

free   from   the    exception.      Puryear  An  affidavit  charging  that  the  sheriff 

V,  Com.,  83  Va.  51;  Wright  v.  Com.,  and  his  deputies  are  biased  and  prej- 

33  Gratt.  (Va.)  880;  Waller  v.  Com.,  udiced    against    the    prisoner,   made 

84  Va.  492.     See  also  Joyce  v.  Com.,  upon   information  derived  from  the 

78  Va.  287.  counsel  of  the  accused,  is  insufficient 

1.  Posey  V.  State,  73  Ala.  490;  Seams  to  warrant  a  change.  People  v.  Shu- 
V,  State,  84  Ala.  410;  Hussey  v.  State,  ler,  28  Cal.  490. 

87  Ala.  121;  State  v,  Furbeck,  29  Kan.  Improbable  Statement. — la  an  affida- 
532;  State  V,  Brownfield,  83  Mo.  448;  vit  for  a  change  of  venue,  the  state- 
State  V,  Barton,  8  Mo.  App.  15;  ment  of  one  accused  of  a  misde- 
People  V,  Bodine,  7  Hill  (N.  Y.)  147;  meanor.  which  is  not  of  a  nature 
People  V.  Wright,  5  How.  Pr.  (N.  Y.  calculated  to  influence  parties  or  ex- 
Supreme  Ct.)  23;  People  V,  Baker,  3  cite  the  prejudice  of  the  community 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  42;  Peo-  against  him,  that  the  people  of  four 
pie  V,  Sammis,  3  Hun  (N.  Y.)  560;  counties  are  so  prejudiced  against 
People  V,  Squire  (Supreme  Ct.),  i  N.  him  that  he  cannot  receive  therein  a 
Y.  St.  Rep.  534;  People  v.  Sharp,  5  fair  and  impartial  trial,  is  so  improb- 
N.  Y.  Crim.  Rep.  155;  Wormeley  v,  able  on  its  face  that,  in  the  absence  of 
Com.,  10  Gratt.  (Va.)  658;  McAllister  any  showing  of  facts  as  to  its  prob- 
V,  Territory,  i  Wash.  Ter.  360.  ability,  the  court  to  which  the  appli- 

2.  De  Walt  v,  Hartzell,  7  Colo.  601;  cation  is  made  is  justified  in  refusing 
Hughes  V,  People,  5  Colo.  436;  People  it.  State  v,  Hutchinson,  27  Iowa  212. 
V.  Shuler,  28  Cal.  490;  Peters  v,  U.  S.  8.  A  Combination  of  Influential  Citiseni 
(Okla.,  1893),  33  Pac.  Rep.  1031;  State  to  suppress  crime  generally  was  held 
V,  Olds,  19  Oregon  397;  Healy  v,  not  to  be  "a  dangerous  combination," 
Dettra  (Pa.,  1887),  8  Atl.  Rep.  622;  within  Texas  Code  Crim.  Pro.,  art. 
State  V,  Greer,  22  W.  Va.  800.  See  578,  which  specifies  the  grounds  upon 
also  Taylor  v,  Gardiner,  11  R.  I.  182.  which   a   change    of  venue    may  be 

In   determining   whether  or  not  a  granted.     The  combination  contem- 

fair  and  impartial  trial  can  be  had,  plated  is  one  directed  against  the  ac- 

the  question  to  be  determined  is  not  cused  in  the  particular  case.     Cravey 

whether  the  evidentiary  facts  detailed  v.  State,  23  Tex.  App.  677. 
in  the  petition  for  the  change  were        Penonal  Prijudioe. — A  Texas  statute 
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must  extend  throughout  the  county  generally,  and  it  is  insufficient 
that  an  impartial  trial  cannot  be  had  by  a  jury  from  a  portion 
thereof.* 

(4)  Cases  Governed  by  Circumstances. — No  precise  rule  can  be 
laid  down  as  to  what  will  or  what  will  not  be  received  as  satis- 
factory proof  of  the  existence  of  such  prejudice  as  will  warrant  a 
change,  but  the  inability  to  procure  a  fair  and  impartial  trial  may 
be  shown   by  the  circumstances  attending  the  particular  case,* 


(Code  Crim.  Pro.,  art.  578)  authoriz- 
ing a  change  of  venue  when  so  great 
a  prejudice  exists  against  the  accused 
as  to  preclude  a  fair  trial,  refers  only 
to  the  person  of  the  accused,  and 
contemplates  that  there  should  exist 
hatred,  ill-will,  dislike,  or  antipathy 
towards  him.  Randle  v.  State  (Tex. 
Crim.  App.,  1894),  28  S.  W.  Rep.  953. 
The  fact  that  a  prejudice  exists 
against  persons  charged  with  certain 
crimes  furnishes  no  ground  for  a 
change  of  venue  when  there  is  no 
showing  of  any  special  prejudice 
against  the  accused.  McNealy  v. 
State,  17  Fla.  199. 

1.  People  V,  Baker,  i  Cal.  404,  State 
V.  Perigo,  70  Iowa  657. 

On  a  prosecution  for  murder  the 
counter  affidavits  showed  that,  al- 
though a  prejudice  existed  in  one 
part  of  the  county,  an  impartial  jury 
could  be  obtained  from  another  por- 
tion thereof,  and  that  one  newspaper 
had  published  a  guarded  account  of 
the  homicide,  and  had  asked  a  sus- 
pension of  the  popular  judgment  until 
the  testimony  be  heard,  and  it  was 
held  that  the  change  was  properly 
refused.  Power  v.  People,  17  Colo. 
178. 

Counties  Attached  for  Judidal  Pnrpoeet. 
— Where  several  counties  are  attached 
for  judicial  purposes,  a  petition  for 
change  of  venue,  founded  upon  preju- 
dice of  the  inhabitants,  must  show 
that  such  prejudice  exists  in  all  of 
the  counties  attached.  Fitzgerald 
V.  People,  I  Colo.  56. 

Proeeeutlon  of  Coiinty  Treasurer — 
Jury  of  Taxpayers. — The  fact  that,  in 
a  prosecution  against  a  county  treas- 
urer for  malfeasance  in  office,  the 
jurors  will  be  drawn  from  the  tax- 
payers in  the  county  is  insufficient  to 
show  that  a  fair  and  impartial  trial 
cannot  be  had.  Com.  v,  Delamater, 
145  Pa.  St.  210. 

«.  People  V,  Webb,   i   Hill  (N.  Y.) 
179 
Where  affidavits  of  the  defendant 


and  several  witnesses  that  the  pro- 
ceedings were  infected  by  excitement 
and  prejudice  were  rebutted  by  those 
of  sixty-five  witnesses,  it  was  held 
not  error  to  overrule  the  application 
for  a  change  without  examination 
oretenus,     Hawesf.  State,  88  Ala.  37. 

Lynching  Mob.  —  Where  two  wit- 
nesses testified  that  people  generally 
believed  the  defendant  guilty,  and  he 
testified  that  a  mob  had  been  formed 
to  hang  him,  but  the  arresting  officer 
testified  that  he  never  heard  of  any 
such  mob,  the  refusal  of  a  change 
was  approved.  Rains  v*  State,  88 
Ala.  91. 

Proof  of  Prqndioe  Bebntted. — Where 
the  proof  of  the  existence  of  prejudice 
is  met  and  overcome  by  the  prose- 
cution, a  change  is  properly  refused. 
Territory  v,  Barth  (Arizona,  1887),  15 
Pac.  Rep,  673. 

The  Failure  to  Procure  a  Jury  on  a 
particular  day  does  not  amount  to  a 
confirmation  of  statements  in  an  affi- 
davit that  a  general  prejudice  against 
the  prisoner  exists  in  the  county. 
People  v.  Mahoney,  18  Cal.  180. 

Pablio  Manifestations.  —  Where  the 
affidavits  show  undoubted  prejudice 
in  the  community,  and  no  counter 
affidavit  is  filed  by  the  state,  and  it 
appears  that  manifestations  unfavor- 
able to  the  prisoner  were  indulged  in 
by  the  spectators  in  the  court-room 
and  by  persons  summoned  as  jurors, 
a  case  is  presented  for  a  change  of 
trial.     People  v.  Yoakum,  53  Cal.  566. 

In  a  prosecution  for  enticing  and 
aiding  slaves  to  run  away,  affidavits 
setting  forth  that  certain  of  the  jurors 
were  slaveholders  or  relatives  of 
slaveholders,  that  persons  who  came 
to  give  bail  for  the  prisoner  were  as- 
saulted, and  that  money  was  contrib- 
uted for  the  employment  of  counsel 
to  assist  the  prosecution,  were  held 
insufficient  to  justify  a  change  of 
venue.  State  v,  Burris,  4  Harr.  (Del.) 
582. 

High  Standing  of  Froseoutors  — The 
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wherein  such  conditions  may  exist  as  will  clearly  deaionstrate  the 
improbability  that  the  accused  will  be  fairly  tried.^ 


high  standing  and  respectability  of 
the  prosecuting  witnesses  do  not  fur- 
nish a  good  reason  for  a  change  of 
venue,  where  it  does  not  appear  that 
they  have  actively  exercised  their  in- 
fluence and  position  to  create  a  preju- 
dice against  the  applicant.  McNealy 
V.  State,  17  Fla.  198. 

Applause  in  tha  Court-room  during  the 
argument  of  the  state  attorney  does 
not  show  that  a  fair  and  impartial 
trial  was  not  had.  Adams  v.  State, 
28  Fla.  511. 

Conviction  on  Former  Trial. -^The  fact 
of  a  conviction  on  a  former  trial  fur- 
nishes no  ground  for  changing  the 
place  of  the  second  trial  to  another 
county.  State  v.  Kennedy,  77  Iowa 
2o3. 

Politloal  Xzoitement.  — The  fact  that 
one  indicted  for  libeling  a  candidate 
for  office  on  the  eve  of  an  election 
shows  that  the  district  in  which  he 
was  indicted  is  largely  of  the  political 
faith  of  the  person  alleged  to  have 
been  libeled,  is  insufficient  to  war- 
rant a  change  of  venue  in  the  absence 
of  any  showing  that  great  political 
excitement  was  caused  or  much  party 
bitterness  engendered  by  the  cam- 
paif(n.     State  v.  Conable,  81  Iowa  60. 

Weight  of  Evidence  as  to  Prejudice. — 
Where  nine  credible  disinterested  wit- 
nesses stated  that  the  applicant  could 
not  have  a  fair  trial  in  the  county, 
and  two  officers  of  the  county,  the 
county  judge  and  the  county  attorney, 
gave  their  opinions  to  the  same  effect, 
and  stated  such  facts  as  made  it  ob- 
vious that  a  fair  trial  could  not  be 
had,  it  was  held  error  to  have  refused 
the  change,  notwithstanding  state- 
ments made  by  witnesses  produced 
by  the  commonwealth  which  were 
merely  negative  in  their  character. 
Johnson  v.  Com.,  82  Ky.  1x6. 

In  a  homicide  case,  where  prejudice 
was  set  up,  and  four  witnesses  testi- 
fied that  they  knew  of  no  prejudice 
which  would  prevent  a  fair  trial  in 
the  county,  it  was  held  that  the  ap- 
plication was  properly  overruled. 
Rowland  v.  State,  35  Tex.  487. 

Trial  Pending  Motion.— Where  pend- 
ing the  motion  a  fair  and  impartial 
trial  has  actually  been  had,  the  ap- 
plication should  be  denied.  State  v. 
Causey,  43  La.  Ann.  897. 

QrouQd   for   Prisoaer'i  Yean.  — The 


mere  affidavit  of  the  prisoner  of  his 
fears  and  belief  that  he  cannot  obtain 
a  fair  and  impartial  trial  in  the  county 
is  insufficient  to  sustain  a  motion  for 
a  change;  but  he  should  be  required 
to  show  by  indedendent  and  disin- 
terested testimony  such  evidence  as 
makes  it  probable,  at  least,  that  such 
fears  and  belief  are  well  grounded. 
Wormeley  v.  Com.,  10  Gratt.  (Va.) 
658. 

1.  In  Steagald  v.  State,  sa  Tex. 
App.  464,  the  appellate  court  held 
that  the  court  should  of  its  own  mo- 
tion have  ordered  a  change  of  venue 
of  a  criminal  case  where  it  was  shown 
that  the  defendant,  after  arrest,  was 
taken  from  jail  by  a  mob  of  the  citi- 
zens of  the  county,  hanged  in  the 
jail  yard,  and  cut  down  by  the  sheriff 
just  before  life  was  extinct;  that  dur- 
ing his  examination  before  a  justice 
a  large  number  of  citizens  obtained 
and  prepared  a  rope  with  which  to 
hang  him  out  of  a  window  of  the 
court-house  ;  that  the  people  of  the 
county  had,  regardless  of  law,  con- 
tinually threatened  to  hang  him;  that 
before  the  trial  an  organization  of 
the  citizens  agreed  that  if  the  change 
was  granted,  or  the  cause  continued, 
or  if  he  was  acquitted  by  the  jury, 
they  would  hang  him  before  they  left 
the  court-house;  that  the  prejudice 
was  so  great  against  the  defendant 
that  no  one  could  be  found  willing  to 
take  the  risk  of  making  an  affidavit 
for  the  change;  that  the  district 
attorney  stated  to  defendant's  coun- 
sel and  to  the  court  that  the  prejudice 
was  so  great  that  he,  if  authorized  by 
law,  would  himself  move  to  change 
the  venue;  that  the  judge  who  tried 
the  cause  had  full  knowledge  of  the 
facts,  and  was  requested  by  defend- 
ant's attorneys  to  change  the  venue 
of  his  own  motion,  which  he  refused; 
that  defendant's  attorneys  were  forced 
and  compelled  to  announce  ready  for 
trial  for  the  reason  that  a  large  num- 
ber of  persons  then  present  in  the 
court-house  threatened  that,  unless 
the  trial  went  on,  they  would  take  the 
defendant  from  the  officeis  in  charge 
of  him,  and  hang  him  until  he  was 
dead;  that,  in  obtaining  a  jury  to  try 
the  case,  about  three  hundred  persons 
disqualified  themselves  as  jurors  i^kmi 
the  ground  that  they  had  formed  «a 
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(5)  Newspaper  Articles  denunciatory  of  the  accused  are  not  in 
themselves  sufficient  evidence  of  the  existence  of  such  prejudice 
as  will  justify  a  change.^ 

(6)  Threats  of  Personal  Harm  to  the  accused  will  not  neces* 
sarily  indicate  that  a  jury  cannot  be  obtained  which  will  accord  a 
fair  and  impartial  trial.* 

(7)  Contributions  to  Cost  of  Prosecution, — Contribution  to  defray 
the  cost  of  assisting  the  prosecution  will  not  of  itself  show  the 
existence  of  such  prejudice  in  the  whole  county  as  will  justify  a 
change.* 

opinion  as  to  defendant's  guilt;  that  guilt,   and   that    the  jury   had   been 

all   the  attorneys  in  the  county  re-  obtained   only   after   three    hundred 

fused  to  defend  the  cause,  and  the  names  had  been  drawn,  it  was  held 

court  was  compelled  to   require  at-  that  there  was  a  sufficient  showing  of 

torneys   to  enter   upon  the  defense,  local  prejudice  to  warrant  the  change, 

and  that  the  people  of   the  county  State  f .  Olds,  19  Oregon  397. 

still  threatened  that  if  the  cause  was  8.  State  v,  Rhea,  25  Kan.  576. 

reversed  by  the  appellate  court  they  Sheriff  ObUged  to  Bemoye  Prisoner. — 

would  hang  the  defendant.  The   fact    that    at    the    county    seat 

1.  The  fact  that,  owing  to  newspa-  where    a    homicide    had    been    com- 

per  denunciation  of  the  accused,  there  mitted    the    local    prejudice   was   so 

may   be    difficulty   in    impaneling    a  strong   that   the   sheriff  was  obliged 

jury,    is   not    ipso  facto   a    sufficient  to  remove  the  defendant  to  another 

ground  for  a  change  of  venue.     Mus-  county   for   safe   keeping,   was   held 

coe  t'.  Com.,  87  Va.  460;  Edwards  v,  not  to  be  conclusive  of  the  impossi- 

State,  2  Wash.  291;  Hickam  v.  People,  bility  of  obtaining  a  fair  trial,  where 

137  111.  75;    State  V.   Barton,   8  Mo.  the  counter  affidavits  showed  that  an 

App.  15.  impartial  jury  could  be  obtained  from 

On  an  application  for  a  change  of  other  parts  of  the  county.  Price  v, 
venue,  some  six  or  seven  newspaper  People,  131  111.  223. 
articles  were  offered  containing  state-  Mob  SuppreMod  by  Militia. — On  a  trial 
ments  of  facts  similar  to  those  dis-  for  murder  it  appeared  that  the  mi- 
closed  by  the  state  on  the  trial,  and  litia  had  been  called  out  to  prevent 
denouncing  the  defendant  in  strong  mob  violence,  but  the  excitement  had 
and  severe  language;  also  the  affi-  subsided  at  the  time  of  the  application 
davit  of  a  single  witness  that  he  was  for  the  change,  and  the  majority  of 
one  of  the  party  engaged  in  the  search  the  witnesses  believed  that  a  fair 
for  defendant  immediately  after  the  trial  could  be  had;  the  court  held 
shooting,  and  that  he  heard  bitter  and  that  the  refusal  to  grant  the  change 
threatening  language  in  every  direc-  did  not  require  a  reversal  of  convic- 
tion against  him.  Opposed  were  the  tion.  Dilger  v.  Com.,  88  Ky".  550. 
affidavits  of  twenty-one  citizens  from  Threats  of  Lynching. — On  a  trial  for 
different  parts  of  the  county,  denying  rape,  affidavits  of  leading  citizens  that 
any  general  prejudice  or  any  feeling  there  were  intense  excitement  and 
which  would  prevent  a  fair  trial.  It  prejudice  against  the  prisoner  and 
was  not  shown  that  there  was  any  threats  of  lynching,  were  held  suffi- 
difficulty  in  obtaining  a  jury,  or  any  cient  to  entitle  him  to  a  change.  Rich- 
reason  to  suspect  the  candor  and  mond  v.  State,  16  Neb.  388. 
fairness  of  the  jurors  impaneled,  and  The  facts  that  the  sheriff  had  pub- 
the  court  held  that  the  judgment  lished  a  prejudicial  letter  concerning 
ought  not  to  be  set  aside  because  of  a  person  indicted  for  murder,  and 
the  refusal  to  grant  the  change,  that,  ten  months  after  the  homicide. 
State  V.  Rhea,  25  Kan.  576.  a   mob  of  the  county  threatened  to 

Where,  after  two  trials,  there  was  lynch  the  accused,  were  held  sufficient 

a   conviction  of  murder  in  the   first  ground  for  a  change.    State  v,  Greer, 

degree,  which  was  set  aside  by  the  22  W.  Va.  800. 

Supreme  Court,  and  it  appeared  that  8.  Contribution  by  thirty  or  forty 

the  leading  newspapers  had  fully  re-  persons  held  insufficient.     People  v, 

ported  the  trial  with  declarations  of  Graham,   21  Cal.  261.     As   was  also 

^  Encyc.  PI.  &  Pr.— 46,  40  x 
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(8)  Prejudice  Subsided. — The  existence  of  prejudice,  however 
bitter  and  violent  at  a  given  time,  will  not  authorize  the  removal 
of  a  cause  if  it  is  fairly  shown  that  excitement  and  prejudice  have 
subsided,  and  that  a  jury  can  be  obtained  which  will  render  a 
verdict  regardless  of  public  opinion.* 

(9)  Test  of  Prejudice. — As  a  test  for  determining  whether  or  not 
a  fair  and  impartial  trial  can  be  had,  the  court  may  examine 
proposed  jurors  as  to  the  existence  of  the  alleged  prejudice 
against  the  accused.* 

the  fact  that  subscription  papers  were  Under  Code  Tenn.,  §  5195.  provid- 
circulated  to  raise  a  fee  for  the  em-  ing  that  when  it  is  made  to  satisfac- 
ployment  of  counsel  to  aid  in  the  torily  appear  that  from  undue  ex- 
prosecution,  and  that  they  had  been  citement  against  the  prisoner,  or 
signed  by  some  twenty  or  thirty  per-  for  other  cause,  an  impartial  trial 
sons.  Wormeley  v.  Com.,  10  Gratt.  cannot  be  had,  the  venue  may  be 
(Va.)658.  changed,  a  mere  affidavit  of  the  pris- 

But  where  the  affidavit  showed  that  oner  as  to  the  existence  of  undue  ex- 

a  fair  and  impartial  trial  could  not  be  citement  against  him  is  insufficient  to 

had,  and  that  the  judge  before  whom  warrant    the    order,    and    especially 

the  case  was  to  be  tried  was  biased  where  it  appears  that  the  excitement 

and  prejudiced;   that   over  one  hun-  was   manifested   at   the    time   of  the 

dred  citizens  had  united  in  employing  arrest,  and  was  confined  to  the  rela- 

counsel  to  prosecute,  and  no  counter  tives  and  immediate  friends   of  the 

affidavits     were    interposed,    it    was  deceased,   and  there   is  no   evidence 

held  that  a  sufficient  case  was  made  that  it  existed  at  the  trial  term  so  as 

to  entitle  the  prisoner  to  a  change  of  to  prejudice  the  court.     Honeycutt  v. 

venue.     People  v,  Lee,  5  Cal.  353.  State,  8  Baxt.  (Tenn.)  371. 

County  Employing  Special  Counsel. —        Source  of  Prejudicial  EzpressioiiB. — In 

Local    prejudice    is    not    shown    by  considering    an     application     for    a 

proof    that    a    commissioner's    court  change,  the  facts  that  the  excitement 

within  the  county  appropriated,  with  which  at  first  prevailed  had  greatly 

or   without   authority,   funds  for  the  abated  at  the  time  of  the  trial,  that 

employment  of  special  counsel  to  aid  it  had  at  first  been  confined  mainly, 

generally   in   the    prosecution   of  of-  if  not  entirely,  to  the  neighborhood' 

fenses.      Cravey   w.    State,    23    Tex.  of  the  residence  of  the  deceased  and 

App.  677.  of  the  place  where  the  homicide  was 

Contributions  to  Capture  Escaped  Pris-  committed,  and  that  the  expressions 

oner.  —  The  fact  that  money  has  been  showing  prejudice   and    feeling  bad 

raised  by  subscription  by  citizens  of  been  uttered  mainly  by  persons  com- 

the   district    to  apprehend   a   person  ing    from    the     same   neighborhood, 

accused  of  crime,   who   has   escaped  should  have  great  weight.     Wormeley 

from  the  sheriff,  is  insufficient  to  au-  f.  Com.,  10 Gratt.  (Va.)658. 
thorize  a  change  of  venue  upon  the        2.  State    v,    Millain,    3    Nev.    409; 

ground   that   the   accused   could   not  State  v.  Gray,  19  Nev.  212;  People  v. 

obtain    a    fair    and    impartial    trial.  Webb,  i   Hill  (N,  Y.)  179;  People  r. 

State  V,  Williams,  2  McCord  (S.  Car.)  Long  Island  R.  Co.,  16  How.  Pr.  (N. 

383.  Y.  Supreme  Ct.)  106;  People  r.  Wright, 

1.  Hawes  v.  State,  88  Ala.  37;  Rains  5  How.  Pr.  (N.  Y.  Supreme  Ct.)  23. 
V.  State,  88  Ala.  gi;  Horn  v.  State,  98        The  court  may  make  an  effort  to 

Ala.  23;  People  v.  Goldenson,  76  Cal.  obtain  a  jury,  and  thus  satisfy  itself 

328;  Dilger  v.  Com.,  88   Ky.  550;  Poe  as  to  whether  or  not  a  fair  and  im- 

f.  State,  10  Lea  (Tenn.)  673;  Blain  v,  partial  trial  can  be  had.       Territory 

State  (Tex.  Crim.  App.,  1895),  31  S.  v,  Manton,  8  Mont.  95. 
W.  Rep.  368.  Under  a    provision   of  Const.  Ga., 

Where   nearly  a  year  has   elapsed  art.  6,  §  16,    allowing   the   presiding 

since  the  occurrence,  it  may  fairly  be  judge  to  change  the  venue  when  he 

presumed  that  the  excitement  created  becomes   satisfied   that   an    impartial 

by  it  has  in  great  measure  subsided,  jury  cannot  be  obtained  in  the  county. 

State  V,  Perigo,  70  Iowa  657.  the  judge  may  test  the  question  bycn- 
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b.  Civil  Cases. — Likewise  in  civil  actions,  usually  by  statute, 
a  change  of  the  place  of  trial  will  be  granted  where  it  is  made  to 
appear  that  a  fair  and  impartial  trial  cannot  be  had ;  ^  but  to 
authorize  the  court  to  exercise  its  power  in  this  behalf,  the  prej- 


deavoring  to  get  a  jury  in  the  county 
where  the  crime  was  committed. 
Hunter  v.  State,  43  Ga.  483.  See  also 
Woolfolk  V.  State,  85  Ga.  69. 

The  Georgia  Act  of  1871-72,  p.  49 
(Code,  §4687),  requires  that  the  court 
shaU  he  satisfied  that  a  fair  and  im- 
partial trial  cannot  be  had,  only  by 
an  examination, careful  and  thorough, 
of  the  persons  liable  to  serve  on 
juries.  See  Woolfolk  v.  State,  85  Ga. 
69. 

The  judge  is  limited  to  the  mode  of 
inquiry  prescribed  by  the  statute 
(Code  Ga.,  §  4687).  The  impartiality 
of  persons  summoned  as  jurors  is  to 
be  tested  in  the  usual  way,  and  not 
until  the  jury  list  is  reasonably  ex- 
hausted can  the  judge  conclude  that 
an  impartial  jury  cannot  be  obtained. 
Brinkley  v.  State,  54  Ga.  371. 

1.  Cochecho  R.  Co.  v.  Farrington, 
26  N.  H.  428;  Den  v.  Evaul,  i  N.  J. 
L.  328;  Murray  v.  New  Jersey  R., 
etc.,  Co.,  23  N.  J.  L.  63;  Cleveland 
Bank  v.  Ward,  11  Ohio  128;  Jackman 
Will  Case,  27  Wis.  409. 

Blackstone  says  that  the  court  will 
sometimes  remove  the  venue  from  the 
proper  jurisdiction  (especially  of  the 
narrow  and  limited  kind),  upon  a  sug- 
gestion duly  supported  that  a  fair 
and  impartial  trial  cannot  be  had.  3 
Blackst.  Com.  294.  See  also  Mylock 
V.  Saladine,  i  W.  Bla.  480,  3  Burr. 
1564;  Taylor  v,  Gardiner,  11  R.  I.  182. 

The  trial  of  an  issue  of  fact  as  to 
the  competency  of  a  decedent  to  make 
a  will  may  be  changed  out  of  a  Pro- 
bate Court  where  three  unsuccessful 
trials  have  been  had  therein.  People 
V.  Marin  County,  46  Cal.  246. 

In  Ingersoll  v,  Wilson,  2  W.  Va. 
59,  it  was  held  that  a  change  should 
have  been  granted  on  a  showing  that 
the  defendant  was  the  owner  of  a 
large  tract  of  land  in  the  county,  and 
had  had  legal  controversies  with  the 
tenants  and  others,  and  that  for  that 
reason  and  others  a  prejudice  existed 
against  him  in  the  county  which 
would  prevent  him  from  obtaining  a 
fair  and  impartial  trial. 

''Odium,'*  in  a  statute  allowing  a 
change  of  venue  on  the  ground  that 
odium  attaches  to  the  defendant, 
means  hatred  or  dislike,  and  implies 


such  a  general  ill  feeling  towards  a 
party  as  will  render  it  uncertain,  at 
least,  as  to  whether  the  cause  can  be 
tried  by  impartial  triors  /ree  from  an 
atmosphere  pregnant  with  malice  or 
prejudice.  Brow  v.  Levy,  3  Ind. 
App.  464. 

In  Indiana^  in  ^n  action  against  a 
surety,  the  fact  that  the  plaintiff  had, 
just  before  the  trial,  traduced  him  in 
public  places,  and  called  attention  to 
the  absconding  of  the  principal,  was 
held  insufficient  ground  for  granting 
the  change.  Brow  v.  Levy,  3  Ind. 
App.  464. 

Party  Spirit. — The  mere  existence 
of  a  strong  party  spirit  against  the 
applicant  is  insufficient.  Zobieskie 
V.  Bauder,  i  Cai.  (N.  Y.)  487. 

Pablio  Exeitement.  —  The  fact  that 
great  and  extensive  excitement  ex- 
ists relative  to  the  subject  matter  of 
the  suit,  and  that  the  residents  of  a 
particular  locality  are  interested  in 
its  event,  will  constitute  a  ground  for 
changing  the  place  of  trial.  Udall  v. 
Long  Island  R.  Co.,  2  How.  Pr.  (N. 
Y.)  138;  Budge  V,  Northam,  20  How. 
Pr.  (N.  Y.  Supreme  Ct.)  248. 

HewBpaper  Articles.  —  Defendant  in 
an  action  for  malicious  prosecution  is 
entitled  to  a  change  where  the  plaintiff 
has  sought  to  create  prejudice  by 
frequent  appeals  through  the  public 
press.  Moulton  v,  Beecher,  i  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  193,  32 
How.  Pr.  182. 

In  an  Aetion  against  a  Bailroad  Com- 
pany to  recover  damages  alleged  to 
have  been  sustained  by  fires  set,  it 
appeared  that  a  considerable  district 
had  sustained  damage,  that  there  had 
been  a  trial  of  two  actions,  and  that 
fourteen  others  were  pending,  and  a 
great  number  of  affidavits  were  pre- 
sented showing  a  very  great  prejudice 
against  the  company  in  the  county, 
and  there  was  likewise  an  affidavit 
setting  out  a  combination  and  con- 
spiracy among  the  claimants  to 
wrongfully  charge  the  company  as 
the  cause  of  the  fires,  and  to  compel 
it  to  pay  damages  irrespective  of  the 
justice  of  the  cause,  and  it  was  held 
that  there  was  sufficient  to  show  that 
a  fair  and  impartial  trial  could  not  be 
had.    Cyra  v,  Stewart,  79  Wis.  7a. 
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udice  must  be  shown  to  be  of  such  a  nature  as  will  prevent  the 
party  from  having  his  cause  fairly  and  impartially  tried.^ 

Hatnre  of  Fnjndioa. — As  in  criminal  proceedings,  the  prejudice  must 
be  directed  against  the  party,  and  not  against  the  subject  matter 
of  the  suit.* 

Tlie  Proof  of  the  prejudice  must  be  clear  and  satisfactory  '  and  the 

1.  De  Walt  f/.  Hartzell,  7  Colo.  601;  AdmiBoion  of  Pr^ndioe.— The  failure 

Sloan  V.  Smith,  3  Cal.  410;  People  v.  to  deny  the  allegations  of  prejudice  is 

Baker,  3  Abb.  Pr.  (N.    Y.    Supreme  not  of  itself  an  admission  of  its  exist- 

Ct.)  42;  Salinas  v,  Stillman,  25  Tex.  ence.     Cassem  v.  Olson,  45  111.  App. 

12.     But  see  Newcomb-Buchanan  Co.  38. 

V.  Baskett,  77  Ky.  658.  Coort'i    Fononal    Knowledge.  —  The 

Two    Trial!   without    Vordiot. —  The  court  may  take  into  consideration  its 

simple  fact  that  there  have  been  two  personal   knowledge  acquired    upon 

jury  trials   without   a  verdict  is  in-  former  trials  as  to  the  existence  of 

sufficient  to  warrant  a  change  of  the  prejudice.     Giese  v.  Schultz,  60  Wis. 

place  of  trial.     Sommercamp  v.  Cat-  449. 

low,  I  Idaho  (N.  S.)  716.  S.  Bent  v.  Lewis,  15  Mo.  App.  40; 

Numerovt  Ptnona  Pr^vdiood. — The  Charlotte   v.  Chouteau,  33  Mo.  194; 

fact  that  there  are  numerous  persons  Murray  v.  New  Jersey  R.,  etc.,  Co., 

in   the  county   that  are   biased   and  23  N.  J.  L.  63. 

prejudiced  against  a  party  to  a  suit  The   fact   that   the   people    of  the 

will  not  justify  a  court  in  granting  a  county  are  generally  interested  in  the 

change  of  venue  on  the  application  of  question  involved  furnishes  no  ground 

such  party,  if  it  appears  that  a  fair  for  a  change  from  the  county.     Con- 

and  impartial  jury  can  be  had,  and  a  ley  v.  Chedic,  7  Nev.  336. 

fair  trial  had  therein.     Northeastern  Titlo  to  Land.— The  fact  that  there 

Nebraska  R.  Co.  v.  Frazier,  25  Neb.  is   great   prejudice   in   a   community 

42.  against  a  title  by  which    defendant 

Projvdioo  in  Part  of  Oountj  Only. —  proposes    to    defend    an   action   for 

Where    the   alleged     prejudice    was  forcible  entry  and  detainer,  is  not  a 

against   a   railroad    company   whose  ground  for  a  change  of  the  place  of 

road  passed  through  but  four  towns  trial.    Warren  v.  Kelly,  17  Tex.  544. 

of  the  county,  and  there  was  no  evi-  But   it   was  held  that  a  change  of 

dence  that  in  the  nine  remaining  towns  venue    should    have    been     granted 

the  subject  matter  of  the  suit  was  dis-  where  it  was  shown    that  a  strong 

cussed,  that  opinions  had  been  formed,  and  unjust  prejudice  existed  among 

or  that  any  extraordinary  difficulty  the  people  of  the  county  against  the 

would  exist  in  securing  an  unpreju-  original  patentees  of  land  under  whom 

diced  jury,  the  change  was  refused,  parties   making   the   motion  claimed 

Cochecho  R.  Co.  v,  Farrington,  26  N.  to  hold.     Ott  v,  McHenry,  2  W.  Va. 

H.  428.  73. 

In  an  Action  by  a  Tampiko  Company  Pooling  against  Partionlar  Kind  of 
for  running  a  road  parallel  to  theirs  daims. — Change  may  be  granted  be- 
in  order  to  draw  off  the  toll,  the  court  cause  of  the  existence  of  a  very  strong 
refused  to  change  the  venue  on  the  and  prevalent  feeling  in  the  county 
ground  of  the  prejudice  of  the  county  against  all  claims  of  the  kind  sued  on. 
against  turnpike  roads.  New  Wind-  Church  v.  Milwaukee,  31  Wis.  512. 
sor  Turnpike  Road  v.  Wilson,  3  Cai.  8.  Hale,  etc.,  Gold,  etc.,  Min.  Co. 
(N.  Y.)  127,  V.    Bajazette,   etc..   Gold,   etc.,  Min. 

Bailway  Aooidont  Gaao. — In  an  action  Co.,  i  Nev.  322;  Den  v.  Evaul,  i  N. 

for  damages  from  a  railway  accident,  J.  L.  328;  Murray  v.  New  Jersey  R., 

the  fact  that  the  most  of  the  persons  etc.,  Co.,  23  N.  J.  L.  63;  Cleveland 

injured  were  residents  of  the  county  Bank   v.    Ward,    11   Ohio  128  ;    New 

where   it    occurred    was  held   to    be  York  v.   Dawson,   2  Johns.  Cas.  (N. 

ground   for  a  change  therefrom,   to  Y.)  335. 

secure  an  impartial  trial.      Stoddard  The  holding  in  Cochecho  R.  Co.  v. 

V,  Delaware,  etc..  Canal  Co.  (Supreme  Farrington,  26  N.  H.  428,  that  to  au- 

Ct.),  16  N.  Y.  Supp.  631,  6a  Hun  (N.  thorize  a  change  it  must  be  made  to 

Y.)  619.  appear  fomlutivtly  that  a  fair  and  im- 
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existence  of  the  prejudice  established  by  facts  and  circumstances,* 
of  which  the  court  may  satisfy  itself  aliunde  the  affidavits  pre- 
sented.* 

4.  Interest,  Bias,  Frejudioe^eto.^  of  Jmdge— (See  also  article  Judge.) 

— a.  Interest. — The  interest  of  the  judge  in  the  event  of  a  cause 
or  proceeding  furnishes  a  ground  for  which  the  place  of  trial 
may  be  changed.* 

b.  Party  to  Action. — The  fact  that  the  judge  is  a  party  to 
an  action  pending  before  him  clearly  furnishes  a  right  to  a  change 
of  venue."* 

partial  trial  cannot  be  had,  was  dis-  may  make  inquiry  as  to  any  of  the 

sented  from  in  Milliard  v,  Beattie,  58  facts  or  circumstances  which  would 

N.  H.  112,  in  so  far  as  the  use  of  the  be  likely  to  give  it  information  on  the 

word '*  conclusively  "  was  concerned;  subject.     Winkfield  v.  State,  41  Tex. 

and  the  court  in  the  latter  case  stated  149. 

the  true  rule  to  be  that  the  venue  8.  Jim  v.  State,  3  Mo.  147. 
ought  to  be  changed  when  it  appeared  Kature  of  Intwest —  Ohio. —  The  in- 
upon  the  circumstances  shown  that  terest  under  the  Ohio  statute  which 
.there  was  probable  ground  to  appre-  will  disqualify  the  judge  and  require 
bend  that  a  fair  and  impartial,  or  at  the  cause  to  be  certified  to  an  adjoin- 
least  a  satisfactory,  trial  could  not  be  ing  county  (Rev.  Stat.,  §550)  is  an  in- 
had  in  the  county  wherein  the  action  terest  in  the  event  of  the  cause  or 
was  brought.  Citing  Mylock  v.  Sala-  proceeding.  State  v.  Winget,  37  Ohio 
dine.  3  Burr.  1564,  St.  153. 

1.  Frank  v.   Avery,   2i   Wis.    166  ;  Paouiiary  Interest.— Barnett  v,  Ash- 
Parks  V,  Wisconsin  Cent.  R.  Co.,  33  more,  5  Wash.   163  ;    Hungerford  v. 
Wis.   413  :    Philadelphia    and    Ridge  Cushing,  2  Wis.  397. 
Ave.  Pass.  R.  Co.,  143  Pa.  St.  444.  Interest  of  Probate  Judge  in  Deeedent's 

Partieular  PFaets  to  Show  Pngndloe. —  Estate.  —  The   interest  of   a  probate 

Under  a  stat*ute  authorizing  a  change  judge  in  an  estate  in  relation  to  which 

of  venue  for  local  prejudice  or  other  he  may  be  required  to  sit  as  judge  is 

cause,  where  the  parties  show  to  the  a  ground  for  a  change.     In  r^  White's 

satisfaction  of  the  court  that  a  fair  Estate,  37  Cai.  I90. 

and  impartial  trial  cannot  be  had  in  Olaini  against  County— Judge  as  Tax- 

che  county  where  the  same  is,  a  peti-  payer. — Under  a  statute  allowing    a 

tion  that  by  reason  of  local  prejudice  change  of  the  place  of  trial  from  a 

and   the   feeling  entertained   by   the  judge  who  is  interested  in  the  cause 

people  of  the  county  the  petitioner  of  any  action  which  shall  be  brought 

cannot  have  a  fair  and  impartial  trial  in  the  court  of  which  he  is  the  judge, 

therein,  is  sufficient  without  setting  except  in  those  actions  in  which  he 

forth   the   particular   facts   going    to  shall  be  a  party  or  be  interested,  an 

show  the  feeling  of  prejudice  com-  applicant  is  entitled  to  a  change  upon 

plained  of.     Taylor  v.  Gardiner,  it  an  appeal  taken  from  a  disallowance 

R.  I.  182.  of  the  claim  of  one  county  against 

2.  Philadelphia  v.  Ridge  Ave.  Pass,  another  county  upon  the  ground  that 

R.  Co.,  143  Pa.  St.  444.     See  alsoMes-  the  judge  was  an   inhabitant  of  the 

senger  v.  Holmes,  12  Wend.  (N.  Y.)  latter  county,  although   his   interest 

203;  New  Jersey  Zinc  Co.  v.  Blood,  8  was  merely  that  of  any  other  citizen 

Abb.    Pr.  (N.   Y.   Supreme  Ct.)  147;  and  taxpayer.     Jefferson   County   v. 

Bowman  v.  Ely,  2  Wend.  (N.  Y.)  250.  Milwaukee  County,  20  Wis.  139. 

Vnrebntted  Evidenoe  that  a  fair  and  Claim  to  Land  in  Dispate.— That  the 

impartial  trial  cannot  be  had  in  a  civil  judge  claims  land  in  conflict  with  a 

action   is  sufficient    to  warrant    the  title  by  which  defendant  proposes  to 

change  in  New  Hampshire,     Hilliard  defend  an  action  of  forcible  entry  and 

V,  Beattie,  58  N.  H.  112.  detainer,  furnishes  no  ground  for  a 

Court's  Inqidry.  —  In   passing  upon  change  of  the  place  of  trial.     Warren 

the  issue  presented  by  an  application  v,  Kelly,  17  Tex.  544. 

made  upon  the  ground  that  a  fair  and  4.  Livermore  v.  Brundage,  64  CaU 

impartial  trial  cannot  be  had,  the  court  299. 
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c.  Consanguinity  or  Affinity. — ^Consanguinity  or  affinity 

of  the  judge  to  one  of  the  parties  may  also  constitute  a  ground  for 
the  change,*  but  the  relationship  of  the  judge  must  be  to  a  party 
to  the  suit,  and  not  to  a  person  interested  therein.* 

d.  Former  Relation  as  Counsel. — The  fact  that  the  judge 
has  been  counsel  or  attorney  in  a  case  may  constitute  a  sufficient 
reason  for  changing  the  place  of  trial.' 


A  change  should  be  ordered  al- 
though the  judge  has  not  been  served 
with  process,  on  motion  of  his  code- 
fendant,  who  has  been  served.  Hawpe 
V,  Smith,  22  Tex.  410. 

A  case  is  pending  for  the  purpose 
of  removal  to  an  adjoining  district 
because  the  presiding  judge  is  a 
party  to  the  suit,  when  the  summons 
has  been  served  and  the  complaint 
filed.  Carter  v.  Western  N.  Car.  R. 
Co.,  68  N.  Car.  346. 

The  mere  fact  that  the  judge  has 
an  action  pending  against  a  corpora- 
tion will  not  disqualify  him  from  sit- 
ting in  another  suit  against  it,  where 
the  actions  are  independent,  and 
either  will  not  be  affected  by  a  judg« 
ment  in  the  other.  Southern  Cali- 
fornia Motor  Road  Co.  v,  San  Bernar- 
dino Nat.  Bank,  100 Cal.  316;  Southern 


A  judge  is  not  necessarily  disquali- 
fied so  as  to  authorize  a  transfer  of 
the  cause,  by  the  fact  that  his  brother 
is  attorney  for  one  of  the  parties  in 
the  cause  pending  before  him,  nor  by 
the  fact  that  he  himself  had  been  an 
unsuccessful  bidder  for  a  lease  of 
mining  property  in  controversy.  Pat- 
rick V.  Crowe,  15  Colo.  543. 

The  part  ownership  of  a  mine  by 
a  brother  of  the  judge  before  whom 
an  action  involving  a  lease  of  a  part 
of  the  property  is  about  to  be  tried 
will  not  of  itself  authorize  a  change 
of  venue,  because  of  the  disqualifica- 
tion of  the  judge,  where  it  appears 
that  the  interest  of  the  brother  is  not 
covered  by  the  lease,  nor  in  any  way 
affected  by  it.  Patrick  w.  Crowe,  15 
Colo.  543. 

8.  Krumdick  v.  Crump,  98  Cal.  117; 


California  Motor  Road  Co.  v.  Merrill     Smith   v.    People,   2  Colo.    App.   99; 


(Cal.,  1893),  34  Pac.  Rep.  712. 

Judge  a  Stookholdsr  in  Corporatioii. — 
That  the  judge  was  one  of  the  original 
stockholders  in  a  defendant  corpora- 
tion is  not  sufficient  ground  for  a 
change  of  venue,  if  he  is  not  inter- 


O'Connell  v,  Gavett,  7  Colo.  40;  Bruen 
V.  Bruen,  43  III.  408;  Witter  v,  Tay- 
lor, 7  Ind.  no;  Joyce  v,  Whitney,  57 
Ind.  550;  Sumner  County  v.  Welling- 
ton Tp.,  39  Kan.  137;  Shannon  v. 
Smith,  31  Mich.  451;  State  t^.  Houser, 


ested  at  the  time  of  the  motion,  or  has     28  Mo.  233;  Bailey  v.  Kimbrough,  37 


not  been  during  the  pendency  of  the 
action.  Brown  v»  La  Crosse  City  Gas 
Light,  etc.,  Co.,  21  Wis.  51. 

1.  Van  Slyke?/. Trempealeau  County 
Farmers'   Mut.   F.    Ins.   Co.,  39  Wis. 

390- 

Where  a  change  of  venue  is  sought 

upon  the  ground  of  the  disqualifica- 
tion of  the  judge  by  reason  of  his 
relationship  to  the  person  whose 
killing  the  applicant  stands  charged 


Mo.  182;  Van  Rensselaer  t/.  Douglas, 
2  Wend.  (N.  Y.)  290;  Packwood  ». 
State,  24  Oregon  261. 

In  Illinois  the  fact  that  the  county 
judge  before  appointment  had,  as  at- 
torney for  the  heirs,  resisted  the  al- 
lowance of  the  widow's  award,  was 
held  to  necessitate  transmission  to 
the  Circuit  Court,  not  of  the  whole 
administration,  but  only  the  proceed- 
ing relating  to  such  award.     Graham 


with,  the  object  is  attained  by   pro-     ».  People,  in  III.  253. 


curing  a  judge  of  another  circuit  who 
is  in  no  wise  disqualified  to  hold  the 
trial.     Payne  v.  State,  60  Ala.  80. 

2.  In  Florida^  in  an  action  to  set 
aside  a  judgment,  the  fact  that  the 
judge's  brother-in-law  was  a  pur- 
chaser of  property  sold  therein  was 


That  the  judge  has  had  business 
relations  with  the  defendant  is  not  a 
ground  for  the  change,  in  the  absence 
of  a  statute  to  that  effect.  Adams  zr. 
People,  12  111.  App.  380. 

That  the  judge  has  been  of  counsel 
in  the  case  will  not  authorize  an  in- 


held  to  be  no  disqualification  of  the  stitution  of  the  action  in  the  wrong 

judge  by  reason  of  interest,  consan-  county.      Smith  v.    People,   2    Colo, 

guinity,  or  affinity,  his   kinsman  not  App.  99. 

being  a  party  to  the  suit.     Williams  A  change  of  venue  in  a  civil  case 

fr.  Robles,  22  Fla.  95.  should  not  be  granted  on  the  ground 
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e.  Bias  or  Prejudice. — Bias  pr  prejudice  of  the  judge  is  a 

ground  for  changing  the  place  of  trial  *  when  made  so  by  statute,* 

that  the  judge  had  represented  the  the  docketing  for  a  hearing  without 

people  as  pi'osecuting  attorney  in  a  further  notice,  was  held  not  to  be  a 

criminal  prosecution  against  the  de-  waiver  of  right  to  move  a  change  for 

fendant,  and  had  also  been  counsel  disqualification  of  the  judge.      Pack 

for   the   plaintiff   in   a    former    suit.  v.  Simpson,  74  Mich.  28. 

Karcher  v.  Pearce,  14  Colo.  557.  1.  People  v.   Hubbard,  22  Cal.  34; 

Ohio.  —  Under    Ohio     Rev.    Stat.,  Cantwell  v.  People,  138  111.  602;  To- 

§  550,  the   fact  that   the   judge   was  ledo.  etc.,  R.  Co.  v,  Eddy,  72  111.  138; 

formerly  counsel  in  the  case  will  not  McGoon  ^.  Little,  7  III.  42;  Lombard 

disqualify  him.     State  v,  Winget,  37  v,  Hayner,  5  111.  App.  560;  Goldsby 

Ohio  St.  153,  distinguishing  Rauson  v.  v.  State,  18  Ind.  147;  Redman  v.  State, 

Boughton,    5   Ohio   328,    which   was  28  Ind.  205;  Leyner  v.  State,  8  Ind. 

decided  under  another  statute.  490  ;  Berner  v.   Frazier,   8   Iowa  77  ; 

What  ConititatM  Employment  as  State  v.  Knight,  19  Iowa  94;  Swan  v, 
ConnseL  —  Michigan  Annot.  Stat.,  Bournes,  47  Iowa  501;  McGovern  v. 
§  6495,  allowing  the  change  when  Keokuk  Lumber  Co.,  61  Iowa  265; 
the  judge  "  has  been  consulted  or  Grav  v.  Crockett,  35  Kan.  66;  Ran- 
cmployed  as  counsel,"  applies  where  dolph  v.  State,  8  Mo.  255;  Territory 
the  judge,  before  appointment,  has  v.  Corbett,  3  Mont.  56;  State  v,  John- 
given  advice  about  compromising  the  son,  104  N.  Car.  780;  Hungerford  v, 
case,  although  refusing  to  meddle  Cushing,  2  Wis.  397;  Western  Bank 
because  other  counsel  had  been  em-  v,  Tallman,  15  Wis.  92. 
ployed.  C  irtis  v,  Wilcox,  74  Mich.  Intense  partisanship  is  a  ground. 
69.  Barnett  v,  Ashmore,  5  Wash.  163. 

That  the  judge  of  the  court  in  which  It  is  no  objection  that  the  motion  is 

the  action  was  brought  had  received  made  but  a  few  days  before  the  term 

a   general  retainer  from  one  of  the  o-f  the  judge  will  expire  by  limitation, 

parties  is  a   ground  for  the  change,  that  he  will  be  succeeded  by  another 

Kern  Valley  Water  Co.   v,  McCord,  person,  and  that  no  term  of  court  will 

70  Cal.  646;  Lux  V.  Stine  Canal  Co.,  intervene,  since  he  would  have  power 

70    Cal.    646;  Miller   v.    McCord,    70  to  dispose  of  preliminary  questions 

Cal.  646.  during  his  term.  Allerton  z^.  Eld  ridge. 

Under   a    constitutional    provision  56  Iowa  709. 

that  a  change  may  be  granted  when  Judge  a  Witness  on  Former  Trial. — The 

the  presiding  judge  shall  have  been  fact  that  on  a  former  trial  of  the  cause 

of  counsel  in  the  case,  an  allegation  the  presiding  judge  has  been  a  ma- 

that  "  the  presiding  judge  has  here-  terial   witness,   is   a  ground   for  the 

tofore,  as  counsel,  given  an  opinion  change.       Burlington     Ins.     Co.     v, 

in  regard  to  the  validity  of  the  title  McLeod,  40  Kan.  54. 

to  the  land  in  controversy,'*  is   not  2.   People  v.    Shuler,    28  Cal.    490; 

sufficient  to  justify  a  change.     Hous-  McCauley    v,    Weller,    12   Cal.   523  ; 

ton,  etc.,  R.  Co.  v,  Ryan,  44  Tex.  427.  People  v.  Rogers,  12  Colo.  279;  People 

Time  (tf  Employment. — Under  a  stat-  v.  Mahoney,  18  Cal.  185;  People  v, 
ute  (Comp.  Laws  Mich.,  §  344^)  pro-  Williams,  24  CaL  31;  Bulwer  Consol. 
viding  for  the  transfer  of  a  suit  to  an-  Min.  Co.  v.  Standard  Consol.  Min. 
other  circuit  whenever  the  judge  of  Co.,  83  Cal.  613;  Leyner  v.  State,  8 
the  court  in  which  it  is  pending  '*  has  Ind.  490;  Allen  v.  Reilly,  15  Nev.  452; 
heretofore  been  consulted  or  em-  Dewitt  r.  Herron,  39  Tex.  675;  John- 
ployed  as  counsel  in  the  subject  mat-  son  v.  State  (Tex.,  1893),  20  S.  W. 
ter  to  be  litigated  in  the  suit,"  the  Rep.  985;  Dodge  v,  Barden,  33  Wis. 
right  to  the  transfer  is  not  limited  to  246. 

the  causes  wherein  the  consultation  Statutes  authorizing  a  change  upon 

or  employment  was  had   before   the  the  ground  that  a  fair  and  impartial 

passage  of  the  statute,  but  the  refer-  trial  cannot  be  had,  do  not  authorize 

ence  is  to  the  time  of  the  application  a  change  for  bias  or  prejudice  of  the 

for  the  transfer.     Whipple  v.  Judge,  judge.     People  v,  McGarvey,  56  CaL 

26  Mich.  342.  327;  In  re  Davis'  Estate,  11  Mont.  i. 

Waiver  of  Disqnalifieation.-^A  stipu-  A  statute  authorizing  a  change  of 

lation  as  to  the  taking  of  proofs  and  venue  where  the  judge  is  disqualified 
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since  the  personal  prejudice  of  the  judge  was  not  a  ground  of 
removal  at  common  law,^  for  the  reason  that  his  province  was  to 
interpret  the  law  iperely,  and  consequently  such  interpretation 
could  not  be  affected  by  his  personal  prejudice. 

Hatvre  of  FnjndiM. — The  prejudice  must  be  against  a  party  per- 
sonally, and  not  against  his  cause  or  defense,'  and  must  consist  of 
such  settled  preconceived  opinions  hostile  to  the  party  as  will 
render  the  judge  unable  to  impartially  discharge  his  functions, 
and  must  be  strong  enough  to  overthrow  the  presumption  of  his 
integrity.' 

Presenting  Prejndieial  Faeta. — While  it  is  better  that  facts  as  to  the 
alleged  prejudice  should  be  presented,^  it  does  not  appear  to  be 


has  no  application  where  the  cause  is 
pending  against  persons  undergoing, 
sentence  of  imprisonment.  Golden 
V.  State,  13  Mo.  417. 

The  provisions  of  the  Nebraska 
Act  of  March  25,  1871  (Gen.  Stat., 
j^  718),  permitting  "  a  change  of  venue 
in  civil  and  criminal  proceedings  be- 
fore justices  of  the  peace  on  account 
of  the  interest,  bias,  or  prejudice  of 
the  justice,'*  do  not  apply  to  county 
courts.  McCarthy  v.  State,  10  Neb. 
438. 

1.  Bos  well  V*  Flockheart,  8  Leigh 
(Va.)  364. 

2.  Bent  v.  Lewis,  15  Mo.  App.  40. 
8.  State  V.  Chapman,  i  S.  Dak.  414; 

State  V.  Rodway,  i  S.  Dak.  575;  Slate 
V,  Johnson,  104  N.  Car.  780;  State  v, 
LaGrange  (Iowa,  1895),  62  N.  W.  Rep. 
664;  Hungerford  v.  Cushing,  2  Wis. 
397;  State  I'.  Bohan,  19  Kan.  28;  State 
V.  Reno,  41  Kan.  674;  People  v.  Ma- 
honey,  18  Cal.  180;  McCauley  v.  Wel- 
ler,  12  Cal.  500,  approved  in  People  v, 
Williams,  24  Cal.  35;  McNair  v. 
Tucker,  24  S.  Car.  105. 

The  fact  that  the  presiding  judge  in 
a  private  conversation,  after  hearing 
the  testimony  of  a  witness  who  was 
thereafter  indicted  for  perjury  com- 
mitted in  giving  that  particular  testi- 
mony, said  that  the  witness  was  "a 
grand  scoundrel,"  is  not  such  evi- 
dence of  prejudice  as  will  disqualify 
him  from  presiding  at  the  trial  for 
the  indictment  for  perjury.  State  v, 
Johnson,  104  N.  Car.  780. 

Opinions  formed  from  hearing  the 
evidence  on  a  former  trial  will  not 
constitute  such  prejudice  on  the  part 
of  the  judge  as  to  disqualify  him. 
State  V,  La  Grange  (Iowa,  1895),  62  N. 
W.  Rep.  664. 

Former  Deoisioni. — The  fact  that  the 
judge  has  made  an  erroneous  decision 


in  a  like  case  does  not  indicate  the 
existence  of  such  prejudice  on  his  part 
as  will  warrant  a  change  of  venue. 
Garrett  v.  Bicklin,  78  Iowa  115. 

Nor  are  repeated  erroneous  rulings 
of  a  judge  sufficient  to  show  ill-will 
or  prejudice  such  as  will  entitle  a 
party  to  a  change.  Burke  v.  Mayall, 
10  Minn.  287; 

Intimata  Belattoni  with  FroMeating 
WitnAM. — The  intimate  official,  social, 
or  personal  relations  of  a  trial  judge 
with  prosecuting  witnesses  will  not 
furnish  ground  for  change.  Bent  v. 
Lewis,  15  Mo.  App.  40. 

BeftiJial  of  Bail. — The  mere  refusal 
of  the  judge  to  admit  a  prisoner 
charged  with  homicide  to  bail  is  no 
evidence  that  he  is  prejudiced  against 
the  prisoner.  State  v.  Alexander,  66 
Mo.  148. 

Ministerial  Fnnetion. —Possible  prej- 
udice of  a  judge  whose  only  function 
is  to  correct  a  decree  made  in  conform- 
ity with  the  direction  of  the  Appel- 
late Court  is  insufficient  to  warrant  a 
change  of  venue.  Reeves  f .  Reeves, 
59  111.  203. 

Where,  after  the  decision  of  certified 
questions  of  law  by  the  appellate 
court,  the  court  below  has  no  further 
power  except  to  enter  judgment  in 
accordance  with  the  determination,  it 
cannot  change  the  place  of  trial  be- 
cause of  the  prejudice  of  the  judge. 
Andrews  v,  Burdick,  64  Iowa  692. 

Judges  in  Banc — One  Disqualified. — 
The  fact  that  in  a  certain  event  the 
applicant  will  be  entitled  to  have  his 
cause  considered  by  all  the  judges  of 
the  court,  and  that  one  of  the  judges 
will  be  disqualified  to  sit,  furnishes 
no  ground  for  a  change  of  venue. 
Bent  V.  Lewis,  15  Mo.  App.  40. 

4.  Kelley  v,  Simpson,  79  Mich.  393; 
German  Ins.  Co.  v.  Landram,  88  Ky. 
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absolutely  necessary — a  mere  suggestion  or  imputation  usually 
being  sufficient.* 

/.  Effect  of  Disqualification. — As  a  rule,  if  the  judge 

is  disqualified  for  any  cause,  the  change  is  a  matter  of  right,*  and 
upon  suggestion  of  the  disqualification  he  should  change  the  place 
of  trial  of  his  own  motion.* 

The  disqualification  does  not  ipso  facto  work  a  change,*  but  the 
judge  retains  jurisdiction  for  various  purposes,  among  others  to 
change  thie  venue.* 

Fartiei  ProoMding  by  Go&Miit. — The  parties  may,  notwithstanding  the 
disqualification,  proceed  before  the  judge  by  consent.* 

433;  Winn  V.  State,  82  Wis.  571.    But  Judge  M  Former  Coonael. — Krumdick 

see   Gray   v,   Crockett,   35   Kan.   66;  v.  Crump,  98  Cal.  117,  distinguishing 

Hungerford  v.  Cushing,  3  Wis.  397;  Upton  v.  Upton,  94  Cal.  26;  Paige  v. 

Southern  Cal.  Motor  Road  Co.  v.  San  Carroll,  61  Cal.  216. 

Bernardino  Nat.  Bank,  100  Cal.  319,  Party  to  Action. — Livermorev.  Brun- 

holding   in  effect   that  the  judge   is  dage,  64  Cal.  299. 

competent  to  determine  his  own  dis-  8.  O'Connell  v,  Gavett,  7  Colo.  40; 

qualification.  Bruen  v,  Bruen,  43  111.  408;  Gale  v. 

1.  Turner  v,   Hitchcock,   20   Iowa  Michie,  47  Mo.  326. 

310.  Although  a  statute  requires  an  ap- 

An  affidavit  by  an  applicant  for  a  plication   for  a  change  to  be   made 

change  of  place  of  trial  from  a  justice  upon  affidavit,  yet,  whenever  a  judge 

of  the  peace,  which  states  "  he  cannot  of  the  court  is  notified  in  any  manner 

obtain  justice,*'  is  a  sufficient  aver-  that  a  cause  in  which  he  has  been  en- 

ment  of  the  prejudice  of  the  justice,  gagedascounselforany  of  the  parties 

Swan  V,  Bournes,  47  Iowa  501.  is  pending  before  him,  and  that  that 

An   affidavit   for  a  change  of  the  cause  is  the  ground  for  the  change, 

place  of  trial  of  an  action    pending  he  may  order  it  of  his  own  motion, 

in  the  justice's  court  because  of  the  Joyce  v,  Whitney,  57  Ind.  550. 

bias  and  prejudice  of  the  justice,  is  A   judge   sitting  in   chancery  and 

sufficient  if  it  be  in  the  language  of  having  in  his  hands  the  papers  on  a 

the   statute.     Peyton  v.  Johnson,  37  motion  for  an  injunction  may  upon 

Neb.  886.  petition  find  himself  to  be  disqualified. 

An  affidavit  under  Wis.  Rev.  Stat.,  and  before  service  of  subpoepa  may 

§  3625.  and  in  its  language,  t.^.,  that  pass  an  order  transferring  the  case 

the  applicant  "  has  reason  to  believe  to     another     circuit.       Fairchild     v, 

and  does  believe  that  he  cannot  have  House,  18  Fla.  770. 

a  fair  trial  of  the  action  on  account  The  St.  Lonii  Criminal  Court  may,  of 

of   the   prejudice  of  the   judge,"   is  its  own  motion,  order  a  removal  of 

sufficient  to  entitle  him  to  a  change,  a  case  to  the  St.  Louis  Circuit  Court, 

since  the  venue  is  to  be  changed,  not  on  the  ground  that  the  judge  has  been 

upon  the /a^/ of  the  judge's  prejudice,  of  counsel  for  the  accused;  the  local 

but  upon  the  imputation  of  it.     Bach-  act  is  confined  to  changes  made  on 

mann  v,  Milwaukee,  47  Wis.  435.  And  application  of  the  defendant.     State 

see  Van  Slyke  v,  Trempealeau  County  v.  Houser,  28  Mo.  233. 

Farmers'  Mut.    F.  Ins.  Co.,  39  Wis.  4.  The  jurisdiction  of  the  court  is 

390;  Carpenter  v,  Shepardson,  43  Wis.  not  lost  because  the  judge  has  been 

406.  of  counsel,  but  the  cause  must  remain 

8.  Pr^udioe.  —  People  v,  Hubbard,  in   the   court   until  legally  removed. 

22  Cal.  34 ;  Cantwell  v.  People,  138  Shannon  v.  Smith,  31  Mich.  451. 

111.  602;  McGoon  V.  Little,  7  111.  42;  5.  A  probate  judge   interested   in 

WoodhuU  V.  Kelly,  10  111.  App.  455;  an  estate  cannot  act  as  judge  in  any 

Goldsbyz'.  State,  18  Ind,  147;  Redman  matter  pertaining  to  such  estate,  ex- 

V.  State,  28  Ind.  205;  Berner  v.  Fra-  cept  to  arrange  the  calendar  or  change 

zicr,  8  Iowa  77;  McGovern  v.  Keokuk  the  venue.     In  re  White's  Estate,  37 

Lumber   Co.,   61    Iowa  265;  State  v,  Cal.  19a 

Sbaw,  43  Ohio  St.  324.     But  see  State  6.    O'Connell    v.    Gavett,   7  Colo. 

V.  Johnson,  104  N.  Car.  780.  40. 
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g.  Substitute  for  Change. — Usually  when  a  fair  and  impar- 
tial trial  can  be  had  without  removing  the  cause  from  the  county, 
as  by  bringing  in  another  judge,  a  change  of  venue  will  not  be 
granted.* 

5.  Undue  Inflnenoe  of  Party  or  Attorney. — Undue  influence  of  a 
party*  or  his  attorney'  may  constitute  a  reason  for  changing  the 
place  of  trial. 


1.  Subttitiitioii  of  Another  Judge. — If 
the  object  of  a  statute  allowing 
change  of  venue  because  of  the  dis- 
qualification of  the  judge  for  prejudice 
can  be  attained  as  well  by  a  trial  be- 
fore a  judge  against  whom  no  objec- 
tion on  that  ground  exists,  it  is  prooer 
to  refuse  to  change  the  venue.  Chi- 
cago, etc.,  R.  Co.  V,  Perkins,  125  111. 
127.     See  also  Myers  v.  Walker,  31 

111.  353. 
If  the  judge  who  is  holding  court 

at   the  time   the  motion  is  heard  to 

transfer  the  cause    because    of    the 

disqualification    of  another   judge   is 

qualified  to  try  the  case  and  is  ready 

and  willing  to  try  it.  the  motion  should 

be  denied.     Paige  v.  Carroll,  61  Cal. 

216;  Upton  V,  Upton,  94  Cal.  26. 

Neither  the  Laws  of  1828  (McClel. 
Dig.,  p.  837,  §  112),  1845  (Id.,  p.  449, 
§  25),  1850-51,  c.  373  (Id.,  p.  336,  g§  23- 
25),  nor  the  Act  of  1868,  c.  1637,  sub. 
c.  13  (Id.,  p.  449,  §§  26,  27),  authorizes 
change  of  venue  in  criminal  cases 
upon  the  ground  that  the  judge  of  the 
Circuit  Court  is  disqualified:  but  re- 
lief may  be  had  under  art.  6,  §  7,  of 
the  constitution  (in  force  in  1883), 
relative  to  the  exchange  of  circuits 
by  the  judges  thereof,  or  the  assign- 
ment of  a  judge  to  hold  a  term.  State 
V,  King,  20  Fla.  19. 

Where  by  a  statute  the  judge  is 
authorized  to  call  in  another  judge  to 
try  the  cause,  upon  an  application 
made  for  a  change  of  venue  because 
of  the  prejudice  of  the  presiding 
judge,  there  is  no  error  in  refusing 
to  grant  the  change.  State  v.  Brown- 
field,  83  Mo.  448.  See  also  State  v» 
Bacon,  107  Mo.  627;  State  v.  Thomas, 
32  Mo.  App.  159;  Leise  v.  Mitchell, 
53  Mo.  App.  563. 

If  an  act  authorizes  a  second  elec- 
tion of  a  temporary  judge,  there  is 
no  right  to  a  change  because  of  the 
disqualification  of  the  judge  first 
elected.  Barnes  v,  McMuUins,  78  Mo. 
260. 

A  statute  increasing  the  number  of 
judges  in  the  circuit  will  obviate  the 


necessity  of  a  change  of  venue,  a 
right  to  which  existed  under  a  prior 
statute  at  a  time  when  there  was  but 
one  judge  in  the  circuit.  Chicago, 
etc.,  R.  Co.  V.  Perkins,  26  111.  App. 
67,  125  111.  127. 

An  objection  to  the  competency  of 
an  associate  judge  is  not  a  ground 
for  a  change  of  venue,  when  the 
case  may  be  decided  by  the  presiding 
judge  and  the  other  associate.  Barnes 
V.  Com.,  ir  W.  N.  C.  (Pa.)  375. 

Tranefer  within  the  Coiuty. — Where 
the  prejudice  is  asserted  of  the  judge, 
no  necessity  exists  for  sending  the 
cause  out  of  the  county  when  the 
end  can  be  as  well  accomplished  by 
transferring  the  cause  to  some  other 
court  within  the  county.  Curran  v. 
Beach,  20  111.  259. 

2.  Smith  V,  Hortler,  i  Law  Repos. 
(N.  Car.)  518. 

An  affidavit  stating  **that  the  ad- 
verse party  has  been  mayor  of  a  city  in 
the  county  where  the  suit  is  brought 
for  three  terms,  and  has  great  influ- 
ence over  the  inhabitants  of  such 
county, '*  etc.,  unsupported  by  other 
proof  or  facts  showing  the  existence 
of  undue  influence,  will  not  warrant  a 
change.  Greeno  v,  Wilson,  2  Fla.  492. 

Where  the  ground  of  an  application 
in  replevin,  for  certain  ore  was  that 
an  organized  combination  was  con- 
tinually stealing  it,  it  was  held  that 
the  affidavits  on  the  application  should 
show  of  whom  the  combination  was 
composed,  and  the  manner  in  which 
they  would  be  likely  to  influence  the 
action  of  the  jury.  Lady  Franklin 
Min.  Co.  V,  Delaney,  4  N.  Mex.  39. 

8.  Political  Popularity.— The  Iowa 
Code  (§  2590)  allows  the  place  of  trial 
to  be  changed  where  it  appears  that 
the  attorney  for  the  adverse  party  has 
such  an  undue  influence  over  the  in- 
habitants of  the  county  as  will  pre- 
vent a  fair  and  impartial  trial  from 
being  had.  Under  this  statute  a 
change  was  properly  granted  where- 
it  appeared  that  the  attorney  for  the 
opposing  party  had  great  influence 
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6.  Convenience  of  Witnesses— ^z.  In  General. — A  well-recog- 
nized ground  for  changing  the  place  of  trial  in  civil  cases  exists 
where  the  convenience  of  witnesses  and  the  ends  of  justice  will 
be  promoted  by  the  change.^     But  to  be  available  as  a  ground, 


over  the  people  of  the  county,  due  to 
his  reputation  as  an  able  lawyer, 
and  that  as  a  candidate  for  political 
office  he  had  received  a  vote  so  large 
as  to  indicate  a  popularity  and  per- 
sonal feeling  which  would  probably 
have  an  effect  on  the  trial.  Deere  v, 
Bagley,  80  Iowa  197. 

Withdrawal  of  Influential  Attorneys. 
—  After  the  withdrawal  from  the 
cause  of  some  *of  the  attorneys  al- 
leged in  the  application  to  have  such 
influence,  the  motion  is  properly 
denied.  Anderson  v,  Leverich,  70 
Iowa  741. 

1.  California, — Jenkins  v.  California 
Stage  Co.,  22  Cal.  537;  Thompson  v. 
Brandt,  98  Cal.  155. 

Minnesota,  —  Olivier  v.  Cunning- 
ham, 51  Minn.  232. 

New  Jersey, — Abrams  v.  Wood,  4 
N.  J.  L.  33. 

New  York. — Allen  v,  Forshay,  12 
Wend.  (N.  Y.)  217;  Brittan  v.  Pea- 
body,  4  Hin  (N.  Y.)  62;  Tuthill  v, 
Felter  (Supreme  Ct.),  25  N.  Y.  St.  Rep. 
151,  6  N.  Y.  Supp.  173;  Lyon  v,  Davis 
(Supreme  Ct.),  7  N.  Y.  Supp.  564; 
Wiggin  V,  Phelps,  10  Hun  (N.  Y.) 
187;  Gorman  v.  South  Boston  Iron 
Co.,  32  Hun  (N.  Y.)  71;  Porter  v, 
Lyle,  66  Hun  (N.  Y.)  629;  Flood  v. 
Morris,  3  N.  Y.  Month  L.  Bui.  100; 
Dunn  V.  Lewis  (Supreme  Ct.),  19  N.  Y. 
Supp.  755;  Smith  V.  Mack  (Supreme 
Ct.),  24  N.  Y.  Supp.  131;  Claflin  v, 
Eagan  (Supreme  Ct.),  14  N.  Y.  Supp. 
240,  38  N.  Y.  St.  Rep.  6. 

South  Carolina, — Utsey  v.  Charles- 
ton, etc.,  R.  Co.,  38  S.  Car.  399. 

^eetment.  —  The  venue  will  be 
changed  for  such  cause  in  an  action 
of  ejectment.  Campau  v,  Dewey,  9 
Mich.  381. 

LibeL — Change  of  venue  in  actions 
for  libel,  dispersed  in  several  counties 
upon  the  ground  of  the  convenience 
of  witnesses,  depends  on  the  same 
rules  as  do  cases  of  transitory  actions 
on  contract.  Root  v.  King,  4  Cow. 
(N.  Y.)  403,  citing  Duryee  v,  Orcott,  9 
Johns.  248,  I  Tidd.  547,  2  Archbold 
Pr.  176;  followed  in  Tillinghast  v, 
Kinof,  6  Cow.  (N.  Y.)  591. 

Violation  of  Game  Laws. — The  pro- 
visions of  Laws  N.   Y.  1888,  c.  577, 


§  3,  that  suits  for  violation  of  the 
game  laws  "shall  be  prosecuted  to 
determination  in  the  county  where 
they  shall  be  commenced,  unless,  for 
good  cause  appearing,  a  discontinu- 
ance shall  be  directed  by  the  chief 
game  and  fish  protector,"  do  not  pre- 
clude a  change  of  the  place  of  trial 
from  an  adjoining  county  to  the  county 
where  the  alleged  offense  occurred, 
when  the  convenience  of  witnesses 
or  the  ends  of  justice  demand  it. 
People  V,  Coughtry,  58  Hun  (N.  Y.) 
245.  affirmed  in  125  N.  Y.  723.  And 
see  also  People  v.  Rouse  (Supreme 
Ct.).  15  N.  Y.  Supp.  414,  61  Hun  (N. 
Y.)  618. 

Aetion  against  Bank. — In  an  action 
against  a  bank  the  venue  was  changed, 
on  the  defendant's  application,  to  the 
county  wherein  the  bank  was  situated, 
upon  the  ground  that  the  books  of  the 
bank  were  necessary  to  be  used  in 
evidence,  that  the  witnesses  were 
officers  of  the  defendant,  and  that 
there  would  be  great  inconvenience 
and  injury  to  the  defendant  and  those 
having  dealings  with  it  if  the  change 
were  not  made.  Kerr  v.  State  Bank, 
4  N.  J.  L.  415.  And  see  State  Bank 
V,  Hedenberg,  16  N.  J.  L.  352. 

Aetion  for  Aisanlt. — Where,  in  an  ac- 
tion for  assault,  the  answer  denies  the 
assault  and  claims  that  defendant  was 
the  person  assaulted,  the  venue  may 
be  changed  for  the  convenience  of 
witnesses  as  to  defendant's  condition 
after  the  assault,  and  the  change 
should  not  be  denied  because  no  wit- 
nesses were  present  at  the  time  of  the 
alleged  assault.  Banks  v,  Bensky 
(Supreme  Ct.),  27  N.  Y.  St.  Rep.  135, 
7  N.  Y.  Supp.  518. 

Action  to  Set  aside  Mortgages. — The 
place  of  trial  of  an  action  to  set  aside 
three  real  estate  mortgages,  brought 
in  a  county  other  than  that  in  which 
the  mortgaged  property  is  situated 
and  in  which  none  of  the  parties  re- 
side, should  be  changed  to  a  county 
where  the  convenience  of  witnesses 
will  best  be  subserved,  and  in  which 
property  affected  by  two  of  the  mort- 
gages is  situated.  Brower  v,  Husted 
(Supreme  Ct.),  17  N.  Y.  Supp.  707,  44 
N.  Y.  St.  Rep.  746. 
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the  convenience  of  the  witnesses  must  be  clearly  shown.^ 

*.  Number  of  Witnesses, — The  number  of  witnesses  whose 
convenience  is  sought  to  be  promoted  is  important,*  but  a  pre- 

Malidoas  PrMeoution.— In  an  action  v.  Everman  (Supreme  Ct.)>  31  N.  Y. 
for  malicious  continuance  of  an  action  St.  Rep.  355,56  Hun  (N.  Y.)  453,  10 
against  plaintiff' sassignor,defendants     N.  Y.  Supp.  74. 

asked  a  removal  to  the  county  in  which  In  Wisconsin  it  is  held  that  a 
the  cause  of  action  accrued,  on  the  change  may  be  granted  for  the  con- 
grounds  that  the  papers  in  the  action  venience  of  witnesses,  though  there 
were  there  filed  and  that  most  of  the  is  nothing  to  show  that  the  ends  of 
witnesses  resided  there.  Plaintiff  justice  will  be  promoted  thereby, 
showed  that  both  he  and  his  assignor  Kopf  e;.  Encking  (Wis.  1895),  64  N. 
resided  in  the  county  where  the  action     W.  Rep.  318. 

was  brought,  that  the  papers  referred        Gk)nYeiuenM  of  Parties. — The  conven- 
to  were  printed,  and  that  most  of  the     ience  of  parties    who   are    witnesses 
questions  involved  in  the  issues  were     will  be  considered  to  the  same  extent 
questions  of  law.    Held,  that  a  change     as  the  convenience  of  other  witnesses, 
was  properly  refused.    Daley  v.  Hell-    Challoner  v.  Boyington,  86  Wis.  218. 
man  (Supreme  Ct.),  43  N.Y.St.  Rep.  25.         1.  Osborn    v.    Stephens    (Supreme 
Proof  of  CoanteroUdm. — The  plaintiff     Ct.),  26  N.  Y.   Supp.   160;  Cordas  r. 
should  not  be  compelled  to  go  to  a     Morrison  (Supreme  Ct.),  23  N.Y.  Supp. 
distant  county  to  prove  his  cause  of     1076,  53  N.  Y.  St.  Rep.  512;  Mumford 
action  because  the  defendant  has  in-     v.  Cammann,  3  Cai.  (N.  Y.)  139,  Col. 
terposed   a  counterclaim  which  will     &   C.  Cas.  (N.  Y.)  482;    Constantine 
require  witnesses    who  reside  there,     v,    Dunham,   9    Wend.    (N.  Y.)  431 : 
Hooker  w.  Sandford  (Supreme  Ct.).  35     Brownell  v.  Marsh,  22  Wend.  (N.  Y.) 
N.  Y.  St.  Rep.  950.  636;  Tuthill   v.   Long  Island  R.  Co. 

Contract  of  Special  Employment.  —  A  (Supreme  Ct.),  58  N.  Y.  St.  Rep.  195, 
•change  cannot  be  granted  for  the  pur-  75  Hun  (N.  Y.)  556,  26  N.  Y.  Supp. 
p  seof  showing  the  value  of  services,  1029;  Anonymous,  i  Hill  (N.  Y.)  668. 
where  the  gravamen  of  the  complaint  The  convenience  of  w^itnesses  whose 
is  a  special  employment  at  a  fixed  attendance  it  is  necessary  and  proper 
salary.  Lawrence  v.  Tucker,  16  N.  to  secure  is  the  main  consideration, 
Y.  Wkly.  Dig.  350.  and   the  court  will  look   beyond  the 

Criminal  Prof ecntions. — In  a  criminal  affidavits,  and  ascertain  from  the 
prosecution  the  venue  cannot  be  whole  case  whether  a  change  will 
changed  for  the  convenience  of  par-  really  be  most  convenient  for  the 
ties  or  witnesses.  People  v,  Harris,  greatest  number  of  necessary  wit- 
4  Den.  (N.  Y.)  150.  nesses.     King  v,  Vanderbilt,  7  How. 

Promotion  of  Ends  of  Justice. — In  an  Pr.  (N.  Y.  Supreme  Ct.)  385. 
action  by  a  wife  for  alienating  the  Where  the  convenience  of  witnesses 
affections  of  her  husband,  it  appeared  will  not  be  promoted  change  will  not 
thatplaintiff  resided  in  Warren  county  be  granted,  though  defendants  and 
and  defendant  in  Livingston  county;  the  majority  of  their  witnesses  reside 
that  defendant,  as  alleged,  believing  in  the  county  to  which  the  venue  is 
plaintiff's  husband  to  be  unmarried,  sought  to  be  changed  and  in  which 
went  through  a  marriage  ceremony  the  cause  of  action  arose.  Daley  v. 
with  him  in  Livingston.  On  motion  Hellman  (Supreme  Ct.),  16  N.  Y.  Supp. 
to  change  the  place  of  trial  to  Living-    689. 

ston,  defendant  stipulated  to  admit  8.  Jordan  v.  Garrison,  6  How.  Pr. 
plaintiff's  marriage,  and  that  plaintiff  (N.  Y.  Supreme  Ct.)  6;  Goodrich  v, 
had  received  her  husband's  affection  Vanderbilt,  7  How.  Pr.  (N.  Y.  Su- 
and  support.  It  was  held,  that  as,  if  preme  Ct.)  467;  Smith  w.  Mack  (Su- 
plaintiff  succeeded  in  her  action,  de-  preme  Ct.),  24  N.  Y.  Supp.  131;  Lyon 
fendant  would  by  inference  be  guilty  v.  Davis  (Supreme  Ct.),  7  N.  Y.  Supp. 
of  a  crime,  this  court,  regarding  "  the  564.  See  also  Tuthill  v.  Felter  (Su- 
endsof  justice,"  deems  it  proper  that  preme  Ct.),  6  N.  Y.  Supp.  173;  Banks 
the  civil  action  should  be  tried  in  Liv-  v,  Bensky  (Supreme  Ct.),  7  N.  Y. 
ingston,  where  the  criminal  prosecu-  Supp.  518;  Clanton  zf.  Ruffner,  78  Cal. 
tion,  if  any,  must  be  carried  on.   Blake     268. 
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ponderance  is  not  necessarily  controlling;*  and,  as  a  rule,  where 
the  witnesses  on  each  side  are  equal  in  number  or  nearly  so  a 
change  will  not  be  ordered  ;•  although,  where  a  substantial  equal- 
ity exists,  a  preference  will  usually  be  given  to  the  county  wherein 
the  transaction  took  place  or  the  cause  of  action   arose.'     The 


Former  and  Preiont  Boles.  —  A  pre- 
ponderance in  the  number  of  wit- 
nesses at  one  time  formed  a  rule  in 
accordance  with  which  the  place  of 
trial  was  fixed.  See  Brittan  v.  Pea- 
body,  4  Hill  (N.  Y.)  68,  note  i;  Cook 
V.  Pendergast,  6i  Cal.  72. 

More  recently  the  facts  and  circum- 
stances connected  with  the  investiga- 
tion have  had  a  greater  controlling 
influence  than  the  mere  number  of 
witnesses.  Cook  v.  Pendergast,  61 
Cal.  72;  Barnard  v.  Wheeler,  3  How. 
Pr.  (N.  Y.  Supreme  Ct.)  71;  King  v, 
Vandcrbilt,  7  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  385. 

Where  an  action  of  partition  involv- 
ing the  validity  of  a  will  is  brought 
in  a  county  in  which  but  one  of  the 
parcels  in  question  is  situated,  it  is 
proper  to  change  the  place  of  trial  to 
the  county  in  which  the  testator  re- 
sided at  the  time  of  his  death,  and  in 
which  the  witnesses  for  the  defense, 
who  largely  outnumber  those  of 
plaintiff,  reside.  Nelson  v.  Nelson 
(Supreme  Ct.),  50  N.  Y.  St.  Rep.  446. 

Kecessity  of  Showing  Hnmber. — On  a 
motion  to  change  the  venue  on  ac- 
count of  material  witnesses  residing 
in  another  county  defendant  ought 
to  state  their  number;  otherwise  the 
court  cannot  intend  that  he  has  more 
than  one,  so  that  if  plaintiff  swears 
to  one  witness  he  will  prevail.  Minor 
V,  Garrison,  4  Johns.  (N.  Y.)  481. 

Overstatement  of  Knmber. — When  the 
affidavits  in  support  of,  and  those  in 
opposition  to,  a  change  evidently 
overstate  the  number  of  witnesses  on 
either  side  to  be  accommodated  or 
inconvenienced  by  the  change,  refer- 
ence may  be  had  to  the  pleadings  to 
ascertain  the  merits  of  the  motion. 
Smith  V.  Servis  (Supreme  Ct.),  19  N. 
Y.  St.  Rep.  338,  2  N.  Y.  Supp.  865. 

Where,  in  an  ordinary  action  on 
contract,  defendant  swore  to  seventy- 
eight  material  witnesses,  it  was  con- 
sidered a  fraud  upon  the  court,  the 
nature  of  the  action  not  being  fully 
explained  to  satisfy  the  court  that  the 
number  of  witnesses  was  necessary. 
Garbutt  v.  Bradner,  i   How.  Pr.  (N. 


Y.)  122.  And  see  Wallace  r.  Bond,  4 
Hill  (N.  Y.)  536,  in  which  swearing 
to  one  hundred  and  sixteen  witnesses 
was  held  to  be  an  attempted  fraud 
upon  the  practice  of  the  court.  Sec 
also  Fiske  v.  Bardeen,  12  N.  Y.  St. 
Rep.  869;  Romeyn  v.  King,  2  How. 
Pr.  (N.  Y.)  130;  Freeman  v.  King,  3 
How.  Pr.  (N.  Y.)  10. 

1.  Jordan  v.  Garrison,  6  How.  Pr.  (N. 
Y.  Supreme  Ct.)  6;  Goodrich  r.  Van- 
derbilt,  7  How.  Pr.  (N.  Y.  Supreme 
Ct.)  467;  Tuthill  V,  Long  Island  R. 
Co.,  75  Hun  (N.  Y.)  556,  j26  N.  Y. 
Supp.  1029;  Humphrey  t^.  Gansevocrt, 
2  How.  Pr.  (N.  Y.  Supreme  Ct.)  128; 
Barnard  v,  Wheeler,  3  How.  Pr.  (N. 
Y.  Supreme  Ct.)7i;  Reavis  v,  Cowell, 
56  Cal.  588;  Hall  V.  Central  Pac.  R. 
Co.,  49  Cal.  454;  Clanton  v.  RufTner, 
78  Cal.  268;  Hanchett  v.  Finch,  47  Cal. 
192. 

2.  Wood  V,  Bishop,  5  Cow.  (N.  Y.) 
414;  Sherwood  v.  Steele,  12  Wend. 
(N.  Y.)  294;  Austin  v.  Hinklev,  13 
How.  Pr.  (N.  Y.  Supreme  Ct.)  5^6; 
Fowler  v.  Third  Ave.  R.  Co.  (Su- 
preme Ct.),  29  N.  Y.  St.  Rep.  285,  8 
N.  Y.  Supp.  762.  But  see  Benedict  v, 
Hibbard,  5  Hill  (N.  Y.)  509;  Weed  r. 
Halladay,  i  How.  Pr.   (N.  Y.)  73. 

In  transitory  actions  the  court  will 
not  change  the  venue  on  the  ground 
of  inconvenience,  upon  any  nice  bal- 
ancing of  circumstances  of  mere  ac- 
commodaticn  to  parties.  Demarest 
V.  Hurd,  46  N.  J.  L.  471. 

8.  Ackerman  v.  Delude,  29  Hun  (N. 
Y.)  137;  Galligan  v,  Hornthal,  71  Hun 
(N.  Y.)  18,  53  N.  Y.  St.  Rep.  857,  24  N. 
Y.  Supp.  632,  23  Civ.  Pro.  Rep.  (N.  Y.) 
201;  KHenhans  v.  Whiting  (Supreme 
Ct.),  33  N.  Y.  St.  Rep.  956,  II  N.  Y. 
Supp.  619;  Smith  V.  Mack  (Supreme 
Ct.),  24  N.  Y.  Supp.  131,  53  N.  Y.  St. 
Rep.  616;  Goodrich  v.  Vanderbilt,  7 
How.  Pr.  (N.  Y.  Supreme  Ct.)  467; 
Porter  v,  Lyle  (Supreme  Ct.),  49  N.  Y. 
St.  Rep.  534,  21  N.  Y.  Supp.  216;  Peck 
v.  Parker,  15  N.  Y.  Wkly.  Dig.  142; 
Murray  v.  Minier,  16  N.  Y.  Wkly. 
Dig.  117;  Zeller  v.  Powell,  17  N.  Y. 
Wkly.  Dig.  499;  Whitall  v,  Moshier 
(Supreme  Ct.),  7  N.  Y.  St,  Rep.  390; 
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change  will  not  necessarily  be  denied,  however,  because  the  cause 
of  action  arose  in  the  county  wherein  the  action  was  instituted.* 

c.  Who  may  Obtain  Change. — The  motion  is  usually  made 

by  the  defendant,*  after  joinder  of  issue  of  fact ;'  and  where  there 
is  more  than  one  defendant  all  should  join,*  or  good  reason  should 
be  shown  for  the  nonjoinder.* 

d.  Requisites  of  Application. — The  applicant  should  bring 

himself  within  the  statutory  provisions  conferring  the  right  to  the 
change,  and  conform  as  nearly  as  may  be  to  the  existing  practice.* 
Thus,  he  should  state  the  names  of  the  proposed  witnesses/  their 
number,**  and  their  residence,*  since  the  convenience  of  witnesses 


Trope  V,  Saratoga  Assoc,  etc.  (Su- 
pieme  Ct.),  12  N.  Y.  Supp.  518,  36  N. 
Y.  St.  Rep.  127. 

Where,  in  an  action  against  a  sheriff 
and  another,  the  latter  procured  a 
change  to  a  county  where  the  case  was 
twice  tried,  the  sheriff,  after  the  death 
of  the  other,  was  allowed  to  have  the 
cause  remanded  to  the  county  where 
the  cause  oi  action  arose,  and  where 
the  parties  and  a  large  number  of  wit- 
nesses resided.  Abrahams  v.  Bensen, 
6c  How.  Pr.  (N.  Y.  Supreme  Ct.)  208, 
22  Hun  (N.  Y.)  605. 

1.  Perry  v,  Boomhauer  (Supreme 
Ct.),  43  N.  Y.  St.  Rep.  375. 

In  an  action  against  a  railroad  com- 
pany for  personal  injuries,  a  change 
was  refused  from  the  county  of  plain- 
tiff's residence  to  the  county  wherein 
the  injuries  were  received,  where  it 
was  shown  that  the  number  of  wit- 
nesses on  each  side  was  equal,  and 
plaintiff  because  of  poverty  was  un- 
able to  transport  his  witnesses;  that 
his  health  was  bad,  so  as  to  render 
him  unable  to  endure  fatigue;  and 
his  friends  and  physicians,  who  had 
known  his  physical  condition  before 
the  injury,  all  resided  in  the  county 
where  the  action  was  brought.  Tut- 
hill  V,  Long  Island  R.  Co.  (Supreme 
Ct.),  58  N.  Y.  St.  Rep.  195,  75  Hun  (N. 
Y.)  556. 

In  an  action  for  malicious  prosecu- 
tion it  appeared  that  plaintiff  was 
arrested  in  one  county  and  taken  to 
another,  and  that  the  venue  was  lai'd 
in  the  former  county,  in  which  plain- 
tiff resided;  and  it  was  held  that  the 
transaction  was  not  entirely  in  the 
latter  county,  so  as  to  warrant  a 
change  to  that  county  for  the  con- 
venience of  witnesses.  Osborn  v. 
Stephens,  74  Hun  (N.  Y.)  91. 

2.  Although  it  has  been  held  that 
plaintiff  may  make  the  motion.  Pease 
r.  Smith,  3  Lans.  (N.  Y.)  428, 


8.  Howell  V,  Stetef  eldt  Furnace  Co., 
69  Cal.  153;  Merrill  v.  Grinnell,  10 
How.  Pr.  (N.  Y.  Supreme  Ct.)  31; 
Hubbard  v.  National  Protection  Ins. 
Co.,  II  How.  Pr.  (N.  Y.  Supreme  Ct.) 
149;  Hinchman  v,  Butler,  7  How.  Pr. 
(N.  Y.  Supreme  Ct.)  462;  Hart  man  v. 
Spencer,  5  How.  Pr.  (N.  Y.  Supreme 
Ct.)  135;  Nash  V.  Silver  Lake  Ice  Co. 
(Supreme  Ct.),  6  N.  Y.  Supp.  913; 
Briasco  v.  Lawrence  (Supreme  Ct.), 
21  N.  Y.  St.  Rep.  964,  4  N.  Y.  Supp. 

94. 

4.  Sailly  v,  Hutton,  6  Wend.  (N.  Y.) 
508;  Welling  V,  Sweet,  i  How.  Pr. 
(N.  Y.)  156;  Bergman  v.  Noble,  10 
Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
190.  I  N.  Y.  St.  Rep.  543. 

B^fendanti  in  Defknlt. — Unless  some 
are  in  default,  in  which  case  the 
others  may  move.  Chace  v.  Benham, 
12  Wend.  (N.  Y.)  200. 

5.  Showing  Baaion  for  Hoiyoiiidflr.'- 
The  reason  why  all  the  defendants  do 
not  join  should  be  shown.  Welling 
V,  Sweet,  I  How.  Pr.  (N.  Y.)  156. 

6.  Carpenter  v.  Continental  Ins.  Co.. 
31  Hun  (N.  Y.)  78  ;  Noye  Mfg.  Co. 
V.  Whitmore,  23  N.  Y.  Wkly.  Dig.  ^\ 
Bull  V.  Babbitt,  i  How.  Pr.  (N.  Y.) 
184;  Anonymous,  i  Hill  (N.  Y.)  668. 
See  The  Application^  infra, 

Subitantial  CompIiaiiM  with  the  stat- 
ute is  sufficient.  Porter  r.  Mann,  4 
Hill  (N.  Y.)  540;  Anonymous,  i  Hill 
(N.  Y.)  668. 

7.  Anonymous,  6  Cow.  (N.  Y.)  389I 
Loehr  v.  Latham,  15  Cal.  418;  Reavis 
V,  Co  well,  56  Cal.  588. 

8.  See  III.  6.  b.  Number  of  WU- 
nesses^  supra, 

9.  Pierce  v,  Gunn.  3  Hill  (N.  Y.)445; 
Bleecker  v.  Smith,  37  How.  Pr.  (N. 
Y.  Supreme  Ct.)  28;  Westbrook  v. 
Merritt,  i  How.  Pr.  (N.  Y.)  195;  Cook 
V.  Finch,  2  How.  Pr.  (N.  Y.)  89;  Van 
Auken  v,  $tewart,  2  How.  Pr.  (N.  Y.) 
181. 
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residing  within  the  state  will  alone  be  considered.^  Likewise 
should  be  shown  that  the  proposed  witnesses  are  necessary  *  and 
material,*  what  is  expected  to  be  proved  by  them,*  and  that  the 


Where  it  does  not  appear  that  the 
witnesses  of  either  party  reside  in  the 
county  to  which  the  change  is  sought, 
or  that  the  cause  of  action  arose  there, 
the  venue  should  not  be  changed. 
Abrams  v.  Wood.  4  N.  J.  L.  33. 

1.  Canfield  v,  Lindley,  4  Cow.  (N.  Y.) 
532;  Peet  V,  BiUings,  2  Wend.  (N.  Y.) 
282;  St.  Albans  Bank  v,  Knicker- 
backer,  6  Wend.  (N.  Y.)  541;  Rath- 
bone  V.  Harman,  4  Wend.  (N.  Y.)  208; 
Williams  v.  Fellows,  9  Wend.  (N.  Y.) 
451;  HuH  V.  HuH,  I  Hill  (N.  Y.)67i; 
Hill  V.  Chambers,  N.  Y.  Daily  Reg., 
Dec.  26.  1SS3;  Center  v.  Fairman,  N. 
Y.  Daily  Reg.,  March  22, 1878;  Shirley 
V,  Nodine,  i  Idaho  N.  S.  dq^. 

It  is  sufficient  to  state  the  county. 
Bleecker  v.  Smith,  37  How.  Pr.  (N. 
Y.  Supreme  Ct.)  28. 

Where  witnesses  reside  within  one 
mile  of  the  place  where  it  is  sought 
to  have  the  trial  take  place,  they  are 
not  to  be  disregarded,  in  determining 
the  place  of  trial,  because  they  do  not 
reside  in  the  same  county.  Mason  v. 
Brown,  6  How.  Pr.  (N.  Y.  Supreme 
Ct.)  481. 

Application  for  a  change  of  venue 
for  the  convenience  of  the  defendant's 
^ritnesses  will  not  be  refused  merely 
because  the  plaintiff's  witnesses  re- 
siding out  of  the  state  will  be  incon- 
venienced by  the  change.  Bowles  v. 
Rome,  etc.,  R.  Co.,  38  Hun  (N.  Y.) 
507;  New  Jersey  Zinc  Co.  v.  Blood, 
8  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  147. 

2.  An  affidavit  stating  that  certain 
persons  are  "material  witnesses  for 
this  deponent  on  the  trial  of  this 
cause,  as  he  is  advised  by  said  counsel, 
and  verily  believes,  and  that,  without 
the  testimony  of  each  and  every  of 
said  witnesses,  deponent  cannot  safely 
proceed  to  the  trial  of  this  cause,  as 
he  is  also  advised  by  said  counsel, 
and  verily  believes."  sufficiently  avers 
that  the  witnesses  were  necessary. 
Smith  V,  Mack  (Supreme  Ct.),  24  N. 
Y.  Supp.  X31,  53  N.  Y.  St.  Rep.  616. 

8.  Heoesiity  of  Showing  Facts. — Facts 
as  to  the  materiality  of  the  witnesses 
should  be  shown.  People  v.  Hayes, 
7  How.  Pr.  (N.  Y.  Supreme  Ct.)  248; 
American  Exch.  Bank  v.  Hill,  22  How. 
Pr.  (N.  Y.  Supreme  Ct.)  29;  Price  v. 
Ft.  ^ward  Water  Works  Co.,  16 
How.  Pr.  (N.    Y.    Supreme    Ct.)   51; 


Sawyer  v,  Clark  (Supreme  Ct.),  14 
N.  Y.  Supp.  252,  37  N.  Y.  St.  Rep.  932. 
See  also  Reavis  v,  Cowell,  56  Cal.  588. 
It  is  not  sufficient,  to  change  the 
venue,  for  the  defendant  to  state 
that  material  witnesses  reside  in  the 
county  to  which  he  wishes  to  remove 
it;  he  ought  to  add  that  evidence 
will  be  given  of  some  material  fact 
happening  there.  Gourley  v.  Shoe- 
maker, I  Johns.  Cas.  (N.  Y.)  392. 

Where  the  affidavit  claimed  wit- 
nesses well  acquainted  with  the  busi- 
ness of  manufacturing  drain-pipe,  as 
material  to  prove  the  quality  of  such 
pipe;  and  other  witnesses  well  ac- 
quainted with  the  business  of  laying 
drain-pipe,  to  prove  that  the  pipe  sold 
to  the  defendants  would  have  worked 
well  if  it  had  been  laid  properly, — held., 
not  sufficient.  A  distinction  between 
the  business  of  manufacturing  such 
pipe  and  that  of  laying  it  should  be 
made  to  appear.  Price  v.  Ft.  Ed- 
ward Water  Works  Co.,  16  How.  Pr. 
(N.  Y.  Supreme  Ct.)  51. 

Belief  as  to  Materiality.— But  belief 
as  to  the  materiality  of  witnesses  is 
sufficient.  Sherwood  v,  Steele,  12 
Wend.  (N.  Y.)  294. 

Grounds  of  Belief.  —  Although  the 
grounds  of  belief  should  be  set  out. 
Kelly  V,  Maltham,  2  N.  Y.  Wkly.  Dig. 
173;  Imgard  v,  Duffy  (Supreme  Ct.), 
56  N.  Y.  St.  Rep.  104,  25  N.  Y.  Supp. 
865. 

Advice  of  Counsel. — It  should  also  be 
shown  that  the  applicant  is  advised 
by  counsel,  and  believes,  that  the 
witnesses  are  material.  Anonymous, 
3  Wend.  (N.  Y.)  425;  Constantine  v, 
Dunham,  9  Wend.  (N.  Y.)  431;  Anony- 
mous, I  Hill  (N.  Y.)  668;  People  v. 
Hayes,  7  How.  Pr.  (N.  Y.  Supreme 
Ct.)  248;  Chapin  v.  Overin  (Supreme 
Ct.),  25  N.  Y.  Supp.  627,  72  Hun  (N. 
Y.)  514,  55  N.  Y.  St.  Rep.  130. 

Failure  to  Show  Materiality. — An  ap- 
plication which  fails  to  show  in  what 
respect  the  witnesses  are  material  is 
sufficient,  if  the  opposing  party  pre- 
sents no  affidavit  as  to  witnesses. 
People  V,  Hayes,  7  How.  Pr.  (N.  Y. 
Supreme  Ct. )  248;  Brown  v.  Peck,  ic 
Wend.  (N.  Y.)  569. 

4.  American  Exch.  Bank  v.  Hill,  22 
How.  Pr.  (N.  Y.  Supreme  Ct.)  29; 
Price   V,    Ft.    Edward   Water  Works 
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applicant  cannot  safely  proceed  to  trial  without  the  testimony  of 
each  and  every  of  the  witnesses,  as  he  is  advised  by  his  counsel 
and  verily  believes.^     See  IV.  Ttie  Application^  infra. 

And  where  the  application  is  made  by  the  defendant,  it  is  usual 
to  require  an  affidavit  of  merits.*     See  article  AFFIDAVITS  OF 

Merits  or  Defense,  Vol.  I.,  p.  338. 

e.  Resistance  to  Application. — Plaintiff  may  resist  the  ap. 
plication  for  the  proposed  change  by  showing  that  material  wit- 
nesses  reside  within  the  county  wherein  the  action  is  brought;* 


Co.,  16  How.  Pr.  (N.  Y.  Supreme  Ct.) 
51;  Imgard  v.  Duffy  (Supreme  Ct.),  56 
N.  Y.  St.  Rep.  104,  25  N.  Y.  Supp. 
865;  People  V,  Hayes,  7  How.  Pr.  (N. 
Y.  Supreme  Ct.)  248. 

The  application  should  show  that 
the  witnesses  will  testify  to  the]  facts 
which  the  applicant  expects  to  prove, 
or  that  they  have  stated  that  they 
will  so  testify.  Thurfjell  r.  Wither- 
bee  (Supreme  Ct.),  54  N.  Y.  St.  Rep. 
96,  24  N.  Y.  Supp.  278.  See  also  Gil- 
bert V,  Shortsville  Cart  Co.  (Supreme 
Ct.),  15  N.  Y.  Supp.  316.  But  it  need 
not  show  how  the  applicant  is  able  to 
state  that  to  which  they  will  testify. 
Myers  v,  Lansingburgh,  54  Hun  (N. 
Y.)  623. 

Complete  Defbnse. —  Defendant  need 
not,  however,  disclose  his  complete 
defense.  Mixer  v.  Kuhn,  4  How.  Pr. 
(N.  Y.  Supreme  Ct.)  409.  But  see 
Hills  V,  La  Due  (Colo.,  1894),  38  Pac. 
Rep.  430. 

1.  Satterlee  v,  Groot,  6  Cow.  (N.  Y.) 
33;  Anonymous,  6  Cow.  (N.  Y.)  389; 
Carpenter  v.  Continental  Ins.  Co.,  31 
Hun  (N.  Y.)  78;  Smith  v.  Mack  (Su- 
preme Ct.),  24  N.  Y.  Supp.  131. 

2.  Lynch  v,  Mosher,  4  How.  Pr.  (N. 
Y.  Supreme  Ct.)  86;  Ellis  v.  Jones,  6 
How.  Pr.  (N.  Y.  Supreme  Ct.),  296; 
Briasco  v,  Lawrence  (Supreme  Ct.),  4 
N.  Y.  Supp.  94,  21  N.  Y.  St.  Rep.  964; 
Onondaga  County  Bank  v.  Shepherd, 
19  Wend.  (N.  Y.)  10;  Anonymous, 
I  Hill  (N.  Y.)  668;  Dennison  v.  Sey- 
mour, 9  Wend.  (N.  Y.)  9;  Chapin  v, 
Overin  (Supreme  Ct.).  25  N.  Y.  Supp. 
627,  72  Hun  (N.  Y.)  514;  Canal  Bank 
V.  Chemung  County,  i  How.  Pr.  (N. 
Y.)  162;  Wharton  v.  Barry,  i  How. 
Pr.  (N.  Y.)  62.  See  also  IV.  6.  Form, 
Sufficieniy^  and  Support,  infra. 

Attorney  aa  Defendant. — A  party  who 
is  also  an  attorney  need  not  make  affi- 
davit of  merits.  Ackerman  v.  De- 
lude, 29  Hun  (N.  Y.)  X37. 

SxLfloiency  of  Affidavit.— The  affidavit 


is  defective  if  it  does  not  state  that 
defendant  has  informed  his  conosel 
what  he  expects  to  prove  by  the  wit- 
nesses. Miller  v,  Ames,  i  How.  Pr. 
(N.  Y.  Supreme  Ct.)  55;  Hemingway 
r.  Spaulding,  i  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  70. 

A  technical  defect  in  the  affidavit 
of  merits  will  not  vitiate  the  motion, 
if  there  is  enough  otherwise  to  show 
that  there  is  a  good  defense  upon  the 
merits.  McConihe  v.  Palmer,  76  Hun 
(N.  Y.)  116. 

8.  Gilbert  v.  Chapman,  1  How.  Pr. 
(N.  Y.)  56;  Spencer  v.  Hulberi,  a 
Cai.  (N.  Y.)  374;  Stoutenbcrgh  r. 
Legg,  2  Johns.  (N.  Y.)  481;  Anony- 
mous, 7  Cow.  (N.  Y.)  102. 

Heceeelty  of  Showing  Materiality.— 
Where  defendants  state  that  if  plain- 
tiffs have  more  witnesses  than  de- 
fendants have,  it  can  only  be  to  prove 
certain  facts  which  defendants  stipu- 
late and  admit,  the  plaintiffs,  if  they 
claim  the  witnesses  on  the  ground  of 
other  facts,  must  state  what  those 
other  facts  are.  Carew  v.  Mechanics', 
etc.,  Bank,  2  How.  Pr.  (N.  Y.)  148. 

Controverting  Kateriality  of  'WitiMNi. 
— Where,  upon  a  motion  to  change 
for  the  convenience  of  witnesses,  the 
party  moving  for  such  change  pre- 
sented an  affidavit  stating  that  twenty- 
one  persons  therein  named,  whom  be 
stated  to  be  material  witnesses  for 
his  defense,  were  residents  of  the 
county  to  which  he  moved  that  the 
trial  should  be  transferred,  and  this 
was  opposed  on  the  part  of  plaintiff 
by  the  affidavits  of  nearly  all  those 
persons,  stating  that  they  knew  noth- 
ing of,  and  could  not  swear  to,  any 
of  the  matters  which  in  defendant's 
affidavit  were  stated  as  matters  which 
he  expected  to  prove  by  them,  it  was 
held  that  there  was  no  right  Co  the 
change.  Cunnini^^ham  v.  Furney  (Su- 
preme Ct.),  9  N.  Y.  St.  Rep.  645. 
UnneoeMHury  Witnetees.  — Where  de- 
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but  if  a  case  for  a  change  is  clearly  made  out,  it  will  not  ordinarily 
be  refused  because  the  party  resisting  the  change  offers  to  admit 
the  facts  which  the  applicant  expects  to  prove  by  the  witnesses 
for  whose  convenience  the  change  is  asked,*  although  a  change 
may  be  ordered  upon  conditions  as  to  securing  the  testimony  of 
the  witnesses  in  the  cause  by  deposition.*  See  IV.  The  Apph- 
cation^  infra. 

/.  Determination  of  Application. — The  court,  in  granting 

or  denying  a  change  of  the  place  of  trial  for  the  convenience  of 

fendant's    moving    affidavit    aUeged        Offor  to  Defray  EzpensM  of  Defendant'! 

that  if  plaintiff  claimed  more  than  one  Witneeeei.  —  To   retain    an    action  of 

witness,  it  would  only  be  to  prove  a  trespass  in  the  county  in  which  it  was 

fact  which  witnesses  in  other  counties  brought,  plaintiff  offered  to  stipulate 

could  as  well  prove,   and  plaintiff's  that  the  land  had  no  actual  value  be- 

affidavit  made  no  reply  to  this,  it  was  yond  four  hundred  dollars,  and  that 

held  that  witnesses  claimed  for  that  the  damages  from  the  trespass  would 

purpose  only  should  be  disregarded,  not  exceed  sixty  dollars,  and  to  pay 

Benedict  v.   Hibbard,   5   Hill  (N.  Y.)  four  hundred  dollars   to  defray  ex- 

509.    To  same  effect  see  Weed  v,  Hal-  penses  of  defendant's  witnesses,  on 

laday,  i  How.   Pr.  (N.  Y.)  73;  Hart-  certain  conditions;  but  the  offer  was 

man   v.  Spencer,    5  How.  Pr.  (N.  Y.  not  accepted.     Held^  that  there  was 

Supreme  Ct.)  135.    And  see  also  Smith  no    error    in    granting    the    change. 

V,  Averill.  i  Barb.  (N.  Y.)  28.  Dexter  v,  Alfred  (Supreme  Ct.),  12  N. 

Denial  of  Defense.  — Where  defend-  Y.  Supp.  365,  35  N.  Y.  St.  Rep.  489. 
ant-  swore  to  nineteen  material  wit-        Where  plaintiff  offered  to  bear  all 

nesses   resident  in    another   county,  the  expenses  of  bringing  defendant's 

and  plaintiff  did  not  show  that  any  witnesses  to  the  county  wherein  the 

witnesses     resided     in     the     county  action  was  brought,  it  was  held  the 

wherein  the  action  was  brought,  al-  motion  for  change  was  properly  de- 

though  his  affidavits  tended  to  show  nied.      Worthy   v,  Gilbert,  4  Johns. 

the  nonexistence  of  any  real  defense,  (N.  Y.)492.    But  see  Rathbone  v.  Har- 

it  was  held  that  the  motion  was  prop-  man,  4  Wend.  (N.  Y.)  208. 
erly  granted.     Wiggin  v,  Phelps,  10        8.  Stipolation   to   Take   Deposition. — 

Hun  (N.  Y.)  187.  A  change  will  be  ordered  unless  the 

1.  Metropolitan  L.  Ins.  Co.  v,  Mc-  party  stipulates  to  examine  witnesses 

Coy,  12  N.  Y.  Wkly.  Dig.  100,  11  Rep.  in  the  other  county  before  a  referee. 

747;  Wright  V.  Burritt  (Supreme  Ct.),  Thomas  v.  Mutual  Reserve  Fund  L. 

17  N.  Y.  Supp.  645,  Ins.  Co.,  6  N.  Y.  St.  Rep.  864. 

Stipulation  not  to  Oppose  Defendant's        In  an  action  for  conversion  a  change 

Firoof. — The  motion  cannot  be  defeated  of   venue   to  the   county   where    :he 

by  a  stipulation  on  plaintiff's  part  not  conversion  took  place  maybe  granted, 

to  call  witnesses  to  contradict  defend-  where    it    appears   that   the   greater 

ant's  evidence,  if  it  is  confined  to  two  number  of   witnesses  reside   in   that 

interested  witnesses.    Claflin  v,  Eagan  county,  if  defendant  stipulates  that 

(Supreme  Ct.),  14  N.  Y.  Supp.  240,  38  the  testimony  of  plaintiff's  witnesses 

N.  Y.  St.  Rep.  6.  residing  in  the  county  where  the  ac- 

Qflfor  not  to  Oive  Evidence  as  to  Certain  tion  is  brought  may  be  taken  by  de- 

Taets. — An   offer   to   stipulate  not  to  position.    Dunham  v,  Parmenter  (Su- 

give  evidence  of  matters  occurring  in  preme  Ct.),  57  N.  Y.  St.  Rep.  225,  26 

the  county  wherein  the  place  of  trial  N.  Y.    Supp.   955,    74    Hun    (N.    Y.) 

was  laid  will  obviate  the  necessity  for  559. 

a  change.     Smith  v,  Averill,  i  Barb.        Improper  Condition. — Error  in  refus- 

(N.  Y.)  28.  ing  to  change  the  place  of  trial  in  a 

The  change  should  be  refused  where  clear  case  is  not  cured  by  a  condition 

plaintiff  stipulates  not  to  give  evidence  that    defendants   should   be   allowed 

of  any  of  certain  facts  alleged  in  de-  to  examine  their  witnesses  before  a 

fendant's  answer.     Kuri  v.  Fish  (Su-  referee.      Belding  v»  Ladd  (Supreme 

preme  Ct.).  11  N.  Y.  Supp.  209,  33  N.  Ct.),  27  N.  Y.  St.  Rep.  296,  7  N.  Y, 

Y.  St.  Rep.  674.  Supp.  379. 
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mtnesses,  is  vested  with  a  sound  discretion  in  arriving  at  its 
determination,^  and  may  take  into  consideration  the  saving  of  ex- 
pense by  a  trial  in  the  county  to  which  the  change  is  sought,*  the 
expedition  of  the  trial,'  and  the  residence  of  the  proposed  wit- 
nesses, since  their  residence,  and  not  the  distance  they  may  be 
obliged  to  travel,  will  control,  in  a  great  measure ;  ^  and  where  it 
is  apparent  that  the  motion  is  made  for  delay,  it  should  be  denied.' 
'7.  Conntyi  Pnblio  OffiMn,  City,  or  Town  m  Party. — That  the 
county  in  which  an  action  is  brought  is  a  party  thereto  is,  in  some 
jurisdictions,  a  sufficient  reason  for  changing  the  venue,*  but  the 
right  to  remove  on  that  ground  must  be  conferred  by  statute.^ 
Likewise  the  fact  that  the  defendant  is  a  public  officer,®  or  that 

1.  Ringgenbergv.  Hartman,  loalnd.  completion  of  the  building,  is  prop- 

537;  Clanton  v.  Ruffner,  78  Cal.  868;  erly  removed  to  the  former  county. 

Cromwell  v.  Romer,  18  N.  Y.  Wkly.  York   County   v.   SmaU,   i   W.  &  S. 

Dig.  440;  Thompson  v.  Narwood  (Su-  (Pa.)  315. 

preme  Ct.),  19  N.  Y.  Supp.  632,  46  N.  ProMOUtion  for  Iigvry  to  Oonnty  ?rap- 

Y.  St.  Rep.  304;  McConihe  v*  Palmer,  ertj. — On  a  prosecution  for  defacing 

(Supreme  Ct.),  27  N.  Y.  Supp.  832;  In  a  schoolhouse  the  fact  that  the  title 

re  J.  F.  Pease  Furnace  Co.  (Supreme  to   the   building   was  in   the  county 

Ct.),  13   N.  Y<   Supp.  654.     See  also  judge  in  his  official  capacity  for  the 

Dexter   v,  Alfred  (Supreme  Ct.),    I3  use  of  the  county  was  insufficient  to 

N.  Y.  Supp.  365;  Trope  v.  Saratoga  warrant  a  change  of  the  place  of  trial. 

Assoc.,   etc.  (Supreme  Ct.),  12  N.  Y.  Clark  v*  State,  23  Tex.  App.  260.  . 

Supp.  518;  Hooker  v,  Sandford  (Su-  Aotion  upon   Forlsited  BeoognisaBM. 

preme  Ct.),  12  N.  Y.  Supp.  890;  Sawyer  — An  action  by  the  state  upon  a  for- 

V,  Clark  (Supreme  Ct.),  14  N«  Y.  Supp.  felted  recognizance   is   not  within  a 

253.  statute  (Code  Iowa,  §  2590)  authorizing 

%*  Dexter  v,  Alfred  (Supreme  Ct.),  13  a  change  of  venue  when  the  county  in 

N.  Y.  Supp.  365.  which  an  action  is  pending  is  a  party 

8.  Fowler  v*  Third  Avenue  R.  Co.  thereto,  although  the  forfeiture  when 

(Supreme  Ct.),  39  N.  Y«  St.  Rep.  285,  collected  is  payable  into  the  county 

8  N.  Y.  Supp.  762;  Goodrich  v.  Van*  treasury.       State     v.     Mcrrihew,   47 

derbilt,  7  How.  Pr.  (N«  Y.  Supreme  Iowa  112;  State  v,  Stewart,  74  Iowa 

Ct.)  467;   King  f.  Vanderbilt,  7  How.  336. 

Pr.  (N.  Y.  Supreme  Ct.)  385.  7.  Jackson  County  ».  Hall,  53  III. 

4.  Hull  V,  Hull,  I  Hill  (N.  Y.)  671;  440;  McBane  r.  People,  50  111.  503; 
Beardsley  1*.  Dickerson,  4  How.  Pr.  Clarke  tr.  Lyon  County,  8  Nev.  181; 
(N.  Y.  Supreme  Ct.)  81;  People  v,  Lamson  Consol.  Store  Service  Co.  v. 
Wright,  5  How.  Pr.  (N.  Y.  Supreme  Hart  (Supreme  Ct.),  23  N.  Y.  St.  Rep. 
Ct.)  23,  3  Code  Rep.  (N.  Y.)  75.  594;    Wintjen  v.  Verges,  10  Hun  (N. 

5.  Killbournev.  Fairchild,  i2Wend.  Y.)576;  People  v.  Tweed,  13  Abb.  Pr., 
(N.  Y.)  293;  Garlock  r.  Dunkle,  33  N.  S.  (N.  Y.  Supreme  Ct.) 419;  People 
Wend.  (N.  Y.)  615;  Haywood  v.  tr.  Kingsley,  8  Hun  (N.  Y.)  233;  Tup- 
Thayer,  10  Wend.  (N.  Y.)  571.  per  v.  Morin  (Supreme  Ct.),  12  N.  Y. 

6.  Burns    Rev.   Stat.    Ind.,   §  416;  Supp.  310. 

Iowa  Code,  g  2590 ;    Rex  v.  Cumber-  8.  Publio   QilLeort. — A   public  officer 

land  County,  6  T.  R.  194.  sued  for  acts  done  by  him  in  another 

Spodal  Aot.-^Under  a  special  act  re*  county,  by  virtue  of  his  office,  may  se- 

quiring  the  court  of  a  specified  county  cure  a  change  to  the  proper  county, 

to  take  jurisdiction  of  an  action  on  Allen  v.   Forshay,  13  Wend.  (N.  Y.) 

demands  arising  for  work  done,  etc.,  217;  Morgan  v.  Lyon,  12  Wend.  (N. 

or  otherwise,  in  building  or  erecting  Y.)  265. 

a    courthouse    in    another    specified  Bopatj  Sheriff.—^The  venue  may  be 

county,  an  action  upon  a  bond  given  changed  upon  the  ground  that   the 

by   the   commissioners   of    the    last-  defendant  is  a  deputy  sheriff,  and  the 

mentioned  county  for  the  redemption  act   for   which  he  is  sued  was  done 

of  services,  issued  for  the  purpose  of  in   the   performance   of  his  duty  aft 
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one  of  the  parties  is  an  incorporated  city  or  town,  may  afford  a 
ground  for  changing  the  venue.^ 

IV.  The  Application— 1.  Who  may  Apply.— In  civil  proceedings 
application  to  change  the  place  of  trial  can  only  be  made  by  a 
party  to  the  record,^  and  where  made  on  behalf  of  the  defense  it 
should  be  joined  in  by  all  the  defendants,'  served  with  process, 


such,  and  that  it  would  be  a  great 
hardship  to  take  him  out  of  his  coun- 
ty.    Dennis  v.  Ford,  7  N.  J.  L.  200. 

Sheriff. — The  influence  of  a  sheriff 
in  his  county  is  not  a  reason  for  a 
change.     Baker  v.  Sleight,  2  Cai.  (N. 

Y.)  46. 

Under  a  provision  (Code  Iowa,  § 
2589)  that  if  a  suit  be  brought  in  the 
wrong  county  it  may  there  be  prose- 
cuted to  a  determination,  unless  the 
defendant  before  answering  demands 
a  change  of  the  place  of  trial  to  the 
proper  county,  a  sheriff  having  no 
personal  interest  in  the  litigation  who 
is  made  a  defendant,  in  an  action  to 
enjoin  a  sale  on  execution,  is  not  en- 
titled to  change  the  venue  on  a  motion 
made  by  him  after  his  codefendants, 
the  real  parties  interested,  have  an- 
swered. Omaha,  etc.,  R.  Co.  v, 
O'Neill.  81  Iowa  463. 

Indietment  against  Connty. — The  trial 
of  an  indictment  against  a  county 
may  be  removed  to  another  county 
because  otherwise  the  jury  by  which 
it  would  be  tried  would  form  a  part  of 
the  defendants,  i  Chitty  Crim.  Law 
201.  citing  Rex  v,  Cumberland  County, 
6  T.  R.  194. 

1.  Jones  V.  Statesville,  97  N.  Car.  86. 

English  Statute.— By  38  Geo.  III., 
c.  52,  if  the  venue  in  any  indictment 
or  information  was  laid  in  the  county 
wherein  was  any  city  or  town  corpo- 
rate, with  certain  exceptions  enumer- 
ated in  section  10,  the  court  in  which 
the  proceeding  was  pending  could,  on 
the  application  of  either  party,  direct 
the  issues  joined  to  be  tried  by  a  jury 
of  the  adjoining  county,  upon  a  re- 
cognizance to  pay  the  extra  costs  aris- 
ing from  the  removal.  See  i  Chitty 
Crim.  Law  201. 

City  of  Kew  York  as  Party.  — The 
venue  will  not  be  changed  from  the 
city  of  New  York,  on  a  bare  allegation 
that  an  impartial  trial  cannot  be  had 
therein  because  the  corporation  is 
plaintiff.  New  York  v.  Dawson,  2 
Johns.  Cas.  (N.  Y.)  335. 

8.  Sherry  v.  Denn,  8  Blackf.  (Ind.) 
542  :  Huthsing  v.  Maus,  36  Mo.  loi  ; 
NorveU  v.  Porter,  62  Mo.  310;  Squires 


V.  Chillicothe,  89  Mo.  226;  Rankin  v, 
Allison,  64  N.  Car.  673.  See  also 
Buell  V,  Dodge,  57  Cal.  645. 

Confirmation  of  Administrator's  Ae- 
oonnt — The  Widow. — Thus,  in  a  pro- 
ceeding for  confirmation  of  an  admin- 
istrator's report,  it  was  held  that  the 
widow  could  not  apply.  In  re  Whit- 
son's  Estate,  89  Mo.  58. 

Belatriz  in  Bastardy  Proceedings. — 
The  relatrix  in  a  bastardy  proceeding 
is  not  a  party  to  the  proceedings  so  as 
to  entitle  her  to  apply.  State  v.  Smith, 
55  Ind.  385. 

Trustee  of  Defendant  in  X^oot^o^^- — 
The  court  will  not  entertain  a  petition 
in  an  action  of  ejectment  by  a  person 
claiming  to  be  the  trustee  of  the  owner 
of  the  land  in  dispute,  and  to  be  as  such 
trustee  the  lessor  of  the  defendant. 
Crowell  V.  Maughs,  7  111.  419. 

Involuntary  Intervener. — An  involun- 
tary intervenor  may  demand  a  change. 
Howell  v.  Stetefeldt  Furnace  Co.,  69 
Cal.  153. 

Petitioner  for  Freedom. — A  negro  peti- 
tioning for  freedom  was  not  a  compe- 
tent person  to  make  the  affidavit  for 
removal.  Queen  v.  Neale,  3  Har.  & 
J.  (Md.)  158. 

Application  by  Attorney. -^Application 
may  be  made  by  attorney.  Stevens 
V.  Burr,  61  Ind.  464 ;  Firestone  v. 
Hershberger,  121  Ind.  201  ;  Wiltfong 
V.  Schafer,  121  Ind.  265. 

Applieation  by  Corporation.— An  ap- 
plication by  a  corporation  may  be  made 
by  one  of  its  officers.  St.  Louis,  etc., 
R.  Co.  V.  Fowler,  113  Mo.  458;  State 
V,  Chamber  of  Commerce,  47  Wis.  670. 
But  the  general  or  managing  agent  of 
a  foreign  corporation  is  not  such  an 
officer  within  Rev.  Stat.  Wis.,  §  2625. 
Wheeler  &  Wilson  Mfg.  Co.  v.  Lawson, 
57  Wis.  400. 

8.  Alabama, — Van  Dyke  v.  Battle,  I 
Stew.  (Ala.)  218. 

California, — Remington  Sewing  Ma- 
chine Co.  V,  Cole,  62  Cal.  311;  Pieper 
V,  Centinela  Land  Co.,  56  Cal.  173; 
Fickens  v,  Jones,  2  Park.  Cal.  Dig.  83, 

§29. 

Illinois, — Schmidt    v,    Mitchell,    84 

111.  X95;  Hanna  v.  People,  86  111.  243. 
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who  have  appeared  and  are  not  in  default.* 

Applieation  by  Plaintiit — The  right  to  apply  is  not  confined  to  the 
defendant,  but  application  may  be  made  by  the  plaintiff ;  *  and 
when  so  made,  and  where  the  plaintiffs  are  several,  all  should  join 
as  required  where  the  defendants  are  several.' 


Indiana, — Hutts  v,  Hutts,  62  Ind. 
240;  Krutz  V,  Howard,  70  Ind.  174; 
Peters  v,  Banta,  120  Ind.  416. 

Kentucky, — Whitaker  v,  Reynolds, 
14  Bush  (iCy.)  616. 

New  York, — Sailly  v.  Hutton,  6 
Wend.  (N.  Y.)  508;  WeHing  v.  Sweet, 
I  How.  Pr.  (N.  Y.)  156;  Simmons  v, 
McDougall,  2  How.  Pr.  (N.  Y.)  77; 
Legg  V,  Dorsheim,  19  Wend.  (N.  Y.) 
700;  Bergman  v.  Noble  (Supreme  Ct.), 
I  N.  Y.  St.  Rep.  543. 

Texas. — Mills  v.  Paul  (Tex.  Civ, 
App.,  1895),  30  S.  W.  Rep.  558. 

Wisconsin, — Rupp  v,  Swineford,  40 
Wis.  28;  Wolcott  V,  Wolcott,  32  Wis.  63; 
Levy  V,  Martin,  48  Wis.  198;  Jacubeck 
V.  Hewitt,  61  Wis.  96;  Zeller  v,  Martin, 
84  Wis.  4. 

Compare  Holland  v,  Johnson,  80  Mo. 
34;  Mairs  v.  Remsen,  3  Code  Rep.  (N. 
Y.  Supreme  Ct.)  138. 

Kominal  Defendant. — A  merely  nomi- 
nal defendant  need  not  be  included. 
Hill  V,  Gruell,  42  111.  App.  411. 

Waiver  by  Codefendant. — If  one  de- 
fendant waives  his  right,  his  codefend- 
ant may  apply  for  a  change.  O'Neil 
V,  O'Neil,  54  Cal.  187. 

Who  may  Complain. — The  plaintiff 
cannot  complain  that  an  application  is 
not  made  by  all  the  defendants.  Dunk- 
lin County  V.  Clark,  51  Mo.  60. 

1.  Rathgeb  v,  Tiscornia,  66  Cal.  96; 
McSherry  v,  Pennsylvania  Consol. 
Gold  Min.  Co.,  97  Cal.  637;  Hitt  v, 
Allen,  13  111.  592  ;  Chace  v,  Benham, 
12  Wend.  (N.  Y.)  200;  Eldred  v, 
Becker,  60  Wis.  48,  criticising  Rupp  v, 
Swineford.  40  Wis.  28.  See  also  Legg 
V,  Dorsheim,  19  Wend.  (N.  Y.)  700 ; 
Rowell  V.  Crofoot,  3  How.  Pr.  (N.  Y.) 
15;  Kollock  V,  Becker,  60  Wis.  53. 

Eqoitoble  SniU.— This  rule  is  appli- 
cable to  suits  in  equity  as  well  as  to 
legal  actions.  Wolcott  v.  Wolcott,  32 
Wis.  63;  Eldred  v.  Becker,  60  Wis.  48. 

Adverse  Interests  of  Defendants. — 
Where  the  interest  of  some  of  the  de- 
fendants is  in  accord  with  that  of  the 
plaintiff  or  is  hostile  to  the  interest 
of  their  codefendants,  a  statute  requir- 
ing all  the  plaintiffs  or  all  the  defend- 
ants to  join  in  the  application  should 
not  be  construed  so  as  to  require  such 


defendants  to  join  their  codefendants 
in  such  an  application  in  order  to 
make  it  effectual.  Wolcott  v,  Wolcott, 
32  Wis.  63.  See  also  Zeller  v,  Martin, 
84  Wis.  4. 

Borviee  on  Codefendant  after  Applica- 
tion.— Where  one  defendant  is  served 
and  the  other  is  not,  the  one  served 
may  move,  and  the  motion  may  be 
granted  as  to  him,  though  the  other 
may  have  been  served  meanwhile. 
Brodhead  v,  Stanton,  2  How.  Pr.  (N. 
Y. )  278.  And  see  New  Jersey  Zinc  Co. 
V,  Blood,  8  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  147. 

Where  before  decision  of  a  motion 
made  for  a  change  of  venue  to  the 
county  of  the  residence  of  the  defend- 
ants served,  and  before  the  motion  is 
passed  upon  by  the  court,  other  de- 
fendants residing  within  the  county 
are  served,  the  motion  is  properly 
denied.  Armstrong  v.  Borland,  .35 
Iowa  537. 

%,  Grewell  v,  Walden,  23  Cal.  165 ; 
Steele  v,  Exum,  22  S.  Car.  277-  ^"' 
see  Swartwout  v,  Payne,  16  Johns. 
(N.  Y.)  149. 

Infant  PlaintiiF.— An  infant  plaintiff 
of  suflScient  intelligence  may  make  an 
affidavit  and  suggestion  for  the  re- 
moval of  a  cause  brought  under  a 
statute,  although  he  does  not  sue  by 
his  next  friend.  Albert  v.  State,  66 
Md.  325.  ^  .  , 

Benefloial  Plaintiff.— A  beneficial 
plaintiff  who  is  not  a  party,  but  who 
under  the  statute  is  liable  for  costs, 
and  who  has  the  sole  right  to  control 
the  suit  and  is  the  only  person  having 
any  interest  in  the  recovery,  is  a  pa^f 
to  the  record  so  far  as  concerns  hi* 
right  to  move  for  a  change  of  venae. 
Jenkins  v.  Pope,  93  111.  27. 

8.  Peters  v,  Banta,  120  Ind.  416; 
Jacubeck  v,  Hewitt,  61  Wis.  96. 

Application    by    One    Complainant." 
Under  a  statute   (Md.  Acts   1824.  *^- 
196)    authorizing    the   removal  ^y  * 
cause,  upon  the  suggestion  in  frn^^jj^ 
of  either  or  any  of  the  parties  to  v^ 
litigation,  the  cause  may  be  rttao^^ 
on  the  application  of  one  complainant. 
Cox  V,  McCausland,  6  Gill  &  J.  (Md-^ 
16. 
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In  a  Criminal  Froeeeding  the  application  need  not  necessarily  be 
made  in  the  presence  of  the  accused,*  and  when  indicted  with 
others  he  may  apply  on  his  own  behalf.* 

2.  Who  may  Entertain. — The  application  may  be  made  to  the 
court  as  of  course,'  but  it  may  also  be  entertained  by  a  special 
judge'*  or  officer  designated  by  statute,*  by  a  judge  at  chambers,* 
or  by  a  court  in  session  for  a  special  purpose.'' 

8.  When  Application  shonld  be  Made — ^DiUgenee  Beqnired. — It  may 
be  stated  as  a  general  rule,  that  the  application  should  be  made 
at  the  earliest  opportunity,**  or  at  least  within  a  reasonable  time 

1.  A  statute  allowing  a  change  of  ».  Selden,  13  How.  Pr.  (N.  Y.  Su- 
venue  upon  the  application  of  the  preme  Ct.)  163;  Chubbuck  v.  Mor- 
accused  does  not  restrict  him  to  a  per-  rison.  6  How.  Pr.  (N.  Y.  Supreme  Ct.) 
sonai  application;  it  may  be* made  in  367;  Beardsley  r.  Dickerson,  4  How. 
his  absence,  but  he  must  be  within  the  Pr.  (N.  Y.  Supreme  Ct.)  81:  Askins 
custody  and  control  of  the  court,  and  v,  Hearns,  3  Abb.  Pr.  (N.  Y.  Supreme 
so  circumstanced  and  situated  that  the  Ct.)  184.  But  see  Moulton  v,  Beecher, 
court  may  command  and  have  his  i  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
personal  presence  to  proceed  with  the  193. 

trial    or  make    any  order   necessary  4.  State  v.  Higgerson,  no  Mo.  213. 

therein.    There  must  be  full,  satisfac-  Under    Act    Mo.    1881,    p.    176    et 

tory,  and  controlling  reasons  why  the  seq,^    applications    for  a   change    of 

prisoner   is  not    present    in    person,  venue   in  the   St.  Louis  City  Circuit 

Hopkins  v.  State,  10  Lea  (Tenn.)  204.  Court,  unless   based  on   the   ground 

The  absence  of  the  accused  from  the  that  all  the  judges  in  the  court  are 

courtroom   at   the    time  an   order   is  prejudiced  against  the  applicant,  are 

made  removing  the  cause  will  not,  of  required  to  be  presented  to  the  judge 

itself,  have  the  effect  of  vitiating  the  at  a  special  term.     State  v.  Lubke,  29 

order.    State  v.  Dubuclet,  46  La.  Ann.  Mo.  App.  555. 

1436.    And  see  State  v,  Elkins,  63  Mo.  6.  A  commissioner  may  act  upon  an 

159;  Rothschild  v.  State,  7  Tex.  App.  application    to  change    the  place  of 

519.  trial  because  of  the  disqualification  of 

Change    of    venue    could    not    be  the  judge,  although  another  judge  is 

granted  on  the  application  of  the  owner  expected  to  hold  court  in  the  county 

of  a  slave  indicted  for  murder  ;  the  wherein  the   suit  is  pending.     Gros- 

slave  had  to  petition  in  person.  Fanny  tick  v,  Detroit,  etc.,  R.  Co.,  96  Mich. 

V,  State,  6  Mo.  122.  495.     But  see  Bash  v,  Evans,  40  Ind. 

2.  State   V.  Arington,  3   Ired.   (N.  256. 

Car.)  loi;  State  V.  Wetherford,  25  Mo.  6.    Utsey    v.   Charleston,    etc.,    R. 

439.      Compare    People    v.    Baker,    3  Co.,    38  S.   Car.    399;    Hennen   Dig. 

Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  (La.)  395.     And  see  Harding  v.  Hale, 

181.  83  111.  501. 

EfEMt  of  Application. — A  motion  and  7.  Under  Rev.  Stat.  Wis.   1874,  p. 

an  order  for  a  change  of  venue  as  to  1094,   the   application  may  be   made 

one  of  two  defendants  jointly  indicted  during  a  portion  of  a  term  set  apart 

necessarily  involves  and   includes  a  by  the  legislature  for  chancery  busi- 

motion  for  a  separate  trial  of  the  party  ness.     Peru  Coal  Co.  v.  Merrick,  79 

making  the  application.      Brown  v.  111.  112. 

State,  18  Ohio  St.  497.  8.  Alabama, — Hawes    v.    State,    88 

8.  Under  Neb.  Crim.  Code,  §  445,  the  Ala.  37. 

change  can  be  ordered  only  by   the  Colorado, — Boyle  v.  People,  4  Colo, 

court  of  the  county  where  the  ofifense  176. 

was  committed.     Gandy  v.  State,  27  Illinois, — Gilson  v.  Powers,   16  111. 

Neb.  707.  355;     Moss  v.   Johnson.  22    111.  639; 

In  New  York  a  motion  to  change  to  Kelly  v.  Downs,  29  111.  74;  Bryson  v. 

the  proper  county  should  be  made  in  Crawford,  68  111.  362;  Utley  v.  Burns, 

the  county  designated   in   the    com-  70  111.    162;    White    v,   Murtland,  71 

plaint  as  the  place  of   trial.     Bangs  111.  250;   Toledo,  etc.,  R.  Co.  v.  Max* 
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after  acquiring  knowledge  of  the  existence  of  the  ground  upon 
which  the  application  is  based ;  ^  it  being  incumbent  on  the  ap- 
plicant to  explain  any  seeming  lack  of  diligence  on  his  part.' 


field,  73  111.  95;  Peoria,  etc.,  R.  Co.  v, 
Mitchell,  74  111.  394;  Hudson  v.  Han- 
son, 75  111.  198;  McCann  v.  People,  88 
111.  103;  Haskins  v.  People,  14  111. 
App.  198. 
Indiana. — Witz  v.  Spencer,  51  Ind. 

253. 

Iowa, — State    v.    Perigo.    70   Iowa 

657;  Dean  v.  White,  5  Iowa  266. 

Louisiana, ^'Sl^i^  v.  Chambers,  45 
La.  Ann.  36. 

Missouri, — Fugate  v.  Carter,  6  Mo. 
269;  State  V.  Boone,  70  Mo.  649; 
State  V,  Matlock,  82  Mo.  455;  State  v, 
Lubke,  29  Mo.  App.  S5S;  Thompson 
V.  Marshall,  50  Mo.  App.  145. 

Nevada,  —  Sheckles  v,  Sheckles,  3 
Nev.  404. 

Pennsylvania, — Rizzolo  v.  Com.,  24 
W.  N.  C.  (Pa.)  13. 

South  Carolina, — McNair  w.  Tucker, 

24  S.  Car.  105. 

West  Virginia, — Wheeling  v.  Black, 

25  W.  Va.  266. 

1.  Wolf  V,  State,  49  Ala.  359;  Tilton 
V,  Larimer  County  Agricultural,  etc., 
Assoc, 6 Colo.  288;  Roberts  c/. People,  9 
Colo.  458;  Tooms  V.  Randall,  3  Cal. 
438;  Daniels  v,  Borst,  2  How.  Pr. 
(N.  Y.)  92;  Duche  v,  Buffalo  Grape 
Sugar  Co.,  11  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct.)  233;  Shaver  v, 
Huntley,  107  N.  Car.  623;  Cook  v, 
Garza,  9  Tex.  358;  Ponton  ».  Bellows, 
13  Tex.  254.  And  see  Board  af  Educa- 
tion V,  Board  of  Education,  106  N. 
Car.  81;  Darragh  V.  McKim,2  Hun(N. 
Y.)  337.  4  Thomp.  &  C.  (N.  Y.)  559; 
Hoffman  v.  Sparling,  12  Hun  (N. 
Y.)83;  Miller  v.  Palmer,  i  How.  Pr. 
(N.  Y.)  54;  Clark  v,  Campbell,  54 
How.  Pr.  (N.  Y.  Supreme  Ct.)  166; 
Chapint/.DeGroflF,4Cow.  (N.  Y.)  554; 
Main  v,  McLaughlin,  58  Wis.  628. 

«*Timt"  in  Maryland  Statntt  Con- 
•triied.—The  word  '  time,"  in  the  Md. 
Act  of  1865,  c.  187,  §  2,  requiring 
the  suggestion  for  removal  to  be  made 
**  before  or  during  the  time  in  which 
the  issue  or  issues  may  be  joined," 
should  be  read  "term."  Gardner  v. 
State,  25  Md.  146. 

In  Indiana  an  application  for  a 
change  comes  too  late  when  made  after 
the  time  fixed  by  a  rule.  Moulder  v. 
Kempff,  115  Ind.  459;  Hoke  v,  Apple- 
gate,  92  Ind.  570;    Jones  v.  Ritten- 


house,  87  Ind.  348.  And  a  rule  requir- 
ing the  application  to  be  made  at 
least  one  day  prior  to  the  day  set  for 
trial  will  not  extend  to  a  case  where 
the  cause  for  the  change  is  not  known 
in  time  for  compliance.  Galloway  v. 
State,  29  Ind.  442;  Reitz  v.  State,  33 
Ind.  187.  A  party  voluntarily  appear- 
ing in  an  action  after  the  day  set  for 
trial  is  not  within  the  rule.  Truitt  v. 
Truitt,  38  Ind.  16.  An  agreement 
that  the  venue  shall  be  changed  upon 
the  filing  of  a  sufficient  affidavit  is  not 
a  waiver  of  the  rule.  Columbus  v, 
Strassner  (Ind.,  1893),  34  N.  £.  Rep. 
5.  Special  circumstances,  however, 
will  exclude  its  application.  Jeffcr- 
sonville,  etc.,  R.  Co.  w.  Avery,  31  Ind. 
277.  But  they  must  be  shown  on  the 
application.  Jones  v.  Dipert,  123  Ind. 
594;  Columbus  V.  Strassner  (Ind., 
1893)1  34  N.  E.  Rep.  5.  An  affidavit, 
on  an  application  made  after  the  time 
limited,  which  fails  to  show  the  exer- 
cise of  due  diligence  in  ascertaining 
the  cause  relied  on  for  the  change  is 
not  insufficient  for  that  reason.  Ogle 
V.  Edwards,  133  Ind.  358;  Spencers. 
Spencer,  136  Ind.  414;  Wilson  v  John- 
son (Ind.,  1894),  38  N.  E.  Rep.  38; 
Moulder  v,  Kempff,  115  Ind.  459,  ex- 
pressly overrules  Ringgenberg  v. 
Hartman,  102  Ind.  537,  and  Witz  v, 
Spencer,  51  Ind.  253;  and,  by  impli- 
cation. Brow  v.  Levy,  3  Ind.  App.  464. 

2.  Dean  v.  White,  5  Iowa  266;  Gilson 
v.  Powers,  16  III.  355;  Reeves  v. 
Reeves,  59  111.  203;  Gagerv.  Edwards, 
26  111.  App.  487;  Moore  v.  Ellsworth, 
51  111.  308;  Toledo,  etc.,  R.  Co.  v,  Eddy, 
72  111.  138;  Utley  v.  Burns,  70  HI. 
162;  Ringgenberg  v.  Hartman,  102 
Ind.  537;  Columbus  v.  Strassner, 
(Ind.,  1893),  34  N.  E.  Rep.  5.    . 

Ignoranet  of  Facts  Balled  on. — It  is  not 
a  sufficient  excuse  that  the  facts  had 
not  sooner  come  to  the  knowledge  of 
the  applicant,  when  with  due  dili- 
gence he  might  have  acquired  knowl- 
edge.    Witz  V,  Spencer,  51  Ind.  353- 

An  application  not  made  until  the 
first  day  of  a  term,  in  which  the  appli- 
cant states  that  iie  was  not  aware  of 
the  existence  of  the  prejudice  until 
since  the  last  term,  fails  to  show  due 
diligence,  since  the  knowledge  might 
have  been  acquired  the  next  day  of 
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After  Freenring  ContiBuaBee. — Usually  an  applicant  is  not  entitled  to 
a  change  after  procuring  a  continuance  for  a  cause  in  existence 
and  of  which  he  had  knowledge  at  the  time  of  its  procurement.* 

What  Constitatee  Reasonable  Time. — But  what  is,  or  what  is  not,  a 
reasonable  time  will  depend  largely  upon  the  particular  circum- 
stances of  the  given  case.* 

the  last  term,  thusafifording  an  oppor-  2a  Iowa  228;  McCrackcn  v»  Webb,  36 

tanity  to  apply  in  vacation.     Bryson  Iowa   551;    Michaels  v.  Crabtree,   59 

V.  Crawford.  68  111.  363.  Iowa  615. 

AttorneyElsewhere  Engaged.— Failure  Such  a  statute  applies  as  well  to  an 

to  apply  within  the  time  fixed  by  a  rule  action   in  which  tlie  county  wherein 

of  the  court  is  not  excused  by  the  fact  the  cause  is  pending  is  a  party  as  to 

that  the  attorney  for  the  party  desir-  any  other  action.     Ferguson  v,  Davis 

ing  the  change  was  engaged  in  a  trial  County,  51  Iowa  230. 

elsewhere,  and  by  reason  thereof  was  Veoessity  of  Knowledge  of  or  Beyelop- 

prevented  from  inspecting   the  trial  meat  of  Cause  since  Gontinaanoe. — Under 

calendar,  where  it  appears   that   the  Sanb.  &   B.  Ann.   Stat.  Wis.,  §  3626, 

calendar  had  been  properly  exposed  to  providing  that  a  change  shall  not  be 

view  for  a  sufficient  time  to  give  him  had  after  one  continuance  procured  by 

information    as   to   when    the   cause  the  applicant  unless  the  cause  there^ 

would  be  likely  to  be  called.     Bern-  for  was  discovered  or  developed  after 

hamer  v.  State,  133  Ind.  577.  the  continuance,  an  application  made 

Continnanoe  by  Court. — The  fact  that  several  months  after  obtaining  a  con- 

the  court  at  one  term  ordered  that  all  tinuance    is   properly  refused   where 

causes  should  stand  continued  except  there  is  no  showing  that  the  alleged 

for  the  purposes  of  motions,  etc.,  does  cause  of  the  application  was  discov- 

not  authorize  an  application  at  the  ered  or  developed  after  the  continu- 

next   term,  nor  excuse  the  failure  to  ance.     Schafer  v.  Shaw,  87  Wis.   185; 

apply  at  the  prior  term.     Hudson  v,  Erickson  v,  Shaw,  87  Wis.  187. 

Hanson,  75  111.  198.  Under  Mo.  Rev.  Stat.   1889,  §  2260, 

Judge  not  Available. — It  is  sufficient  providing  for  change  of  venue,  the 
to  excuse  an  evident  lack  of  diligence  application  can  only  be  made  by  de- 
in  presenting  a  petition  for  change  of  fendants  if  the  information  on  which 
venue,  to  show  that  when  the  existing  it  is  based  was  acquired  since  the  ad- 
cause  for  the  change  was  first  ascer-  journment  of  the  last  term,  and  the 
tained  the  judge  was  not  at  his  cham-  application  is  presented  not  later  than 
bers  or  within  his  circuit,  but  was  in  the  first  day  of  the  next  regular  term, 
a  remote  part  of  the  state.  Harding  Thompson  v,  Marshall,  50  Mo.  App. 
V.  Hale,  83  111.  501.  145. 

Abseonding  Applioant.— The  fact  that  S.  Ponton  v.  Bellows,  13  Tex.  254; 

a  defendant  absconded  from  the  state,  Eldred  v.  Becker,  60  Wis.  48;  Lynch 

presumably  to  avoid  service  of  proc-  v.  Mosher,  4  How.  Pr.  (N.  Y.  Supreme 

ess  in  the  action.  Is  insufficient  to  re-  Ct.)  86. 

lieve  him  of  the  necessity  of  showing  Diieretion  of  Judge. — The  question  as 
that  the  prejudice  upon  which  he  to  whether  an  application  is  made 
relies  for  the  change  arose  or  came  to  within  a  proper  time  rests  in  the  sound 
his  knowledge  subsequent  to  the  term  discretion  of  the  judge  to  whom  the 
at  which  the  action  was  commenced,  application  is  made.  State  v,  Mat- 
White  V.  Murtland,  71  III.  350.  lock,  83  Mo.  455.     See  also  U.  S.  v, 

1.  Fallin  V.  State,  86  Ala.  13;  Grob-  White,  5  Cranch  (C.  C.)  73. 

man  v,  Hahn,  59  Wis.  93.     See  also  Failure  ofStatute  to  Fix  Time. — Where 

Herbert  v,  Beathard,    36   Kan.    746  ;  a  statute  fails  to  designate  the  tim   at 

State  V.  Evans,  13  Mont.  339.  which  an  application  shall  be  made, 

In  Iowa  an  application  for  a  change  the  application  may  properly  be  made 
made  after  a  case  has  been  continued  at  any  time  before  the  actual  corn- 
must  show  that  the  alleged  ground  for  mencement  of  the  trial.  Godbe  v. 
the  change  was  unknown  to  the  affi-  McCormick,  i  Mont.  105;  McNair  v. 
ant  prior  to  the  continuance.  Rev.  Tucker,  24  S.  Car.  105. 
Stat.  Iowa,  §  2807.    Finch  v.  Billings,  "  Ai  Early  as  Fraetioable ''—Alabama 
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Before  or  after  Joining  lune. — Thus  where  required   by  statute,  or, 
usually,  where  the  ground  for  the  change  is  that  the  action  is  not 

statute.  —  Under    Crim.    Code    Ala.  person  becomes  a  party  to  a  suit  by 

1887,  §  4485t  which  requires  an  ap-  marriage   to  one  of    the   defendants, 

plication  to  be  made  *' as  early  as  prac-  there  is   no  neglect   or  delay  on  his 

ticable  before  the  trial,"  and  further  part  in  moving  for  a  change,  although 

provides,  *'or  it  may  be  made  after  the  cause  has  been  on  the  calendar 

conviction,  on  a  new  trial  being  grant-  for  several  terms.     Knowis  v.  Baker, 

ed,"  the  application  should  be  made  2  Law  Repos.  (N.  Car.)  196. 

without    unnecessary  delay,   t.^.,   as  Belay  by  Seeking    Change    on   Other 

soon  as  practicable  without  doing  vio-  Groundi. — A  change  will  not  be  granted 

lence  to  right.     Byers  v.  State  (Ala.,  where  the  motion  is  noticed  more  than 

1894),  16  So.  Rep.  716.  a  year  after  joining  issue,  and  the  de- 

Under  this   statute   an  application  lay  is  not  excused  by  the  fact  that  a 

made  two  months  after  arraignment,  year  has  been  consumed  in  attempting 

when  the  case  was  (irst  called  for  trial,  to  change  the  venue  on  other  grounds, 

was  held  to  have  been  made  too  late,  Becker    v.    Cherry    Creek    (Supreme 

no  reason  having  been  given  for  the  Ct.},  59  N.  Y.  State  Rep.  830,  28N.  Y. 

delay.     Byers  v.  State  (Ala.,  1894),  16  Supp.  279. 

So.  Rep.  716.  Failure  to  Move  within   Term.— The 

"Full"  Knowledge  of  Gauie. — An  affi-  request  at  the  trial  for  a  rule  to  take 

davit  stating  that  the  applicant  did  testimony  as  to  facts  alleged  in  the 

not   have    *'full"   knowledge   of   the  petition  for  a  change  of  venue,  in  a 

prejudice  of  the  presiding  judge  until  trial  for  homicide,  on  the  ground  that 

the  day  of  the  application  is  insuffi-  an  impartial   trial  cannot    be  had  by 

cient  as  a  compliance  with  a  statute  re-  reason  of  excitement  and    prejudice 

quiring  the   application   to  be   made  against   the  accused,  comes  too  laie 

when  the  knowledge  of  the  prejudice  when  the  accused  has  had  a  whole  term 

comes  to  the  applicant.     McCann  v.  in  which  to  make  the  application.  Riz- 

People,  88  111.  103.  20I0  v.  Com.,  24  W.  N.  C.  (Pa.)  13. 

Beoond  Default  in  Aniwering. — Under  Applioation  Prior  to  Time  Fixed  for 

Code   Iowa,  g  2589,   providing  that  if  Trial. — Where  an  application  wasmade 

a  suit  be  brought  in  the  wrong  county  over  nine  months  after  the  commence- 

it  may  there  be  prosecuted   and   de-  ment  of  suit,  but  prior  to  the  fixing 0/ 

termined,  unless  the  defendant  before  the  time  for  trial,  it  was  held  error  to 

answering  demands  a  change  of  place  deny  the  application  upon  the  ground 

of  trial  to  the  proper  county,  where  that  it  was  made  too  late,  where  it  did 

defendants'  default  is  set  aside,  and  not  appear  that  any  delay  was  caused 

after  the   lapse   of    the    time   within  thereby.     Ellis  v,  Stearns  (Tex.  Civ. 

which  they  are    required   to   answer  App.,  1894),  27  S.  W.  Rep.  222. 

they  move  for  an  order  for  a  change  Faihire  to  Present  Suggested  Affldftyitf. 

of  place  of  trial  on  the  ground  that  — Where  an  application  was  made  and 

the   action   was   not   brought   in   the  was  supported  only  by  the  affidavit  of 

proper  county,  and  a  second  default  is  the  applicant,  and  the  court  intimat- 

obtained  against  them,  their  applica-  ed  its  probability  of  assenting  to  the 

tion   is   properly  denied.      Muscatine  change   if  affidavits   of  disinterested 

First  Nat.   Bank  v.  Krance,   50  Iowa  persons  showing  the  alleged  prejudice 

235.  were  presented,  which  the  applicant 

Nonoomplianoe  with  Rule— Agreement  failed  to  produce,  though  allowed  a 

to    Stipulate  for  Change.  —  Neglect   to  reasonable  time  in  which  to  do  so,  it 

move  for  seven  months  after  joinder  was  held  that  he  could  not  complain 

of  issue,  in  view  of  a  rule  requiring  of     the     refusal   of    his    application, 

an  applicant  to  use  due  diligence  to  Boswell  v,  Flockheart,  8  Leigh  (Va.) 

procure  a  change  within  a  reasonable  364. 

time,  etc.,  is  sufficient  to  justify  a  de-  Motion  after  Fonr   Terms. — Where  a 

nial  of  the  motion,  although  the  plain-  defendant  permits  four  terms  to  pass 

tiff's  attorney  had,  before  the  joinder  before  making  his  application  upon  the 

of  issue,  orally  agreed  to  stipulate  for  ground  of  local    prejudice,  he  is  too- 

a  change.     Waldron   v.  St.    Paul,  33  late.     Wheeling  v.  Black,  25  W.  Va. 

Minn.  87.  266. 

Party  to  Snit  by  Marriage.— Where  a  KeeoMity  of  Votioo  of  Trial.— Under 
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brought  in  the  proper  county,  the  motion  should  be  made  before 
issue  is  joined.^     But  where  the  application  is  on  the  ground  of 

local  prejudice,*  or  to  promote  the  convenience  of  witnesses  or 

Rev.  Stat.  Wis.,  §  2634,  authorizing  a  the  action.     Blakely  v,  Frazier,  11  S. 

change  of  the  place  of  trial  of  an  action  Car.  122. 

commenced  before  a  justice  and  pend-  EfEiMt  of  Plaintiff's  Bight  of  Amend- 
ing upon  appeal  to  the  county  where  ment. — Defendant  may  move  at  any 
defendant  lives,  it  is  not  essential  that  time  before  plaintiff  can  effect  the 
the  action  should  be  actually  noticed  change  by  amendment  of  the  com- 
for  trial  as  a  condition  of  the  right  or  plaint.  Conroe  v.  National  Protection 
of  the  power  of  the  court  to  make  the  Ins.  Co.,  10  How.  Pr.  (N.  Y.  Supreme 
change,  nor  need  the  motion  for  the  Ct.)403;  Hubbard  x^.  National  Protec- 
change  be  made  at  the  first  term  at  tion  Ins.  Co.,  11  How.  Pr.  (N.  Y.  Su- 
which  the  cause  could  be  noticed,  preme  Ct.)  149. 
Main  v.  McLaughlin,  58  Wis.  628.  In  Kew  Jenej^  where  special  circum- 

1.  California, — Cook  v,  Pendergast,  stances  exist  and  the  court  is  vested 
61  Cal.  72;  McSherry  v,  Pennsylvania  with  discretion,  a  change  may  be  or- 
Consol.  Gold  Min.  Co.,  97  Cal.  637;  dered,  although  the  application  is 
Thomas  v.  Placerville .  Gold  Quartz  made  after  joinder  of  issue.  Wildes  v. 
Min.  Co.,  65  Cal.  600;  Heald  v,  Hendy,  Mairs,  6  N.  J.  L.  320;  Wistar  v.  John- 
6s  Cal.  321;  Board  of  Education  v.  son,  i  N.  J.  L.  300;  Snowden  v,  John- 
Board  of  Education,  106  N.  Car.  81.  son,   3    N.  J.  L.    60;  Bell    v,   Morris 

Iowa, — Kelley  v,  Cosgrove,  83  Iowa  Canal,  etc.,  Co.,  15  N.  J.  L.  63. 

229.  Motion  afttr  Expiration  of   Time  to 

Minnesota, — McNamara    v,    Eustis,  Answer. — Where  a  statute  requires  a 

46  Minn.  311.  motion  to  be   filed  on  or  before  the 

Montana, — Wallace    v,   Owsley,    1 1  filing  of   an  answer,  it  is  too  late  to 

Mont.  219.  present  the  motion  after  the  statutory 

Nevada, — Sheckles    v.   Sheckles,    3  time  for  answering  has  expired.    Jen- 

Nev.  404.  kins  v.  Hill,  57  Mo.  122. 

New  Jersey, — Wildes  v,  Mairs,  6  N.  Bevivor  of  Bight  by  Granting  Leave  to 

J.  L.  320.  Answer. — Where  the  right  to  demand  a 

New  York, — Merrill  v,  Grinnell,  10  change  of  venue  is  gone,  after  the  ex- 
How.  Pr.  (N.  Y.  Supreme  Ct.)  31;  piration  of  the  time  to  answer  an  or- 
Hartman  v,  Spencer,  5  How.  Pr.  (N.  der  granting  leave  to  answer  will  not 
Y.  Supreme  Ct.)  135;  Myers  v,  Feeter,  revive  the  right.  Allen  v.  Coates,  29 
2  Code  Rep.  (N.  Y.  Supreme  Ct.)  147.  Minn.  46. 

Sec  Moore  v,  Pillsbury,  43  How.  Pr.  Application  Nunc  pro  Tnne.  —  Under 

(N.  Y.    Supreme   Ct.)  142.     See   also  special  circumstances  the  application 

Hubbard  v.  National  Protection  Ins.  may  be  made  nunc  pro  tunc.     Shaver 

Co.,  II  How,  Pr.  (N.  Y.  Supreme  Ct.)  v,  Huntley,  107  N.  Car.  623. 

149.  2.  Matlock     V,    Fry.     15    Ind.   483; 

Texas, — Logan  v,  Texas  Bldg.,  etc.,  Dawson  v.  Vaughan,  42  Ind.  395. 

Assoc.  (Texas  Civ.  App.,  1894),  28  S.  An  application  for  a  change  founded 

W.  Rep.  141.  upon  local  prejudice  cannot  be  made 

Early  California  Praetioe. — Under  the  in  vacation  before  the  issues  are  made 
California  Practice  Act  an  application  up,  where  by  Stat.  Iowa,  g  2590,  it  is 
to  change  the  place  of  trial  was  re-  provided  that  if  the  objection  is  to  the 
quired  to  be  made  by  the  defendant  inhabitants  of  the  county,  the  change 
in  the  answer,  or  contemporaneously  shall  not  be  allowed  when  the  issue  in 
with  the  filing  of  an  answer  or  de-  the  case  can  only  be  tried  by  the  court, 
murrer.  Tooms  v,  Randall,  3  Cal.  438;  thus  requiring  the  judgeorcourt  pass- 
Reyes  v.  Sanford,  5  Cal.  117;  Pearkes  ing  on  the  application  to  determine 
V.  Freer,  9  Cal.  642;  Jones  v.  Frost,  28  whether  or  not  the  issue  can  only  be 
Cal.  245;  Mahe  v. Reynolds. 38  Cal. 560.  so  tried,  and  therefore  there  can  be  no 

Statntory  Change  Pending  Action. —  determination  of  the  question  before 

Defendant  may  apply  to  change  the  the  issue  is  made  up.     Gibson  v,  Ab- 

venue  to  the  proper  county  after  an-  bott,  50  Iowa  155. 

swer,  under  an  act  authorizing  such  Suipension  of  Action  to  Allow  Issue. — 

change,  passed  since  the  institution  of  Before  an  issue   of  fact  is  made  the 
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the  ends  of  justice,^  the  issues  must  be  made  up  before  the  court 
can  pass  upon  the  application. 

However,  unless  otherwise  provided  by  statute,  an  application 
may  be  made  in  a  pending  suit,  onf  the  ground  of  the  disqualifi- 
cation of  the  judge,  either  before  or  after  the  joinder  of  issue.* 

After  CanM  Ilw  been  Beached  for  Trial. — It  is  too  late  to  apply  for  a 

court  may  suspend  action  on  the  mo-  Xndi  of  Justiee.  —  An  application 
tion  until  the  issues  are  closed.  Daw-  upon  the  ground  that  the  ends  of  jus- 
son  V,  Vaughan,  42  Ind.  395;  Risher  tice  will  be  promoted  by  the  change, 
V.  Morgan,  56  Ind.  172.  made  before  the  issue  is  made  up,  is 

Presenoe  of  Both  Partieo.— A  change  premature.     State  v.  Haywood,  94  N. 

of  venue  may  be  granted  in  a  justice's  Car.  847;  State  v.  Swepson,  81  N.£ar. 

court   before    the   return   day  of   the  571;  State    v,  Reid,  i    Dev.  &  B.  (N. 

summons,  where  such  change  is  made  Car.)  377. 

in  the  presence  of  both  parties.  Weber        S.  Herbert  v,  Beathard,  26  Kan.  746; 

V.  Cummings,  39  Mo.  App.  518.  State  v.  Evans,  13  Mont.  239. 

Neeeisity  of  Plea  in  Criminal  Case. —        Ordinarily,  where  the  judge  of  the 

The   fact  that  local   prejudice  exists  District  Court. has  been  of  counsel  in 

against  one  accused  of  crime  consti-  a  case,  a  party  has   the   right  to  dc- 

tutes  no  sufficient  reason  for  change  mand  a  change  of  venue  to  another 

of  venue,  until  he  has  entered  his  plea  district  at  any  time  up  to  the  time  of 

and  thereby  notified  the  court  that  he  the  trial   if  the  issues  have  already 

is  ready  for  trial.     Gardner  v.  People,  been  made  up,  and  up  to  the  time  oi 

4  111.  83.  the  rendering  of  the  judgment  where 

1.  Williams   v.  Keller,  6  Nev.   141;  no  issues   have  been    made  up;  and 

People  V.  Kingsley,  8  Hun  (N.  Y.)  233;  where  no  issues  have  been  made  up  he 

Briasco  v.  Lawrence  (Supreme  Ct.),  4  has  the  right  to  demand  a  change  of 

N.  Y.  Supp.  94.  venue  that  they  may  be  made  up  and 

When  Issue  Joined. — The  cause  is  at  a  trial  had.  Sumner  County  v.  Well- 
issue  when  the  answer  denies  most  of  ington  Tp.,  39  Kan.  137. 
the  material  allegations  of  the  com-  Biseorery  of  Cause  after  Ime.— An 
plaint  and  the  time  to  reply  is  past,  affidavit  of  the  prejudice  of  the  judge, 
Beardsley  v,  Dickerson,  4  How.  Pr.  based  on  facts  discovered  since  the 
(N.  Y.  Supreme  Ct.)8i.  forming  of  the  issues,  may   be  filed 

Allowing  Issue  to  Stand  as  of  Prior  subsequent  to  the  time  the  issues  are 

Bate. — In  New  York  a  stipulation  by  formed.     Vance  v.  Field,  89  Ky.  178. 
defendant    that  issues   should  stand        Application   before    Senriee     it  Sav- 

joined  as  of  the  date  of  a  prior  order  mono. — Under  a  statute  authorizing  a 

extending  the  time  to  answer,  and  that  change  of  venue  in  a  pending  suit,  an 

short  notice  of  trial  would  be  accepted  order  transferring  the  cause  because 

for  a  term  within  the  county,  was  held  of  interest  of  the  judge  of  the  court 

to  preclude  a  change  of  venue.     Nash  in  which  the  complaint  is  filed,  which 

V.  Silver  Lake  Ice  Co.  (Supreme  Ct.),  is  made  before  the  service  of  thesuni' 

6  N.  Y.  Supp.  913.  mons,  is  premature.     Jacksonville  r. 

Effect  of  Amendment  of  Complaint. —  Dorman,  13  Fla.  390. 
Though  a  motion   to  change  for  the        Pendency  of  Motion  for  Juroft  troB 

convenience  of  witnesses  should  not  be  Other  Conntj. — An   application  for  a 

made  till  after  issue,  yet  if  then  made  change  of  venue,  upon  the  ground  of 

it   is  not  defeated  by  an  amendment  local  prejudice  and  inability  to  obtain 

of  the  complaint  made  by  plaintiff  as  a  fair  and  impartial  trial  at  the  hands 

of    course.       Although  the  amended  of  the  judge  selected  from  the  coanty 

complaint  destroys  the  issue,  so  that,  or    brought     thereto     from    another 

technically,  the  cause  is  not  at  issue  county,  is  premature  if  made  before 

when  the  motion  is  heard,  yet  as  such  a   motion   that   duly  qualified    jurors 

amendments  are  without  prejudice  to  from   another   county  be   summoned 

the  proceedings  already  had,  the  mo-  for  the   trial.     Wright    ».   Com.,   33 

tion  is  not  premature.     Toll  »,  Crom-  Gratt.  (Va.)  880;  Waller  v.  Com.,  84 

well,  12  How.  Pr.  (N.  Y.  Supreme  Ct.)  Va.  492.     And  see  Joyce  v.  Com.,  7^ 

79.  Va.  287. 
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change  of  venue  after  the  cause  has  been  reached  for  trial,*  after 

the  trial  has  commenced,*  or  even    after  the  parties  have  an- 
nounced themselves  as  ready  for  trial  and  had  the  jury  called.* 

1.  Alabama, — Fallin  v.  State,  86  Ala.  has   been  agreed   to   by  the  parties. 

13-  Eld  red  v,  Becker,  6o  Wis.  48,  distin- 

California. — Sloan  v.  Smith,  3  Cal.  guishing  Grobman   v,  Hahn,  59  Wis. 

410.  93.     See  also  Kollock  v,    Becker,  60 

Illinois, — Hudson    v.    Hanson,   75  Wis.  53. 

111.  198.  2.  Alabama, — Wolf  v.  State,  49  Ala. 

Iowa. — Demoss   v.  Noble,   6   Iowa  359;  Shackleford  z/.  State,  79  Ala.  26. 

530-  California, — People  v,  Cotta,  49  Cal. 

Missouri. — Perry  v.  Roberts,  17  Mo.  166. 

36;  State   V.  Burns.  54  Mo.  274;  Sum-  Illinois. — Richards    v.  Greene,   78 

mers   v.  Western  Home  Ins.   Co.,  45  111.  525;   Hudson   v,   Hanson,  75    111. 

Mo.  App.  46.  198;  Haley  v.  Alton,  152  111.  113. 

Montana. — Godbe  v.  McCormick,   i  Indiana. — Ickes    v.   Kelley,  21  Ind. 

Mont.  105.  72;  Witz  V.  Spencer,  51  Ind.  253. 

South  Carolina. — McNair  v.  Tucker,  Iowa. — Lyne    v.  Hoyle,    2    Greene 

24  S.  Car.  105;  Blakely  v.  Frazier,  11  (Iowa)  135;  McKenneyz/.  Hopkins,  20 

S.  Car.  122.  Iowa  495. 

Wisconsin. — Grobman   v.  Hahn,   59  Maryland.  —  Price  v.   State,    8    Gill 

Wis.    93,  distinguished   in    Eldred    v,  (Md.)  302:   Deford    v.  State,   30  Md. 

Becker,  60  Wis.  48.  179;  Sittig  v.  Birkestack,  38  Md.  158; 

In  Indiana  an  application  in  a  crim-  Smith  v.  State,  44  Md.  530. 

inal  case  may  be  made  at  any  time  Wisconsin. — Swineford  v.  Pomeroy, 

before  the  jury  is  sworn.     Hunnel  ».  16  Wis.  553;  Cairns   v.  O'Bleness,  40 

State,  86  Ind.  431.  Wis.  469;  Schuetze  v.  Continental  L. 

BUeretion  of  Court. — The  granting  of  Ins.    Co.,   69  Wis.    252;   Grobman   v. 

a  motion  on  the  ground  that  a  fair  and  Hahn,  59  Wis.   93;  Allis  v.  Meadow 

impartial   trial  cannot  be  had,  made  Spring    Distilling   Co.,    67   Wis.    16; 

after    the  accused    has    offered   him-  Jacubeck  v.  Hewitt,  61  Wis.  96;  Duffy 

self  ready,  is  discretionary.      U.  S.  v.  v.  Hickey,  68  Wis.  380. 

White,  5  Cranch  (C,  C.)  73.  "  Trial"    Conrtnied. —  *' Trial"    in 

Imposition  of  Terms.  —  The    motion  Crim.  Code  Ala.  1887,  §  4485,  requir- 

may  be  granted  upon  terms.     Carpen-  ing  an  application  for  change  of  venue 

ter  V.  Watrous,  5  Wend.  (N.  Y.)  102.  in  a  criminal  case  to  be  made  as  soon 

Election  of  ^edal    Judge. — Where  as    '*  practicable    before     the    trial," 

neither  the  applicant  nor  his  counsel  means  the  investigation  of  the  issue, 

was  present  at  or  participated  in  the  and  does  not  include  anything  prior 

election   of  a    special    judge,  it   was  to  the  administration  of  the  oath  to  the 

held  that  an  application  made  at  the  jury.     Byers  v.  State  (Ala.,  1894),  16 

time  the  case  was   called  for  trial  by  So.  Rep.  716. 

the   special  judge  was   not   too  late.  What  is  Commenoement  of  the  Trial. — 

Hegwer  v.  Kiff,  31  Kan.  636.  The  trial  is  commenced  when  the  jury 

▲pplioation  on  Trial  Bay — Indiana  Bnle.  is  secured  and  sworn.    Price  z^.  State, 

— A  rule  requiring  the  application  to  8  Gill  (Md.)  302. 

be  made  "  not  later  than  the  day  fixed  Application    for    a    change   is    not 

for  the  trial,"  will  permit  an  applica-  made   before    the   commencement   of 

tion  on  the  trial  day.     Hoke  v.  Apple-  the  trial  when  made  after  the  action 

gate,  88  Ind.  530.  is  at  issue,  call  for  trial,  and  jury  de- 

Ignorance  of  Canse  Belied  on. — If  the  manded,  and  the  cause  continued  to  a 

accused  gives   notice   as  soon  as  he  future   day,   at  which   the  venire  for 

learns  of  the  cause  for  the  application  the  jury  is  returnable.     Lueck  v.  St. 

it  will  be  in  time,  although  the  case  Paul,  etc.,  R.  Co.  (Minn.,  1894),  58  N. 

is  then  called  for  trial.    Reed  v.  State,  W.  Rep.  821. 

II  Mo.  379.  8.  Fugate  v.  Carter,  6  Mo.  269. 

Agreement  to  Befer. — Application  for  After  Partial  Seleetion  of  Jury. — The 

a  change  for  prejudice  of  the  judge  is  court  is  not  precluded  from  entertain- 

seasonable,  although  the  cause  is  upon  ing  the  application  because  the  parties 

the  calendar  for  trial,  and  a  reference  have  announced  themselves  ready  for 
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A  motion  to  change  the  venue  likewise  comes  too  late  after  de- 
cision, verdict,*  or  judgment,*  or  pending  a  motion  for  a  new 
trial.» 

Applioation  for  Delay. — And  in  all  cases  where  it  is  apparent  that 
the  object  of  the  application  is  delay  it  should  be  denied.* 

trial  and  some  p  -ogress  has  been  made  secure  a  fair  and  impartial  trial,  and 

in  selecting  the  jury,  if  it  satisfac-  the  applicant  should  not  be  precluded 

torily  appears    that  a  complete  jury  from  that  right  because  of  the  mere 

could  not  be  secured.    Salinas  v.  Still-  fact  of  a  mistrial.     Deford  t.  State, 

man,  25  Tex.  12.  30  Md.  179. 

After  Demand  of  Jnry. — Under  Comp.  S.  Rice  v.  West,  42  Md.  614;  North- 

Stat.  Mont.,  div.  i,  §  780,  the  applica-  ern  Cent.  R.  Co.  v.  Rutledge,  41  Md. 

tion  may  be  made  before  the  trial  is  372. 

commenced,  even   though  a  jury  has  Pending     Froeeeding    to    Yaoate    or 

been  demanded.     State  v,  Evans,  13  Modify  Judgment. — Where  by  a  statute 

Mont.  239.  a  court  in  which  a  judgment  has  been 

After  Taking  Eyidenoe.— A  motion  for  rendered  alone  has  power  to  vacate 

a  change  of  venue  in  a  suit  in  chan-  or  modify  it,  the  proceedings  are  in 

eery,  upon  the  ground  of  the  preju-  the  nature  of  a  writ  of  error  coram 

dice   of  the  judge,  is   made  too  late  nobis ^  and  pending  such  proceedings 

after  all  the  evidence  has  been  heard  a  change  of  venue  cannot  be  granted, 

by  the  court,  although  the  knowledge  Gilman  v,  Donovan,  59  Iowa  76. 

of  the  alleged  prejudice  was  not  ac-  When  Jndgment  will  be  Set  aside.— 

quired  until  the  day  upon  which  the  A  judgment   will   not    be    set    aside 

application  was  made.  Crane  v.  Crane,  merely  to  allow  a  change  of  venue. 

81  III.  165.  Elliston   V,    Commonwealth   Bank,  3 

1.  Tolman  v.  Smith,  85  Cal.  280;  Dana  (Ky.)  99. 
Perkins  r.  Jones,  55  Iowa  211;  Ex  8.  Finn  v.  Spagnoli,  67  CaI.33o;Ben• 
/.  Cox,  10  Mo.  742  ;  Woodrow  v.  nett  v.  Carey,  57  Iowa  221;  Perkins 
Younger,  61  Mo.  395;  Greer  v.  Baugh-  v,  Jones,  55  Iowa  211. 
man,  13  Md.  257;  Cairns  V.  O'Bleness.  Under  a  statute  providing  that, 
40  Wis.  469;  Duffy  V.  Hickey,  68  Wis.  where  the  grounds  for  a  new  trial  arc 
380.  discovered  after  the  term  at  which  the 

An  application  is  not  timely  when  decision  was  rendered,  an  application 

made  after  the  court  has  intimated  its  may  be  made  for  a  change  of  venue, 

opinion.     Richards  ».  Greene,  78  111.  a  change  may  be  granted  upon  a  prop- 

525;  Haley  v.  Alton,  152  111.  113.  cr  showing,  pending  the    application 

Mistrial. — Under  an  Iowa  statute  for  a  new  trial.  Gibbs  r.  Bucking- 
(Jan.  24,  1853)  providing  *'that  in  all  ham,  48  Iowa  96. 
cases  pending  before  a  justice  of  the  4.  Ellis  v.  Stearns  (Tex.  Civ.  App., 
peace  either  party  before  the  trial  1894),  27  S.  W.  Rep.  222;  Cook  v.  Pen- 
has  commenced  may  have  a  change  of  dergast,  61  Cal.  72;  Chissom  v.  Bar- 
venue  upon  filing  an  aflSdavit,"  etc.,  an  bour,  100  Ind.  i;  Demoss  r.  Noble, 
affidavit  is  in  time  after  a  disagree-  6  Iowa  530;  Delavan  v.  Baldwin,  3 
ment  of  the  jury  and  a  continuance  to  Cai.  (N.  Y.)  104:  Col.  &  C.  Cas.  (N.  Y.) 
another  day,  upon  which  a  second  458;  Smith  v.  Prior,  9  Wend.  (N.  Y.) 
jury  is  summoned,  but  not  sworn.  499;  Verder  v.  Baker,  83  N.  Y.  156. 
Marshall  v,  Kinney,  i  Iowa  96.  See   also    Kent   v.    Dodge,   3   Johns. 

Where  two  juries  were  sworn  to  try  (N.  Y.)  447;  Chapin   v.    De  Groff,  4 

a  cause,  and  the  first  jury  was  with-  Cow.  (N.  Y.)  554;  Lee  v.  Chapman,  11 

drawn    because  of  the   discovery  of  Wend.   (N.  Y.)  186;  Anonymous.  18 

some  supposed  favor  or  partiality,  and  Wend.  (N.  Y.)  514;  Moreland  v.  San- 

the   second   was  discharged  because  ford,    i    Den.   (N.  Y.)  660;  Clark  ». 

unable  to  agree  upon  a  verdict,  it  was  Frascr,  i  How.  Pr.  (N.  Y.)  98. 

held  that  the  right  to  removal   was  Loss    of    Term. — Application    made 

not  defeated  because  an   application  when  the  case  is  called  for  trial  should 

was    made   after  several   terms    had  be  denied   if  the  opposing  party  will 

elapsed  and  after  issue  was  joined,  lose  the  benefit  of  the  term.     McNa- 

»ince  the  object  of  removal   was  to  mara  v,  Eustis,  46  Minn.  311.  See  also 
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In  Criminal  Casaa  the  application  need  not  be  made  before  ar- 
raignment.* 

£  Notice  of  Application. — In  many  of  the  states  notice  of  the 
intended  application  is  required*  to  be  given  to  the  adverse  party,* 

Garlock  v.  Dunkle,  22  Wend.  (N.  Y.)  ///«>w«j.— Hunt  v.  Tinkham,  21  III. 

615;   Lynch   v.   Mosher,   4   How.  Pr.  640;  Marble  v,  Bonhotel,  35  111.  240; 

(N.  Y.  Supreme  Ct.)  92.  Moore  v.  Ellsworth,  51  111.  308;  Graves 

Where  it  was  agreed  that  the  party  v.  Shoefelt,  60  111.  462;  Perteet  v,  Peo- 

might  take  a  change  of  venue  at  any  pie,  65  111.  230;  Rafferty  v.  People,  66 

time  to  have  the  cause  tried  at  a  cer-  111.  118,  72  111.  37;  Cantwell  v.  People, 

tain   term   of    the  court    in    another  138  111.  602;  Haskins  v.  People,  14  III. 

county,  but  the  change  was  not  taken,  App.  198. 

the  court  properly  refused  to  grant  a  Iowa, — Turner  v.  Maddox,  6  Iowa 

change  at  a  subsequent  term.     Piles  489;   Demoss  v.  Noble,   6   Iowa  530 ; 

V,  Charles,  3  Greene  (Iowa)  109.  Preston  v.  Winter,  20  Iowa  264;  Loo- 

Vegation  of  Profomption  of  Delaying  mis  v.  McKenzie,  31  Iowa  425. 

CavM. — Where  the  state  has  in  good  Louisiana, — State  v.  Curtis,  44  La. 

faith   and  at  great  trouble  and   ex-  Ann.  320;  State  v,  Dubuclet,  46  La. 

pense  prepared  for  trial,  it  is  incum-  Ann.  1436. 

bent  on  the  defendant,  on  applying  Missouri. — Reed   v.  State.   11    Mo. 

for   a  change   for    prejudice    of  the  379 ;   Golden   v.   State,    13    Mo.   417 ; 

judge  from  a  county  to  which  he  has  Byrne  v*  Public  Schools,  12  Mo.  402; 

already  procured  a  change,  to  nega-  State  v.  Floyd,  15  Mo.  349;  Perry  ». 

tive  the  presumption,  arising  from  the  Roberts,  17  Mo.  36;  State  v.  Burns,  54 

circumstances,    that    the    application  Mo.  274;  Summers  v.  Western  Home 

was  made  for  the  purpose  of  post-  Ins.  Co.,  45  Mo.  App.  46;  Johnson  v, 

poning  the  trial.     State  r.  Knight,  19  Moffett,  19  Mo.  App.  159. 

Iowa  94-  New  Jersey, — Parkers.  Sussex  Bank, 

1.  State  V,  Andrew,  76  Mo.  loi.  8  N.  J.  L.  160. 

'*Ktzt     Term,"    Construed. —■•*  The  New   yi?r>&.— People    v,   Mather,    3 

next  term"  succeeding  that  at  which  Wend.  (N.  Y.)  431. 

the  accused  shall  have  been  arraigned,  Wisconsin.  —  Taylor    v,    Lucas,    43 

in  Rev.  Stat.  Wis.,  §  4680,  providing  Wis.  155. 

that  a  change  shall  not  be  awarded  An  application  required  by  statute 

after  such  term,  means  the  next  term  to  be  founded  upon  a  petition  is  not  a 

after  the  arraignment  at  which   the  motion  requiring  notice  of  the  appli- 

petition  for  the  change  might  properly  cation  as  of  a  motion.    Rineslt^.  Boyd, 

have   been   presented    to  the    court.  7  Wis.  155. 

State  V.  Sasse,  72  Wis.  3.  Motion  in  Term  Time. — Notice  is  not 

The  application  may  be  made  at  the  required  unless  the  motion  is  made  in 

fourth  term  after  arraignment,  where  vacation.     Ingersoll  v.  Wilson,  2  W. 

during  the  three  prior  terms  the  cause  Va.  59. 

was  pending  in  the  Supreme  Court  on  Negotiations  for  Compromise. — A  stat- 

a  writ   of  error.     State   v.  Sasse,  72  utory  requirement  of  notice  cannot  be 

Wis.  3.  disregarded  because  of  pending  prop- 

Lenisiana. — The   La.  Act  of  March  ositions  for  compromise.    Peoria,  etc., 

19.  1857,  No.  185,  permits  no  change  R.  Co.  v.  Mitchell,  74  III.  394. 

of  renue  until  after,  although  an  ap-  Disqualification  of  Judge. — Notice  is 

plication    therefor    to  the   judge    at  unnecessary  when  the  application  is 

chambers   may  be   made   before,   ar-  made  upon  the  ground  of  prejudice  of 

raignment  and  plea  of  "  not  guilty,"  the  judge.     Livermore  v,  Brundage, 

to  which  such   application   is    made  64  Cal.  299. 

equivalent.      Hennen  Dig.  (La.)  395,  8.  Codefend&nts  not  Joining  in  Applioa- 

b.  4.  tion. — Defendants  who  do  not  join  in 

Change  before  Arraignment.  —  A  an  application  for  a  change  of  venue 
change  of  venue  before  arraignment,  should  have  notice  thereof.  Wilson 
on  application  of  the  defendant,  is  v,  Richards,  28  Minn.  337;  Chace  v, 
not  prejudicial  error.  Hudley  v.  Benham,  12  Wend.  (N.  Y.)  200;  Well- 
State.  36  Ark.  237.  ing  v.  Sweet,  i  How.  Pr.  (N.  Y.)  156; 

8.  California. — Tolman  v.  Smith,  85  Mairs  v.  Remsen,  3  Code  Rep.  (N.  Y. 

Cal.  280,  Supreme  Ct.)  138. 
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who  may,  however,  waive  it.*  The  notice  should  sufficient- 
ly apprise  the  adverse  party  of  tlie  applicant  s  intention,*  and 
should,  of  course,  be  seasonable,*  though  what  will  constitute 
seasonable  notice  in  any  particular  case  is  of  necessity  dependent 
upon  the  attendant  circumstances.^ 


Kotioe  to  TniitM. — The  notice  of  ap- 
plication to  a  defendant  trustee  may 
be  properly  addressed  to  him  person* 
ally.  St.  Louis,  etc.,  R.  Co.  v.  Fowler, 
113  Mo.  458. 

1.  Haskins  v.  People,  14  111.  App. 
198;  Marble  r.  Bonhotel,  35  111.  240. 

Besiftanee  to  Applioation. — One  who 
appears  and  resists  a  motion  for  a 
change  of  venue  upon  the  merits 
waives  notice  of  the  motion.  Cart- 
right  V,  Belmont,  58  Wis.  370.  Contra^ 
Miller  v.  Pence,  132  111.  149. 

Exoontioa  of  BaU  Bond.— The  signa- 
ture of  one  accused  of  crime  to  a  bond 
to  obtain  his  release  is  not  a  waiver  of 
notice  of  a  motion  for  a  change.  State 
V.  Dubuclet,  46  La.  Ann.  1436. 

Failuro  to  Ol^eot — WiMoniiii  Statute. 
— An  objection  that  no  notice  was 
given  of  a  motion  for  a  change  of  the 
place  of  trial  is  not  available  unless 
the  objection  is  taken  in  writing  be* 
fore  the  trial,  as  required  by  statute 
(Rev.  Stat.  Wis..  §  2628).  Cartright 
V,  Belmont,  58  Wis.  370. 

2.  Notioe  to  Change  "  Venae  or  Plaoe  of 
TriaL"— Though  the  N.  Y.  Code  of 
Procedure  does  not  use  the  word 
"venue,"  it  is  no  objection  that  the 
notice  of  motion  is  in  the  alternative, 
to  "change  the  venue  or  place  of 
trial."  Hinchman  v.  Butler,  7  How. 
Pr.  (N.  Y.  Supreme  Ct.)  462. 

Objeetion  to  Proceeding  with  Trial. — 
An  objection  to  proceeding  with  a 
trial,  upon  the  ground  that  the  action 
is  pending  in  the  wrong  county,  made 
at  the  time  of  the  trial,  is  sufficient  to 
apprise  the  adverse  party  of  the  de- 
fendant's intention  to  insist  on  his 
right  to  change  the  venue.  Blakeiy 
V.  Frazier.  11  S.  Car.  122. 

Statement  of  Oronnd  of  Ohange. — Reg^ 
ula  Generalis  Virginia  required  that 
the  notice  to  the  opposite  party  of  the 
application  for  a  change  of  venue 
should  state  the  cause  assigned  in 
support  of  the  application.  See  Kam- 
per  V.  Hawkins,  2  Va.  Cas.  88. 

Failure  to  Designate  Plaee  of  Hearing 
or  Oharaoter  of  Action. — Under  a  statute 
requiring  reasonable  notice  of  the  time 
and  place  of  the  application,  a  notice 
which  neither  informs  the  opposing 


party  where  the  application  is  to  be 
made  nor  specifies  what  kind  of  an 
action  applicant  wishes  removed  for 
trial,  is  insufficient.  Ryburn  v.  Pryor, 
10  Ark.  417. 

8.  Moss  V.  Johnson,  22  III.  639 ; 
Kelly  V,  Downs,  29  III.  74;  Bryson  r. 
Crawford,  68  111.  362;  Miller  r.  Pence, 
132  111.  149;  Hunt  V,  Tinkham,  21  III. 
639;  State  V,  Curtis,  44  La.  Ann.  320; 
Byrne  v.  Public  Schools,  12  Mo.  402. 

Notiee  upon  Aeqniiition  of  Knowledge 
of  Oanie. — A  notice  given  on  the  day 
when  the  applicant  first  had  knowl- 
edge of  the  cause  assigned  is  season- 
able where  the  application  is  made  on 
the  third  day  thereafter,  although  the 
suit  has  been  in  progress  more  than 
two  years.  St.  Louis,  etc.,  R.  Co.  v. 
Fowler,  113  Mo.  458. 

Notice  given  as  soon  as  the  appli- 
cant learns  that  he  has  cause  to  applf 
is  sufficient,  even  though  it  is  not 
given  till  the  case  is  called  to  trial 
Reed  v.  State,  11  Mo.  379. 

Two  Days'  Notioe. — Two  days'  notice 
is  reasonable.  Dowling  v.  Allen,  88 
Mo.  293. 

Failure  to  Exenee  Delay. — A  statute 
requiring  reasonable  notice  of  the  ap- 
plication for  change  of  venue  is  not 
complied  with  by  a  notice  given  on 
the  second  day  of  the  second  term 
after  suit,  where  the  applicant  fails  to 
state  in  the  notice  or  in  his  petition 
any  reason  for  the  delay.  Wright  v. 
Stevens,  3  Greene  (Iowa)  63. 

Presenee  of  Adveree  Party. — An  appli- 
cation made  when  the  adverse  party 
is  present  in  court  is  sufficient  notice 
of  a  motion  for  change  of  venue. 
Shepherd  v.  Scroggin,  3  Dana  (Ky.) 
62  ;  Baldwin  v,  Marygold,  a  Wis.  419; 
Rines  v.  Boyd,  7  Wis.  155;  Risto  r. 
Harris,  18  Wis.  400. 

Criminal  Proeeedingi. — It  is  the  safer 
course  to  give  reasonable  notice  be* 
fore  the  calling  of  the  case,  and  not  to 
depend  upon  filing  such  notice  in  open 
court.     State  v.  Floyd,  15  Mo.  349* 

4.  Shepherd  v.  Scroggin,  3  Dana 
(Ky.)  62;  Reed  v.  State,  11  Mo.  379; 
Golden  v.  State,  13  Mo.  417. 

Serviee  at  Time  of  Pleading.— The 
right  to  move  for  a  change  of  venttt  is 
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6.  Sffeet  of  ApplioatiOiL^-The  effect  of  the  application  depends 
largely  upon  statutory  provisions,  and  while  in  some  states  the 
mere  fact  of  applying  will  divest  the  court  of  jurisdiction,*  in 
others,  until  determination  of  the  application,  the  court  retains 
control  of  the  cause  for  all  necessary  purposes.* 

6.  Form,  Sui&ciency,  and  Support — Butatory  Bequiremtnta. — The  ap- 
plicant for  a  change  of  venue  must  comply  with  the  requirements 
of  the  statute  authorizing  the  change,'  and  should  show  in  his 

not  iraived  because  the  notice  of  mo-  Co.,    ti8   Mo.    599;  In  re  Whitson's 

tion  is  served  at  the  time  of  filing  and  Estate,  89  Mo.  58;  State  v,  Noland.  11 1 

serving   the    answer  and    demurrer.  Mo.  473;  Colvin  v.  Six,  79  Mo.   198. 

Mahe  v,  Reynolds,  38  Cal.  560.  But  see  State  v.  Clayton,  34  Mo.  App. 

Diioretion  of  Court. — The  length   of  563. 

time  requisite  to  constitute  reasonable  New    York, — Askins  v.    Hearns,   3 

notice  must  necessarily  be  left  to  the  Abb.   Pr.   (N.  Y.  Supreme   Ct.)   184  ; 

legal  discretion  of  the  judge  or  court  Eddy  v,  Howlest,  2  Code  Rep.  (N.  Y. 

to    which   the    application    is    made.  Supreme  Ct.)  76;  Chubbuck  v.  Morri- 

Berry  v.  Wilkinson,  2  111.  164.  son,  6  How.  Pr.  (N.  Y.  Supreme  Ct.) 

It  is  the  province  of  the  court  to  367;   Franklin  v.  Underbill,  2  Johns, 

determine  whether  a  day  is  or  is  not  (N.  Y.)  374;   Tillinghast   v.    King,   6 

reasonable  notice.     Kelly  v.   Downs,  Cow.  (N.  Y.)  591. 

39  111.  74.  8.  Illinois. — Little  v,  Allington,  93 

Criminal  Prooaadlngt — Instanoo. — The  111.  253. 

information  was  filed  against  defend-  Iowa, — Michaels    v,    Crabtree,     59 

ant  May  loth;  he  was  arrested  on  the  Iowa  615. 

nth,  gave  bail  to  appear  on  the  first  Mississippi.— Purvis    v.    State,     71 

day  of  the  term  (the  14th),  and  on  that  Miss.    706;   Wilson   v.   Rodewald,   49 

day  gave  notice  of  an  application  for  Miss.  506. 

change  of  venue  for  the  prejudice  of  Missouri, — Lewin  v,  Dille,  17   Mo. 

the  judge.     It  was  held  that  the  ap-  64;   Huthsing  v,   Maus,  36  Mo.   loi; 

plication  was  made  in  apt  time.     Car-  State  v.  Lawther,  65  Mo.  454;  State  tf. 

row  V.  People,  113  III.  550.  Turlington,  102  Mo.  642;  Smith  tf,  St. 

1.  Arkansas* — Cook    v,   Baxter,  27  Louis,  etc.,  R.  Co.,  31  Mo.  App.  135; 

Ark.  480.  State  v,  Neiderer,  94  Mo.  79. 

California, — People  v,  Hubbard,  22  South  Carolina, — McNair  v.  Tucker, 

Cal.  35.  24  S.  Car.  105. 

Colorado, — Pearse   v,    Bordeleau,   3  Tennessee, — Sells  v.  King,  11  Heisk. 

Colo.    App.   351;  Smith  v.  People,  2  (Tenn.)  397. 

Colo.  App.  99.  Texas, — Webb  v.  State,  9  Tex.  App. 

Kansas, — Herbert  v.   Beathard,  26  490. 

Kan.  746.  Wisconsin, — Mills    v.    National     F. 

Montana,— ^\.9Xt  v,  Evans,  13  Mont.  Ins.  Co.,  88  Wis.  351. 

239.  California— i1/i»/i>w  in  Writing, — The 

/'^ififjr)f/t/<»rfa.— Williamsport,  etc.,  requirement  of  the  California  Code 
R.  Co.  «r.  Cummins,  8  Watts  (Pa.) 450;  Civ.  Pro.,  g  396,  that  the  motion  be 
Hughes  V,  Mine  Hill,  etc.,  R.  Co.,  30  in  writing,  is  not  met  by  a  mere  writ- 
Pa.  St.  517.  And  see  also  Steckel  v,  ten  notice  thereof.  Pennie  v,  Visher, 
Railroad  Co.,  2  Leg.  Gaz.  (Pa.)  27.  94  Cal.  323. 

Washington, — State  v.  Superior  Ct.,  Blinoii — Mere  Motion, — Merely  filing 

5  Wash.  518.  a  motion  for  the  change  is  insufficient. 

Wisconsin, — Baldwin  v,  Marygold,  Little  v,  Allington,  93  111.  253. 

2  Wis.  419;  Rines  v,  Boyd,  7  Wis.  155;  Oral  Application  in  Criminal  Cause, 

Jenkins    v.    Morning,   38    Wis.    199;  — Where  one  accused  of  crime  is  en- 

Hellriegel   v,  Truman,   60  Wis.   254;  titled  to  a  change  as  a  matter  of  right, 

Brothers  v,  Williams,  65  Wis.  401.  it  may  be  granted  on  an  oral  applica- 

8.  Indiana, — Bitting  v.  Ten  Eyck,  85  tion  if  assented  to  by  the  state's  at« 

Ind.  357.  tornev.      Brennan   v.  People,   15   111. 

Missouri, — Kansas    City    Suburban  511;  People  v.  Scales,  4  111.  351. 

Belt  R«  Co.  9,  Kansas  City,  etc.,  R.  Xmitoxicf^Defeat  0/  Right  by  Strict 
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application  the  existence  of  the  ground  upon  which  the  applica- 
tion is  based ;  ^  but  it  is  generally  held  that  if  the  application  or 

Construction, —  Where     a    change    is  v.  State,  82  Wis.  571  ;   Carpenter  v. 

sought  under  the  provisions  of  two  Shepardson,  43  Wis.  406. 

statutes,  and  a  strict  compliance  with  Amendmants. — Where  an  applicant  is 

the  requirements  of  both  will  defeat  granted  leave  to  amend  his  affidavits 

the  right,  the  court  will  construe  them  he  may  do  so  by  the  substitution  of 

together  so  as  to  save  to  the  applicant  new  ones.    Winet  v.  Berryhill,  55  Iowa 

the  benefits  to  which  he  is  entitled.  411. 

Riggen  v.  Com.,  3  Bush  (Ky.)495.  An  amended    affidavit    may  relate 

Mississippi. — Where  the  statute   re-  back  to  the  time  of  filing  the  original, 

quires  the  application  to  be  in  writing  Palmer  v,  Barclay,  92  Cal.  199. 

and   supported    by   the    affidavits  of  Striking  oat  by  Gonrt. — An  alteration 

credible  witnesses,  etc.,  an  oral  appli-  or  modification  of  an  affidavit  for  a 

cation  is  insufficient.     Purvis  v.  State,  change  of  venue  by  the  striking  out 

71  Miss.  706.  of  a  certain   portion  thereof  by  the 

Maryland — Following  Statutory  Lan-  court  does  not  alter  the  verifications 

guage. — The  Maryland  court,  without  of    the    facts    not  stricken  out,  nor 

deciding  as  to  the  propriety  of  a  sug-  change  or  modify  the  facts  remaining, 

gestion  that  **the  parties  believe  that  Pettit  v.  State,  135  Ind.  393. 

they  cannot  have  a  fair  and  impartial  1.  California, — People  v.   Baker,  i 

trial,"  intimated  that  it  would   have  Cal.  404. 

been  better  had  the  suggestion  been  Colorado, —  Black    v.    Bent    (Colo., 

that  "the  parties  cannot  have  a  fair  1894),  38  Pac.  Rep.  387. 

and    impartial   trial,"   in    accordance  Idaho, — State  v.  Reed  (Idaho,  1894), 

with  the  requirements  of  the  constitu-  35  Pac.  Rep.  706. 

tion.     (Const,  of  1867,  art.   4,  §  8,  as  Illinois, — Toledo,    etc.,    R.    Co.  v, 

amended  in  1874.)    Desche  v,  Gies,  56  Eddy,  72  111.  138;  Lombard  v.  Haynes, 

Md.  136.  5  III.  App.  560. 

Nebraska. — In  Nebraska  an  affidavit  Indiana. — Millison  v.  Holmes,  i  Ind. 

following  the  language  of  the  statutes  45;  Cory  v.  Silcox,  5  Ind.  370;  Sullivan 

(Code,  §§  958^,  958^)  is  sufficient.  Pey-  v,  Sullivan,  34  Ind.  368:  Shoemaker  v. 

ton  V,  Johnson,  37  Neb.  886.  South  Bend  Spark  Arrester  Co.,  135 

North    Carolina — Motion  to    Dismiss  Ind.  471;  Brow  v.  Levy,  3  Ind.  App. 

Action,  — A  motion  to  dismiss  an  action  464. 

brought  in  the  wrong  county  may  be  Kentucky, — Wilkerson   v.  Com.,  88 

treated  as  an  application  to  remove  it  Ky.  29. 

to    the    proper  county.      Cloman   v,  AficAigan.—KcWey  v.    Simpson,  79 

Staton,  78  N.  Car.  236.  Mich.  392. 

Wisconsin — Simple  Affidavit, — An  ap-  Missouri, — Cor[Jenny  v,  Sedalia,  57 

plication  on  account  of  prejudice  of  Mo.  88;  Mix  v,  Kepner,  81  Mo.  93. 

the  judge  may  be  in  the  form  of  an  Nevada, — State   v,    Lawry,  4   Nev. 

affidavit.      Risto  v,    Harris,    iS   Wis.  161;  Hale,  etc..  Gold,  etc.,  Min.  Co.  v. 

400-  Bajazette.  etc.,  Gold,  etc.,  Min.  Co.,  i 

Necessity  of   Affidavit. — When    the  Nev.  322. 

application  is  on  the  ground  of  the  New  Jersey. — Murray  v.  New  Jersey, 

convenience  of  witnesses  and  to  pro-  R.  etc.,  Co.,  23  N.  J.  L.  63. 

mote  the  ends  of  justice,  no  affidavit  Texas. — Winkfield  v.  State,  41  Tex. 

or  sworn  petition  is  necessary.     Cart-  149. 

right  V.  Belmont,  58  Wis.  370.  West  Firginia.— St aU  v.  Greer,  22 

Belief  as  to  Prejudice. — A  statute  re-  W.  Va.  800. 

qwiring  the  applicant   to   file  an  affi-  Wisconsin,— ^ivan  v.  State,  82  Wis. 

davit  to  the  effect  that  he  has  **good  571. 

reason  to  believe,  and  does  believe.  Loose  AUegations. — A  charge  that  the 
that  he  cannot  have  a  fair  trial,"  etc.,  judge  has  formed  and  expressed  an 
is  not  complied  with  by  an  averment  opinion  adverse  to  the  applicant,  and, 
that  the  applicant '*  has  reason  to  fear,  by  implication,  that  his  mind  was  in 
and  does  fear,  that  he  cannot  have  a  such  a  condition  as  to  render  him  in- 
fair  and  impartial  trial,"  etc.  Smith  capable  of  giving  the  prisoner  a  fair 
T'.  Clarke,  70  Wis.  137.     See  also  Winn  and    impartial  trial,   which  is  made 
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affidavit  substantially  complies  with  the  statute  permitting  the 
change,  it  is  sufficient.^ 

upon  information  and  belief »  unsup-  him   among    the  inhabitants  of    the 

ported  by  any  other  testimony,  which  county  to  the  extent  it  does,"  until 

fails  to  give  the  names  of  the  affiant's  after  a  specified  date   implies  knowl- 

informants  or  the  sources  of  his  infor-  edge  prior  to  that  date  of  the  existing 

mation,  and  which  does  not  assign  any  prejudice.     White  v,  Murtland,  71  111. 

reason  or  motive  why  the  judge  should  250. 

entertain  any  improper  bias  or  preju-  An  affidavit   that  the   facts  "  have 

dice  against  the  prisoner,  is  too  loose  more  fully  come  to  the  knowledge  of 

to  merit  any  consideration  by  the  ap-  the  defendant  since  the  last  adjourn- 

pellate  court.     People  v,  Williams,  24  mem,"  is  not  a  compliance  with  a  stat- 

Cal.  31.  ute  requiring  the  defendant  to  swear 

Territorial  Extent  of  Frijndioe.— An  that  the  facts  upon  which  he  grounds 

affidavit  that  "deep-rooted  prejudice  his  application  have  first  come  to  his 

exists  against  the  defendant  "  in  vari-  knowledge  since  the  last  continuance 

ous  portions  of  the  county  is  insuffi-  of  the  case.     State  v,  Boone,  70  Mo. 

cient  to  show  that  there  is  a  prejudice  649. 

against  him  in  the  whole  county  or  in  1.   California, — Buck  v.  Eureka,  97 

a  great  portion  of  it.      Territory  v,  Cal.  135. 

Corbett,   3  Mont.  56.     See  People  v.  New  York. — Porter  v,  Mann,  4  Hill 

Baker,  i  Cal.  404;  and  compare  State  v,  (N.  Y.)  540  ;  Anonymous,  i  Hill  (N. 

Gamble,  119  Mo.  427.  Y.)  668. 

Positiveness.— The     facts     must    be  Tennessee.  —  Weakley    v,  Pearce,  5 

stated  positively,  and  not  argumenta-  Heisk.  (Tenn.)  401. 

lively.  Manning  v.  Downing,  2  Johns.  Washington. — State  v.  Superior  Ct., 

(N.  Y.)  453.     See  also   New  York  v.  9  Wash.  668. 

Dawson,  2  Johns.    Cas.  (N.  Y.)  335;  loiwdk-^*' And*'  Construed'*  Or.**— An 

Territory  v.  Kelly,  2  N.  Mex.  292.  affidavit     presented     on    motion    for 

But  it  is  unnecessary  that  affiants  change  of  venue  which  states  that  the 

should  swear  positively  to  the  preju-  defendants     **and"    their    attorneys 

dice  of  the  judge.     It  is  sufficient  that  have  undue  influence  over  the  inhabi- 

they  aver  that  "they  verily  believe"  tants  of  the  county,  is  a  substantial 

that    the   prejudice   exists.     Jones   v,  compliance  with  a  statute  (Code, §2590) 

Chicago,  etc.,  R.  Co.,  36  Iowa  68.  allowing  a  change  for  undue  influence 

Altemativo    Oronnds. — Under    Rev.  of  the  adverse  party  "or"  his  attor- 

Stat.  Wis..  §4809,  authorizing  a  change  ney.     Bixby  v.  Carskaddon,  63  Iowa 

where  the  applicant  makes  oath  that  164. 

from  prejudice  or  other  cause  he  be-  Following  Statutory  Language. — An 

lieves    that   the   magistrate    will   not  averment    that  the   party    "believes 

decide  impartially  in  the  matter,  an  that  he  cannot   have  a  fair  and   im- 

affidavit  that  from  "  prejudice  or  other  partial  trial,"  is  equivalent  to  an  aver- 

cause  "  the  applicant  believes  the  jus-  ment  in  the  words  of  the  statute  that 

tice  will  not  decide  impartially  in  the  "he  cannot  have  a  fair  and  impartial 

matter,  which  neither  states  the  fact  trial."     Albert  v.  State,  66  Md.  325. 

of  prejudice  nor  any  other  cause,  but  An  affidavit  that  a  fair  and  impartial 

simply   that  it   is   one   or  the  other,  trial   cannot  be   had   because  of   the 

without  any  possibility  of  ascertain-  influence  of  the   plaintiff  "  with  the 

ing  which,  is  insufficient.     Billings  v.  persons  who  are  likely  to  be  on  the 

Noble,     75    Wis.    325,    distinguishing  jury,"  does  not  comply  with  a  statute 

Jenkins  v.  Morning,  38  Wis.  197.    See  authorizing  a  removal  of  the  cause  on 

also  Hager  V.  Falk,  82  Wis.  644.  the  ground  that  the  applicant  "  does 

▲oqni^tion  of  Knowledge  of  Ground. —  not  believe  that  he  can  obtain  a  fair 

The  application  must  show  that  the  trial  before  the  trial  justice."   McNair 

cause  upon  which  it  is  based  was  not  v.  Tucker,  24  S.  Car.  105. 

in   existence  when  a  former  change  An   affidavit   for  a  change  on  the 

was  ordered.      Schaentgen  v.  Smith,  groundof  prejudice  of  the  judge,  which 

48  Iowa  359.  merely  follows  the  wording  of  the  stat- 

A  statement  that  defendant  "did  not  ute  (Rev.  Stat.  Wis.,  1878,  g  2625),  i.e., 

know  that  prejudice  existed  against  that  the  affiant  "  has  reason  to  believe;, 

4  Encyc.  PI,  &  Pr.— 28  433 
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Fa«u,  laftfmatioB,  nA  Niit — Facts  must  be  shown  from  which  the 
court  can  deduce  the  conclusion  that  the  ground  relied  on  for  the 
change  actually  exists ;  ^  and,  as  a  rule,  mere  belief,  opinions,  or 
conclusions  will  not  be  sufficient  to  warrant  the  court  in  exercis- 
ing its  power,*  unless  the  information  upon  which  the  belief  is 


and  does  believe,  that  he  cannot  have 
fair  trial  of  the  action  on  account  of 
the  prejudice  of  the  judge ''  (naming 
him),  is  sufficient.  Bachmann  v.  Mil- 
waukee, 47  Wis.  435. 

1.  Alabama. — Birdsong  v.  State,  47 
Ala.  68;  Hawes  v.  State,  88  Ala.  37; 
Seams  v.  State,  84  Ala.  410;  Salm  v. 
State,  89  Ala.  56;  Jackson  v.  State 
(Ala.,  1894),  16  So.  Rep.  523;  Byers  v. 
State  (Ala.,  1894),  16  So.  Rep.  716. 

California. — People  v.  McCauley,  I 
Cal.  379;  Sloan  v.  Smith,  3  Cal.  410; 
People  V.  Williams,  24  Cal.  31;  People 
V.  Yoakum,  53  Cal.  566;  People  v, 
Congleton,  44  Cal.  95;  People  v. 
Shuler,  28  Cal.  495;  People  v.  Ma- 
honey,  18  Cal.  180;  People  v.  Graham, 
81  Cal.  261;  Lowrey  v,  Hogue,  85  Cal. 
600. 

Colorado.  —  Hughes  v.  People,  5 
Colo.  436;  De  Walt  v.  Harttell,  7 
Colo.  601;  Hills  V.  La  Due  (Colo., 
1894),  38  Pac.  Rep.  430. 

Dakota. — Territory  v,  Egan,  3  Da* 
kota  119. 

Z^^/awar^.— State  v.  Burris,  4  Harr. 
(Del.)  582;  State  v.  Windsor,  5  Harr. 
(Del.)  512. 

/y<yrt^.— Barber  v.  State.  13  Fla. 
675;  Irvin  V.  State  19  Fla.  872;  John- 
son V.  Wakulla  County,  28  Fla.  720; 
Greeno  v.  Wilson,  27  Fla.  492. 

/^^<7.— Sommercamp  v.  Catlow,  i 
Idaho  N.  S.  716. 

Illinois.  —  Myers  v.  People,  26  111. 
173;  Jamison  v.  People,  145  111.  357; 
Lombard  v.  Hayner,  5  111.  App.  560, 

Indiana.^Sce  Pettit  v.  State,  135 
Ind.  393. 

/owa. — State  v»  Mewherter,  46  Iowa 
88. 

AaMja^.— Emporia  v»  Volmer,  12 
Kan.  622;  State  v.  Knadler,  40  Kan. 
359. 

Kentucky.  —  German  Ins.  Co.  v. 
Land  ram,  88  Ky.  433;  Vance  v.  Field, 
89  Ky.  178.  But  see  Newcomb-Bu- 
chanan  Co.  v.  Baskett,  77  Ky.  658. 

Minnesota. — Burke  v.  Mayall,  10 
Minn.  287. 

Montana.  —  Kennon  r.  Gilmer,  5 
Mont.  857. 

AVva^a.—- Kercheval  v.  McKenny, 
4  Nev.  294. 


New  Jersty.^^VLxitT2Ly  v.  New  Jersey 
R.,  etc.,  Co.,  23  N.  J.  L.  63;  MeldmiD 
V.  Sarvis,  i  N.  J.  L.  236. 

New  Mexico. — Territory  v.  Kelly,  t 
N*  Mcx.  292;  Lady  Franklin  Min.  Co. 
V.  Delancy,  4  N.  Mex.  39. 

New  York.^-Ptoplt  v.  Bodine,  7 
Hill  (N.  Y.)  147;  People  v.  Wright,  $ 
How.  Pr.  (N.  Y.  Supreme  Ct.)  23,  3 
Code  Rep.  (N.  Y.)  75;  Sherwood  v. 
Steele.  12  Wend.  (N.  Y.)  894;  Scott  v. 
Glbbs,  3  Johns.  Cas.  (N.  Y.)  116. 

North  l4^rolina.'^SiaLte  v.  Seaborn, 
4  Dev.  (N.  Car.)  305;  State  v.  Twitty, 
a  Hawks  (N.  Car.)  248. 

Oklakoma.-^Petcrs  v.  U.  S.  (Okla., 
1B93),  53  Pac.  Rep.  103 1. 

Tennessee.  —  Honeycatt  V,  State,  8 
Btzt.  (Tenn.)  371. 

fFijr^ifxtfi.  —  Frank  v.  Avery,  31 
Wis.  166  ;  Parks  v.  Wisconsin  Cent. 
R.  Co.,  33  Wis.  413;  Billings  v.  Noble, 
75  Wis.  325  ;  Carpenter  v.  Shepard* 
son,  43  Wis.  406;  Hager  v.  Falk,  8s 
Wis.  644.  And  see  Van  Slyke  v.  Trem- 
pealeau County  Farmers'  Mnt.  F.  Ins, 
Co.,  59  Wis.  390. 

Contra. — Shaw  v.  Hamilton,  10  lod. 
182;  Witter  ».  Taylor.  7  Ind.  iio;  Tay- 
lor V.  Gardiner,  11  R.  I.  182. 

8.  People  V.  Yoakum,  53  Cal.  566; 
People  V.  Congleton,  44  Cal.  9$; 
People  V,  Shuler,  28  Cal.  495;  Sute  v. 
Mewherter,  46  Iowa  88;  State  v.  Bur* 
gess,  78  Mo.  234;  Frank  v.  Avery,  si 
Wis.  166;  Parks  v.  Wisconsin  Cent.  R. 
Co.,  33  Wis.  413. 

Value  ef  Gonelasien.— Although  aa 
affidavit  of  the  belief  of  the  affiants  io 
the  facts  therein  stated  may  be  in 
effect  but  a  mere  statement  of  a  con- 
clusion, and  competent  under  a  sutute, 
yet  its  value  will  be  affected  when  in 
such  form.  Garrett  v.  Bicklin,  78  Iowa 
115. 

Conoluiion  act  MislaadiBg.  —  A  peti- 
tion for  a  change  of  venue  which 
alleges  for  cause  that  "the  minds  of 
the  inhabitants  of  S.  county  are  fo 
prejudiced  against  him  that  he  cannot 
obtain  a  fair  and  impartial  trial," 
substantially  complies  with  a  statute 
(Mansf.  Dig.,  §  2196)  providing  (hat  a 
cause  shall  be  removed'  on  an  applica- 
tion by  a  *'  petition  setting  forth  the 
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founded,  or  the  grounds  upon  which  the  opinions  or  conclusions 
are  based,  are  sufficiently  shown.* 

The  Affldayits  Submitted  in  support  of  the  niotion  should  contain  all 

information  required  by  statute  or  by  the  existing  practice,  and 
which  may  be  necessary  to  fully  acquaint  the  court  with  the 
situation  ;  *  but  facts  which  in  themselves,  or  in  the  manner  of 

facts."  since  although  a  conclusion  Is  of  action  should  be  stated.     Baker  v* 

stated   no  one   can   be  misled  by  it.  Sleight,  2  Cai.  (N.  Y.)  46. 

Jackson  v.  State,  54  Ark.  243.  Place  of  Venuo. — The  affidavit  must 

AppUeation  ob  the  Common  Affidavit. —  show  where  the  venue  is  laid.    Bull  v. 

The  change  will  not  be  granted  upon  Babbitt,  i  How.  Pr.  (N.  Y.)  184. 

the    common     affidavit,    but     special  ~    Failure  to  Give  Ghriitian  Kames. — An 

circumstances  must  be   made  out  on  affidavit    is    not    insufficient   because 

which  the  court  will  exercise  the  dis-  it  fails  to  give  the  Christian  names  of 

cretion   vested   in   it   by  the   statute,  the  defendants,  and  of  the  judge  to 

Kerr  v,  Whitaker,  3  N.  J.  L.  247;  Hall  whom    it   is    addressed,   and    simply 

V.  Cumberland  Bank,  5  N.  J.  L.  825  ;  sets   forth    the   initials.     Gordon    v. 

Bell    V.    Morris    Canal,  etc.,  Co.,  15  State,  59  Ind.  75. 

N.   J.  L.  63;  Wheaton   v.  Slosson,  2  Alleging  Due  Diligenoe. — The   mere 

Johns.  Cas.  (N.  Y.)  iii.  fact  that   the  affidavit  fails   to  state 

In   an   action    for   libel    the    court  that  the  application  is  not  made  for 

will    not,   on    the  common    affidavit,  delay  is    immaterial.      Packwood    v, 

change   the   venue  from  a  county  in  State,  24  Oregon  261. 

which  the  libel  was  circulated  to  that  But  it  has  been  held  that  where  an 

in  which  it  was  printed.     Clinton  v,  application  is  tardily  made,  or  there 

Crosswell,  2  Cai.  (N.  Y.)  245,  Col.  &  are  circumstances  tending  to  raise  a 

C.  Cas.  (N.  Y.)  398.  presumption  that  the   application   is 

1.  California. — People  v,  Shuler,  28  for  delay,  the   presumption  must  be 

Cai.  495.  rebutted  by  the  applicant.     State  v, 

Colorado,  —  Solander    v.    People,    2  Knight,  19  Iowa  94. 

Colo.   48;  Christ  v.   People,  3   Colo.  Improper  County — Besidenoe  of  Plaintiff. 

394;  Hughes  V.   People,  5  Colo.  436;  — Where  the  change  is  sought  because 

De  Walt  V.  Hartzell,  7  Colo.  601.  the  action   is  brought   in   the  wrong 

District  of  Columbia, — Lewis  v.  Fire  county,  the  residence  of  the  plaintiff 

Ins.  Co.,  2  Cranch  (C.  C.)  500.  at  the  commencement  of  the  action 

Idaho. — Shirley  v.  Nodine,  i  Idaho  should   be   shown.     De  Wein  v.  Os- 

U.  S.  696.  born,  12  Colo.  407. 

///i»<7fx.  ~  Jamison   v.    People,    145  Judge  ai  Couniel. — Under  a  statute 

III.  357.  allowing  a  change  as  a  matter  of  right, 

Nebraska. — Simmerman  v.  State,  16  upon  a  showing  that  the  judge  had 

Neb.  615.  been  engaged  as  counsel  in  the  cause, 

Nevada.  —  Table     Mountain    Gold,  or  was  otherwise  interested,  an  affi- 

etc,  Min.  Co.  V.  Wallers  Defeat  Silver  davit   that  the  judge   had   been  en- 

Min.  Co.,  4  Nev.  218.  gaged    as    counsel    for    the    adverse 

New     York. — People    v.    Bodine,  7  party  is  sufficient.     Witter  v.  Taylor, 

Hill  (N.  Y.)  147;  People  v.  Wright,  5  7  Ind.  no. 

How.    Pr.   (N.   Y.   Supreme  Ct.)  23;  Against    Whom    Frojudiee    of  Judge 

Scott  V.  Gibbs,  2  Johns.  Cas.  (N.  Y.)  Ezists.  —  The     affidavit    must    state 

116.  against  whom  the  judge  is  prejudiced. 

North  Carolina.— %t2Xt.  v.  Twitty,  2  Toledo,  etc  ,  R.   Co.  v.  Eddy,  72  111. 

Hawks  (N.  Car.)   248;   State  v.  Sea-  138. 

born,  4  Dev.  (N.  Car.)  305.  Con^enienoe  of  Witneesei — Generally. 

South  Carolina. — McNair  v.  Tucker,  — When  the  ground   assigned   is   the 

24  S.  Car.  105.  convenience  of  witnesses,  the  affidavit 

S.  Gourley  v.  Shoemaker,  i  Johns,  should  show  their  names,  Loehr  v, 
Cas.  (N.  Y.)  392;  Satterlee  v.  Groot,  6  Latham,  15  Cai.  418,  and  the  facts  ex- 
Cow.  (N.  Y.)  33;  Anonymous,  6  Cow.  pected  to  be  proved  by  them.  Hills  v. 
(N.  Y.)  390.  La  Due  (Colo.,  1894),  38  Pac.  Rep.  430; 

AUeging  Cause  of  Aetion.— The  cause  People  v.  Hayes,  7  How.  Pr.  (K.  Y« 
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Stating  them,  are  contemptuous,  or  calculated  to  scandalize  the 

court  or  a  judge  thereof,  should  not  be  averred,*  nor  should  un- 
necessary facts  be  stated.* 

Party  makiiig  Applioation. — Statutes  requiring    the   application  or 
afllidavit  for  a  change  of  the  place  of  trial  to  be  made  by  a  party 

Supreme   Ct.)  248;   American    Exch.  13   How.    Pr.    (N.   Y.    Supreme   Ct.) 

Bank   v.    Hill,   22   How.    Pr.   (N.   Y.  576. 

Supreme   Ct.)  29;  Onondaga  County  The  requirement  that  the  affidavit 

Bank  v.  Shepherd,  19  Wend.  (N.   Y.)  should  show  the  advice  of  counsel  as 

10;  Robinson  v.  Merritt,  i   How.  Pr.  to  the  necessity  and  materiality  of  the 

(N.  Y.)  165;  but  not   necessarily  the  witnesses  is  obviated  where  the  plead- 

information  of  the  affiant  regarding  ings  are  made  a  part  of  the  moving 

his  averments  as  to  what  the  witnesses  papers,  and  the  court  is  able  to  deter« 

will  testify  to,  Myers  v.  Lansingburgh,  mine  the  materiality  of  the  testimony 

54    Hun    (N.    Y.)  623;     the    affidavit  named  independent  of  the  advice  of 

should   also  show  the   materiality  of  counsel.      Noye    Mfg.    Co.   v.   Whit- 

the  witnesses,  Anonymous,  3  Wend,  more,  23  N.  Y.  Wkly.  Dig.  424. 

(N.  Y.)  425;   Mills   V,  Adsit,  2  How.  Amen^ent. — By  leave  of  court  the 

Pr.  (N.  Y.)  83;   Price  v.  Ft.   Edward  applicant  may  amend  by  substituting 

Water  Works  Co.,  16  How.  Pr.  (N.  Y.  new  affidavits.     Winet   v,    Berryhill, 

Supreme  Ct.)  51;  Johnson  v.  Rogers,  55  Iowa  411. 

3  Cow.  (N.  Y.)  14;  Porter  v.  Mann,  4  1.  Hughes  v.  People,  5  Colo.  436. 

Hill  (N.  Y.)  540;  Anonymous,  i  Hill  What  Constitutes  a  Contempt.— Mat- 

(N.  Y.)  668.  ters  not  per  se  contemptuous  maybe 

The   materiality  of    the    witnesses  set  forth  in  a  petition  for  a  change  of 

need  not  be  shown,  however,  if  there  venue   without    subjecting   the    peti- 

is    no    affidavit   of   witnesses  on   the  tioner  to   punishment   for  contempt, 

other  side.     People  v,  Hayes,  7  How.  Mullin  v.  People,  15  Colo.  437. 

Pr.  (N.  Y.   Supreme  Ct.)  248.     Where  The    presentation    of    an    affidavit 

the  application  is  made  before  answer  couched    in    the  exact    language    of 

filed,  the  affidavit  should  disclose  the  the  statute,  alleging  prejudice  of  the 

facts  constituting  the  defense.     Hills  judge,  but  without  stating  facts  upon 

t/.  La  Due  (Colo.,  1894),  38  Pac.  Rep.  which  the  affiant  bases  his  charge  of 

430.  prejudice,  is  not  a  contempt.     Ex  p. 

In    New     York  an   affidavit    for  a  Curtis,  3  Minn.  274. 

change  upon   the  ground  of  the  con-  S.  Surplusage. — After  an    averment 

venience  of  witnesses  must  show  that  of  inability  to  procure  a  fair  and  im- 

the  applicant  stated  to  his  counsel  the  partial  trial  in  the  county,  an  allega- 

facts   he  expected    to   prove    by  his  tion   that    "this    also    applies  to  P. 

witnesses,   that   he   was    advised    by  [another]     county"     is     surplusage, 

counsel  that  the  witnesses  were  neces-  Wells  v.  State,  53  Ark.  211. 

sary  and  material,  and  that  he  could  Where    the    application    is    for    a 

not  safely  proceed  to  trial  without  the  change  to  the  proper  county,  a  sug- 

testimony  of  each  and  every  one  of  gestion  as  to  which    is    the    proper 

them.      Chapin   v.    Overin   (Supreme  county   is   surplusage.      Philbrick  r. 

Ct.),  25   N.  Y.  Supp.  627  ;  Onondaga  Boyd,    16  Abb.    Pr.  (N.  Y.  Supreme 

County  Bank  v.  Shepherd,  19  Wend.  Ct.)  393. 

(N.  Y.)  10;  Carpenter  v.  Continental  The  Michigan  statute  (How.  Stat.,  § 

Ins.  Co.,  31    Hun   (N.  Y.)  78;  Noye  6495  et  seq,)    allowing    transfer  of  a 

Mfg.    Co.    V,    Whitmore,    23    N.    Y.  suit  because  of  the  disqualification  of 

Wkly.  Dig.  424.     And  see  also  Anony-  the  judge,  does  not  require  that  the 

mous,  7  Cow.  (N.  Y.)  102;  Anonymous,  qualification  of  the   judge  to  whom 

6   Cow.    (N.  Y.)  390;   Anonymous,   3  the  cause  is  to  be  transferred  shall  be 

Wend.  (N.  Y.)  425;  Johnson  V.  Rogers,  set  forth.     Grostick  v,  Detroit,  etc.. 

3    Cow.   (N.    Y.)   14;   Constantine    v,  R.  Co.,  96  Mich.  495. 

Dunham,     9    Wend.     (N.    Y.)     431;  Affiant  may  make  any  objection  that 

Young  V,  Arndt,  i  How.  Pr.  (N.  Y.)  is  deemed  well  founded  which  would 

227;    Harris    v.   Clark,    2    How.    Pr.  disqualify  the  nearest  or  any  other 

(N.  Y.)  82;  Dimon  v.  Dimon,  2  How.  justice  in  the  county  from  hearing  the 

Pr.  (N.  Y.)  91;    Austin  v.  Hinklcy,  cause.     Paul  v,  Ziebell,  43  Neb.  424, 
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to  the  action  or  proceeding  are  usually  interpreted  to  preclude  an 
application  by  any  other  person,*  though  this  interpretation  does 
not  extend  in  all  cases  to  the  preclusion  of  attorneys.*  Where 
the  application  is  made  on  behalf  of  a  corporation,  it  may  be  veri- 
fied by  an  officer,'  a  duly  recognized  agent,*  or  an  employee  of 
the  corporation  conversant  with  the  facts.* 

Support  of  AppUoation.— Unless  a  change  is  authorized  by  the  mere 
fact  of  suggestion  or  by  the  presentation  of  an  application,  the 
unsupported  assertion  by  the  applicant  of  the  existence  of 
the  ground  relied  on  is  insufficient  to  warrant  the  grant  of  the 
application.*     The  kind  of  support  required,  however,  varies  in 


1.  McCauley  v.  People.  88  111.  578; 
Shattuck  V.  Myers,  13  Ind.  47;  Lewin 
V.  Diele,  17M0.  64;  Huthsingz/.  Maus, 
36  Mo.  loi;  Norvell  v.  Porter,  62  Mo. 
309;  In  re  Whitson's  Estate,  89  Mo. 
58;  Jaffray  v.  H.  B.  Claflin  Co.,  119 
Mo.  117;  Ivy  V.  Yancey  (Mo.,  1895), 
31  S.  W.  Rep.  937;  Clements  v.  Green- 
well,  40  Mo.  App.  589;  Western  Bank 
V.  Tallman,  15  Wis.  92. 

Legiilatiye  Intent. — Where  a  statute 
does  not  require  the  application  to  be 
made  upon  the  affidavit  of  a  party  ex- 
cept in  a  single  instance — «.<r.,  for  bias 
of  the  judge — this  exception  will  tend 
strongly  to  show  the  legislative  intent 
that  in  all  other  cases  the  application 
may  be  made  upon  the  affidavit  of  any 
person,  whether  a  party  or  not,  show- 
ing the  necessary  facts.  Heshion  v, 
Pressley,  80  Ind.  490. 

Iowa — Early  and  Present  Interpreta- 
tion.— In  Iowa,  an  early  statute  provid- 
ing for  a  change  "when  either  party 
files  an  affidavit,"  etc.,  it  was  held 
that  the  affidavit  could  be  made  by  the 
attorney  of  the  party  or  by  some  other 
person.  Ellsworth  v,  Henshall,  4 
Greene  (Iowa)  417;  Dean  v.  White,  5 
Iowa  266.  Under  the  code  (section 
2590),  however,  requiring  the  affidavit 
of  a  party  to  be  **  verified  by  himself," 
the  verification  cannot  be  made  by  his 
attorney.  Hedge  v.  Gibson,  58  Iowa 
656,  distinguishing  Jones  v.  Chicago, 
etc.,  R.  Co.,  36  Iowa  68. 

Affidavit  by  One  of  Several  Befendants. 
—Where  all  the  plaintiffs  or  all  the 
defendants  join  in  an  application  for  a 
change  of  venue  because  of  the  preju- 
dice of  the  judge,  an  affidavit  of  preju- 
dice by  one  is  sufficient.  Wolcott  v, 
Wolcott,  32  Wis.  63. 

Haceesity  of  Veriflcation. — In  the  ab- 
sence of  statutory  requirement  there- 
for, the  application  for  a  transfer  need 
not  be  verified.     Grostick  v,  Detroit, 


etc.,  R.  Co.,  96  Mich.  495.  See  also 
Cartright  v,  Belmont,  58  Wis.  370. 

In  Missouri f  in  the  absence  of  fraud, 
the  fact  that  the  change  was  made 
without  the  statutory  verification  of 
the  petition  will  not  avoid  the  judg- 
ment. Stearns  v,  St.  Louis,  etc.,  R. 
Co.,  94  Mo.  317. 

Verifloation  before  Improper  Officer. — 
Where  a  statute  requires  the  affidavit 
upon  which  the  motion  to  transfer  is 
based  to  be  made  before  the  trial  jus- 
tice issuing  the  papers,  one  affidavit 
made  before  the  clerk  of  the  court  and 
another  made  before  a  notary  public 
are  insufficient.  McNair  v.  Tucker, 
24  S.  Car.  105. 

2.  Dean  v.  White,  5  Iowa  266;  Ells- 
worth V.  Henshall,  4  Greene  (Iowa) 
417  ;  Scott  V.  Gibbs,  2  Johns.  Cas. 
(N.  Y.)  116;  Sells  V,  King,  11  Heisk. 
(Tenn.)397. 

Seqnisitee.—Where  the  affidavit  is 
made  by  an  attorney,  it  should  state 
the  source  of  his  information  and  the 
reason  why  the  party  himself  did  not 
make  it.     Dean  v.  White,  5  Iowa  266. 

3.  Commercial  Ins.  Co.  v.  Mehlman, 
48  111.  313;  Shattuck  V,  Myers,  13  Ind. 
47;  McGovern  v,  Keokuk  Lumber  Co., 
61  Iowa  265;  Wheeler  &  Wilson  Mfg. 
Co.  V,  Lawson,  57  Wis.  400;  Western 
Bank  v.  Tallman,  15  Wis.  92. 

KecoHity  of  Showing  Offioial  Character. 
— An  affidavit  by  an  officer  should  show 
his  official  character.  Mere  unveri- 
fied recitations  are  insufficient  for  that 
purpose.  McGovern  v.  Keokuk  Lum- 
ber Co.,  61  Iowa  265. 

4.  Vankirk  v,  Pennsylvania  R.  Co., 
76  Pa.  St.  66;  Jones  v,  Chicago,  etc., 
R.  Co.,  36  Iowa  68;  McGovern  v.  Keo- 
kuk Lumber  Co.,  61  Iowa  265;  Sells  r. 
King,  II  Heisk.  (Tenn.)  397. 

5.  Vankirk  v.  Pennsylvania  R.  Co., 
76  Pa.  St.  66. 

6.  People  V.  Mahoney,  18  Cal.  180? 
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differefcit  jurisdictions,^   but  it  should  be  given  by  disinterested,* 

Babcock  v.  People,  13  Colo.  517;  State    duced  to  writing  at  the  time  and  place 
r.   Burris,  4  Ham  (Del.)  582;    Lady     by   the  official   stenographer,  it  is  a 


Franklin  Min.  Co.  v,  Delaney,  4  N. 
Mex.  39;  Cleveland  Bank  v.  Ward,  11 
Ohio  t28;  Rothschild  v.  State,  7  Tex. 
App.  519;  Boswell  V,  Flockheart,  8 
Leigh  (Va.)  364. 

1.  Neoeuity  of  Proof. — A  statute  re- 
quiring the  sworn  petition  of  the  appli- 
cant to  be  accompanied  by  the  affidavits 
of  two  credible  persons,  which  is  there- 
after amended    by   a   provision  that 


substantial  compliance  with  a  sutu- 
tory  provision  that  the  application  for 
removal  shall  be  supported  by  affida- 
vits. State  V.  Sullivan,  39  S.  Car. 
400. 

Statomont  of  Counael. — The  mere  oral 
statement  of  counsel  is  insufficient. 
People  V.  Elliott,  80  Cal.  296. 

Attorneys  u  Witaesef  — Attorneys 
at  law  are  competent  witnesses  to 
the  court  shall,  on  stated  motion,  support  allegations  as  to  the  preju- 
hear  all  witnesses  that  ma}'^  be  pro-  dice  of  the  judge.  State  v.  Lack,  58 
duced  by  either  party,  and  from  the     Mo.  501. 

evidence  determine  whether  or  not  Prodaotion  of  Witneises. — Anapplica- 
the  applicant  is  entitled  to  a  change  tion  to  the  court  for  the  issuance  of 
of  venue/*  does  not  dispense  with  the  subpoenas  for  witnesses  to  prove  the 
necessity  of  presenting  proof  with  the  grounds  of  the  application  for  change 
petition.  Wilkerson  v.  Com.,  88  Ky.  of  venue  is  unusual  and  unnecessary, 
29. 


Eight  to  Make  Proof. — It  is  error 
for  the  court,  on  the  objection  of  the 
opposite    party,   to  exclude   evidence 


but  when  made  should  be  by  affidavit 
or  other   legal   showing.     People  r. 
Elliott,  80  Cal.  296. 
Affidavit!. — Proof  by  affidavit  iscus- 


offered  to  support  a  motion  for  change  tomary  practice.     Taylor  v.  State,  48 

of  venue,  and   which  tends  to  prove  Ala.  180;  Exp.  Chase,  43  Ala.  303. 
that  the  action  was  not  brought  in  the        Within  Rev.  Stat.  Mo.,  §  1859,  affida- 

proper  county.      Parker  v,  Norris,  56  vits  are  not  the  sole  '*  legal  and  com- 

lowa  295.  petent  evidence  "  necessary  to  esiab- 

Pailnre   of  Corroboration. — When   an  lish  the  facts  stated  in  the  petition, 

application  for  a  change  of  venue,  on  State  v.  Bohanan,  76  Mo.  562. 


the  ground  of  the  prejudice  of  the 
judge,  is  founded  upon  conversations 
between  the  judge  and  the  defendant, 
or  upon  other  facts  of  which  other  per- 
sons were  cognizant,  and  the  affidavits 
of  such  persons  could  have  been  ob- 
tained, but  were  not  produced  in  cor- 
roboration of  the  application,  nor  was 
any  excuse  shown  for  not  producing 
the  same,  the  omission  will  be  con- 
sidered strongly  against  the  applicant. 
State  V.  Ingalls,   17  Iowa  8. 

AbBonoe  of  Statutory  Presoription. — If 
no  procedure  is  prescribed  by  statute 
or  by  rule,  it  is  enough  if  the  court  be 
satisfied  by  some  sort  of  proof  that  a 
good  cause  for  the  change  exists. 
Postel  V,  Weinhagen,  86  Wis.  302. 
See  also  Cartright  v.  Belmont,  58 
Wis.  370. 

Oral  Testimony.— Oral  testimony  is 
admissible  in  the  absence  of  any  mode 
of  procedure  fixed  by  statute.     Tay- 


If  a  party  is  unable  to  obtain  affida- 
vits from  residents  of  a  county,  he 
itiay  state  to  whom  he  applied  for  the 
same,  the  reasons  given  by  each  for 
refusing,  and  that  he  was  uoable  to 
procure  affidavits  in  support  of  his 
motion  because  of  the  refusal  of  the 
citizens  to  give  the  same.  Simmer- 
man  V.  State,  16  Neb.  615. 

Drden  on  Mor  Applieations.— Orders 
changing  the  venue  in  prior  trials  of 
the  defendant  are  properly  admissi- 
ble on  his  application  upon  the  same 
ground,  as  proof  of  the  existence  of 
the  ground.  Slain  v.  State  (Tex. 
Crim.  App.,  1895),  31  S.  W.  Rep.  368. 

2.  Disinterested  Penont— Iowa  StatQt*. 
— Under  Code  Iowa,  §  2590,  requiring 
the  affidavit  to  be  verified  by  the 
applicant  "and  three  disinterested 
persons  not  related  to  the  partymaking 
the  motion  nearer  than  the  fourth  de- 
gree," etc..  an  affidavit  in  which  the 


lor  V,  State,  48  Ala.  180;    Ex  p.  Chase  affiants  collectively  declare  they  arc 

43  Ala.  303.  not  so  related  is  sufficient.     Goodnow 

Where    witnesses   are   produced  in  v.    Litchfield.   63    Iowa    275,   critids' 

open  court  and  sworn  in  the  presence  of  ing   and     distinguishing   Pairburn  v, 

the  judge,  and  their  statements  are  re-  Goldsmith,    58    Iowa  339.     And  see 
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reput^ble,^  credible  persons.' 

Affidavit  of  Xertti. — In  a  number  of  the  states,  especially  those  in 
which  the  code  system  prevails,  the  defendant,  when  applying  for 

a  change  of  the  place  of  trial,  must  show  that  he  has  a  meri- 
torious defense,  and  usually  he  is  obliged  to  file  or  present  an  affi- 
davit of  merits.'     But  in  some  jurisdictions,  where  the  cause 

Iowa  Homestead  Co.  v,  Des  Moines  company,  does  not  make  him  a  party  to 

Nav.,  etc.,  Co.,  63  Iowa  285.  the  litigation  nor  prevent  his  being  a 

A  statute  (Code  Iowa,  §  2590)  re-  "credible  person."     Texas,    etc.,    R. 

quiring  application  for  a  change  of  Co.  v.  Pierce  (Tex.  Civ.  App.,  1895),  30 

venue  in  a  civil  ca«e,  on  the  ground  of  S.  W.  Rep.  1122;  Texas,  etc.^  R.  Co.  v, 

local  prejudice  or  undue  influence  of  Hawkins  (Tex.  Civ.  App.,  1895},  30  S. 

the  attorney  of  the  adverse  party,  to  W.  Rep.   1 113;  Texas,  etc.,  R.  Co.  v, 

be  supported  by  affidavit  verified  by  Allen  (Tex.  Civ.  App.,  1894),  26  S.  W. 

the  applicant  and  three  disinterested  Rep.  434. 

persons,  does  not  require  that  the  Vecenit^  of  CompUanee  with  Statute, 
affidavits  of  the  disinterested  persons  — A  statute  requiring  the  application 
shall  be  identical  with  that  of  the  to  be  supported  by  the  affidavits  of 
applicant,  or  that  they  all  shall  sub-  two  disinterested  and  credible  wit- 
scribe  to  the  same  paper;  but  a  cor-  nesses,  is  not  complied  with  by  the 
roboration  of  the  applicant,  as  to  the  affidavit  of  the  defendant  and  that  of 
grounds  of  the  application,  by  the  another  person  who  avers  that  the 
requisite  number  of  qualified  persons  necessary  affidavits  cannot  be  pro- 
is  sufficient.  Deere  v.  Bagley,  80  cured,  though  persons  admit  the  ex- 
Iowa  197.  istence  of  the  prejudice,  but  decline 

1.  fiepntabls  Persoas— Heeessary  Vam-  to  make  affidavit  through  fear  of  per- 

ber. — A  statute  requiring  the  applica-  sonal  violence.     State  v,  Turlington, 

tion  to  be  supported  by  the  affidavits  102  Mo.  642. 

of  not  fewer  than  three  reputable  citi-  Testing  Credibility.— It  is  within  the 

zens  of  the  county  must  be  complied  discretion  of  the  court  to  cause  verif  y- 

with  as  to  the  number  of  supporting  ing  witnesses  to  be  examined  orally 

witnesses.      Babcock    v.    People,    13  in  open  court  with  a  view  of  ascer- 

Colo.  517.  taining  their  credibility.     Jackson  v. 

Fnot  of  Bapatation. — Under  a  stat-  Staxe,  54  Ark.  243. 
ute  requiring  affidavits  filed  with  a  8.  Nickerson  v.  California  Raisin 
petition  to  be  made  by  "reputable  Co.,  61  Cal.  268;  Watkins  z^.  Degener, 
persons  residents  of  the  county,"  but  63  Cal.  500;  Palmer  v.  Barclay,  92 
which  is  silent  as  to  the  proof  of  their  Cal.  199;  Johnson  v.  Walden  (Cal., 
reputation  or  residence,  the  petition  1886),  12  Pac.  Rep.  257;  Bowen  v. 
need  not  contain  the  names  of  the  Bowen,  74  Ind.  470;  Olivier  v.  Cua- 
affiants,  nor  any  statement  as  to  their  ningham,  51  Minn.  232;  Miller  v, 
reputation  or  residence;  but  t^eir  Ames,  i  How.  Pr.  (N.  Y.)  55;  Hem- 
qualifications  should  be  shown  by  mingway  v,  Spaulding,  i  How.  Pr. 
their  own  affidavits.  Hanna  c  People,  (N.  Y.)  70;  Lynch  v,  Mosfaer,  4  How. 
86  III.  243.  Pr.  (N.  Y.  Supreme  Ct.)  86;  Bingham 

BaspaBtab]0  WitncMM  —  Statate  Ooa-  v.  Bingham,  i  Civ.  Pro.  Rep.  (N.  Y. 


stnisd. — **  Respectable  witnesses,"  In  Supreme  Ct.)   166;  Cromwell  v.  Van 

a  statute  requiring  the  proof  of  the  Rensselaer,  3  Cow.  (N.  Y.)  346;  Code 

allegations  contained  in  a  petition  for  Wash.,  §  162.     See  axtjcle  Affidavit 

a  change  of  venue  to  be  supported  by  of  Merits,  Vol.  I.,  p.  355. 

the  affidavits  of  such* witnesses,  means  AAdavIt  by  Ono  af  Sevaral  Dsfendapti. 

credible,  disinterested,  or  competent  — An  affidavit  of  merits  made  by  one 

witnesses.  .  Freleigh  v.  State,  8  Mo.  defendant  and  used  on  behalf  of  all 

606.  is  sufficient  where   all  rely  upon  the 

2.  Jackson  v.  State,  54  Ark.  243.  same  defense.      Rowland   v,   Coyne, 

Cndlbls  PcnoB — Statots  Con^tmad. —  55  Cal.  109;  People  v,  Larue,  66  Cal. 

The  fact  that  one  of  the  compurga-  235. 

tors  to  an  affidavit  ^or  a  change  of  Affidavit  by  Attorney. — An  affidavit 

venue  is  a  local  agent  of  a  railway  of  merits  may  be  mad«  by  the  attor- 
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assigned  is  prejudice  of  the  judge,  a  mere  suggestion  of  the  preju- 
dice is  sufficient.* 

7.  Abandonment  and  Withdrawal — Constitutional  or  statutory 
authorization  of  a  change  of  venue  is  for  the  benefit  of  the  party 
applying  therefor,  and  he  may  abandon  or  withdraw  the  applica- 
tion at  any  time  before  the  making  of  an  order  directing  the 
change.*^ 

8.  Change  as  of  Bight — complianoe  with  Statute. — In  a  number  of  the 
states  statutes  authorizing  a  change  of  the  place  of  trial,  upon  a 
prescribed  showing,  are  construed  to  be  mandatory  and  to  entitle 
the  applicant,  upon  a  strict  compliance  with  their  provisions,  to 
the  change  as  of  right.' 


ney  for  the  party  making  the  change, 
where  a  sufficient  reason  is  shown 
for  the  party  himself  not  making  it. 
Nicholl  V,  Nicholl,  66  Cal.  3^. 

An  affidavit  of  merits  by  an  attor- 
ney who  has  no  personal  knowledge 
of  the  matters  alleged,  made  on  the 
unsworn  statement  of  the  case  to  him 
by  his  client,  is  insufficient,  in  the  ab- 
sence of  any  showing  why  the  affi- 
davit was  not  made  by  the  party  him- 
self. Olivier  z^.  Cunningham,  51  Minn. 
232. 

Bnle  in  New  Jeney. — In  a  transitory 
action,  if  it  appears  that  the  plaintiff 
is  a  nonresident,  and  the  venue  is  not 
laid  in  the  county  in  which  the  cause 
of  action  arose  or  the  county  wherein 
the  defendant  resides,  the  court  on 
motion  may  change  the  venue  to  the 
county  of  the  defendant's  residence 
without  an  affidavit  of  defense.  Wor- 
ley  V.  Scudder,  10  N.  J.  L.  231;  Dauchy 
V.  Taylor,  9  N.  J.  L.  9(6.  See  also  Mc- 
Menomy  v,  Williamson,  11  N.  J.  L. 
316. 

Amendment.  —  An  insufficient  affi- 
davit of  merits  may  be  amended  so 
as  to  relate  back  to  the  time  of  filing 
on  the  original  application.  Palmer 
V.  Barclay,  92  Cal.  199. 

1.  Iowa, — Turner  v.  Hitchcock,  20 
Iowa  310;  Swan  v.  Bournes,  47  Iowa 
501. 

Missouri, — Gale  v,  Michie,  47  Mo. 
326. 

Wisconsin, — Bachmann  v.  Milwau- 
kee, 47  Wis.  435.  And  see  Seehawer 
V.  Milwaukee,  39  Wis.  409. 

The  application  need  not  detail  the 
facts  relied  on  as  fully  as  where  the 
prejudice  of  the  inhabitants  of  a 
whole  county  or  district  is  averred. 
Hughes  V.  People,  5  Colo.  436. 

2.  Manly  r.  State,  7  Md.  135;  State 


V,   Noland,    iii   Mo.    473.      And  see 
People  V,  Zane,  105  III.  662. 

Where,  after  the  entry  of  a  motioa 
for  change,  the  counsel  for  the  pris- 
oner fails  to  call  the  attention  of  ihe 
court  to  it,  but  moves  for  a  continu- 
ance, and  at  the  next  term  proceeds  to 
trial  and  again  fails  to  call  the  atten- 
tion of  the  court  to  the  motion,  it  will 
be  deemed  to  have  been  abandoned. 
Irvin  V.  State,  19  Fla.  872. 

Waiver.  —  Permitting  a  change  of 
venue  to  be  granted  without  asking 
leave  to  withdraw  or  amend  an  appli- 
cation, certain  portions  of  which  hare 
been  stricken  out  by  the  court,  is  a 
waiver  of  an  objection  that  the  appli- 
cation was  not  complete  as  granted. 
Pettit  V.  State,  135  Ind.  393. 

Under  Code  N.  Y.,  §  3216.  requir- 
ing the  application  for  change  of 
venue  to  be  made  before  adjournment, 
an  adjournment  after  opening  of  de- 
fault and  payment  of  the  plaintiff's 
claim  on  stipulation  was  held  to  be  a 
waiver  of  the  defendant's  right  to  re- 
move the  cause.  Krahner  v,  Heilman 
(C.  PI.),  9  N.  Y.  Supp.  633. 

8.  California.— '^ Sills  v.  While,  13 
Cal.  321;  People  v.  Hubbard,  22  Cal. 
34:  Jenkins  v,  California  Stage  Co., 
22  Cal.  537;  O'Neil  v.  ONeil.  54  Cal. 
187;  Estrada  v.  Orena,  54  Cal.  407; 
Watkins  v,  Degener,  63  Cal.  500I 
Krumdick  v.  Crump,  98  Cal.  117,  dis- 
tinguishing Upton  V.  Upton,  94  Cal. 
26;  Paige  V,  Carroll,  61  Cal.  216. 

Colorado. — Smith  v.  People,  2  Colo. 
App.  99. 

Florida, — Swepson  v.  Call,  13  Fla. 
337. 

/llinois,—C\siTk  v.  People,  2  III.  117; 
McGoon  V.  Little,  7  111.  42;  Walsh  v. 
Ray,  38  III.  31;  Perteet  v.  People,  65 
111.  230;  Raflfcrty  v.  People,  72  111.  37J 


440 


The  Applioation. 


CHANGE  OF    VENUE.         Change  as  of  Bight 


Fkilnre  to  Oppoee. — Likewise  the  application  will  usually  be  granted 


Raffercy  v.  People,  66  111.  ii8;  Cant- 
well  V,  People,  138  III.  602;  WoodhuU 
r.  Kelly,  10  111.  App.  455.  See  also 
Brennan  v.  People,  15  111.  511;  Com- 
mercial Ins.  Co.  V,  Mehlman,  48  111. 
316. 

Indiana. — Witter  v.  Taylor,  7  Ind. 
no;  Shaw  v.  Hamilton,  10  Ind.  182; 
Shattuck  v.* Myers,  13  Ind.  47;  Wilt- 
fong  V,  Schafer,  121  Ind.  264;  Bern- 
hamer  v.  State,  123  Ind.  577;  Goldsby 
V.  State,  18  Ind.  147;  Firestone  v. 
Hershberger,  121  Ind.  201;  Redman  v. 
State,  28  Ind.  205 ;  Manly  v.  State,  52 
Ind.  215;  Fisk  v.  Patriot,  etc..  Turn- 
pike Co.,  54  Ind.  479;  Cooper  v.  Arctic 
Ditchers,  56  Ind.  233;  Burkett  v.  Hol- 
Rian,  104  Ind.  6;  McClelland  v.  Bris- 
tow.  9  Ind.  App.  543;  Krutz  V.  Griffith, 
68  Ind.  444;  Krutz  v.  Howard,  70  Ind. 
174;  Shoemaker  v.  Smith,  74  Ind.  71; 
Rout  V.  Ninde,  118  Ind.  123;  Heshion 
r.  Pressley,  80  Ind.  490;  Moore  v.  Sar- 
gent, 112  Ind.  484;  Brow  v.  Levy,  3 
Ind.  App.  464. 

•  Iowa,  —  Cass  v.  State,  2  Greene 
(Iowa)  353;  Welsh  v.  Savery,  4  Iowa 
241;  Eckles  V.  Kinney,  4  Iowa  539; 
Berner  v.  Frazier,  8  Iowa  77;  Turner 
V.  Hitchcock,  20  Iowa  310;  State  v, 
Nash,  7  Iowa  347;  Miller  v,  Laraway, 

31  Iowa  538;  Jones  v.  Chicago,  etc., 
R.  Co.,  36  Iowa  68;  Moorman  v.  Moor- 
man, 39  Iowa  460;  McGovern  v,  Keo- 
kuk Lumber  Co.,  61  Iowa  265. 

A'ansas.  —  Barnhart  v.  Davis,  30 
Kan.  520;  Gray  v.  Crockett,  35  Kan. 
66. 

Kentucky. — Washington  County  Ct. 
V.  Thompson,  13  Bush  (Ky.)  239. 

Maryland, — Anderson  v.  Garrett,  9 
Gill  (Md.)  120. 

Michigan,  —  Pack  v,  Simpson,  74 
Mich.  28;  In  re  Sanborn's  Estate,  96 
Mich.  606;  Grostick  v,  Detroit,  etc., 
R.  Co.,  96  Mich.  495. 

Mississippi,— %'p^\Vi  v.  Winter,  Walk. 
(Miss.)  152. 

Missouri. — Freleigh  v.  State,  8  Mo. 
606;  Gale  V.  Michie,  47  Mo.  326;  Dow- 
ling  V,  Allen,  88  Mo.  293;  State  v. 
Shipman,  93  Mo.  147;  State  v,  Thomas, 

32  Mo.  App.  159. 

Nebraska. — Peyton  v.  Johnson,  37 
Neb.  886;  Saul  v,  Ziebell  (Neb.,  1895), 
61  N.  W.  Rep.  630. 

New  Mexico. — Territory  v,  Kelly,  2 
N.  Mex.  292. 

New  York, — Houck  v.  Lasher,  17 
How.  Pr.  (N.  Y.  Supreme  Ct.)  521; 


Starks  v.  Bates,  12  How.  Pr.  (N.  Y. 
Supreme  Ct.)  465.  And  see  Christy  v. 
Kiersted,  47  How.  Pr.  (N.  Y.  Supreme 
Ct.)467. 

North  Carolina. — Jones  v.  States- 
ville,  97  N.  Car.  86;  Falls  of  Neuse 
Mfg.  Co.  V,  Brower,  105  N.  Car.  440. 

Ohio. — State   v,   Shaw,  43  Ohio  St. 

324. 

Rhode  Island. — Taylor  v.  Gardiner, 
II  R.  I.  182. 

South  Carolina, — Blakely  v.  Frazier, 
II  S.  Car.  122. 

South  Dakota, — State  v.  Henning, 
3  S.  Dak.  492. 

yVxaj.— Walker  v.  State,  42  Tex. 
361;  Salinas  v,  Stillman,  25  Tex.  12. 

Washington, — State  v,  Superior  Ct., 
5  Wash.  518. 

Wisconsin, — Rines  v,  Boyd,  7  Wis. 
155;  Runals  v.  Brown,  11  Wis.  185; 
Baldwin  v.  Marygold,  2  Wis.  419; 
Western  Bank  v,  Tallman,  15  Wis.  92; 
Foster  v.  Bacon,  9  Wis.  345;  State  v, 
Mc Arthur,  13  Wis.  407;  Lynes  v.  El- 
dred,  47  Wis.  426;  Hewitt  v.  Follett, 
51  Wis.  264;  Northwestern  Iron  Co.  v. 
Crane,  66  Wis.  569;  Fatt  v,  Fatt,  78 
Wis.  633;  Maher  v,  Davis,  etc.,  Lum- 
ber Co.,  86  Wis.  530;  Bantley  v.  Stow- 
ell,  82  Wis.  244. 

Wyoming. — Perkins  v.  McDowell, 
3  Wyoming  203. 

Application  iJter  Selection  of  Jurors. — 
An  application  made  after  jurymen 
have  been  selected,  but  before  any 
have  been  sworn,  must  be  granted. 
Edwards  v.  State,  25  Ark.  445. 

Province  of  Court. — The  only  ques- 
tion to  be  determined  by  the  court  is 
the  sufficiency  of  the  application 
(Dowling  V.  Allen,  88  Mo.  293),  or  the 
place  to  which  the  transfer  shall  be 
made.    Pack  v,  Simpson,  74  Mich.  28. 

Defense  not  Meritorions.— Where  the 
right  to  a  change  upon  compliance 
with  a  statute  is  secured  by  an  express 
provision  thereof,  the  fact  that  the  de- 
fense of  the  parties  seeking  the  change 
is  not  meritorious  does  not  change  the 
rule  that  it  is  obligatory  upon  the 
court  to  grant  the  application.  Knick- 
erbocker Ins.  Co.  V,  Tolman,  80  111. 
106. 

Konappearanee  of  Applicants  on  Hear- 
ing.— The  fact  that  defendants,  who 
had  properly  complied  with  the  stat- 
ute conferring  upon  them  the  right  to 
change  the  trial  to  the  proper  county, 
did  not  appear  at  the  time  the  motion 
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where  the  facts  required  by  statute  to  authorize  the  change  are 
sufficiently  shown  and  are  not  controverted.* 

8.  Disoretion  to  Grant — The  court  is  vested  with  a  discretion  in 
those  cases  where  compliance  with  the  statute  does  not  of  itself 
authorize  the  change,  and  the  evidence  as  to  the  existence  or  non- 
existence of   the  ground  relied  on  is  conflicting,*  or  where  by 


for  the  transfer  came  on  to  l>e  beard, 
would  not  in  any  way  affect  their 
rights.  State  v.  Superior  Ct.,  9  Wash. 
668. 

Vatnre  ef  DiMration— Saaiai  SUtmte. 
— The  granting  of  a  change  of  venue 
by  a  justice  of  the  peace  is  not  a  mat- 
ter of  pure  judicial  discretion,  but  is, 
in  fact,  purely  a  ministerial  act.  The 
justice  may,  in  some  cases,  exercise 
some  judicial  discretion  in  determin- 
ing the  question  as  to  what  justice  he 
will  send  the  case;  but  he  cannot  ex- 
ercise any  judicial  discretion  in  de- 
termining whether  he  will  or  will  not 
grant  the  change  of  venue.  Herbert 
V.  Beathard,  26  iCan.  746. 

I.  State  V.  Mooney,  10  Iowa  506;  Hil- 
liard  v.  Beattie,  58  N.  H.  112;  Davis  v. 
State,  19  Tex.  App.  201;  Shaver  r. 
Huntley,  107  N.  Car.  623. 

The  failure  to  deny  an  averment  of 
disqualification  in  the  application  will 
not  be  deemed  an  admission  of  the 
fact.  Southern  California  Motor  Road 
Co.  V.  San  Bernardino  Nat.  Bank,  100 
Cal.  316;  Southern  California  Motor 
Road  Co.  V,  Merrill  (Cal.,  1893),  34  Pac 
Rep.  712. 

VMiLbftaatial  Opposition.  —  Under 
Code  Civ.  Pro,  Cal.,  §  395,  requiring 
trial  in  the  county  wherein  the  de- 
fendants or  some  of  them  reside,  the 
motion  must  be  granted  unless  the  af- 
fidavit of  plaintiff  is  sufficient  to  cre- 
ate a  substantial  conflict  as  to  defend- 
ants' residence.  Warner  v.  Warner, 
100  Cal.  11;  Usher  v.  Usher  (Cal., 
1894),  36  Pac.  Rep.  8. 

8.  Alabama, — Taylor  v, State,  48  Ala. 
i8o. 

California, — Sloan  v.  Smith,  3  Cal. 
410;  People  v.  Fisher,  6  Cal.  154;  Peo- 
ple V.  Mahoney,  18  CaJ.  e8o;  Watson 
V.  Whitney,  23  Cal.  375;  People  v. 
Congleton,  44  Cal.  93;  Hanchett  v. 
Finch,  47  Cal.  192;  Reavis  v.  Cowell, 
56  Cal.  588;  A  Vila  v,  Meherin,  68  Cal. 
478;  Clanton  v.  Ruffner,  78  Cal.  268. 

Colorado, — Power  v.  People,  17  Colo. 
178. 

District  of  Columbia. — Lewis  v.  Fire 
Itts.  Co.,  2  Craoch  (C  C.)  500. 


Idaho, — ^State  v.  Reed  (Idaho,  1894), 
35  Pac.  Rep.  706. 

Illinois. — Jamison  v.  People,  145  HI. 
3S7;  Cassem  v,  Olson,  45  111.  App.  38. 
And  see  Hickam  v.  People,  137  III.  75. 
Indiana. — Hubbard  v.  State,  7  Ind. 
160;  Hall  V,  State,  8  Ind.  439;  Spence 
V.  State,  8  Blackf.  (Ind.)  281;  Shattuc^ 
V,  Myers,  13  Ind.  47;  Fahnestock  v. 
State,  23  Ind.  231;  Short  v.  State,  63 
Ind.  376;  Ringgenberg  v.  HartmaD,  102 
Ind.  537- 

Iowa. — Cobb  v.  Thompson,  10  Iowa 
367;  Turner  v,  Hitchcock,  20  Iowa 
310;  State  V.  Hutchinson,  27  Iowa 
212;  Davis  v.  Rivers,  49  Iowa  435; 
Moorman  v,  Moorman,  39  Iowa  460; 
State  V,  Kennedy,  77  Iowa  208;  State 
V.  Perigo,  70  Iowa  660;  Thorp  r. 
Bradley,  75  Iowa  50;  State  v.  Stew- 
art, 74  Iowa  338;  State  v.  Beck,  73 
Iowa  616;  State  v.  Ostrander,  18  Iowa 
435;  State  V.  Ross,  21  Iowa  467;  State 
V,  Freeman,  27  Iowa  333;  State  v.  Ar- 
nold, 12  Iowa  479. 

Kansas. — ^State  v.  Knadler,  40  Kao. 
359;  Vaughn  v.  Hixon,  50  Kan.  773.* 
Kentucky, — Howard  v.  Com.  (Ky., 
1894),  26  S.  W.  Rep.  I. 

Louisiana. — Fletcher  v,  Henley,  13 
La.  Ann.  191;  State  v.  Dent,  41  La. 
Ann.  1082;  State  v.  White,  30  La. 
Ann.  364;  State  v.  Causey,  43  La. 
Ann.  897. 

Maryland. — Atlantic,  etc.,  ConsoL 
Coal  Co.  V.  Maryland  Coal  Co.,  64 
Md.  302. 

Minnesota, — Wilson  v,  Richards,  28 
Minn.  337;  Walker  v.  Nettleton.  50 
Minn.  305. 

Missouri. — State  v.  Brownfield,  8j 
Mo.  448. 

Nevada, — State  v.  Millain,  3  Ncv, 
409, 

New  Hampshire. — Cochecho  R.  Co. 
V.  Farrington,  26  N.  H.  428. 

New  y<»ri&.— Dexter  v.  Alfred  (Su- 
preme Court),  12  N-  Y.  Supp.  365: 
Trope  V.  Saratoga  Assoc.,  etc.  (Su- 
preme Ct.),  12  N.  Y.  Supp.  518;  Saw- 
yer V,  Clark  (Supreme  Ct.),  14  N.  Y- 
Supp.  252;  Matter  of  J.  F.  Pease  Fur- 
nace   Co.   (Supreme    Cu\   13  N.  Y. 
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statute  the  court  is  required  to  be  satisfied  that  good  cause  for  the 
change  exists.* 

Hatore  of  DiiflNtlon. — The  discretion  required  to  be  exercised, 
however,  is  a  sound  legal  discretion,  and  not  mere  arbitrary  action 
resting  upon  whim,  caprice,  or  bias.* 

Sapp.  654;    Payne   v.  Eureka  Electric  Pearson  (Pa.)  298;    Philadelphia    v. 

Co.  (Supreme  Ct.).  34  N.  Y.  Supp.  657.  Ridge  Ave.  Pass.  R.  Co.,  143  Pa.  St. 

North  Carolina, — Den  v,  Greenlee,  444;  Com.  v.  Allen,  135  Pa.  St.  483;  26 

3  Dev.  (N.Car.)3S7;  State  v.  Johnson,  W.  N.  C.  (Pa.)  285;    Com.  v.  Cleary, 

104  N.  Car.  780.  148  Pa.  St.  26. 

Ohio. — Cleveland  Bank  v.  Ward,  11  Tennessee, —  Hudson     v.    State,     3 

Ohio  128.  Coldw.  (Tenn.)  35$. 

Pennsylvania, — Healy  v.Dettra(Pa.,  Wisconsin, — Rowan  v.  State,  30  Wis. 

1887),  8  Atl.  Rep.  622;  Philadelphia  v,  129. 

Ridge  Ave.  Pass.  R.  Co.,  143  Pa.  St.  CkUfornU  —  ^'Satiflflod."  — Where    a 

444.  statute  (Pen.  Code,  §  1095)   requires 

S&uth   Carolina, — Utsey  v,  Charles-  the  court  to  be  satisfied  that  the  rep- 
ton,  etc.,  R.  Co.,  38  S.  Car.  399.  resentation  of  the  applicant  is  true,  the 

Tennessee,  —  Hudson    v.    State,    3  conclusion  reached  must  be  such  as  to 

Coldw.  (Teno.)  355;    Moses  v*  State,  find  warrant  in  the  facts  disclosed  by 

II  Humph.  (Tenn.)  232.  the  affidavits  filed  and  in  the  circum- 

Texas, — San  Antonio  v,   Jones,  28  stances  made  to  appear  in  the  record. 

Tex.  19;  Cotton  v.  State,  32  Tex.  614;  People  v,  Yoakum,  53  Cal.  566. 

Crow  V.  State,  41  Tex.  468;    Smith  v*  West  Virginia— ** Good  CaaM  Shown." 

State,  21  Tex.  App.  277;  Daughertyz^.  — A  statutory  provision  which  confers 

State,  7  Tex.  App.  480;   Clampkt  v,  the  right   to  change   the  venue  "for 

State,  9  Tex.  App.  27;  Martin  t'.  State,  good  cause  shown"  vests  the  court 

21  Tex.  App.  I.  with  discretion.     Pittsburgh,  etc.,  R. 

Washington, —  Ward  v,  Moorey,    i  Co.  v,  Applegate,  21  W.  Va.  172. 

Wash.  Ter.  104;   McAllister  ».  Terri-  8.  California^ — People  v.    Yoakum, 

tory,  I  Wash.  Ter.  360W  $3  Cal.  566. 

Wisconsin,  —  Lynes    v.    Eld  red,   47  Illinois, — Price   v.    People,  131    111. 

Wis.  426 ;    Ross  v,  Haochett,  52  Wis.  223. 

491;  Martin  zf.  State,  79  Wis.  165.  Indiana, — Fahnestock   v.   State,  23 

Hardship  to  Opposing  Party. — Where  Ind.  231. 

the  granting  or  denial  of  an  applica-  Montana,  —  Kennon    v,   Gilmer,    5 

tton   is  within  the  discretion  of  the  Mont.  257. 

judge,  he  should  not  deny  the  appli*  North   Carolina,  —  Falls    of    Neuse 

cation  when  hardship  to  the  opposing  Mfg.  Co.  v,  Brower,  105  N.  Car.  440. 

party  is  apparent.     Kelleyt^.  Simpson,  Tennessee, — Weakley    v.    Pearce,    5 

79  Mich.  392.  Heisk.  (Tenn.)  401. 

Intsvteenoe  with   Disorstioa    by  Ad^  What  Constitutes  an  Ezersias  of  Dis- 

▼sne  Party. —An  applicant  cannot  in-  srstioa. — A  manifest  erroneous  ruling 

terfere   with    the    discretion   of    the  cannot  be  justified  as  an  exercise  of 

court  by  swearing  against   counties  discretion    where    there    appears    no 

outside  the  circuit.     State  v,   Elkins,  basis   for  the  exercise  of  discretion. 

63  Mo.  159;  State  v,  Wofford,  119  Mo.  Thompson  v,  Brandt,  98  Cal.  155. 

375.     And  see  State  v.  Gamble,  Z19  Under  a  statute  (Code  Iowa,  ^5  4374) 

Mo.  427.  requiring  the  court  in  a  criminal  case 

I.  Florida, — McNealy   v.  State,    17  in  which  a  petition  is  filed  averring 

Fla.  198.  its  prejudice,  to  exercise  a  sound  legal 

Illinois. — Myers  €^.  Walker,    31  111,  discretion  and  decide  the  matter,  when 

353-  fully  advised,  according  to  the  right  of 

Missouri, — Stale  v,  Sayers,  58  Mo.  it,  the  judge  is  not  to  give  judgment 

S85;    State  V.  O'Rourke,  55  Mo.   440;  as  to  his  preferences  or  as  to  the  be- 

Sutc  V,  Lack,  58  Mo.  501.  liefs  of  the  applicant  for  the  change, 

Nevcula, — State  v.  Gray,  19  Nev.  212.  but  as  to  the  fact  of  the  prejudice  as  it 

/'mffj>'/^a»f<i.— Pennsylvania  Canal  appears  to  him.     State  v,  Billings,  77 

Co.   V,  Phiiadelphia,  etc.,  R.  Co.,  2  Iowa  417;  Sute  v,  Foley,  65  Iowa 51. 
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10.  Compulsory  Grant. — Although  the  applicant  may  present 
facts  sufficient  to  entitle  him  to  the  change,  if  he  has  a  remedy 
by  appeal,  a  superior  court  will  not  usually  compel  an  allowance 
of  the  application,^  although  there  are  cases  holding  the  contrary 
doctrine.* 

Where  there  ii  Dieoretion. — It  seems  clear,  however,  that  mandamus 
will  not  lie  if  the  court  to  which  the  application  is  made  is  vested 
with  a  discretion.' 

11.  Opposition  to  Application. — Formerly,  when  the  venue  was 
wrongfully  laid,  objection  could  be  taken  by  demurrer,  plea  in 
abatement,  or  motion  for  nonsuit ;  *  but  under  the  general  pres- 
ent practice,  if  compliance  with  the  statutory  requirements 
will  not  authorize  the  change  as  an  absolute  right,  the  application 
may  be  resisted,*  or  the  competency  of  the  persons  supporting 

1.  People  V.  Hubbard,  22  Cal.  35;  pending  at  the  time  of  its  passage. 
People  V.  Sexton,  24  Cal.  78;  People  Eikenberry  v,  Edwards,  71  Iowa 
V,  McRoberts,  100  111.  458;  Exp,  Cham-     82. 

bers,  10  Mo.  App.  240;  State  v.  Wash-  Feoeiiity  of  Affidavit  of  Merit!.— lo 

burn,   22  Wis.   99.     See  also  Coit  v.  opposition  to  an  application  made  by 

Elliott,  28  Ark.  294;  People  v.  Judge,  plaintiff,  on  the  ground  of  convenience 

17  Cal.  547.     And  see  XI.  Appeal  and  of  witnesses,   defendant   should  pre- 

Review^  infra,  sent  an  affidavit  of  merits.     Olivier  r. 

When  Kandamu  will  Lie. — Manda-  Cunningham,  51  Minn.  232. 

mus  will  not  lie  to  compel  a  judge  to  Feeeedty  of  ffliowing  Eaote  in  Oiipoii- 

grant  a  change  of  the  place  of  trial,  tion. — The  complainant  need  not  allege 

where  the  application  is  made  because  facts   to  show  his   right  to  maintain 

of  his  disqualification,  when  he  has  the  action  in  the  county  wherein  it  is 

announced  that  another  judge  will  ap-  brought;  but   If  defendant  moves  to 

pear    and    try    the    action.      Granite  change  the  venue  and  controvert  that 

Mountain    Min.    Co.    v,    Durfee,    11  right,  plaintiff  may  show  the  facts  on 

Mont.  222.  which  he  relies,  in  opposition  to  the 

2.  Ex  p.  Chase,  43  Ala.  303;  State  motion.  Jordan  v,  Kavanaugh,  63 
V,  Castleberry,  23  Ala.  85;  Birdsong  Iowa  152. 

V.  State,  47  Ala.  68;  Ex  p.  Reeves,  51  Befbat  of  AppUoation  by  Ahandomaent 
Ala.  55.  See  also  State  v.  Shaw,  43  of  Part  of  Claim.— A  motion  to  change 
Ohio  St.  324;  State  v,  Superior  Ct.,  5  the  place  of  trial  of  an  action  affect- 
Wash.  518.  ing  real  estate  cannot  be  defeated  by 
8.  Newlin*s  Petition,  123  Pa.  St.  a  concession  on  the  part  of  the  plain- 
541 .  tiff  to  abandon  that  portion  of  the  relief 

4.  Briggs  V,  Nantucket  Bank,  5  concerning  the  real  estate.  Sweelser 
Mass.  94;  Gilbert  v,  Nantucket  Bank,  5  v.  Smith,  22  Abb.  N.  Cas.  (N.  Y.  Su- 
Mass.  97;    Gay  r.    Homer,    13    Pick,  preme  Ct.)  319. 

(Mass.) 542; Morgans.  Lyon,  12 Wend.        Keoeeiitj  of  Showing  Want  of  Juiii- 

(N.  Y.)  265;  Rightmyer  v,  Raymond,  diotion,— Where  the  ground  of  resist- 

12  Wend.  (N.  Y.)5i;  Chapman  v.Wil-  ance  is  that  the  jurisdiction  of   the 

ber,   6  Hill  (N.  Y.)  475;  Vermilya  v,  court  in  which  the  action  is  pending 

Beatty,  6  Barb.  (N.  Y.)429;  Cogswell  is  exclusive,  it  is  not  necessary  that 

V.  Meech,  12  Wend.  (N.  Y.)  147.     See  the   party  opposing   the    application 

article  Venue.  should  call  the  attention  of  the  court 

5.  Exp.  Chase,43  Ala.  303;  State  v.  to  the  fact  that  it  has  no  power  to 
Burris.  4  Harr.  (Del.)  582;  Brouilette  make  the  change.  Sayles  v,  Deluhrey, 
V.    Judge,  45  La.   Ann.   243;  State  v.  64  Iowa  109. 

Judges,  45  La.  Ann.  246.  Effect  of  Failure  to  Deny  AllegatioM  er 

Applioation  to  Pending  Aotioni  of  Stat-  Petition. — The  conclusion  of  undue  in- 

nte  Permitting  Oppoeition.— A    statute  fluence  or  prejudice  does  not  ncccs- 

permitting  resistance  to  a  motion  for  sarily  follow  from  an  implied  admis- 

a  change  of  venue  applies  to  actions  sion  arising  from  the  failure  to  deaf 

444 


The  AppUeation.  CHANGE  OF  VENUE.        Oppodng  AppUoatlon. 

the  application  may  be  attacked/  the  usual  form  of  opposition 
being  counter  affidavits.* 

the  aUegations  of  the  petition.     Cas-  venue,  or  their  means  of  knowledge, 

sem  V,  Olson,  45  III.  App.  38.  may  be  attacked  by  the  affidavit  of  a 

Waiver  of  Bight  to OppoieApplieatlon.  credible  person,  and   the   issue  thus 

— By  permitting  an  application  for  a  formed  shall  be  tried  and  determined 

change   of  venue,   supported  by  affi-  by    the    judge,   and   the    application 

davit,  to  be  filed,  the  prosecuting  at-  granted  or  refused,  as  the  facts  shall 

torney   does   not    thereby   waive    his  warrant,  is  construed  to  require  the 

right  to  oppose    its    being    granted,  controverting  affidavit  on  behalf  of  the 

State  V.  Peterson,  2  La.  Ann.  921.  state  by  such  credible  person  to  allege 

The  fact  that  one  accused  of  crime  that  the  general  reputation  of  the  sup- 
does  not  reserve  a  bill  of  exceptions  porting  affiants  is  bad,  and  that  their 
to  an  order  for  a  change  of  venue,  en-  means  of  knowledge  was  not  sufficient 
tered  in  his  absence,  is  not  a  waiver  to  support  and  justify  the  statement 
of  his  right  to  oppose  it,  where  he  has  contained  in  their  affidavits.  Davis 
not  had  notice  of  the  motion,  and  v.  State,  19  Tex.  App.  201. 
there  has  not  been  a  contradictory  2.  Alabama, — Hussey  v.  State,  87 
hearing.  State  v,  Dubuclet,  46  La.  Ala.  121. 
Ann.   1436.  Arizona. — Territory  z'.  Barth  (Ari- 

Waiver  of  Ominion  to  File  Formal  Bo-  zona,  1887),  15  Pac.  Rep.  673. 

nial  of  Petition. — Where  a  statute  (Rev.  California. — Cook  v.  Pendergast,  6i 

Stat.   111.  1891,  c.  146,  §  22)  requires  Cal.  73;  People  v.  Majors,  65  Cal.  147. 

the  prosecuting  attorney  to  ••  deny  the  Idaho. — Hyde  v.  Harkness,  i  Idaho 

facts  stated  in  the  petition,  and  sup-  N.  S.  601;  State  v.  Reed  (Idaho,  1894), 

port  his  denial  by  counter  affidavits,"  35  Pac.  Rep.  706. 

the   omission   to   file  a  formal  denial  Illinois. — Price   v.   People,   131  111. 

will  be  deemed  waived  by  a  failure  to  223;  Maton  v.  People,  15  111.  536. 

object  to  the  omission,  and  by  proceed-  Indiana. — Morgan  v.  State,  31  Ind. 

ing  to  a  hearing  on  counter  affidavits  193;  Clem  v.   State,  33  Ind.  418;  An- 

interposed.      Gitchell  v.    People,   146  derson  v.  State,  28  Ind.  22. 

111.  175.  Louisiana, — State  v,  Peterson,  2  La. 

Presomptioii  of  CoxiBent. — The  assent  Ann.  921. 

of  one  accused  of  crime  to  the  neces-  Minnesota. — State    v,    Stokely,     i6 

sity  for  a  change  of  venue  will  not  be  Minn.  282;   Walker  v,   Nettleton,    50 

presumed  from  the  mere  fact  of  per-  Minn.  305. 

mitting  an  application  for  a  change  to  Mississippi, — Mask  v.  State,  32  Miss, 

be  filed  by  the  district  attorney,  and  405. 

taken  under  advisement  by  the  court.  Nebraska, — Smith  v.  State,  4   Neb. 

State  V.  Dubuclet,  4')  La.  Ann.  1436.  277. 

The   signature   of   one   accused    of  New  Mexico, — Territory  v,    Kelly, 

crime  to  a  bond  to  obtain  his  release  2  N.  Mex.  292. 

will  not  have  the  effect  of  a  consent  Oregon, — Lander  v.  Miles,  3  Oregon 

to   the   granting    of    a   motion   for  a  35. 

changeof  venue,  without  evidence  and  Tennessee, — Weakley   v,    Pearcc,    5 

contradictory  hearing.     State  v,  Du-  Heisk.  (Tenn.)  401. 

buclet,  46  La.  Ann.  1436.  Texas. — Buie  v.  State,  i  Tex.  App. 

Waiver  of   Defeots  in    AppUoatlon. —  453;  Houillion  v.  State,  3  Tex.  App. 

Where  the  objection  that  the  affidavit  538;    Cotton   v.    State,   32   Tex.   614; 

in  support  of  the  application  was  not  Rowland  v.  State,  35  Tex.  487;  Barnes 

made  by  the  party  is  not  taken  at  the  v.    State,   36  Tex.   639;    Winkfield  v, 

time  the  application  is  heard,  it  will  State,  41  Tex.  148;  Crow  v.  State,  41 

be    deemed    to    have    been    waived.  Tex.   468;  Walker  v.   State,  42  Tex. 

Squires  v,  Chillicothe,  89  Mo.  226.  360;    Buford    v.   State,   43   Tex.    415; 

1.  Dixon  V.  State,  2  Tex.  App.  531;  Mitchetl  v.  State,  43  Tex.  512;  Dixon 

Dunn     V,    State,    7  Tex.    App.   600;  v.  State,  2  Tex.    App.  530;  Davis  v, 

Jackson  v.  State,  54  Ark.  243.  State,  19  Tex.  App.  201. 

Beqniiitee  of  ContrOTOrting  Affidaviti.  Virginia, — Wormeley   v.   Com.,  10 

—A  statute  (Tex.  Code  Crim.  Pro.,  §  Grat't.  (Va.)658. 

583)  providing  that  the  credibility  of  West  Virginia, — Caperton   v.  Bow- 
persons  making  affidavit  for  change  of  yer,  4  W.  Va.  176, 
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Belrattal. — Such  counter  affidavits  filed  in  opposition  to  an  ap. 
plication  for  the  change  may  be  rebutted,*  although  the  right  of 
rebuttal  is  not  an  absolute  one  ;•  and  laches,'  or  a  manifest  inten- 
tion to  occasion  delay,  will  furnish  a  sufficient  ground  for  refusing 
to  allow  their  introduction.* 

Beqnitltet  of  Coanter  Affidayits. — Unless  Otherwise  provided  by  stat- 
ute the  counter  affidavits  need  possess  no  special  features;  but  to 
successfully  oppose  the  application  they  must  at  least  be  sufficient 
in  form  and  likewise  in  substance  to  overcome  \\i^  prima  facii 
showing  made  on  behalf  of  the  application.* 

Conftruetion    of   Statntei — West    Vir-  no  way  tends  to  refute  the  facu  sworn 

C^nia. — A  statute  authorizing  a  change  to  in  the  petition.     Price   v.   People, 

of  venue   for  good  cause  shown  con-  131  III.  223. 

fers  a  right  on  the  opposing  party  to  Failure  to  Beiiy  Petition  af  Admiarioa 

introduce  affidavits.     Pittsburgh,  etc.,  of  Orottnds  for  Change. — The  failure  to 

R.  Co.  r.  Applegate,  21  W.  Va.  172.  controvert  an  affidavit  setting  forth, 

Rev.  Stat.  111.  1845  allowed  change  on   information   and   belief,  that  the 

of  venue  for  prejudice  in   all  crimi-  judge  has  stated  that  he  considered 

nal  cases  as  a  matter  of  right.     The  himself  disqualified  from  trying  any 

Act  of  1861  qualified  the  right,  in  all  case  in  which  plaintiff  was  a  party,  is 

cases  not  punishable  by  death,  by  re-  not  an  admission  of  the  disqualifica- 

quiring    the    applicant    to    state    the  tion  of  the  judge.     Southern  Califor- 

grounds  of  his  belief  that  a  fair  and  nia  Motor  Road  Co.  v,  San  Bernardino 

impartial  trial  could  not  be  bad;  the  Nat.    Bank,   100  Cal.   316;    Soatbera 

facts  on  which  his  belief  was  founded  California  Motor  Road  Co.  v.  Merrill 

authorized  the  state's  attorney  tocon-  (Cal.,  1893),  34  Pac.  Rep.  712. 

trovert  such  facts,  and  made  the  court  1.  State  v.  Nash,  7  Iowa  347. 

the  judge  as  to  whether  or  not  a  fair  2.  State  v.  Knight,  19  Iowa  94;  Cot- 

and  impartial  trial  could  be  had.  ton  v.  State,  32  Tex.  614. 

Rev.   Stat.    III.  March    25,    1874,  c.  8.  Laohei.— After  a  denial  of  a  mo- 

146,  abolishes  the  distinction  between  tion  to  change  the  venue  in  a  criminal 

cases  punishable  with   death  and  all  case  for  local  prejudice,  there  is  no  er- 

others,  requires  the  petitioner  to  set  ror  in  refusing  leave  to  a  defendant  to 

forth  tiie  facts  upon  which  he  bases  his  file  additional  affidavits  in  support  of 

application,  allows  the  people  to  deny  his  application,  where  he  gives  no  rea- 

the  facts  stated   in   the   petition  and  sons  for  the  failure  to  file  them  at  the 

to  support  the  denial  by  counter  affi-  proper  time,  and  the  motion  was  not 

davits,  and  provides  that  **  the  judge  renewed  or  anew  motion  made.     Per- 

may  grant   or  deny   the   petition   as  rin  v.  State,  81  Wis.  135. 

shall  appear  to  be  according  to  the  4.  An  application  for  additional  time 

right  of  the  case."     Price  v.  People,  to  rebut  counter  affidavits  is  properly 

131  111.  223.  denied  if  the  object  of  the  applicatioa 

Effect  of  Filing  Counter  Affidaviti. —  is  delay.      State    v.   Adams,  81   Iowa 

Where   in   a  criminal   cause  a  prima  593.     See  also  Fletcher  ».  Henley,  13 

facie  case  for   a  change  of   venue  is  La.  Ann.  191. 

made  under  a  statute,  the  fact  that  the  6.  Dunn  v,  Lewis  (Supreme  Ct.).  19 
state  has  filed  counter  affidavits  will  N.  Y.  Supp.  755. 
not  defeat  the  right  to  the  change  if  Bequisitee.— The  counter  affidavits 
such  affidavits  are  rebutted  by  an  must  show  that  the  averments  in  sup- 
equal  number  on  the  part  of  the  dc-  port  of  the  application  for  the  change 
fendant.     State  v,  Nash,  7  Iowa  347.  are  untrue.     Buford  v.  State,  43  Tex. 

Ohject  of  Beeistanee. — The  denial  of  415. 

prejudice  which  is  required  by  Rev.  In   the   absence    of    any  statutory 

Stat.  111.,  c.  146,  and  which  must   be  declaration   as   to  what   shall  be  the 

supported  by  counter  affidavits,  serves  requisites  of  controverting  affidavits, 

no   other    purpose   than   to   form   an  a  general  denial   under  oath   of  the 

issue  on  the  petition,  and  until  it  is  sufficiency  of  the  means  of  knowledge 

supported  by  the  counter  affidavits,  in  of  the  affiants  in  support  of  th^  motion 
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12.  Provinoe  of  Judge—  a.  Generally. — The  extent  to  which  a 
judge  to  whom  an  application  is  made  may  take  into  consider- 
ation his  personal  knowledge  of  the  existence  of  the  grounds 
relied  on  is  not  well  settled.     Thus  it  has  been  held  that  a  judge 

is  competent  to  pass  upon  the  question  of  his  disqualification,^ 
except  where  by  statute  the  change  is  of  right.*  But  where  the 
ground  assigned  for  the  change  is  local  prejudice  or  the  conven- 
ience of  witnessesi  there  appears  to  be  no  good  reason  why  the 

is  such  an  attack  upon  their  knowledge  Superflnou  Affidaviti. — Where,  after 

»s  will  authorize  the   issue  of  preju-  controverting  by  affidavit  a  motion  for 

dice  or  no  prejudice,  to  be  determined  a  change  of  venue  in  a  criminal  case, 

li^r   the    judge.     Pierson  v.  State,   21  the     state  files    additional    affidavits 

Tex.  App.  14.  denying  the  truth  of  the  facts  set  up 

SL^natiire  on  Behalf   of  Stoto.— It  is  in  the  motion  for  the  change  and  in  the 

unnecessary  that  the  district  attorney  supporting  affidavits,   although   such 

or  any  person   representing  the  state  additional  affidavits  may  not  have  been 

should  sign  the  controverting  affida-  required  by  law,  yet  if  they  did  not 

vits.     Baw  V,  State  (Tex.  Crim.  App.,  impair  the   affidavits   originally  filed 

1893),  24  S.  W.  Rep.  293.  by  the  state,  and    no  injury  accrued 

Soflcieiiey. — Counter  affidavits  stat-  because  of  the  filing  of  the  same,  there 

Ing  that  the  affiants  In   behalf  of  the  is   no  reversible  error.     Baw  v.  State 

application  are  "  new  men,"  and  rarely  (Tex.  Crim.  App.,  1893),  24  S.  W.  Rep. 

seen,  are  insufficient  to  defeat  the  ap-  293. 

plication.     Buford   v.   State,   43  Tex.  l!  Southern  California  Motor  Road 

415.                            ~  Co.    V.   San    Bernardino    Nat.    Bank, 

Unverified  Statement  by  District  Attor-  100  Cal.  316  ;  Southern  California 
ney. — A  written  statement  of  the  dis-  Motor  Road  Co.  v.  Merrill  (Cal.,  1893), 
trict  attorney  which  is  unsworn  to  is  34  Pac.  Rep.  712;  Table  Mountain 
insufficient  in  opposition  to  the  appli-  Gold,  etc.,  Min.  Co.  z/.  Waller's  De- 
cation.     Buford  V,  State,  43  Tex.  415.  feat  Silver    Min.    Co.,    4    Nev.    218. 

Controyerslon  of  Pleading. — The  right  And  see   Hungerford   v,  Cushing,   2 

to  the  change  will   not  be  determined  Wis.  397,  decided  under  an  early  stat- 

upon  an  issue  joined  by  controverting  ute. 

the    applicant's   pleading.     Kelley   v^,  Under  a  statute   requiring  a  court 

Cosgrove,  83  Iowa  229.  to  decide  whether  a   change   should 

wno  may  Kake — Credible  Persons. —  be  granted  according   to  the   "  very 

Under  a  statute  requiring  counter  affi-  rights    and    merits    of    the    matter,** 

davits  to  be   made   by  credible   per-  if  the   ground   of    the  application   is 

sons,  a   physician  who  attended   the  the  bias  or  prejudice  of  the  judge  to 

person  whom  the  accused  was  charged  whom   it   is  made,  he  is  not  obliged 

with  killing,  and  who  is  a  witness  for  to  cast  aside  his  own  knowledge  and 

the    state,  is    competent.      Smith   v.  judgment  and  grant  the  change  pro 

State,  21  Tex.  App.  277.  forma,  but  may  be  governed  by  the 

Affidavit  by  Several  Penom. — An  affi-  facts  as  they  appear,  considering  his 

davit,  in  opposition  to  an  application  own  knowledge  in  the  premises.   Gar- 

for  a  change  is   not  objectionable   be-  rett  v,  Bicklin,  78  Iowa  115.     See  also 

cause  it  is  signed  by  several  deponents  State  v,  Billings,  77  Iowa  417. 

who  swear  to  the  same  statements  of  When  an  affidavit  for  a  change  is 

fact.     Taylor  v.  State,  48  Ala.  180.  presented   which    is    general    in    its 

CitiieniofTown — Proeeontion  for  Main-  terms,   and   the  judge   has   personal 

talning  IHiorderly  House, — Counter  affi-  knowledge  that  he  is  disqualified  to 

davits,  on  a  motion  to  change  the  place  sit,  a  change  ordered  by  him  upon  the 

of  trial  for  local  prejudice,  will  not  be  affidavit  and  his  own  personal  knowl- 

disregarded    because   made    by    citi-  eds^e  that  he  is  so  disqualified  is  not 

zens  of  the  town  wherein  a  disorderlv  erroneous.    Gray  v.  Crockett,  35  Kan. 

house,  for  the  maintenance  of  which  66. 

the  prosecution  is  brought,  is  situated.  2.  Whitter  v.   Taylor,   7   Ind.    no; 

State  V,  Wells,  46  Iowa  662.  Cantwell  v.  People,  138  111.  60a. 
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judge  should  not  be  allowed  to  act  within  his  own  knowledge  and 
observation.* 

b.  Ex  Mero  Motu. — Unless  the  statute  authorizing  the  change 
expressly  or  impliedly  empowers  the  court  to  change  the  place  of 
trial  of  its  own  motion,  it  would  seem  that  it  has  no  right  to  do 
so,*  except  where  personal  prejudice,  interest,  or  other  ground 
of  disqualification  of  the  judge  is  assigned  as  a  reason  for  the 
change ;  •  although  this  doctrine  cannot  be  said  to  be  of  general 
application,* 

13.  Retention  of  Cause  for  Convenience  of  Witnesses. — Where  the 
application  is  upon  the  ground  that  the  action  is  brought  in  the 
wrong  county,  there  is  a  decided  conflict  of  authority  as  to  whether 
the  cause  may  be  retained  by  the  plaintiflf  for  the  convenience  of 
witnesses.    Thus  in  some  states  it  is  held  that  it  cannot  be  retained,* 

1.  Ross  V.  Hanchett,  52  VTis.  492;  Bruen  v.  Bruen,  43  III.  408;  Joyce  v. 
Schattschneider  v.  Johnson,  39  Wis.  Whitney,  57  Ind.  550;  Fairchild  r. 
387;  Jackman  Will  Case,  27  Wis,  409;  House,  18  Fla.  770;  Gray  v.  Crockett, 
Challoner  v.  Boyington,  86  Wis.  217;  35  Kan.  686;  Jim  v.  State,  3  Mo.  147; 
Cartright  v.  Belmont,  58  Wis.  377.  State  v.  Houser,  28  Mo.  233;  Gale  f. 

SouroM  of  Information. — It  is  immate-  Michie,  47  Mo.  326. 

rial  from  what  source  the  court  gets  4.  Weiss   v.   Bethel,  8  Oregon  522; 

information  to  aid  its  discretion.    ^At-  Brown  v.  State,  18  Ohio  St.  497;  State 

lantic,  etc.,  Consol.  Coal  Co.  v,  Mary-  v,  Staton,  78  N.  Car.  236. 

land  Coal  Co.,  64  Md.  302.  Under    a    constitutional    provision 

Begnlarity  of  Application. — A  judge  requiring  actions  to  quiet  title  to  land 
in  deciding  an  application  may  act  to  be  commenced  in  the  county  where 
upon  his  own  knowledge  as  to  the  the  land  is  situated,  where  an  action 
truth  or  falsity  of  the  cause  assigned  is  brought  in  the  wrong  county  the 
for  the  change,  or  the  credibility  of  the  statutory  requirements  as  to  change 
affiants  in  support  thereof,  and  with-  of  venue  do  not  apply,  but  the  court 
out  proof  may  overrule  the  application,  should  transfer  the  cause  to  the  proper 
although  it  be  regular.  Cotton  v,  county  on  a  suggestion  of  the  mis- 
state, 32  Tex.  614.  take.      Fritts  v.  Camp,  94  Cal.  393. 

Knowledge  Gained  on  Former  Trial. —  In  Texas  the  court  may  change  the 

In   an   application   for  a  change  for  place  of  trial  of  its  own  motion,  when 

local  prejudice,  the  judge  to  whom  the  satisfied  that  a  fair  and  impartial  trial 

application  is  made  has  a  right  to  base  cannot   be    had.     Brown   v.  State,  6 

his  action  in  part  upon  such  knowledge  Tex.  App.  286;  Webb  v.  State,  9  Tex. 

as   he   has   acquired   because   of   the  App.  490;  Adams  v.  State  (Tex.  Grim, 

former  trial    before    him.      Giese   v.  App.,  1893),  23  S.  W.  Rep. 691;  Boyett 

Schultz,  60  Wis.  449.  V.  State,  26  Tex.  App.  689;  Woodson 

Bisregard  of  Personal  Convictioni. — In  v.  State,  24  Tex.  App.  153. 
determining  upon  an  application  for  a  5.  Hew  York. — In  New  York,  under 
change  of  venue,  the  evidence  made  the  present  practice,  a  motion  to 
by  the  record  in  support  of,  or  in  op-  change  to  the  proper  county  cannot  be 
position  to,  the  same  should  be  con-  opposed  upon  the  ground  of  the  con- 
sidered, without  regard  to  the  personal  vcnience  of  witnesses.  Park  v.  Cam- 
convictions  of  the  court  as  to  the  facts  ley,  7  How.  Pr.  (N.  Y.  Supreme  Ct.) 
upon  which  it  is  based.  State  v.  355;  Hubbard  v.  National  Protection 
Mooney,  10  Iowa  506.  Ins.  Co.,  11  How.  Pr.  (N.  Y.  Supreme 

2.  Watts  V.  White,  13  Cal.  321;  Ct.)  149;  Veeder  v.  Baker,  83  N.  Y. 
Fletchers.  Stowell,  17 Colo.  94;  Adams  156;  Gififord  v.  Gravesend,  8  Abb.  N. 
V,  People,  12  111.  App.  380;  Bennett  v.  Cas.  (N.  Y.  Supreme  Ct.)  246;  Stimson 
Carey,  57  Iowa  221;  ^jr/.  Whit  more,  v.  Stimson  (Supreme  Ct.),  9  N.  Y. 
9  Utah  441.  Supp.   238;    Duche   v,   Buffalo  Grape 

8.  Livermore  v,  Brundage,  64  Cal.  Sugar  Co.,  2  Civ.  Pro.  Rep.  (N.  Y.  Su- 
299;  O'Connell  v.  Gavett,  7  Colo.  40;     preme  Ct.)  268,  63  How.  Pr.  (N.  Y.) 
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while  in  others  the  contrary  doctrine  prevails,  evidently  for  the 
reason  that  such  a  change  would  be  but  an  idle  ceremony  neces* 
sitating  a  motion  in  the  court  to  which  the  cause  is  removed  for 
a  retransfer  thereof.* 

516.  And  see  Moore  v.  Gardner,  5  ing  Loehr  v,  Latham,  iS  Cal.  418; 
How.  Pr.  (N.  Y.  Supreme  Ct.)  243;  Pierson  v.  McCahill,  22  Cal.  127;  Han- 
Acker  V.  Leland,  96  N.  Y.  384.  But  *  chett  v.  Finch,  47  Cal.  192;  Edwards 
see,  contra^  Mason  v.  Brown,  6  How.  r.  Southern  Pac.  R.  Co.,  48  Cal.  460; 
Pr.  (N.  Y.  Supreme  Ct.)  481.  Jenkins  v.   California   Stage  Co.,  22 

As  to  the  former  practice  see  Bent-  Cal.  537.     See  also  Armstrong  v,  Su- 

ley  V.  Weaver,  i  Johns.  Cas.  (N.  Y.)  perior  Ct.,  63  Cal.  410. 

240;  Woods  V.  Van  Ranken,  I  Cai.  (N.  ICinnetota. —  Jones     v.     Swank,    54 

Y.)  122;  Allen  v.  Brace,  i  Cai.  (N.  Y.)  Minn.  259. 

107;    Clarkson  v,  Gifiord,  i  Cai.  (N.  Where  one  of  two  defendants  who 

Y.)  5:  Serially  v.  Wells,  i  Cow.  (N.  has  moved  to  change  the  place  of  trial 

Y.)   196;    Vanderzee  v.   Van    Dyck,  i  resists  a  counter  motion  for  retention 

Cow.   (N.  Y.)  600;   Ross  V.  Lown,  8  for  the  convenience  of  witnesses,  he 

Johns.  (N.  Y.)  354;  Duryee  v,  Orcott,  thereby  waives  a  strict  right  to  insist 

9  Johns.  (N.  Y.)  248.  upon  his  application,  without   refer- 

Wisoontin. — Bonnell   v.    Esterly,  30  ence  to  any  other  consideration  than 

Wis.    549;  Van   Kleck  v.  Hanchett,  51  the    fact    that    his  codefendant    had 

Wis.  398;  Maher  v.  Davis,  etc.,  Lum-  been  joined  with  him  for  the  purpose 

ber  Co.,  86  Wis.  530;  Meiners  V.  Loeb,  of    evading    the   statute   relating    to 

64    Wis.     343,    expressly     overruling  change  of  venue  to  the  proper  county, 

Couillard    v.   Johnson,   24  Wis.    533,  and  by  such  resistance  consents  that 

which,  on  the  authority  of  Mason  v,  the  question  whether  the  convenience 

Brown,  6  How.   Pr.  (N.  Y.  Supreme  of  the  witnesses  requires  the  change 

Ct.)  481,  held  to  the  contrary.  to  be  made   may  be  heard  with  his 

Motion  to  Retain  as  Waiver  of  Right  to  application.  Keith  v.  Briggs,  32  Minn. 

Retransfer. — Opposition  to  a  change,  185. 

upon  the  ground  that  the  convenience  Oregon. — Lander  v.  Miles,  3  Oregon 

of  witnesses  and  the  ends  of  justice  35. 

would  be  promoted  by  a  retention  of  Nature  of  Motion  to  Betain. — Properly 

the  cause,  was  a  waiver  of  the  right  to  speaking,  there  is  no  such  thing  as  a 

move  the  cause  back  to  the  county  motion  to  retain  a  cause;  such  a  mo- 

from    which    it  was   transferred,   al-  tion  is  merely  a  matter  of  defense  to 

though  the  opposition  to  the  change  the   motion   for  a  change  of  venue. 

was    withdrawn    finally.      Maher    v.  Williams  v.  Keller,  6  Nev.  741. 

Davis,    etc..    Lumber    Co.,    86    Wis.  Seqaiiites  of  Affidavit. — The  affidavit 

530.  to  retain  a  cause  for  the  convenience 

1.  California. — Loehr  v,  Latham,  15  of  witnesses   should   be  as   full  and 

Cal.  418;  Jenkins  v,  California  Stage  particular  as  an  affidavit  to  change  the 

Co.,  22  Cal.  537;  Pierson  v.  McCahill,  venue  for  that  ground.     Loehr  v,  La- 

22   Cal.    T28;    Hanchett   v.  Finch,  47  tham,  15  Cal.  418. 

Cal.   192;  Edwards  v.   Southern  Pac.  Time  of  Motion. — The  counter  motion 

R.  Co.,  48  Cal.  460;  Hall  v.  Central  to  retain  the  cause  must  be  made  at 

Pac.  R.  Co.,  49  Cal.  454.  the  time  the  motion  for  the  change  is 

Where  the   motion  of  a  defendant  made.     Edwards  v.  Southern  Pac.  R. 

who  has  demurred  to  the  complaint  Co.,  48  Cal.  460. 

and  likewise  has  demanded  a  change  Conteit  of  Motion  to  Betain  as  Waiver 

to  the  proper  county,  is  brought  to  a  of  Bight  to  Change. — Where  a  defend- 

hearing   before  answer,  the   plaintiff  ant,  entitled  to  a  change  to  the  proper 

cannot,  by  cross  motion,  demand  the  county  as  a  matter  of  right,  contests  a 

retention    of    the    action    upon     the  motion  on  the  part  of  the  plaintiff  to 

ground   of  the  convenience  of    wit-  retain  the  cause  on  the  ground  of  con- 

nesses.      McSherry   v.    Pennsylvania  venience  of  witnesses,  defendant  does 

Consol.   Gold  Min.   Co.,  97  Cal.  637;  not   thereby  waive  any  right  to  the 

Cook  V.   Pendergast,  61  Cal.  72,  the  change.     Williams  v.  Keller,  6  Nev. 

late   case  explaining  and  distinguish-  141. 
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14.  The  Hearing. — To  enable  the  court,  in  the  exercise  of  its 
discretion,  to  judge  of  the  necessity  for  the  change,  all  available 
sources  of  information  may  be  resorted  to,*  but  it  is  improper  to 
go  into  the  merits  of  the  controversy.* 

Calling  WitnessM. — Thus  witnesses  may  be  called  by  the  court  or 

by  the  parties  for  the  purpose  of  ascertaining  the  existence  of 
sufficient  cause  to  justify  the  change.* 

1.  Indiana. — 'Anderson  v.  State,  28  thesufficiency  of  the  petition  as  against 

Ind.  22.  them,  cannot  be  raised  by  the  defend- 

Louisiana. — State   v.  Ford,   37   La.  ants   who    are    nonresidents    of   the 

Ann.  443.  county,  on  a  motion   by  them   for  a 

New  Mexico. — Territory  v.  Kelly,  2  change   to   the  county  of   their  rcsi- 

N.  Mex.  292.  dence.       Armstrong    v,    Borland,  35 

Texas.  —  Grissom  v.  State,  4  Tex.  Iowa  537. 

App.  374;  McCarthy  v.  State,  4  Tex.  Proper  Joinder  of  Defendants.  —  The 

App.  461;  Labbaite  v.  State,  6  Tex.  question  of  the  proper  joinder  of  per- 

App.  257.  sons  sued  as  joint  trespassers  cannot 

Washington.  —  Ward  v.  Moorey,   I  be  tried  on  an  issue  raised  by  the  ap- 

Wash.  Ter.   104;  McAllister  v,  Terri-  plication  and  the  opposition  thereto, 

tory,  I  Wash.  Ter.  360.  Lyons  v.  Frazier,  8  Iowa  349. 

8oope  of  Inquiry. — The  inquiry  may  8.  Weeks  r.  State,  31  Miss.  490:  Mask 

embrace  the  notoriety  of  the  offense  v.   State,   32   Miss.   405;   Cavanah  v. 

charged,  of  the  party  slain,  of  the  ap-  State,  56  Miss.  299;  Weakley  zr.  Pearcc, 

plicant,  and  the  settled  conviction  of  5  Heisk.  (Tenn.)40T;  Porter  v.  State, 

the   community,  or    a    large   portion  3  Lea  (Tenn.)  496;  Labbaite  v.  State,  6 

thereof,  as  to  offenses  of  like  nature,  Tex.  App.  257;  Crow  v.  State,  41  Tex. 

or"as  to  particular  classes  of  persons.  468;  Myers  v.  State,  7  Tex.  App.  640; 

Winkfield  v.  State,  41  Tex.  149.  Winkfield  v.  State,  41  Tex.  i49;Cravey 

Facte  Brought  ont  in  Previouf  Trial. —  v.  State,  23  Tex.  App.  677;  Cartright 

The  court  may  consider  facts  which  v.    Belmont,    58   Wis.    370.      But  see 

were  brought  out  in  a  previous  trial  Hawes  v.  State,  88  Ala.  37;  Henniog 

before  it.     Cartright  v.   Belmont,   58  v.  State,  24  Tex.  App.  315. 

Wis.  370.  Enle  in  Louisiana.  —  Ex  parte  affi- 

Authority  of  Counsel  to  Agree  to  Facts,  davits  taken  on  behalf  of  the  accused 

— Counsel  may  consent  that  the  court  are   not  admissible.      The   only  evi- 

may  hear  and  consider  agreed  facts  as  dence  which  the  law  contemplates  is 

to  the  probability  of  a  fair  and  impar-  evidence  taken  in  open  court  and  con- 

tial  trial,  with  a  like  effect  as  if  the  tradictory  between  the  parties.     State 

facts  had  been  set  out  in  the  affidavit,  v.  Ford,  37  La.  Ann.  443. 

Emery  v.  Hardee,  94  N.  Car.  787.  Kentuc^  —  Amendment  of  18B0.  — 

Examination  of  Pleading. — The  court  Gen.  Stat.  Ky.,  c.  12,  art.  4,  §  i,  subs, 

may  examine  the   complaint   for  the  2,  as  amended  in   April,  18S0,  which 

purpose   of    ascertaining   if    there   is  provides    that    the    court    may   hear 

reason  to  retain  the  cause,  although  witnesses   produced  by  either  party, 

the  complaint   forms  no   part  of  the  and  from  the  evidence  determine  the 

moving  papers.    Lakeshore  Cattle  Co.  right  to  the  change,  simply  confers  the 

V.  Modoc  Land,  etc.,  Co.  (Cal.,  1895),  right  to  hear  evidence/r^  and  r<7ff,  and 

41  Pac.  Rep.  472.  does  not  affect  the  duty  of  the  court, 

Ambiguity  in  Pleading. — An   ambig-  previously     imposed,    to     order    the 

uity  in  a  complaint,  as  between  two  change  in  a  proper  case.     Johnson  v. 

causes  of  action,  may  be  taken  into  Com.,  82  Ky.  116. 


consideration  in  determining  the  right  Power  to  Limit  Kumber  of  Witu 

to  the  change.     Ah  Fong  v.  Sternes,  The  court  may  limit  the   number  of 

79  Cal.  30.  witnesses.     State  v.  Whitton,  68  Mo. 

2.  Jordan  v. Kavanaugh,  63  Iowa  152.  91. 

Liability  of  Co-defendants  —  Sufficiency  Discretion  of  Court. — Where  the  ap- 

of  Pleading. — The  liability  of  defend-  plicant  has  exercised  his  right  to  in- 

ants  who  are  residents  of  the  county  troduce  affidavits,  whether  or  not  he 

in  which  the  action  is  brought,  and  may  thereafter  call  other  witnesses  is 
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Szamining  AiiUnte. — And  it  is  permissible  in  some  states  to  ex- 
amine the  supporting  and  controverting  affiants  for  the  purpose 
of  testing  their  credibility  or  ascertaining  their  means  of  knowl- 
edge, their  motives,  or  matters  of  a  like  nature.* 

Ezamining  PenonB  Called  as  Jnron. — 'The  examination  of  persons 
called  as  jurors  sometimes  furnishes  a  mode  by  which  the  court 
may  ascertain  if  there  is  a  necessity  for  the  change.* 

Time  of  Hearing. — As  a  rule,  statutes  which  specify  the  time  when 
the  application  shall  be  heard  require  that  the  hearing  shall  take 
place  before  any  further  steps  are  taken  in  the  cause,*  and  that  no 

discretionary  with  the  court.  HoU  When  Oral  Examination  will  be  Al- 
corn b  z^.  State,  8  Lea  (Ten n.)  417.  lowed.  — An   application    for  the   oral 

The  court  is  vested  with  a  discre-  examination     of     persons     verifying 

tion  in  refusing  to  compel  the  attend-  counter  affidavits  is  properly  refused 

ance    of    a   witness    whose   evidence  where  there  is  nothing  except  the  ap- 

would   be  merely  cumulative.     State  plicant's  assertion  of  their  falsity  to 

V.  Rodrigues,  45  La.  Ann.  T040.  indicate  that  such  affidavits  were  not 

Postponement  to  Proonre  Attendance  of  made  in  good  faith,  and  there  is  no 

Witneie. — The  trial  will  not  be  post-  showing  of  an  intent  to  mislead  or  de- 


poned to  enable  the  production  of  a  ceive  the  court.     Stater.  Kennedy,  77 

witness  for  the  purpose  of  having  his  Iowa  208. 

testimony  incorporated  in  the  bill  of  Bight  to  Examine  Applicant. — A  stat- 

exceptions,  where  the  statement  which  ute   (Code    Iowa,  g  2590)  authorizing 

he  would  make  is  conceded.     State  v.  the  court,  in  its  discretion,  to  cause  the 

Rodrigues.  45  La.  Ann.  1040.  affiants  on  either  side  to  be  brought  into 

AdmiMibility  of  Opinion  Evidence. —  court  and  examined  as  to  the  matter 

A  witness  may  be  asked  his  opinion  contained  in  their  affidavit,  the  party 

as  to  whether  or  not  a  fair  and  impar-  by   whom    the    principal    affidavit   is 

tial  trial  can  be  had.     State  v.  Ford,  made  cannot  be  compelled  to  submit 

37  La.   Ann.  443.     But   see   State   v,  to  an  examination  as  to  the  truth  of 

Burgess.  78  Mo.  234.  the  matter  stated  in  his  affidavit.    Mc- 

Crois-examination. — Where  the  court  Govern   v,    Keokuk   Lumber  Co.,   61 

examines  witnesses,  the  applicant  may  Iowa  265. 

cross-examine  them.     Mask  v.  State,  2.  Territory  v.  Manton,  8  Mont.  95; 

32  Miss.  405.  Messenger  r.   Holmes,  12  Wend.  (N. 

Calling  on  Bystanden. — The  court  Y.)    203;  Ward   v.    Moorey,  i   Wash, 

may  call  bystanders  in  the  courtroom.  Ter.  104:    McAllister   v.    Territory,  i 

Dillard  v.   State,  58  Miss.   368;   Hoi-  Wash.    Ter.     360:    State  v.    Gray,  19 

comb  V,  State,  8  Lea  (Tenn.)  417;  as  Nev.    212;     State   v,    Millain,  3   Nev. 

may  likewise  the   applicant,  State  v,  409. 

Bohanan,    76    Mo.    562;    Holcomb   v,  Georgia  Practice. — Under  the  Georgia 

State,  8  Lea  (Tenn.)  417.  Constitution    (art.  6,  §16),   and    the 

1.  State  V.  Adams.  20  Kan.  311;  Davis  Act  of  1871-72,  p.  49,  the  court  may  test 

V.   Rivers,    49    Iowa   435;    Winkfield  the  existence  of  alleged  prejudice  by 

V.  State,  41  Tex.  149;   Meuly  v.  State,  the  examination  of  persons   liable  to 

26  Tex.   App.   274;     Buie  v.    State,  i  serve  as  jurors.     Hunter  v.  State,  43 

Tex.  App.  452;  Dupree  V.  State,  2  Tex.  Ga.  483;  Woolfolk  v.  State,  85  Ga.  69; 

App.  613;  Davis  V.  State,  19  Tex.  App.  Brinkley  v.  State,  54  Ga.  371. 

201;  Smith  V.  State.  31  Tex.  Crim.  Rep.  Under  the  provisions  of  the  Georgia 

X4-     But   see  Farley  v.  Deslonde,   58  Code  (§§  4682,  4687),   embodying   the 

Tex.  588.  constitutional  and  statutory  provisions 

Scope  of  Inquiry. — In  determining  as  referred  to,  the  judge  has  no   power 

to  the  credibility  of  affiants,  the  court  or  discretion  to  hear  aliunde  evidence 

may  inquire  into  their  motives,  intent,  as  to  the  formation  and  expression  of 

and  feelings,  relationship  to  the  party  opinions  by  the  jurors.      Woolfolk  v, 

and  the  like,  and  their  opportunities  State,  85  Ga.  6q. 

and  means  of   knowledge.     Dunn  v,  8.  In  California^  under  a  statute  re- 
State,  7  Tex.  App.  600.  quiring  a  change  of  venue  to  be  made 
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postponement  of  the  hearing  shall  be  had.* 

Prwenoe  of  Applicant. — It  seems  that  the  personal  presence  ot  the 
applicant  at  the  hearing  is  not  absolutely  necessary.* 

16.  Determination — What  ii  Tantamount  to. — The  application  may  be 
determined  otherwise  than  by  an  order,  but  no  special  rule  can  be 
laid  down,  since  the  circumstances  necessarily  vary  in  particular 
instances.'     The  determination  may,  however,  be  suspended,*  but 

"  at  the  time  "  the  defendant  appears  for  a  change   of  venue.     Botsford  r. 

and  pleads,  the  motion  for  the  change  Yates,  25  Ark.  282. 

must  be  heard  and  determined  by  the  Dinnlnal  of  Action. — ^Where  a  motion 

court  before  it  can  hear  or  determine  to  change  the  venue  and  a  motion  10 

any  other  motion  in  the  case.      Brady  dismiss  the  action  arc  pending  at  the 

V,  Times  Mirror  Co.,  106  Cal.  56,  «7f«^  same   time,  an  entry  of  judgment  of 

Remington  Sewing  Mach.  Co.  v.  Cole,  dismissal  amounts  to  a  denial  of  the 

62  Cal.  318;  Ah  Fong  v,  Sternes,  79  Cal.  motion  to  change  the  venue,  without 

30.      See  also  Hennessy  v,  Nicol,  105  the  necessity  of  a  formal  order.     Peo- 

Cal.  138;  Powell  V,  Sutro,  80  Cal.  559.  pie  v,  De  La  Guerra,  24  Cal.  73. 

1.  Bight  to  Postpone. — When  defend-  Postponement  of  Motion  until  answer 
ant  has  demurred  and  moved  to  change  and  cross  motion  to  retain  cause  is  not 
the  place  of  trial  to  the  county  of  his  an  order  denying  the  motion.  Wallace 
residence,  the  court  cannot   postpone  v,  Owsley,  11  Mont.  219. 

the  hearing  of  the   motion  until  -the  Beftual  of  Justice  to  Swear  Applicant, 

answer  is  filed.     Heald  v,  Hendy,  65  — The  refusal  of  a  justice  of  the  peace 

Cal.  321.  to  swear  an  applicant  to  an   affidavit 

Discretion. — Where  a  new  trial  and  a  for  a  change  of  place  of  trial  for  prej- 

continuance  have  been  granted,  it  is  udice  of  the  justice,  upon  the  ground 

discretionary  with  the  court  whether  of  the   insufficiency  of   the  affidavit, 

to  hear  a  motion  for  a  change  of  venue  is  tantamount   to  the  refusal  of  the 

at  that  term  or  to  postpone  the  hear-  change  upon  the  ground  of  the  insuf- 

ing  to  the  term  to  which  the  cause  was  ficiency  of  the  affidavit,  although  the 

continued.      Coit   v,    Elliott,  28   Ark.  applicant  might  have  made  the  veri- 

294.  fication    before   some    other    person. 

2.  State  V,  Elkins,  63  Mo.  159;  Roths-  Swan  v.  Bournes.  47  Iowa  50T. 
child  V,  State,  7  Tex.  App.  519.     But  4.  Moore  v.  Pillsbury,  43  How.  Pr. 
see  Ex  p,  Bryan,  44  Ala.  402.  (N.  Y.  Supreme  Ct.)  142. 

Civil  Case. — A  cause  may  be  removed  Koi^oinder  of  Issne. — Decision  of  an 

to  another  county  in   the  absence  of  application  for  a  change  may  be  sus- 

one   of  the   parties   who,  if    he  were  pended   until    the   issues   are    made, 

present,  could  show  good  reason  for  Matlock  v.  Fry,  15  Ind.  483. 

not  trying  it  in  the  county  to  which  Passing  on  Application  in  Part. —Where 

the  change  was  sought.     Newport  v.  an  application   is   made  for  a  change 

Rowen,  4  Hayw.  (Tenn.)  195.  on  account  of  the   prejudice  both  of 

Criminal  Cause. — The  granting  of  a  the  inhabitants  and  of  the  judge,  the 

change  of  venue  in  the  absence  of  a  judge   may   order    the   case  sent  xo 

prisoner,  on  his  application,  is  a  matter  another  county  in  the  same  circuit,  and 

addressing    itself    to   the   sound   dis-  reserve  action  upon  the  remainder  of 

cretion   of  the  court,  and  if  granted  the  application  until  the  case  is  there 

the  accused  is    estopped    to  deny  the  reached,  and  when  reached  may  order 

legality  or  propriety  of  the  action  of  the  election  of  a  special  judge  to  try 

the  court.      Hopkins  v.  State,  10  Lea  the  case.      Leise  v,  Mitchell,  53  Mo. 

(Tenn.)  204.  App.  563. 

S.  Mods  of  Determination. — Themeth-  Pending  Examination  of  Jnron.~Tbe 

od  of  the  disposition  of  a  motion  for  court   may  withhold  its   decision,  on 

a  change  of  venue  is  immaterial  if  the  motion  for  a  change  of  venue  for  local 

disposition  is  proper.     Demoss  v.  No-  prejudice,   until   it  is    satisfied  from 

ble,  6  Iowa  530.  an  examination   of  the  jurors   as  10 

Judgment    by    Dcfianlt. — Judgment  whether  or  not  a   fair  and  impartial 

against  a  party  by  default  virtually  trial  can  be  had.     State  v,  Millain,  3 

overrules  a    pending  motion  by  him  Nev.  409;  State  v.  Gray,  19  Nev.  212. 
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the  effect  of  an  erroneous  determination  is  largely  dependent 
upon  the  absolute  right  of  the  applicant  to  the  change,*  and 
though  the  court  may  have  decided  erroneously,  the  error  may  be 
waived.* 

16.  Costs.*— In  some  states  payment  of  costs  as  a  condition  of 
the  change  is  required  by  statute,*  while  in  others  costs  and  ex- 
penses attendant  upon  the  change  may  be  imposed  by  the  court.* 

1.  BflBMt  of  Subsequent  Proceedinge. —  Babiequently  Proeeeding  to  Trial. — By 

Where  upon  compliance  with  the  stat-  going  to   trial  before  the  same  judge 

ute  an  applicant  is  entitled  to  a  change  without  objection  two  years  after  his 

as  of  course,  on  denial  of  the  applica-  refusal  to  change  the  venue,  error,  if 

tion  all  subsequent  proceedings  in  the  any,  in  such  refusal  is  waived.     Noyes 

cause   are  coram  nan  judice.     Smelzer  v,  Kern,  94  111.  521. 

V.    Lockhart,   97  Ind.  315.     To  same  8.  Chapin   v.   Brown,  17  Kan.  142; 

effect   Godbe  v,  McCormick,  i    Mont.  Oakley  v,  Dunn,  63  Mich.  494;  Peyton 

105.  V,  Johnson,  37  Neb.  886. 

Lossof  Jurisdiction.— Where  a  justice  4.  Sill  v.  TrumbuU,  i  Cow.  (N.  Y.) 

erroneously  overrules  a  sufficient  ap-  589;   Dodge  v,  Barden,  33  Wis.   246. 

plication,  he  does   not  lose  jurisdic-  But  see  Worthy  t'.  Gilbert,  4  Johns.  (N. 

tion  so  as  to  invalidate  a  judgment  Y.)  492;  Bantley  v,  Stowell,  82  Wis. 

subsequently  rendered  by  him.  Barn-  244. 

hart  V,  Davis,  30  Kan.  520.     To  same  Defective  Moring  Papers.  —  Costs  may 

effect  Turner  v.  Conkcy,  132  Ind.  248.  be  allowed  where  the  moving  party 

Validity  of  Judgment. — Although   a  fails  because  his  papers  are  defective, 

motion  for  change  of  venue  is  erro-  Sill  v,  Trumbull,  i  Cow.  (N.  Y.)  589. 

neously  overruled,  the  judgment  sub-  Bud  Faith.  —  Motion   made   in    bad 

sequently   rendered    is   not  void   for  faith  will  be  denied  with  costs.     Kil- 

want    of    jurisdiction.     Ottumwa    v.  bourne  v.  Fairchild,  12  Wend.  (N.  Y.) 

Schaub,  52  Iowa  515.  293. 

Change  to  Wrong  Connty.— A  judg-  Expenses  of  Witnesses.  —  Provision 

rocnt  cannot    be   impeached  because  may  be  made   for  the   increased  ex- 

the  county  to  which  the  cause  was  pense  of  defendant's  witnesses.     Peo- 

transferred  was  not  the  nearest  one.  pie  v.    Baker,  3  Park.    Cr.   Rep.   (N. 

Gage  t'.  Downey,  79  Cal.  149.    See  also  Y.  Supreme  Ct.)  i8i,  3  Abb.  Pr.  (N. 

Kennedy  v.  Com.,  78  Ky.  447.  Y.)  42;  Allen  v.  Skiff,  2  Iowa  433. 

Personal  Liability  of  Magistrate. — AI-  The  venue  should  not  be  retained 

though  a  magistrate  may  maliciously  or  changed  on  stipulation  to  pay  the 

or    corruptly   refuse    to  change  the  expense  of  the  other  party's  witnesses, 

venue  upon  proper  application,    yet  Harrower  v.    Betts,   2  Cow.   (N.  Y.) 

he  is  not  civilly  liable,  although  as  a  496;    Rathbone  v,  Harmon,   4  Wend, 

result  of    the  trial   the    applicant  is  (N.  Y.)  208. 

fined  and  imprisoned.     State  v.  Wol-  Motion  Expenses  —  Codefendant.  —  A 

ever.  127  Ind.  306.  party  improperly  joined  as  defendant, 

2.  Hawes  v.  State,  88  Ala,  37.  m  an  action  brought  in  a  county  other 
Failure  to  Speolfy  Qronnd  of  Motion  than  that  of  his  residence,  is  entitled 

for  New  Trial. — A  motion  for  a  new  to  the  expenses  of  his  motion  to 
trial  which  does  not  specify  the  grant-  change  the  place  of  trial,  where  his 
ing  of  a  change  of  venue  as  a  ground  liability  does  not  depend  on  that  of  his 
therefor,  waives  the  error,  if  any,  in  codefendants,  Farmers*,  etc.,  Bank 
granting  the  change.  Wilson  v.  John-  v.  Cohen,  71  Iowa  473;  although 
son  (Ind.,  1894),  38  N.  E.  Rep.  38.  after  his  motion  for  the  change  was 
Failure  to  Eizeept. — By  failing  to  ex-  overruled  he  answers,  and  plaintiff 
cept  to  the  denial  of  a  motion  for  dismisses  the  cause  as  to  him.  Farm- 
change  of  venue,  and  proceeding  with  ers',  etc.,  Bank  z/.  Cohen,  71  Iowa 
the  trial    of  the  cause,   the   moving  473. 

party  waives  objection  to  the  refusal  Costs  to  Abide  Event. — The  costs  of  a 

:o  grant  the  motion.     Wilson  v.  Fow-  change  will  abide  the  event.     Norton 

Vr,  3  Ark.  463.  «'•  Rich,  20  Johns.  (N.  Y.)  475* 
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17.  Benewal  of  Application. — Under  certain  circumstances,  after 
denial  of  the  application  it  may  be  renewed,*  but  existing  condi- 
tions must  be  shown  upon  the  renewal  of  the  application.* 

y.  Chakge  Otheb  thah  bt  Apfucatiok— 1.  By  Amendment  of 
Complaint. — Where  by  statute  the  plaintiff  is  allowed  to  amend  his 
complaint  or  declaration  as  of  course,  he  may  change  the  place  of 
trial  by  designating  in  the  amended  complaint  a  county  other 
than  that  designated  in  the  original  complaint  as  the  place  of 
trial.*     But  such  an  amendment  will  not  have  the  effect  of  preju- 

1.  Veeder  v.  Baker,  83  N.  Y.  156;  plication  must  be  renewed  upon  a 
Abrahams  v,  Bensen,  22  Hun  (N.  Y.)  showing  as  to  the  existing  condition 
605;  Perrin  v.  State,  81  Wis.  135.  But  of  things.  State  v.  Nash,  7  Iowa  347. 
see  Purdy  v.  Wardell,  10  Wend.  (N.  Y.)  AAdjavits  Xade  after  Jadgment.— Affi- 
619.  davits  made  long  after  the  trial  and 

Failure  to  Comply  with  Suggeetion  of  judgment  cannot  aid   or   support  an 

Court.  —  Where    the    court   intimates  application  for  change  of  venue  which 

that  the  applicant  may  renew  his  ap-  had  been  properly   overruled  before 

plication,  and  he  fails  to  do  so,  he  can-  the  trial.     Haskins  v.  People,  li  111. 

not  insist  on  appeal  that  it  was  erro-  App.  198. 

neous  to  deny  the   first   application.  Where  a  petition  shows  that  the  prej- 

People  V,  Plummer,  9  Cal.  298.  udice  complained  of  extends  through 

Motion  Going  over  Term.  —  An  appli-  the  entire  county,  it  is  not  competent 

cation  for  a  change  which  is  undis-  for  the  court   to  change    the  venue 

posed  of  at  the  end  of  the  term  may  to  another  judicial  district  within  the 

be  taken  up  and  passed  on  at  the  next  county,  but  it  should  remove  the  trial 

term  without  a  new  application.    Dar-  to  another  county.     Wells  v.  State,  53 

by  V.  Stark,  60  Mo.  51.  Ark.  211. 

Waiyer  of  Bight  by  Failure  to  Benew.  The  right,  under  the  Colo.  Civil 
— After  a  denial  of  a  motion  to  remove  Code,  §  25,  to  a  change  to  the  county 
a  cause  to  the  proper  county,  there  is  in  which  some  part  of  the  land  is  sit- 
no  waiver  of  the  right  by  failure  to  re-  uate  is  absolute,  and  the  court  bar 
new  it  after  the  filing  of  the  amended  no  jurisdiction  to  proceed.  Smith  v 
complaint.  Kennedy  v,  Derrickson,  People,  2  Colo.  App.  99. 
5  Wash.  289.  8.  Conroe    v.    National    Protection 

2.  Presumption  of  Existence  of  Same  Ins.  Co.,  10  How.  Pr.  (N.  Y.  Supreme 
Conditions.  —  Where  a  motion  for  a  Ct.)  403;  Wolverton  v.  Wells,  i  Hill 
change  which  has  been  once  overruled  (N.  Y.)  374;  Swartwout  v.  Payee,  16 
is  renewed  several  months  thereafter  Johns.  (N.  Y.)  149.  And  see  Barstow 
at  a  subsequent  term,  there  is  no  pre-  v.  Randall,  5  Hill(N.Y.)  518;  Feakins 
sumption  of  the  existence  of  the  same  v.  Engel,  i  How.  Pr.  (N.  Y.)  5:  Vcr- 
conditions.  State  v.  Reed  (Idaho,  mont  Cent.  R.  Co.  v.  Northern  R.  Co., 
1894),  35  Pac.  Rep.  706.  6  How.  Pr.  (N.  Y.  Supreme  Ct.)  io6- 

New  Matter  -—  Failure  to  Show  Reason  McCosker  v.  Smith  (Supreme  Ct.).  f^^ 

for  not  Presenting  Earlier. — An  applica-  N.  Y.  Supp.  615,  38  N.  Y.  St.  Rep 

tion  for  a  change  of  venue  is  properly  227,     distinguishing    Wadsworth     * 

denied  where  no  reason   is  shown  in  Georger,   18  Abb.  N.  Cas.  (N.  Y.  Sa 

the  affidavit  why  the  matters  therein  preme  Ct.)  199. 

alleged  were  not  presented  in  the  affi-  Action  Brought  in  Wrong  County.  ^ 

davit  made  in  the  former  application.  After  demand  by  the  plaintiff,  or  if  in 

which  had  been  denied  because  not  in  any  other  wise  it  comes  to  the  know)- 

conformity  with  the  statute.     Logan  edge    of    the    plaintiff    that    he   has 

V.  Logan,  77  Ind.  558.  brought  the  action  in  the  wrong  coun* 

Keoessity  for  Hew  Affidavits.  —  Where  ty,  he  may  mend  his  complaint  as  oi 

a  judgment  in  a  criminal  case  is  re-  course   within   the   time   allowed  ioi 

versed  because  of  refusal  to  change  such  amendments  by  statute.     Toll  r. 

the  place  of  venue  for  local  prejudice,  Cromwell,  12  How.  Pr.  (N.  Y,  Suprcniff 

the  change  cannot  be  ordered  on  the  Ct.)  79;  Stryker  v.  New  York.  Exch. 

affidavits  originally  filed,  but  the  ap-  Bank,  42  Barb.  (N.  Y.)  511,  28  How. 

454 


Change  Other  than 


CHANGE  OF   VENUE. 


by  Application. 


dicing  the  defendant  in  any  proceeding  in  the  cause  taken  by 
him.* 

2.  By  Consent. — By  statute  in  some  states  the  place  of  trial 
may  be  changed  by  consent  of  the  parties,*  while  in  other  states  it 
is  held   that  statutory  authority  therefor  is  unnecessary.*     But 


Pr.  (N.  Y.)  20.  And  see  Wakeman  r. 
Sprague,  7  Cow.  (N.  Y.)  164;  Weiss  v. 
Bethel,  8  Oregon  522. 

Stay  of  ProceedingB  —  Hearing  of  Mo- 
tion for  Change.  —  An  amendment  of 
the  complaint  within  the  time  in  which 
by  statute  amendments  may  be  made 
as  of  course,  will  operate  to  stay  a 
motion  made  to  change  the  venue, 
and  the  motion  may  be  heard  in  the 
county  designated  by  the  amendment. 
Moulton  V,  Beecher,  1  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  235,  52  How.  Pr. 
(N.  Y.)  182. 

Amendment  on  Terms. — Plaintiff  may 
be  permitted  to  amend  on  terms  after 
issue  joined.  Fish  v.  Lyon,  i  How  Pr. 
(N.  Y.)  234;  or  after  notice  of  trial, 
Farrington  v.  Suydam,  9  Wend.  (N.  Y.) 

430. 
Biioretion    to    Orant    Amendment.  — 

Under  the  old  Nexv  York  practice  it 
was  held  that  change  by  amendment 
of  declaration  was  discretionary.  Pain 
V.  Parker,  13  Johns.  (N.  Y.)329. 

Effect  of  Leave  to  Amend.  —  Where 
plaintiff  obtains  leave  to  amend,  his 
notice  of  trial  has  no  effect,  nor  is  de- 
fendant bound  to  take  notice  of  it  un- 
til he  has  received  notice  of  the  change 
of  venue.     Clark  v,  Belden,  19  Johns. 

(N.  Y.)  174. 

Lapse  of  Time  to  Amend. — If  the  time 
has  elapsed  within  which  an  amend- 
ment may  be  made  as  of  course,  the 
plaintiff  cannot  amend  his  complaint 
by  designating  another  place  of  trial 
without  a  motion  for  that  purpose. 
Fish  V,  Lyon,  i  How.  Pr.  (N.  Y.)  234. 

Beqnisites  of  Affidavit  to  Oppose  Motion 
to  Amend. — In  an  affidavit  to  oppose 
the  motion  to  amend  a  declaration  by 
changing  the  venue  the  same  formal- 
ity is  required  as  in  moving.  Brod- 
head  v.  Stanton,  2  How.  Pr.  (N.  Y.) 
27S. 

1.  Fending  Motion  by  Defendant  for 
Change. — Under  a  statute  allowing  an 
amendment  of  the  complaint  once  as 
of  course,  "without  prejudice  to  the 
proceedings  already  had/'  an  amend- 
ment will  not  have  the  effect  of  defeat- 
ing a  motion  by  defendant  to  change 
the  place  of  trial.    Faherty  v,  Schuyler 


Steam  Tow-Boat  Line,  43  Hun  (N.  Y.) 

432. 

Under  a  statute  allowing  plaintiff  to 
amend  his  petition  at  any  time  before 
answer,  he  may,  for  the  purpose  of 
retaining  the  cause,  amend  as  to  the 
nature  of  the  relief  sought,  although 
an  application  for  the  change  has  been 
granted,  if  no  order  has  been  actually 
made.     Allen  v.  Bidwell,  35  Iowa  218. 

Amendment  after  Demand  by  Defend- 
ant for  Change. — Where  an  action  is 
brought  in  a  county  in  which  none  of* 
the  parties  reside,  after  service  of  a 
demand  that  the  place  of  trial  be 
changed  to  the  county  wherein  the  de- 
fendant resides,  it  is  too  late  for  the 
plaintiff  to  amend  the  complaint  by 
designating  the  county  of  his  residence 
as  the  place  of  trial.  Rector  ^'.  Ridg- 
wood  Ice  Co..  38  Hun  (N.  Y.)  293. 

2.  Carroll  County  v,  American  Emi- 
grant Co.,  37  Iowa  371;  Solomon  v. 
Norton  (Ariz.),  11  Pac.  Rep.  108. 

Iowa  Statute — Who  may  Sign  Consent. 
— A  stipulation  for  a  change  of  venue, 
under  section  2590  of  the  Iowa  Code, 
providing  for  a  change  by  the  parties 
and  their  attorneys,  may  be  signed 
either  by  the  parties  or  their  attorneys, 
the  word  **and"  in  the  statute  being 
used  in  a  disjunctive  sense.  Oltrogge 
V,  Schutte,  51  Iowa  279. 

Florida  Statute— NeceBsity  of  Consent. 
— By  the  constitution  of  Florida  (1885, 
art.  5,  ^  19)  an  action  at  law  cannot  be 
transferred  from  the  Circuit  Court  in 
which  it  is  pending  because  of  the 
disqualification  of  the  judge,  except 
on  consent  of  all  the  parties  to  the 
action.  State  v.  Walker,  25  Fla. 
561. 

Bevoeation  of  Consent.  —  Where  a 
statute  provides  that  an  application 
for  a  change  may  be  made  by  consent 
of  all  the  parties,  and  an  application 
is  made  by  one  defendant  with  the 
consent  of  his  codefendant,  the  latter 
may  revoke  his  consent  at  any  time 
before  the  court  has  acted  upon  the 
application.     Schmidt  v,  Mitchell,  84 

III.  195. 

8.  Illinois, — Pierson  v.  Finney.  37  111, 
29. 


455 


Change  other  tliaa  CHANGE  OF    VENUE.  by  Applicatifia. 

the  change  can  be  had  only  for  a  cause  for  which  the  right  is  con- 
ferred by  statute  *  and  must  be  to  a  court  having  jurisdiction  of 
the  subject  matter,*  and  should  be  by  order.' 

3.  By  Demand  and  Coiuent — Another  mode  of  changing  the 
place  of  trial  when  the  action  is  brought  in  the  wrong  county 
exists  in  some  states,  and  consists  in  allowing  a  change  on  the 
demand  of  the  defendant,  followed  by  the  consent  of  the  plaintifiF 
or  the  order  of  the  court.* 

Indiana,  —  Garrigan    v,    Dickey,  i  Co.,  77  Iowa  755;  Yalabusha  County 

Ind.  App.  421.  V.  Carbry,  3  Sined.  &  M.  (Miss.)  529. 

/<;wa.— Davidson  v.  Wheeler,  i  Morr.        Jnriediotion  Conferred  by  ConMnt.  —An 

(Iowa)  238.  agreement  to  change  the  place  of  trial 

Mississippi. — Cboat    v.    Billingsly,  confers  jurisdiction    upon   the  court 

Walk.  (Miss.)  420.  to  which  the  change  is  made.     Tudah 

Nevada, — Lyon  County  v.  Washoe  v,  Vincennes  University,  23  Ind.  273; 

County,  6  Nev.  241.  Garrigan  v,  Dickey,  3  Ind.  App.  421: 

Criminal    Prooeeding.— A  change  of  Center  Tp.   v.    Marion    County,   no 

venue  may  be  had  in  a  criminal  case  Ind.  579.    Compare  Fields  v.  Maloney, 

by   consent,  for  a  cause   within   the  78  Mo.  172. 

statute,  without  a  petition  or  affidavit        Choieo  of  Fomm. — Parties  may  agree 

being  filed  for  that  purpose.    People  v.  to  change   the   place   of    trial   of  an 

Scales,  4  111.  351,  followed  \Ti  Brennan  action,  although  the  forum  is  not  ibe 

V,  People,  15  111.  511.  one  to   which   the  case   would   have 

The    legislature,  representing    the  been  removed  had  no  agreement  been 

state,  may  consent    to  a  change    of  made.     Salter  v.  Salter,  6  Bush  (Ky.) 

venue  in  a  criminal  case  upon  the  ap-  624;  Simpson  v,  Kelley,  Si  Mich.  ti6; 

plication   of  the  accused.     People  v.  Lightfoot  zk  Com.,  80  Ky.  516. 
Judge,  17  Cal.  548.  Eifeot  of  Appearance. — By  consenting 

Second   Change. — A    second    change  to  the  change  and  appearing  in  the 

may  be  granted  by  consent,  notwith-  new  court  the  parties  waive  the  right 

standing  a  statutory    prohibition    of  to  complain   of  irregularities   in  the 

more  than  one  change.     Hourigan  v,  change.     Clark   v.  State,  4  Ind.  268; 

Com.,  94  Ky.  520.  Bosley  v.  Farquar,  2  Blackf.  (Ind.)  61; 

Agreement  by  Counsel. — The  agree-  Rogers  v.  Loop,  51  Iowa  41;  Vaughn 

ment  of  counsel  is  no  ground  for  the  v,  Hixon,  50  Kan.  773. 
change  of  venue  in  a  criminal  case.        8.  State  v.  Buck,  108  Mo.  622. 
Ex  p.  Dennis,  48  Ala.  304.  4.  Bights  of  Joint  Defendants.— The 

1.  Pierson  v.  Finney,  37  111.  39;  Peo-  maker  and  the  indorser  of  negotiable 
pie  V,  Scates,  4  111.  351.  paper  when  sued   together  are  each 

Kecessity  of  Statntory  Authority. — In  entitled   to  the   same   relief— ^.^.,  to 

the  absence  of  any  statutory  authority  a  change  of  the  place  of  trial  as  to 

for  the   transfer  of  causes  from  one  himself — as  if  sued  separately.     And 

court  to  another  the  transfer  cannot  after  a  demand  by  one  for  a  change  of 

be   had   by   consent    of    the    parties,  place  of  trial  has  been  refused,  both 

Evans  v,  Phelps,  77  Iowa  526.  may  join  in  a  motion  to  compel  the 

Presumption  of  Begularity.  — Where  change.  Sherman  v.  Gregory,  42  How. 

by  consent   of  the    parties  an  order  Pr.  (N.  Y.  Supreme  Ct.)  481;  Marsh 

changing    the    venue    is    entered    of  v,  Lowry.    26   Barb.   (N.  Y.)  197,  16 

record,  it  will   be  presumed  that  ap-  How.    Pr.   (N.    Y.)  41;    Philbrick  r. 

plication  was  made,  or  offered  to  be  Boyd,  16  Abb.  Pr.  (N.  Y.  Supreme  Ct) 

made,  as  required  by  statute,  and  that  393;    State    v,    McArthur,     13    Wis. 

objections  thereto,  if  there  were  any,  407. 

were  waived.     Ex  p.  Snow,  28  Ark.        Demurrer  after  Demand.— A  defend- 

471-  «int  who  demands  a  change  before  the 

2.  Davidson  v,  Wheeler,  i  Morr,  time  for  answering  expires  has  an 
(Iowa)  238;  Powers  z/.  Mitchell,  75  Me.  absolute  right  thereto,  and  does  not 
364;  Dykeman  v,  Budd,  3  Wis.  640.  lose  the  same  afterwards  by  demur- 
And  see  Milner  v,  Chicago,   etc.,  R.  ring  and  resisting  a  motion  for  judg- 
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Oljeet  ef  Demand. — The  object  of  the  demand  is  to  allow  the 
plaintiff  an  opportunity  of  voluntarily  correcting  his  error  by 
amendment,  stipulation,  or  otherwise,  thus  obviating  the  neces- 
sity of  a  motion.* 

Sni&cienoy,  Servioe,  and  Eifeet. — The  demand  should  be  sufficient  in 
form  and  substance,*  and  usually  it  is  required  to  be  served  at 
the  time  of  appearance  by  the  defendant,  or  before  or  at  the 
time  of  answering ;  •  but  it  will  not  of  itself  work  the  change, 
which  can  only  be  effected  by  consent  or  order.* 

Snggeftion  of  County — SnrploBage. — A 
suggestion  as  to  the  proper  county  is 
surplusage.  Philbrick  v.  Boyd,  i6 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  393. 

8.  Mairs  v,  Remsen»  3  Code  Rep. 
(N.  Y.  Supreme  Ct.)  138;  Vale  v, 
Brooklyn  Cross-Town  R.  Co.,  12  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  102. 
And  see  Lesser  v,  Williams  (Supreme 
Ct.),  5  N.  Y.  Supp.  97. 

Simnltaneons  Servioe  of  Appearanoe  and 
Demand.  —  Appearance  and  demand 
signed  by  the  attorney  and  served 
simultaneously  will  be  sufficient.  Peo- 
ple V,  Larue,  66  Cal.  235. 

Demand  Prior  to  Appearance  and  An- 
swer.— The  affidavit  and  demand  that 
the  trial  be  had  in  the  proper  county 
must  be  filed  upon  appearance  and 
answer  or  demurrer.  A  filing  prior 
thereto  is  of  no  avail.  Nicholl  r. 
Nicholl,  66  Cal.  36. 

After  Anewer.— A  demand  after  an- 
swer is  of  no  avail,  though  defendant 
answered  before  his  time  to  do  so  ex- 
pired. Milligan  v,  Brophy,  2  Code 
Rep.  (N.  Y.  Supreme  Ct.)  118. 

Prior  to  Amended  Answer. — The  de- 
mand is  sufficient  if  served  before  the 
time  to  serve  an  amended  answer  has 
expired.  Shepard  v.  Squire  (Supreme 
Ct.),  28  N.  Y.  Supp.  218;  Penniman  v. 
Fuller,  etc.,  Co.,  133  N.  Y.  442,  62 
Hun(N.  Y.)473. 

Same  Day  as  Answer. — It  is  sufficient 
if  the  demand  is  made  the  same  day 
that  the  answer  is  served,  but  there- 
after. Ganz  V.  Edison  Electric  Illu- 
minating Co.  (Supreme  Ct.),  29  N.  Y. 
Supp.  810. 

Motion  on  Disregard  of  Demand. — If 
defendant  fail  to  move  within  the 
time  prescribed  by  statute,  and  after 
his  demand  has  been  disregarded,  his 
right  is  gone  and  cannot  be  revived. 
Taylor  v.  Smith  (Supreme  Ct.),  11  N. 
Y.  Supp.  29;  Thompson  v.  Heidenrich, 
66   How.    Pr.    (N.    Y.    Supreme    Ct.) 

391- 
4.  Hasbrouck  v.  M'Adam,  4  How. 

Pr.  (N.  Y.  Supreme  Ct.)  342;  Houck 


ment  on  frivolous  demurrer.     Foster 
V.  Bacon,  9  Wis.  345. 

Diiqnaliiloation  of  Jndge  in  Proper 
County. — Where  due  demand  is  made 
for  a  change  to  the  county  of  the  de- 
fendant's residence,  the  venue  must 
be  thereto  changed,  notwithstanding 
that  the  judge  in  that  county  was  of 
counsel  for  the  plaintiff  before  election 
to  office.     State  v.  McArthur,  13  Wis. 

407. 

California  Superior  Court —Failure  to 
Demand  below. — Under  Code  Civ.  Pro. 
Cal.,  ^  396,  the  Superior  Court  has  no 
power  to  transfer  a  cause  to  another 
countv,  where  no  demand  for  the 
change  was  made  in  the  justice's 
court.     Powell  v.  Sutro,  80  Cal.  559. 

Failure  to  Demand — Waiver. — A  fail- 
ure to  demand  a  change  as  required 
by  statute  will  amount  to  a  waiver  of 
the  right  to  remove  the  cause.  Elam 
V,  Griffin,  19  Nev.  442  ;  Pennic  v, 
Visher,  94  Cal.  323. 

Power  of  Conrt  to  Dispense  with  De- 
mand.— If  the  statute  is  directory  and 
not  mandatory,  in  a  proper  case  the 
court  may  dispense  with  the  demand, 
and  change  the  place  of  trial.  Mc- 
Conihe  v.  Palmer,  76  Hun  (N.  Y.) 
116.  See  also  Hinchman  v.  Butler,  7 
How.  Pr.  (N.  Y.  Supreme  Ct.)  462. 
But  see  Vermont  Central  R.  Co.  v. 
Northern  R.  Co.,  6  How.  Pr.  (N.  Y. 
Supreme  Ct.)  106. 

1.  Vermont  Cent.  R.  Co.  v.  Northern 
R.  Co.,  6  How.  Pr.  (N.  Y.  Supreme 
Ct.)  106;  Elam  V,  Griffin,  19  Nev.  442. 

3.  Notice  of  motion  for  a  change  will 
not  constitute  a  demand.  Byrne  v, 
Byrne,  57  Cal.  348;  Estrada  v.  Orefia, 
54  Cal.  407. 

Demand  by  Attorney. — A  demand  in 
-writing,  signed  by  the  attorney  for  the 
defendant,  is  sufficient.  Lee  v,  Buck- 
heit,  46  Wis.  246. 

Irregularity  —  Bpeoifying  Improper 
County. — A  demand  specifying  an  im- 
proper county  is  irregular.  Beards- 
Icy  V.  Dickerson,  4  How.  Pr.  (N.  Y, 
Supreme  Ct.)  8i« 
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VI  To  What  County  ob  Place  Chakoe  xat  be  Had. — Irre- 
spective of  changes  to  the  proper  county  of  actions  brought  in  the 
wrong  county,  some  statutes  require  that  on  ordering  a  change 
the  cause  shall  be  sent  to  the  nearest  county  or  county  seat,* 


V.  Lasher,  17  How.  Pr.  (N.  Y.  Supreme 
Ct.)  520. 

In  Wlscontin,  under  Rev.  Stat.,  1878, 
§  2621,  the  service  of  the  consent 
works  a  change  without  further  act  of 
the  parties.  Tucker  v,  Grover,  53 
Wis.  53;  Woodward  v.  Hanchett,  52 
Wis.  482.  And  see  Foster  v.  Bacon, 
9  Wis.  345;  State  v.  Mc Arthur,  13  Wis. 
407. 

EffiBct  of  Betaining — Informal  Consent. 
— Informality  in  a  stipulation  consent- 
ing to  the  change  is  waived  by  its  re- 
ception and  retention  without  objec- 
tion. Philbrick  v.  Boyd,  16  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  393. 

Xotion  after  Disregard  of  Demand. — 
If,  after  demand,  plaintiff  refuses  to 
make  the  change,  defendant  must 
move  to  compel  the  transfer.  Moore 
V.  Gardner,  5  How.  Pr.  (N.  Y.  Supreme 
Ct.)  243;  Hasbrouck  v.  M'Adam,  4 
How.  Pr.  (N.  Y.  Supreme  Ct.)  342; 
Houck  V.  Lasher,  17  How.  Pr.  (N.  Y. 
Supreme  Ct.)  520:  Mairs  v.  Remsen, 
3  Code  Rep.  (N.  Y.  Supreme  Ct.) 
138. 

Befnea]  of  Conditional  Consent — ^Effeot 
on  Motion. — If  defendants  refuse  to 
accept  plaintiff's  consent,  offered  with 
a  condition  that  defendants  take 
short  notice  of  trial,  the  motion  will 
be  denied  unless  excuse  is  shown. 
Smith  V,  Prior,  9  Wend.  (N.  Y.)  498. 

Stay  of  Proceedings. — In  Wisconsin 
a  demand  to  change  the  place  of  trial 
will  not  operate  as  a  stay  of  proceed- 
ings, Moe  V.  Moe,  39  Wis.  308;  unless 
the  action  is  begun  and  the  summons 
served  in  the  county  wherein  the  de- 
fendant does  not  reside,  Bonnell  v. 
Gray,  36  Wis.  574;  Levy  v.  Goldberg, 
40  Wis.  308, 

1.  Saeger  v.  Railroad  Co.,  i  Leg. 
Gaz.  (Pa.)  116;  Early  v.  State,  i  Tex. 
App.  249;  Harrison  v.  State,  3  Tex. 

App.  559- 

Which  is  the  "  Kearest  Connty."— The 
nearest  county  is  the  one  whose  county 
seat  is  nearest.  Coover  v,  Daven- 
port, I  Heisk.  (Tenn.)  368. 

The  nearest  courthouse  does  not 
necessarily  mean  the  one  nearest  by 
actual  measurement,  but  the  one  most 
convenient   of    access    by   the    usual 


traveled  route.  Shaw  v.  Cade.  54 
Tex.  307.  Compare  Boyett  v.  State, 
26  Tex.  App.  689. 

Nor  does  it  necessarily  mean  the 
courthouse  most  accessible  by  rail. 
Loonie  v.  Tillman,  3  Tex.  Civ.  App. 
332,  explaining  Shaw  v.  Cade,  54 
Tex.  307. 

Necessity  of  Proof  as  to  Kearest  Connty. 
— The  application  may  be  denied  if 
the  applicant  fails  to  furnish  the  court 
with  proof  as  to  which  is  the  nearest 
county.  Simmons  v.  St.  Paul,  etc., 
R.  Co.,  18  Minn.  184. 

Judicial  Notice  of  Distance. — The 
court  will  take  judicial  notice  as  to 
the  comparative  distance  of  county 
seats,  for  the  purpose  of  designating 
the  county  to  which  the  change  is  to  be 
made.  Coover  v.  Davenport,  i  Heisk. 
(Tenn.)  368. 

Necessity  of  Designating  Nearest  Connty 
— Illinois. — Where  a  statute  requires 
a  change  to  the  nearest  county,  a 
change  to  a  county  not  the  nearest  is 
erroneous  where  no  objection  is  made 
to  the  counties  nearer.  Baxter  v. 
People,  7  111.  578. 

Discretion  nnder  Texas  Statnte. — 
Under  Tex.  Code  Crim.  Pro.,  art.  576, 
providing  that  the  district  judge  pre- 
siding in  a  criminal  case  may,  upon  his 
own  motion,  order  a  change  to  any 
county  in  his  own  or  an  adjoining  dis- 
trict, the  judge  is  not  obliged  to  send 
the  cause  to  the  nearest  county,  since 
it  is  only  when  the  change  is  granted 
upon  application  of  the  state  or  of  the 
defendant  that  this  duty  is  imposed 
upon  him.  Frizzell  v*  State,  30  Tex. 
App.  42. 

Conclnsiveness  of  Designation. — Under 
the  Wisconsin  statute  (Rev.  Stat.,  §5 
4809)  the  determination  of  the  magis- 
trate to  whom  the  application  is  made 
as  to  who  is  "  the  nearest  magistrate  '* 
is  conclusive.  Martin  v.  State,  79 
Wis.  165. 

Effect  of  Wrongfol  Designation. — 
Where,  by  miscalculating  the  dis- 
tances, a  judge  erroneously  trans- 
ferred a  cause  to  a  court  other  than  the 
one  nearest  the  court  where  the  cause 
originated,  as  required  by  statute,  the 
judgment  rendered  cannot  be  attacked 
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to  the  most  convenient  county,^  or  to  an  adjoining  county  *  free 

collaterally.      Gage    v,    Downey,   79  County. — Anne  Arundel  county  is  not 

Cal.  140.  an  adjoining  jurisdiction  to  Baltimore 

Keoesflity  of  Objection  before  TriaL—  city  within  the  statutes  of  Maryland 

An  objection  that  the  county  to  which  in  force  in  1855.    Raab  v.  State,  7  Md. 

the   cause    was   removed    is   not   the  483. 

nearest  county  must  be  taken  before  Adjoining  Coonty  Court.  —  A  court 

a   trial   on   the   merits,  or  it   will   be  which  is  substantially  a  county  court, 

deemed  to  have  been  waived.     Skelly  although  not  so  denominated,  is  with- 

V.  Jefferson  Branch  Bank,  9  Ohio  St.  in  a  statute  authorizing  a  change  of 

606.  venue   from  a  county  court  to  an  ad- 

1.  Determination  of  Most  Convenient  joining  county  court.     Davis  v.  State, 

County— What  may  be  Considered.— Code  3  Har.  &  J.  (Md.)  154.     And  see  also 

Iowa    1851,    g    1708,    authorizing     a  State  v.  Shillinger,  6  Md.  449. 

change  of  venue  to  the  most  conven-  A^oining  Circuit.  —  Counties   com- 

ient  county  to  which  there  is  no  excep-  posing  a  circuit  and  adjoining  a  county 

tion.  does  not  refer  alone  to  locality,  in  which  a  municipal  court  is  situated 

but  has  a  broader  s'gnificance,  and  in  will  constitute    an    adjoining   circuit 

determining  which  county  is  the  most  within  the  meaning  of  a  statute   au- 

convenient,   the    court,   to   some  ex-  thorizing  a  change  from  a  municipal 

tent,  must  consider  the   peculiar  cir*  court  to  an  adjoining  circuit.     Baker 

cumstances  of  each  case,  the  proba-  v.  State,  80  Wis.  416. 

bility  of  a  speedy  trial,  the  residences  Wisconsin  —  Ashland  County.  — With 

of  the  parties  and  their  witnesses,  and  reference   to   the  Ashland  Municipal 

the  convenience  of  counsel.     Allen  v.  Court,   the   fifteenth   judicial  circuit. 

Skiff,  2  Iowa  433.  which  includes   Ashland   county  and 

The  court   looks   to  the  county  in  all  the  contiguous  counties,   was  an 

which  the  witnesses  reside  rather  than  adjoining  circuit  within  the  meaning 

to  the  distance  to   be  traveled,  and,  of  a  statute  (Laws  of  1883,  c.   218)  al- 

in  general,  convenience  will  be  best  lowing  a  change  from  such  court   to 

consulted  by  having  the  trial  in  the  an  adjoining  circuit.     Perrin  v.  State, 

county  wherein  the  witnesses  reside.  81  Wis.  135. 

HuU    V,    Hull.    I    Hill    (N.   Y.)  671;  Failure  to  Agree  on  AcQoining  County. 

People  V.  Wright,  5  How.  Pr.   (N.  Y.  — In  Kentucky  a   change  will   not   be 

Supreme  Ct.)  23.  made    to    a    county   other    than    the 

Belay  in  Convenient  County. — Probable  one  adjoining,  merely  because  the 
delay  of  trial  in  the  county  which  parties  cannot  agree  on  the  one  ad- 
would  otherwise  be  most  convenient  joining.  Miller  v.  Cabell,  81  Ky.  178. 
furnishes  a  reason  for  refusing  the  Change  to  Nonacyoining  County  by 
chancre.  King  v,  Vanderbilt,  7  How.  Consent. — On  motion  of  the  accused 
Pr.  (N.  Y.  Supreme  Ct.)385;  Goodrich  and  the  consent  of  the  state's  attor- 
V.  Vanderbilt,  7  How.  Pr.  (N.  Y.  Su-  ney  a  change  may  be  had  to  a  county 
preme  Ct.)  467.  which  does  not  adjoin.     Lightfoot  v, 

3.  State  V.  McCarty  (Ohio,  1895),  39  Com.,  80  Ky.  516. 

N.  E.  Rep.  1041:  Waldron  v,  Evans,  i  Selection  of  Acydning  County — Texas 

Dakota  11.  Statute.— Under  a   statute  allowing  a 

A  statute  authorizing  a  change  of  judge,  upon  his  own  motion,  to  change 

venue  from  a  city  because  of  the  prej-  the  venue  in  a  criminal  case  to  any 

udice  of  the  inhabitants  of  the  county  county  in  his  own  or  an  adjoining  dis- 

will  be  construed  to  allow  a  change  to  trict,  it  is  unnecessary  that  the  change 

another  county.  State  v,  Tiedemann,  should   be    made   to  the   county  the 

69  Mo.  515.  county  seat  of  which  is  nearest  to  that 

What  is   an  Acyoining  County — City  from  which  the  change  is  made.  Boy- 

and  County. — Where  a  city  is  situated  ett  v.  State,  26  Tex.  App.  689. 

in  a  county,  but  both  are  separate  and  Selection  of  Eemote  County. — Though 

independent    municipal   corporations  ordinarily,  where  the  place  of  trial  is 

for  all    governmental    purposes,  the  changed,  an   adjoining  county  is  se- 

county,  as  to  the  city,  is  an  adjoining  lected,  a  more  remote  county  may  be 

county.      Wright   v.  Hamner,    5  Md.  chosen  where  the  same  prejudice  ex- 

370.  tends  to  the  adjoining  counties.    Peo- 

Baltimore   City   and    Anne    Arandel  pie  v.  Baker,  3  Park.  Cr.  Rep.  (N.  Y« 
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from  objection  ;  that  is,  a  county  wherein  no  obstacle  to  a  fair 
and  impartial  trial  exists.^ 

Supreme  Ct.)  i8i,  3  Abb.  Pr.  (N.  Y.)  with  the  court,  which  may  receive  evi- 

43.  dence  from  such  sources  as  will  satisfy 

Proziniity  of  Conrthooief.  —  In  Will-  its  conscience  in  the  exercise  of  such 

iams  V,  Fellows,  9  Wend.  (N.  Y.)45ii  discretion.     Territory  v,  Kelly,  2  N. 

a  change  was  granted  to  an  adjoining  Mex.  293. 

county,  though  the  distance  between  Decision  by  Disqualified  Judge.  —  A 

the  courthouses  was  inconsiderable.  judge    disqualified    from    hearing    a 

1.  Rothschild  v.  State,  7  Tex.  App.  cause  by  reason  of  his  own  prejudice 
S19;  People  V,  Baker,  3  Park.  Cr.  cannot  retain  jurisdiction  for  the  pur- 
Rep.  (N.  Y.  Supreme  Ct.)  181.  Ex p,  pose  of  determining  the  prejudice  of 
Reeves,  51  Ala.  55.  the  judge  of  another  court,  to  which 

Presentation  of  Otgeotiou.  —  Objec-  by  statute  the  cause  must  be  sent, 

tion   to    the    nearest    county   should  Northwestern   Iron  Co.  v.  Crane,  66 

appear  in  the  application.     Harrison  Wis.  567. 

V.  State,  3  Tex.  App.  559.  ObjeoUon  to  All  Adjoining  Counties  in 

What  mast  he  Shown. — Before  a  case  District. — Under  a  statute  (Gen.  Stat, 

can  be  sent  to  a  county  other  than  an  Ky.,  c.  12,  art.  4,  §  i)  providing  that 

adjoining  one  it  is  necessary  to  show  when  grounds  for  a  change  are  made 

that  the  parties  could  not  obtain  a  fair  out,  the  court  shall  *'  order  the  trial  to 

and  impartial   trial  in  the   adjoining  be  had  in   some  adjacent   county  to 

counties  ;    the    fact  that   the    parties  which  there   is   no  valid   objection," 

could    not    agree    on    an     adjoining  and  that  "  if  objections  are  taken  and 

county  is   immaterial.     Miller  v,  Ca-  sustained   to   all  adjoining   counties, 

bell,  81  Ky.  178.  then  the  change  shall  be  made  to  the 

Neoeesity  that  Objection  he  Valid. —  nearest  county  to  which   there  is  no 

Where  one  accused  of  crime  is  entitled  valid  objection,  giving  precedence  to 

as  a  matter  of   right  to  a  change  of  the  counties  of  the  same  judicial  dis- 

venue  from  the  county  in  which  he  is  trict,"  where  all  the  adjoining  coun- 

charged  to   have    committed  the  of-  ties  have  been  objected  to  and  the  oh- 

fense,  he  may  object  to  an  adjoining  jections  sustained,  it  is  proper  to  send 

county  upon  the  ground  that  he  can-  the  cause  to  an  adjoining  county  in 

not  have  a  fair  and  impartial   trial;  another  district.     Kennedy  v.  Com., 

but  his  objection  must  be  a  valid  one,  78  Ky.  447. 

and  the  court  may  hear  proof  on  the  Constmction  of  Iowa  Statute. — Iowa 

subject.     Mickey   v.    Com.,   13    Bush  Code,  §  4671,    requiring  a  justice  of 

(Ky.)  237.  the    peace    before   whom     an  action 

Hearing  as  to  Objections. — Where  ex-  or    proceeding  is    commenced,   who 

ception   is    taken    to    the    county  to  changes  the  place  of  trial,  to  transmit 

which  it  is  proposed  to  send  the  cause  all  the  original  papers  together  with 

to  be  tried,  counter  affidavits  are  ad-  a  transcript  of  all  his  docket  entries 

missible.      Territory    t/.  Kelly,    2    N.  "to  the   next  nearest  justice   in  the 

Mex.  292.  county   against    whom    none  of  the 

Province  of  Judge. — The  judge  to  above  objections  exist,'*  unless  such 
whom  the  application  is  made  must  justice  be  a  party  to  the  action,  or  re- 
decide  which  is  the  nearest  county  lated  to  either  party  by  consanguinity 
free  from  exception,  -ffjc/.  Hodges,  or  affinity  within  the  fourth  degree,  or 
59  Ala.  305.  he  has  been  attorney  for  either  party 

It  is  immaterial  in  what  manner  the  in    the    action    or    proceeding,    does 

court  became  satisfied  that  there  was  not  refer  to  the  objections  for  which  a 

objection   to   the   county  to   which  a  change  is  authorized  by  the  next  pre- 

change  was  proposed  to  be  made,  un-  ceding  section  (4670),  and  which  are 

less   it    appear    that   the    applicant's  therein    enumerated.       Albertson    v, 

cause    was    actually    and     positively  Kriechbaum,  65  Iowa  11. 

prejudiced     by    the  court's    action.  Change    to     Nearest    Unobjectionable 

Mondragon  z'.  State,  33  Tex.  480.  Justice. — Where    the    affidavit  shows 

In  determining  whether  or  not  the  that  the  nearest  justice  to  whom  the 

nearest  county  is  free  from  exception  cause   can    be   transferred   is   biased 

the  affidavits  of  the  moving  party  are  and  prejudiced  against  the  applicant, 

not  conclusive,  but  a  discretion  rests  it  is  error  to  transfer  the  cause  to 
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Olijections  to  County  to  which  Caoio  ii  8ont. — However,  the  existence  of 
objections  to  the  county,  to  the  court,  or  to  the  place  of  trial  to 
which,  by  statute,  the  cause  should  be  sent  will  not  always,  of 
itself,  affect  the  right  to  order  the  change.* 

And  in  some  jurisdictions  allegations  of  the  existence  of  objec- 
tions to  the  proposed  county  may  be  treated  as  surplusage.* 

Biicretion  of  Court. — Usually,  in  determining  the  county  to  which 
the  change  should  properly  be  made,  the  court  is  vested  with  a 
discretion  ;  •  but  error  in  exercising  the  discretion  by  designat- 
ing an  improper  county  will  not  necessarily  invalidate  the  subse- 
quent proceedings.* 

such  justice,  in  view  of  a  statutory  79.  Andsee  Philbrick  v.  Boyd,  16  Abb. 

provision    that   the   change   shall   be  Pr.  (N.  Y.  Supreme  Ct.)  393. 

made  to  the  nearest  justice  to  whom  8.  Dakota,  —  Waldron   v.    Evans,  i 

the  objection  does  not  apply.     Peyton  Dakota  11. 

V.  Johnson,  37  Neb.  886.  Indiana, — Hubbard  v.  State,  7  Ind. 

waiyer  by  Failure  to  State  Objeetioiii.  160. 

— Under  the  Nebraska  Act  of  March  Maryland, — Atlantic,    etc.,    Consol. 

25,  1871  (Gen.  Stat.,  §  718),  the  appli-  Coal   Co.  v,   Maryland   Coal   Co.,  64 

cant  *may  state  in  his  affidavit  his  ob-  Md.  302. 

jections  to  the  next   nearest   justice,  Michigan, —  Pack  v.    Simpson,    74 

and  if  he  fail  to  do  so  his   objections  Mich.  28;  Grostick  v,  Detroit,  etc..  R.^ 

will  be  deemed  waived.     In  re  Garst,  Co.,  96  Mich.  495;  In  re  Sanborn's  Es- 

10  Neb.  79.  tate,   96  Mich.   606;    Bolles  v,  Sault 

1.  California. — Rathgeb  v,  Tiscor-  Sav.  Bank  Loan,  etc.,  Co.,  86  Mich, 
nia,  66  Cal.  96.  229. 

Indiana.  —  Michigan   Mut.    L.   Ins.  Missouri,  —  State  v,   0*Bryan,    102 

Co.  V,  Naugle,  130   Ind.  79;  Pettit  v.  Mo.  254;  State  v.  Higgerson,  no  Mo. 

State,  135  Ind.  393.  213. 

Missouri, — State  v.  Wofford,  119  Mo.  South  Carolina, — State  v,  Coleman, 

408.  8  S.  Car.  237. 

New   York,  —  Bowman    v,    Ely,    2  Tennessee.  —  Greer  v,  Whitfield,   4 

Wend.  (N.  Y.)  250;  Zobieskie  v,  Bau-  Lea  (Tenn.)85. 

dcr,   I   Cai.  (N.  Y.)  4S7;    New  Jersey  Texas.  —  Preston   v.   State,   4  Tex. 

Zinc  Co.  V,  Blood,  8  Abb.  Pr.  (N.  Y.  App.  186. 

Supreme  Ct.)  147;    People  v,  Wright,  Wisconsin. — Bradley  v,  Cramer,  61 

5  How.   Pr.  (N.    Y.  Supreme  Ct.)  23.  Wis.  572;  Martin  v.  State,  79  Wis.  165; 

Compare    Messenger    v.    Holmes,    12  and  see  Jordan  v.  Garrison,  6   How. 

Wend.  (N.   Y.)  203;  People  v.  Webb,  Pr.  (N.  Y.  Supreme  Ct.)  6;  Hinchman 

I  Hill  (N.  Y.)  179.     And  see  Udall  v.  v.  Butler,  7  How.  Pr.  (N.  Y.  Supreme 

Long  Island  R.  Co.,  2  How.  Pr.  (N.  Y.)  Ct.)  462;  Lyon  v.  Lyon,  30  Hun  (N.  Y.) 

138.  455. 

Wisconsin,— SidiX^  v,  McArthur,  13        Statutory    Impainnent    of    Disoretioii 

Wis.  407;  Davics  v.  State,  472  Wis.  54;  Yofted  by  Constitution. — The  discretion 

In    re    McCrory's   Will,    71    Wis.    83;  confided  to  courts    by    constitutional 

distinguishing  Northwestern  Iron  Co.  provision  as  to  where  a  case  shall  be 

V,  Crane,  66  Wis.  567.  taken  when  removed  cannot   be   im- 

Froof  of  Objeotion  by  PlaintiiT.— The  paired  or  controlled  by  statute.     De 

plaintiff  is  not  authorized  to  prove,  by  Murguiondo  v,  Frazier,  63  Md.  94. 

affidavit   or    otherwise,   the   interest.  Change  to  Dittrict  within  County. — 

bias,  or  prejudice  of  the  nearest  jus-  Where  by  statute  a  right  to  change  to 

tice  of  the  peace,  for  the  purpose  of  another  county  is  conferred,  the  ap- 

preventing  the  defendant  from  procur-  plicant  cannot  be  restricted  to  a  change 

ing   a   change   of   the  place  of  trial,  to  a  district  within  the  county  of  ap- 

Paul  V.  Ziebell,43  Neb.  424.  plication.   Wells  v.  State,  53  Ark.  211. 

2.  Wells  V,  State,  53  Ark.  211;  Pet-  4.  Kennedy  v.  Com..  78  Ky.  447: 
tit  V,  State,  135  Ind.  393;  Michigan  Lightfoot  v.  Com.,  80  Ky.  516;  Cole- 
Mut«  L.  Ins.  Co.  V,  Naugle,  130  Ind.  man  v,  Floyd,  131  Ind.  330.     Contra^ 
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Conyenieaoe  of  Partioi  and  Witneeeei. — The  court  may  also  consult  the 
convenience  of  the  parties  and  their  attorneys  and  witnesses;^  and 
in  some  cases  the  parties  themselves  will  be  allowed  to  select  the 
place  of  trial.* 

Change  to  County  onteide  Cirenit  or  Distriet. — Whether  or  not  the  change 
can  be  made  to  a  county  outside  the  judicial  circuit  or  district  is 
entirely  dependent  upon  statutes  relative  thereto,  their  construc- 
tion, application,  and  interpretation.' 


Baxter  v.  People,  7  111.  578.    And  see 
VII.  7.  Effect,  infra. 

1.  Allen  V.  Skiff,  2  Iowa  433;  Hull 
V,  HuU,  I  Hill(N.  Y.)67i;  People  v. 
Wright,  5  How.  Pr.  (N.  Y.  Supreme 
Ct.)23. 

See  also  Simpson  v,  Kelley,  81  Mich. 
it6:  Stimson  v.  Michigan  Shingle  Co., 
71  Mich.  374;  Bolles  v.  Saull  Sav. 
Bank  Loan,  etc.,  Co.,  86  Mich.  229; 
Davidson  v.  Grand  Trunk  Elevator 
Co.,  97  Mich.  456;  In  re  Sanborn's  Es- 
tate, 96  Mich.  606. 

Conyenienco  of  Attomeyi. — Courts  are 
not  bound  to  consult  the  convenience 
of  the  attorneys  in  making  a  change 
of  venue.  Dunklin  County  v.  Clark, 
51  Mo.  60. 

Residenoe  of  AttorneyiT-Convenionoe  of 
WitnoMM. — There  is  no  abuse  of  dis- 
cretion in  transferring  a  suit  to  a 
county  in  which  the  attorneys  for 
both  parties  reside,  instead  of  to  an 
adjoining  county  through  which  the 
road  of  defendant  railway  company 
runs,  and  which  could  be  more  con- 
veniently reached  by  witnesses  resid- 
ing in  the  county  from  whence  the 
transfer  was  made.  Grostick  v,  De- 
troit, etc.,  R.  Co.,  96  Mich.  495. 

2.  Selection  of  Adjoining  Conn ty. — The 
parties  may  select  an  adjoining  county. 
Steckel  v.  Railroad  Co.,  2  Leg.  Gaz. 
(Pa.)  27. 

Selection  of  Keareet  Parish.  — The 
selection  by  an  applicant  of  a  parish  as 
the  nearest  one  will  not  be  disturbed 
on  appeal,  unless  glaringly  erroneous 
or  grossly  unjust.  State  v.  De  Bail- 
Ion,  37  La.  Ann.  392. 

Selection  of  County  to  which  no  Bight 
to  Change  Eziets. — Parties  may  agree 
to  transfer  a  cause  to  a  county  to 
which  otherwise  there  would  be  no 
right  to  send  it.  Simpson  v.  Kelley, 
81  Mich.  116. 

Effect  of  Selection  in  Criminal  Case.— 
Wherethe  purpose  of  a  statute  is  to 
secure  aa  impartial  trial,  and  to  au- 
thorize the  removal  of  a  cause  from 
the  vicinage  by  one  accused  of  crime. 


the  spirit,  if  not  the  letter,  of  the  stat- 
ute will  sustain  a  verdict  of  guilty  or 
of  acquittal  where  the  accused  selects 
the  county  in  which  he  is  to  be  tried, 
although  it  may  not  be  a  county  which 
adjoins  that  in  which  the  offense  was 
committed.  Lightfoot  v.  Com.,  80 
Ky.  516. 

Election  aa  to  Conrt  in  Same  Cireut— 
Effect. — An  election  that  a  cause  shall 
be  removed  to  some  other  court  in  the 
same  circuit  is  equivalent  to  a  selec- 
tion of  the  county  in  which  the  only 
other  court  in  that  circuit  is  situated. 
Atlantic,  etc.,  Consol.  Coal  Co.  v. 
Maryland  Coal  Co.,  64  Md.  302. 

Aliowanoe  of  Election  hy  Court.— In 
an  action  for  libel,  which  defendant 
swore  was  published  in  a  different 
county  from  that  in  which  the  venue 
was  laid,  and  that  he  had  a  number  of 
witnesses  in  such  county,  and  in  a 
third  county  in  which  plaintiff  also  re- 
sided, the  venue  was  changed,  with 
leave  to  plaintiff  to  elect  between  the 
county  asked  for  by  defendant  and 
that  of  his  own  residence.  Nicholson 
V,  Lothrop,  3  Johns.  (N.  Y.)  139. 

Failure  to  Make  Election. — An  order 
which  recites  an  agreement  of  the  par- 
ties that  the  cause  shall  go  to  one  of 
two  counties  specified,  at  the  election 
of  the  plaintiff,  is  incomplete  until 
there  has  been  an  election,  and  the 
court  has  acted  thereon  by  ordering 
transmission  of  the  record  and  papers. 
Ex  p.  Remson.  23  Ala.  25. 

8.  Change  out  of  Diitrict— Abieiiee  of 
Statutory  Restriction. — In  the  absence 
of  statutory  restriction  as  to  the  county 
to  which  a  cause  may  be  sent,  the 
venue  may  be  changed  out  of  the  cir- 
cuit or  district  to  a  county  or  circuit 
in  another  district.  Miller  v,  Toledo, 
etc..  R.  Co.,  33  Ind.  535;  Cromic  «'• 
Hoover,  40  Ind.  49. 

In  Kaniaa  a  defendant,  who,  on  the 
ground  of  impossibility  of  getting  * 
fair  trial,  has  applied  for  a  changp.*° 
another  county  in  the  same  jadiciaj 
district,  still  retains  his  constitutional 
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Court  must  have  Jnrlsdiction. — But   in  all   cases  the  cause   must  be 
sent  to  a  court  of  competent  jurisdiction.* 


right  to  object  to  a  change  to  a  county 
in  another  district.  State  v.  Knapp, 
40  Kan.  148. 

Attaehment  of  Coonty  for  Judicial  Pnr- 
poBOi. — Where  one  county  is  attached 
to  another  for  judicial  purposes,  and 
so  as  to  form  a  single  trial  district,  the 
venue  maybe  changed  to  a  county  out 
of  the  district,  but  adjoining  it,  al- 
though it  does  not  adjoin  the  county 
from  which  the  change  is  had.  State 
V.  Gut.,  13  Minn.  341. 

Change  oat  of  Circuit — Arkansas, — A 
constitutional  provision  (Const.  1874. 
art.  2,  g  10)  that  in  criminal  prosecu- 
tions **the  venue  may  be  changed  to 
any  county  of  the  judicial  district  in 
which  the  indictment  is  found,"  pro- 
hibits, for  any  cause,  a  change  of 
venue  in  such  cases  to  a  county  out- 
side the  judicial  circuit  in  which  the 
indictment  is  found.  State  v,  Flynn, 
31  Ark.  35. 

Maryland. —  Under  a  constitutional 
provision  (Const.  1867,  art.  4,§  8),  re- 
quiring the  removal  of  a  cause  to  some 
other  court  having  jurisdiction,  and  of 
a  different  circuit,  if  the  party  apply- 
ing shall  so  elect,  a  judge  may  order 
the  removal  to  a  court  of  a  different 
circuit,  even  though  the  applicant  fails 
to  make  an  election  at  his  suggestion. 
Kimball  v.  Harman.  34  Md.  401. 

Wisconsin, — Where  prejudice  of  the 
circuit  judge  is  alleged,  the  cause  must 
be  sent  to  some  other  circuit.  North- 
western Iron  Co.  V.  Crane,  66  Wis. 
567. 

Heareet  Connty  Free  firom  Exception — 
Tenneeiee. — Where  a  change  of  venue 
is  required  to  be  made  to  the  nearest 
county  free  from  a  like  exception  com- 
plained of,  the  cause  can  only  be  taken 
out  of  the  circuit  when  the  county 
without  the  circuit  is  nearer  than  any 
within  it  not  subject  to  the  exception. 
Coovcrv.  Davenport,  i  Heisk.  (Tenn.) 
368. 

Change  within  Circuit  —  Miieouri. — 
An  application  for  a  change  to  another 
circuit  for  the  prejudice  of  the  people 
of  the  county  may  properly  be  sent 
to  some  other  county  in  the  same  cir- 
cuit. State  V.  Higgerson,  no  Mo.  213; 
State  V.  Steen,  115  Mo.  474. 

Change  within  County — Prejudice  of 
Judge. — For  prejudice  of  the  judge  a 
cause  may  be  transferred  to  another 
court   within    the  county.      State  v. 


McArthur,    13   Wis.    407;    Curran   v. 
Beach,  20  111.  259. 

Change  out  of  County —Colorado.— A 
statute  (Gen.  Stat.,  c.  22,  §20),  author- 
izing change  from  a  county  court  to 
the  county  court  of  an  adjacent  county, 
or  to  a  district  court  of  the  same 
county,  confers  no  power  to  change 
the  venue  to  the  district  court  of  an- 
other county.  South  Pueblo  News 
Printing,  etc.,  Co.  v,  Moore,  10  Colo. 

254- 

Change  by  Court  having  Exclusive 
Jurisdiction  within  County — Ulinoii. — 
Where  a  court  has  exclusive  jurisdic- 
tion within  the  county  of  appeals  from 
justices  of  the  peace,  it  cannot  direct 
the  transfer  of  the  appeal  to  another 
court  within  the  county, but  must  send 
it  to  a  court  in  another  county  having 
jurisdiction.  Schuchart  v.  Lammey, 
62  Iowa  197.  See  also  McKinney  v. 
Wood,  35  Iowa  167;  Keniston  v.  Hew- 
itt, 48  Iowa  679;  Easton  v,  Fleming, 
51  Iowa  305;  Cerro  Gordo  County 
V,  Wright  County,  59  Iowa  485. 
But  see  Ardery  v,  Chicago,  etc.,  R. 
Co.,  65  Iowa  723,  in  which  a  motion 
was  made  for  a  change  on  account  of 
the  alleged  prejudice  of  a  circuit 
judge,  and  prejudice  was  also  alleged 
against  the  justice  of  the  district 
court,  and  the  applicant  refusing  to 
take  a  change  to  the  district  judge, 
his  application  was  denied. 

Change  from  City  to  Another  County — 
XiBSOurl  Statutes  Conitrued. — A  statute 
providing  for  a  change  of  venue  in  a 
city  for  the  like  causes  and  with  like 
effect  as  provided  by  a  general  act,  and 
also  for  additional  prescribed  causes 
for  which  a  change  may  be  taken  to  a 
court  in  the  county  in  which  the  city 
is  situated,  will  not  take  away  the 
right  to  a  change  for  a  cause  not  so 
prescribed  to  another  county.  State 
V,  O' Bryan,  102  Mo.  254. 

Beading  Amendments  into  Statute. — 
Amendments  to  a  statute  respecting 
the  county  to  which  a  cause  shall  be 
sent  will  not  be  read  into  the  statute 
as  it  existed  when  the  change  was  or- 
dered. Catron  v.  La  Fayette  County, 
106  Mo.  659. 

1.  Court  in  Same  County. — Where  the 
grounds  for  a  change  of  venue  do  not 
require  another  county,  the  change 
may  be  to  another  court  of  competent 
jurisdiction  in  the  same  county.  State 
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Change  in  Ckmnty  Llnef.  —  Likewise  where,  pending  an  action, 
changes  have  been  made  in  county  lines,  the  change  or  the  reten- 
tion of  the  cause  will  depend  upon  the  location  of  the  subject 

matter  of  the  suit,  the  residence  of  the  parties,  or  matters  of  like 
nature.* 

Vn.  The  Obdeb — 1.  JnriBdiction  to  Make. — Unless  otherwise 
provided,  the  order  must  be  made  in  term  time,  and  not  in  vaca- 
tion ;  *  and  the  fact  that  the  ground  assigned  for  the  change  is 

V,  McArthur,  13  Wis.  383.     See  also  that  a  change  may  be  awarded  to  any 

Chittenden     v.    State,    41   Wis.    285:  court   of  record,  the   venue   may  be 

Geiser  Threshing  Mach.   Co.   t^.  Car-  changed  from  one  court  of  record  to 

ter,  31  Wis.  157;  Brockway  v.  Carter,  another  such  court,  regardless  of  the 

25  Wis.  510.  fact  where  the  suit  originated.     Clem- 

What  are  Gonrta  of  Cempetent  Jnrii-  ents  t/.  Greenwell,  40  Mo.  App.  589. 

diction— County  Court  and  Cironit  Conrt  1.  Change  of  County    Linee    Pending 

— ///iWiJ.— Where  an  information  for  Action. — Ejectment    pending   when  a 

misdemeanoris  commenced  in  a  Coun-  new  county  is  created  out  of  an  old 

ty   Court,  a  Circuit  Court  which  has  one  should  be  transferred  according 

cognizance  only  of  the  trial  of  indict-  to  the  location  of  the  lands  and  the 

ments  is  not  a  court  of  competent  ju-  residence    of  the   parties.      Murdock 

risdiction,  within  a  statute  requiring  a  v.  Little,  18  Ga.  719. 

change  of  venue  to  some  other  court  Where  an   action    of  ejectment  is 

of   record  of  competent   jurisdiction,  brought  in  a  county  in  which  the  land 

etc.     (Rev.  Stat.   111.    1874,  P«  I095t  §  is  situated,  and   subsequently  a  new 

19.)    Swanson  v.  People,  89  111.  589.  county,  including  the   land   in  qucs- 

Wisconsin, — Astoachange  from  the  tion,  is  formed  out  of  a  portion  of  the 

Milwaukee  County  Circuit  Court  to  the  old  one,  the  change  is  properly  made 

County  Court  see  State  v.   Smith,  14  to  such   new  county.     Bookwalter  v. 

Wis.  564;  Seehawer  v.  Milwaukee,  39  Conrad,  15  Mont.  465. 

Wis.  409.  Rev.  Stat.  Tex.,  art.  1274,  provides 

Circuit  Court  and  City  Court, — Under  that  where  a  suit  is  pending  in  acoun- 

the   Illinois    Venue   Act    (Rev.    Stat,  ty  out  of  the  territory  of  which  a  new 

1874,  p.  1093),  §  2,  allowing  a  change  county  has  been  or  may  be  made,  and 

to  a  court  of  competent  jurisdiction,  a  the  defendant  does  not  reside  in  the 

change  may  be  taken  from  a  Circuit  territorial  limits  of  the  county  where- 

Court  to  a  City  Court  in  those  cases  in  in  the   suit  is  pending,  and  when  it 

which  by  statute  the  latter  court  has  was  commenced  did  not  reside  in  the 

concurrent   jurisdiction  with  the  for-  remaining   portion  thereof,   but    was 

mer.     Lowry  v.  Coster,  91  111.  182.  a   resident  of  the  express    territorial 

Ciiy  Courts, — A  change  may  be  had  limits  of  the  new  county,  he  shall  be 

from  one  City  Court  to  a  City  Court  in  entitled  to  the  change  to  such  county, 

another  county.     East  St.  Louis  Con-  Htld^  that  where  an  action  was  com- 

necting   R.    Co.    v,   Enright,   152   111.  menced  in  a  county  to  which  the  county 

246.  wherein  the  defendant  resided  was  an- 

"  Other  Courts  " — Maryland  Gonstitn-  nexed  for  judicial  purposes,  and  while 

tion. — The    Supreme  Court  of   Balti-  an  action  was  pending  the  boundary 

more  city  and  the  Court  of  Common  of  the  adjacent  county  was  changed. 

Pleas  of   the  same  place  are  *'  other  thereby    including    defendant's    resi- 

courts."  within  the  meaning  of  the  con-  dence,  such   county   was  not  a   new 

stitutional  provision  (Const.  Md.  1867,  county   within   the    meaning    of    the 

art.  4,  ^  8),  as  amended  in  1874,  which  statute.     Dodson  v.   Bunton,  81  Tex. 

allows  the  removal  of  a  cause  from  655. 

one  court  to  some  "  other  court,"  etc..  Abolition  of  County  to  whioh  Change 

although  both  courts  draw  their  jurors  is  Ordered. — The  abolition  of  a  county 

from  the   same   body  of   the  people,  to  which  a  trial  has  been  removed  op- 

Weiskittle  v.  State,  58  Md.  156.     See  erates  as  a  discontinuance  of  the  pros- 

also   De   Murguiondo   v,   Frazier,    63  ecution.     Ex  p.  Hall,  47  Ala.  679,  r^- 

Md.  94.  ajffirmedxTi  Hall  v.  State,  51  Ala.  9. 

Courts  of  Beoord—Xiiionri.— Under  2.  Premature  Order. — An  order  made 

3tat.    Mo.    1879,    S   3729,    providing  at  the  term  before   which  the  cause 
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disqualification  of  the  judge  will  not   of  necessity  preclude  his 

granting  the  order,^  though  it  may.*  However,  as  the  power 
to  make  the  order  is  in  the  main  statutory,  what  will  constitute  a 
proper  exercise  thereof  is  largely  a  question  of  construction,*  the 

would  have  stood  for  trial  is  not  prem-  Louisiana   Statute. — Under  Act  No. 

ature.       Washington   County   Ct.    v.  400!  1880,  which  regulates  the  manner 

Thompson,  13  Bush  (Ky.)  239.  of  trying  recused  cases,  the  recused 

Continuation   of  Motion    Nisi.  — The  judge  is  stripped  of  all  control   over 

Maine  statute  (1872,  c.  45),  which  con-  the  case,  which  is  transferred  in  its 

fers  upon  a  judge  holding  a  If m/rfW  entirety  to  the  judge   selected  to  try 

term  the  power  to  order  the  transfer  the  same.   If  nine  months  elapse  after 

of  an  action    from  the  docket  of  the  recusation   without    trial,   the    cause 

county   in    which    it    is    pending    to  must  then  be  transferred   to  the  Dis- 

that    of    another    county,    does    not  trict  Court  of  the  nearest  parish  of  an 

authorize   a    court    sitting    at    such  adjoining  district  the  judge  of  which 

a   term  to  continue  a  motion  for  the  is  competent  to  try  the  cause.     That 

transfer  wm ,  and  to  grant  the  order  order  must  emanate  from  the  judge 

after  the  term,  since    such  an  order  first  appointed   to  try  the  case,  who 

would  be  one  in  vacation.     Powers  v,  alone  has  the  legal  authority  to  make 

Mitchell,  75  Me.  364.  the  same.    State  v,  De  Baillon,  37  La. 

Term  Intervening  between  Order  and  Ann.  392. 
Filing. —The  fact  that  a  term  of  the  8.  Wisoonain  Statute.— Under  Rev. 
court  in  which  a  suit  is  depending  has  Stat.  Wis.,  §  2623,  allowing  a  change 
intervened  between  the  granting  of  an  with  or  without  an  application,  if  the 
order  for  a  change  of  venue  and  its  presiding  judge  of  his  own  motion, 
deposit  with  the  clerk  will  not  prevent  and  without  the  knowledge  or  con- 
removal  of  the  cause.  Shipp  v.  Gale,  sent  of  one  of  the  parties,  orders  the 
Hard.  (Ky.)  232.  change,  unless  the  record  shows  that 

1.  Lux  V.  Haggin  (Cal.,  1887),  13  he  was  disqualified  within  the  mean- 
Pac.  Rep.  654;  Kern  Valley  Water  ing  of  the  statute,  the  order  is  unau- 
Co.  V.  McCord,  70  Cal.  646.  thorized.     Mills   v.   National   F.   Ins. 

Failure  to  Eleet  Speeial  Judge.— Under  Co. ,  88  Wis.  351. 

Rev.  Stat.  Mo.  1889,  g  2262,  providing  Power    of   Chanoery    Courts.  —  Upon 

that  a  change  shall  not  be  awarded  to  general  principles  of  equity,  courts  of 

another  county  without  a  reasonable  chancery    have    power    to    direct    a 

opportunity  having  first  been  allowed  change  of   venue  after   issue   joined 

the  parties  to  agree  upon  the  election  from  a  county  or  other  inferior  court, 

of  a  special  judge,  etc.,  an  order  can-  upon  the  ground  of  the  existence  of 

not  be  made  until  a  reasonable  oppor-  prejudice  which  was  unknown  to  the 

tunity   for  holding   such  an   election  applicant   until   after   the   joinder  of 

has  been  given;  but  if  for  the  want  of  issue,  and   that  a  fair  and    impartial 

the  requisite  number  of  lawyers,  or  trial  cannot  be  had  in  the  court  where- 

for  any  other  cause,  an  election  can-  in  the  suit  is  pending.     Darmsdatt  v, 

not  be  held,  or  a  special  judge  cannot  Wolfe,  4  Hen.  &  M.  (Va.)  246. 

be  elected,  on  the  report  of  that  fact  Power  of  Court  to  Transfier  Cause  to 

by  the  clerk  to  the  judge  the  latter  Itself. — A  statute* (Gen.  Stat.  Nev.,  § 

may  then   order  a  change  of  venue.  3043)  providing  "  that  the  court  may  on 

State  V,  Bacon,  107  Mo.  627.  motion  change  the  place  of  trial  "  does 

2.  Validity  of  Order. — Under  a  stat-  not  authorize  a  court  of  one  county  to 
ute  authorizing  a  change  where  the  make  an  order  that  an  action  pend- 
judge  has  been  of  counsel,  the  judge  ing  in  the  court  of  another  county 
-whose  disqualification  is  urged  cannot  shall  be  transferred  to  the  former 
make  an  order  transferring  the  cause,  court.  Ex p,  Gardner  (Nev.,  1895),  39 
since  that  would  involve  the  exercise  Pac.  Rep.  570. 

of  some  discretion  as  to  the  place  of  Transfer  by  Court  having  no  Jorisdio- 

change,   and    consequently    such   an  t ion  over  Subjeot  Xatter. — Under  a  stat- 

order  will  not  give  the  court  to  which  ute    providing    that    the    court   may 

the  transfer  is  ordered  any  jurisdiction  change  the   place  of  trial  when  the 

to    proceed.      Shannon  t/.    Smith,  31  county  designated   is  not  the  proper 

Mich.  451.  county,    the    court    may    grant     the 
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Tlie  Order. 


CHANGE  OF  VENUE. 


BMnidtN 


presumption  always  being  in  favor  of  the  regularity  of  the  order.* 
2.  BequiBites. — The  order  should  substantially  comply  with  the 
statutory  requirements,*  and  the  better  practice  seems  to  require 
that  it  should  properly  describe  the  action,*  the  ground  upon 
which  it  was  granted,*  and  the  place  to  which  the  transfer  is 

directing  the  change  and  ordering 
the  clerk  to  transmit  the  papers  is 
a  substantial  compliance  with  the  stat- 
ute authorizing  the  change.  Chap- 
man V.  Woods,  6  Blackf.  (Ind.)  505. 

Walyer  of  Complianee  with  Statnte.— 
Failure  of  the  order  to  comply  with 
the  statute  may  be  waived.  Brown 
V.  State,  13  Ark.  96. 

8.  Ryburn  v,  Pryor   10  Ark.  417. 

4.  Smith  V,  Gibson,  14  Fla.  263. 
See  contra ^  State  v,  Worrell,  25  Mo. 
205. 

Keoeisity  of  Statutory  Beqairomoiit.— 
In  the  absence  of  an  express  statutory 
requirement,  an  order  changing  the 
venue  which  refers  to  the  petition 
upon  which  it  was  granted  need  not 
state  the  ground  for  the  change,  where 
such  ground  is  set  out  in  the  petition. 
Dixon  V.  State,  29  Ark.  165;  Martin  r. 
State,  46  Ark.  38. 

Local  Frejndioe. — Where  the  ground 
of  an  application  for  a  change  is  "un- 
due prejudice  against  the  cause  of  ac- 
tion," it  is  immaterial  that  the  order 
recites  the  ground  for  the  change  to 
be  "  that  the  minds  of  the  inhabitants" 
of  the  county*' were  so  prejudiced 
that  he  could  not  obtain  a  fair  and 
impartial  trial."  Hurley  v.  Bcvens,  57 
Ark.  547. 

Where  a  change  is  actually  made  to 
some  other  county  in  the  same  dis- 
trict in  which  the  offense  is  alleged  to 
have  been  committed,  upon  the  ground 
of  prejudice  of  the  inhabitants  of  the 
county  in  which  the  cause  is  pending, 
the  order  is  not  fatally  defective  be- 
cause omitting  to  specify  the  cause  of 
the  removal.  State  r.  Kindig  (Kan., 
1895).  39  Pac.  Rep.  1028. 

Disqaalifloation  of  Judge.— The  ex- 
istence of  the  statutory  grounds  of 
transfer  to  another  circuit  because  of 
the  disqualification  of  the  judge  must 
be  judicially  ascertained,  and  appear 
in  the  order  of  transfer,  or  in  the 
record,  in  order  to  confer  jurisdiction 
on  the  court  to  which  the  transfer  is 
made.  Williams  v,  Robles,  22  Fla. 
95;  Swepson  V.  Call.  13  Fla.  337;  Curry 
V.  State,  17  Fla.  683. 

An  order  transferring  a  cause  for 
the  disqualification  of  the  judge  need 


change,  although  it  has  no  jurisdic- 
tion of  the  action  upon  the  merits. 
Steele  v.  Exum,  22  S.  Car.  276.  See 
also  Geiser  Mfg.  Co.  v.  Sanders,  26 
S.  Car.  70. 

Power  of  Court  to  whieh  Canoe  hae  been 
sent  by  Snpreme  Court  for  Trial.  —A  Cir- 
cuit Court  to  which  an  issue  has  been 
sent  by  the  Supreme  Court  for  trial 
cannot  change  the  venue  therein 
against  the  will  of  either  party,  or 
upon  stipulation  of  the  attorneys  for 
other  parties  who  have  been  permitted 
to  appear.     State  v,  Gratiot,  17  Wis. 

245- 
Interested  Judge. — Under  Rev.  Stat. 

111.,  c.  37,  §g  179,  180,  relative  to  cer- 
tification by  a  county  judge  to  the 
Circuit  Court,  where  he  is  interested  in 
the  estate  of  a  deceased  person  within 
his  jurisdiction,  it  is  his  duty  to  cer- 
tify only  the  question  in  which  he  has 
an  interest.  Graham  v.  People,  11 1 
111.  253. 

Order  by  Presiding  Judge  for  Disqual- 
ification of  Konpresiding  Judge.  —  A 
juage  holding  court  is  not  justified  in 
changing  the  place  of  trial  because 
the  judge  of  the  county  who  was  not 
holding  court  is  disqualified  to  try  the 
case.     Paige  v,  Carroll,  61  Cal.  215. 

Removal  of  Body  of  Prisoner. — The 
failure  of  the  court  at  the  time  of  the 
application  to  order  the  removal  of  the 
body  of  the  defendant  to  the  county 
to  which  the  venue  is  changed,  in  ac- 
cordance with  the  requirements  of  the 
statute  in  that  behalf,  will  not  deprive 
it  of  the  right  to  thereafter  order  such 
removal.  State  v.  Gleason,  88  Mo. 
582.     See  State  v.  Potter,  16  Kan.  81. 

Delay  in  Making  Order. — A  mere  de- 
lay in  making  an  order  changing  the 
venue  in  accordance  with  the  applica- 
tion will  not  deprive  the  court  of  ju- 
risdiction to  make  the  order,  nor 
render  the  order  less  effectual  when 
made.   State  v.  Compton,  77  Wis.  460. 

1.  M'Cauley  v.  U.  S.,  Morr.  (Iowa), 
486.  And  see  Robbins  v.  Neal.  10 
Iowa  560.  See  also  XI.  3.  Review^ 
infra, 

2.  Pleasant  v.  Slate,  15  Ark.  624. 
Where  a  change  of  venue  is  awarded 

in  open  court,  an  entry  on  the  record 
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ordered.* 

3.  Form  and  Sufficiency. — The  sufficiency  of  the  order  as  to 
form  and  substance  must  be  determined  by  the  circumstances  in 
each  particular  case.* 

not  state  the  grounds  for  the  disquali-  entry  by  the  clerk  in  the  record  that 
fication  where  such  grounds  are  fully  "  the  venue  in  this  case  is  now 
set  forth  in  a  motion  upon  which  the  changed,"  etc.,  is  insufficient  to  war- 
order  was  made.  Franco-Texan  Land  rant  the  court  to  which  the  change  is 
Co.  V,  Howe,  3  Tex.  Civ.  App.  315.  attempted  to  be  made  to  take  juris- 
Criminal  GauMS. — To  warrant  the  diction.  Saunders  z/.  Morse,  3  How. 
order  in  a  criminal  case,  defendant's  (Miss.)  loi. 

application  for  it,  the  reasons  for  the  An  order  changing  the  place  of  trial 

change,  or  that  it  was  made  by  consent  in  a  criminal  cause,    entered   in   the 

of  the  accused,  must  appear.    State  v,  minutes,  but   not  made  by  the  direc- 

Denton,  6  Coldw.  (Tenn.)  539.  tion   of  the  court,  nor  asked   for  by 

1.  Stow  V.  Shay,  54  Kan.  574:  Smith  either  party  to  the  suit,  may  be  re- 
V,  Gibson,  14  Fla.  263;  Ex  p.  Remson,  garded  by  the  court  as  a  nullity  ;  or, 
23  Ala.  25.  if  the   parties    have    disregarded   it. 

Designation  of  Partienlar  Judge. — The  may  be  treated  as  waived.     People  v, 

designation  of  a  particular  judge  of  Mather,  3  Wend.  (N.  Y.)43i. 

the   court  to  which   the  trial  of  the  Necessity  of  Signature  of  Judge. — An 

cause  is  changed,  where  unauthorized  order  removing  a  cause  may  be  evi- 

hy  statute,  is  mere  surplusage.     In  re  denced  as  a  regular  entry  in-  a  cause 

Storey's  Will,  20  111.  App.  183.  in  like  manner  as  orders  or  rules  in 

Designation    of    County — Failure    to  common-law  proceedings   by  the   at- 

Daaignate  Court. — An  order  removing  testation   or  certificate  of  the  clerk, 

the  cause  to  the  county  of  C.  is  not  and  it  is  not  essential  to  its  validity 

defective  because  failing  to  designate  that  it  should  be  signed  by  the  judge 

the   court  to   which    the    transfer  is  of  the    court    making    the    transfer, 

made,  where   by  statute  there  is  but  Seth  v.  Chamberlain,  41  Md.  186. 

one  court   to   which   it  could   be  re-  Irregular  Order — Complaint  by  Appli- 

raoved.     State  v.  Seaborn,  4  Dev.  (N.  cant. — An  order  changing  the  venue 

Car.)  305.  in  a  criminal  action,  granted  on  the 

2.  Unambiguous  Order.  —  An  order  application  of  the  defendant,  is  not 
stating,  "and  afterward,  to  *wit,'  on  void,  although  the  application  may 
the  seventh  day  of  the  term,  came  the  not  be  in  writing  and  although  suffi- 
parties  herein,  by  other  solicitors,  cient  facts  are  not  shown  to  exist,  but 
and  by  agreement  a  change  of  venue  is  irregular  and  erroneous,  and  con- 
was  taken  to  C.  county,  and  the  clerk  stitutes  error;  is  against  the  state,  but 
was  ordered  to  transmit  letters  in  the  not  against  the  defendant.  State  v. 
case,"  though  informal,  is  sufficient.  Potter,  16  Kan.  80. 

since  its  purport  and  meaning  cannot  Order  without  Due  Support  or  Opposi- 

be    misunderstood.     Watts   v,  Stoltz,  tion. — An  order  granted  on  the  simple 

28  111.  App.  541.  motion    and   affidavit   of  the   district 

Clerioal  Mistake. — Where  the  clerk,  attorney,   without  evidence   adduced 

through  a  clerical  mistake  in  entitling  in  support  of  it,  and  without  oppor- 

the  order  changing  the  venue,  writes  tunity  afforded  to  defendants  to  ad- 

the  word  "manslaughter"  where  the  duce  evidence,  is  irregular,  null,  and 

words  "  murder  in  the  second  degree"  void.     Brouillette    v.   Judge,    45    La; 

should  have  been  written — the  rest  of  Ann.  243  ;  State  v.  Judge,  45  La.  Ann. 

the  order  being  correct — the  order  is  246. 

not  for  that  reason  invalid.     State  v.  Order   for    Transmission  of  Papers.— 

Potter,  16  Kan.  81.  An  order  for  the  transmission  of  the 

Record   Entry    by    Clerk. — Where   a  papers    to    the    register    of    another 

statute  requires  that  an  order  award-  court  is  not  an  order  transferring  the 

ing  a  change  of  venue  shall  be  under  cause  to  that  court.    Shannon  t/.  Smith, 

the  hand  and  seal  of  the  judge  and  31  Mich.  451. 

the  clerk  of  the  court  wherein  the  suit  Direoting  Transmission  of  Transcript 

is  pending,  and  that  the  order  shall  be  instead  of  Original  Papers. — An   order 

transmitted  with  the  petition,  a  mere  changing   the   venue  in  a  civil  case, 
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Waiver  of  Olgectioiui. — It  IS  well  settled,  however,  that  objections 
to  the  mere  form  of  an  order  for  a  change  of  venue  are  waived 
by  pleading  to  the  action.^ 

Order  Valid  until  Vacated. — Although  the  proceedings  Upon  which 
the  order  is  based  may  be  defective,*  until  such  order  is  vacated 

which  directs  the  clerk  to  tratisitalt  a  the  transfer  to"  H.  District  Court"  is 

transcript  of  the  record  to  the  clerk  of  sufficient.    Stewart  v.  State,  i  Md.  129. 

the  Circuit  Court  of  the  county  to  which  Tfanffiif  of  Part  of  Cause. — An  order 

the  venue  is  to  be  changed,  impliedly  transferring  a  part  of  a  cause  is  er- 

prohibits  the  clerk  from  transmitting  roneous,  especially  after  trial  of  the 

the   original  papers,  and  such  order,  whole  cause.     Bradley  v*  State  Bank, 

being  unauthorized,  is  void,  and  does  20  Ind.  528. 

not  change  the  venue  of  the  cause.  In  West  Virginia^  when  it  is  doubt- 
Walker  f .  Snowden,  1  Swan  (Tenn.)  ful  whether  the  Circuit  Court  Intended 
193.  to  remove  the  entire  cause,  or  only  a 

l^allttre    to    Biteet    Tfanimiiiioii    of  petition  for  relief  as  to  part  of  a  certain 

Beeord. — Under  a  statute  authorizing  fund,  the  entire  cause  will  be  consid- 

the  court  to  order  a  copy  of  the  record  ered  removed,  if  this  is  necessary  for 

of  an  action  to  be  removed  to  some  administering  full  justice.    Baltimore, 

adjacent   county   for  trial,   an  order  etc.  R.  Co.  v,  Vanderwerker,  33  W. 

directing  that  the  trial  be  removed  is  Va.  19!. 

sufficient  without  any  direction  as  to  Fldlnre  of  Order  to  Show  IHeqnaUfloa- 

the  removal  of  the  copy  of  the  record.  tiOn  of  JndgO. — The  order  is  insufiicient 

State  f.  Shepherd,  8  Ired.  (N.  Car.)  if  the  facts  stated  by  the  judge  mak- 

195.  ing  it  as  disqualifying  him  do  not  in 

fiecital  of  Seftiont  for  Change.— An  fact  do  so.     Tampa  St.  R.,  etc.,  Co. 

order  that,  **for  satisfactory  reasons  v.  Tampa  Suburban  R.  Co.,  30  Fla. 

shown  to  the  court  by  affidavits  filed,  611. 

it  is  ordered  by  the  court  that   the  Method  of  Transfer  at  Commim  Law.— 

venue  be  changed,"  etc.,  is  insufficient  In    criminal    prosecutions^    where    a 

to   transfer   the  cause  where  it  does  clear  case  was  made  out  that  a  fair  and 

not  appear  upon  whose  affidavit  the  impartial  trial  could  not  be  had  in  the 

order  was   made,  nor  what  was  Con*  county  where  the  offense  was  laid,  the 

tained  in  the  affidavits,  and  none  waS  course  was  to  order  a  suggestion  of  it 

file.     Roller    v.    Roller,    8    Baxt.  upon  the  record,  whereopon  a  venire 


on    nie.     Koiier    v. 
(Tenti.)  20*;,  follawing  Kaylor  f .  HoH 
(Sept.,  1870),  unreported;  Weakley  t^. 
Pearce,  5  Helsk.  (Tenn.)  418. 
Eecital  of  Atrftlgnment. — The  order 


was  awarded  to  the  sheriff  of  another 
county.  People  v.  Vertoilyea,  7  Cow. 
(N.  Y.)  108. 

1.  Burnham   if,  Hatfield,  5  Blackf. 


need  not  recite  the  arraignment  of  the  (Ind.)  21. 

defendant.      Adams    v.    State   (Tex.  8.  Unanthoriied  or  DefsetiTe  Petition. 

Crim.  App.  1893I  23  S.  W.  Rep.  691.  -—An  order  made  upon  an  unanthor- 

SrroneotLB   Becitali.  —  An  erroneous  ized  petition,  or  a  petition  otherwise 

recitation   in   an   order  changing  the  defective,  is  not  a  nullity,  but  an  ir- 

venue  will  not  affect  the  jurisdiction,  regularity.     Stearns  v.  St.  Louis,  etc., 

if  an   inspection   of  the   proceedings  R.  Co.,  94  Mo.  317. 

shows    that    it   was    properly  made.  Dofootire  AlBdnvit. — An  order  granted 

Dimmitt  v.  Robbins,  74  Tex.  441.  on  an  imperfect  affidavit  is  not  a  nul- 

tranlfer  to  Wrong  County. — An  order  lity.     Potter  v.  Adams,  24  Mo.   159; 

sending  a  case  to  the  wrong  county  State  v.  Knight,  61  Mo.  373. 

is  not  necessarily  void.     Coleman  f.  Although  the  affidavit  may  be  in- 

Floyd,  131  Ind.  330.  sufficient  because  failing  to  show  any 

Transfer   to   ffoneiistent    Conrt. — An  legal  reason  for  the  change,  yet  if  the 

order  transferring  a  cause  to  a  conrt  court   granting   the   order  acts  judi- 

which   has   no   existence   Is  void,  as  daily  upon  matters  within  its  cogni- 

where  the  change  is  made  to  the  H.  zance,  it  is  valid.    People  v.  Sexton,  24 

County  Court,  and  the  intention  was  Cal.  78. 

to  send   it  to  the  *•  court  of  H.  dis-  BeOiUl    a«   tO  Filing  Of  AildAVit.-- 

trict,  of  A.  county."    State  v.  Manly,  Where  the  order  recites  that  an  affl- 

X  Md.    135.     But  aft  order  directing  davit  of  prejudice  was  filed,  it  is  su(- 
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(as  where  one  of  the  parties  \%  an  infant)  St  will  be  deemed  valid.* 
Notice  of  Order.  —  It  seems  that,  necessarily,  the  adverse   party 

sliould  have  notice  of  the  award  of  the  order  or  of  its  entry.* 

4.  T«rmf  and  Ooniitio&t.'^ Where  authorized  by  statute,  either 

expressly  or  by  implication,  the  court  may  impose  reasonable,* 
but  not  arbitrary,  terms  as  a  condition  of  the  order,*  and  may 
disregard  or  vacate  the  order  if  the  applicant  fails  to  comply  with 
such  conditions.* 

ficienc  if  the  affidavit  was  placed  in  subject  matter  of  the  litigation,  in  a 
the  custody  of  the  clerk,  whether  such  case  where  it  appears  that  the  use 
filing  was  or  was  not  evidenced  by  the  of  the  property  was  worth  six  bun- 
clerk  noting  the  same  upon  it.  State  dred  dollars  per  annum,  that  two  of 
V.  Compton,  77  Wis.  460.  the   defendants    resided    out    of    the 

1.  Turner  v,  Douglass,  72  K.  Car.  state,   and   that    the   others    had   no 

127.  property   out   of  which  the  rents  or 

£.  Keep  V.  Tyler,  4  Cow.  (N.  Y,)  damages  for  withholding  the  property 

541.      See    also    Root   v.    Taylor,    18  could   be    recovered;    that    a    former 

Johns.  (N.  Y.)  335.  trial  of  the  cause  had  resulted  in  fa- 

8.  Duncan   v.  Tufts,    52   Ark.  404;  vor  of  the  parties  seeking  the  change, 

Pickett  V.  Hawes,  13  Iowa  601;  Car-  and  that  they  had  been  subjected  to  a 

roll    County   v,    American    Emigrant  loss  of  not  less  than  five  hundred  dol- 

Co. ,  37  Iowa  371;  Eckles  v,  Kinney,  4  lars  annually  since  the  commencement 

Iowa  539;  Mapes  v,  Scott,  94  111.  379.  of  the  suit.     Mapes   v.  Scott,  94  111. 

CoBts  of  Term. — A  change  may  be  or-  379. 

dered  upon  condition  that  the  appli-  Agreement  of  FartieB.  —  The  parties 

cant  pay  the  costs  of   the  term  within  may   stipulate   as   to  the    conditions, 

a  time  fixed  by  the  order.    Robbins  v.  Carroll  County  v,  American  Emigrant 

Neal,  10  Iowa  560.  Co.,  37  Iowa  371. 

Costs  after  ContinTiaiice,  —  A  statute  Perfeotion    of   Transfer.  —  An   order 

authorizing  a  change  for  the  preju-  based  on  a  stipulation  of  the  transfer 

dice  of  the  judge,  upon  the  filing  of  of  a  cause,  conditional  on  the  defend- 

the  affidavit,  and  conferring  power  on  ant's  perfecting  a  transfer  of  the  pa- 

the  court  to  make  an  order  for  the  pers  within   a   specified  time,  has   no 

transmission   of  the   record,   and,    if  force  after  the  expiration  of  the  pre- 

the  application  is  made  after  a  con-  scribed  time  if  the  condition  has  not 

tinuance,  authorizing  the  imposition  been   performed.      Palmiter   v.    Pere 

of  costs,  does  not  authorize  the  judge  Marquette  Lumber  Co.,  31  Mich.  183. 

to  impose  costs,  unless   the  appHca-  Seoonsideration  of  Motion.  —  At   the 

tion    IS    made    after    a    continuance,  time  at  which  the  change  is  granted 

Brothers  v.  Williams,  65  Wis.  401.  the  court  may  reconsider  the  motion 

Xeoo^nisanoe  of  Party  and  Witnesses,  and  impose   conditions  allowable  by 

—  Statutes    providing    that    when    a  law.     Eckles ^v.  Kinney,  4  Iowa  539. 

change  of  venue  is  ordered  the  court  4.  Mapes  v.  Scott,  94  111.  379. 

shall    recognize  the  accused  and  the  5.  Estep  v,  Armstrong,  69  Cal.  536; 

witnesses,  only  require  orders  in  that  Little  v,  Allington,  93  111.  253;  Gower 

connection   when   the   venue    has   in  v.  Howe,  20  Ind.  396;  Stryker  v.  Riv- 

fact  been  changed,  and  they  are  not  ers,  47  Iowa  108;  Pickett  v.  Hawes,  13 

conditic^ns  precedent  to,  or  essential  Iowa  601;    Harder  v.  Smith,  33  Wis. 

to,  the  change  itself.     Stale  v.  Comp-  27*f.     But   see    Fisher  v.  Cid  Copper 

ton,  77  Wis.  460.  Min.  Co.,  105  N.  Car.  123. 

Beqnirement  of  9ond.— Under  Rev.  Preinmption  Kai^d  by  Proceeding  to 

Stat.  111.  1874,  p.   1094,  S  II,   provid"  Trii^. — Where  the  record  shows  only 

ing  that  the  order  shall  be  subject  to  that  an  order  for  a  change  of  venue 

such  equitable  terms  and   conditioqs  was  made,  and  thereafter  a  voluntary 

as  safety  to  the  rights  of  the  parties  submission  to  trial  by  the  parties,  it 

may  seem   to   require,  the  court  may  will  be  presumed  that  the  conditions 

properly  require  a  bond   in  the   sum  upon  which  the  order  was  made  have 

of  five  hundred  dollars  to  secure  the  not  been  complied  with.     Duncan  v, 

payment  of  rents  of  land  forming  the  Tufts,  52  Ark.  404. 
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Coiti. — But  the  power  to  impose  costs  as  a  condition  must  be 
conferred  by  statute.* 

6.  Effect — Vetting  JnrifdiotioiL. — In  some  states  the  order  divests  the 
court  making  it  of  jurisdiction,  and  invests  jurisdiction  in  the  court 
to  which  the  change  is  ordered.*     In  others  the  jurisdiction  is 

What  Constitntet  Payment. — That  the  not  authorize  the  court  granting  the 

clerk  of  the  court  granting  the  change  order  to  impose,  as  a  condition  of  the 

has  money  in  his  hands  belonging  to  change,  the  payment  of  costs  that  ac- 

the  applicant,  will  not  be  construed  to  crued  at  a  former  time.     Bannigan  7. 

be  a   payment  of  costs  by  the  appli-  Central  Iowa  R.  Co.,  58  Iowa  671. 

cant.      Lake   Erie,   etc.,    R.    Co.    v.  Modifloation  of  Order. — Where,  by  a 

Lowder,  7  Ind.  App.  537.  subsequent  order  made,  costs  are  im- 

Begalarity    of   Judgment    Diimiaeing  posed  as  a  condition  of  the  change, 

Action. — Where  by  statute  a  failure  to  the  later  order  is  a  modification  of 

comply   with   the    conditions   of    the  the  first  one,  and  is  void  in  the  absence 

change  will  work  a  discontinuance,  a  of  any  statutory  authority  to  award 

judgment  dismissing   the   action   for  costs  on  change    of    venue.      South 

noncompliance,    while     irregular,    is  Pueblo   News   Printing,   etc.,  Co.  v, 

without  prejudice.     Edgerly  v.  Stew-  Moore,  10  Colo.  254. 

art,  86  Iowa  87.  Change  as  of  Bight.  — Where  a  de- 

Beinfftatement   of   Order. — Where  an  fendant    has    a    strict    and    absolute 

order   has    been   vacated   because   of  right   to  a  change    upon    complying 

failure  to  perfect  the  change  by  pay-  with  the   terms  imposed   by  statute, 

ment  of  costs,  a  retaxation  and  subse-  the  court  has  no  power  to  impose  the 

quent  payment  thereof  will  not  have  payment  of  any  sum  as  a  condition  of 

the  effect  of  reinstating  it.    Stryker  v.  the   order.       Bantley  v.    Stowell,  82 

Rivers,  47  Iowa  108.    See  also  VIII.  Wis.  244. 

3.  Fees  and  Costs,  infra,  CoUeotion  of  Costs. — Where  a  statute 

1.  O'Connell  v.  Gavett,  7  Colo.  40;  veststhecourt  to  which  the  application 

Eckles  V.  Kinney,  4  Iowa  539;  Mcln-  is  made  with  discretion,  in  view  of  a 

tosh  V.  Kilbourne,  37  Iowa  420;  Ban-  constitutional  guaranty  of   the  right 

nigan  v.  Central  Iowa  R.  Co.,  58  Iowa  to  the  change  and  a  direction  to  the 

671.  legislature   to   provide   therefor,  the 

Under  a  statute  providing  that  the  court  cannot  exact  the  prepayment  of 

expenses  attending  a  change  of  venue  costs  as  a  condition  precedent  to  the 

in  civil  cases  shall  be  taxed  against  order,  but  may  impose  other  condi- 

the  petitioner,  and,  if  he   neglect  or  tions  as  to  costs,  which  can  be  col- 

refnse  to  pay  them  within  fifteen  days  lected  as  in  the  case  of  other  money 

after  the  change  is  awarded,  author-  judgments.     In  the  meantime,  how- 

izing  the  clerk  to  issue  a  fee  bill  for  ever,  the  change  takes  place  at  once, 

their    collection,    the    court    has    no  unless  the  order  be   vacated   during 

authority  to  impose  on  a  petitioning  the  term  upon  grounds  independent 

defendant  conditions  as  to  the  pay-  of  pecuniary  considerations.     Rattray 

ment  of  costs    attending  the  change  v.  State,  61  Miss.  377.     See  also  VIII. 

and  the  procurement  of  the  filing  of  3.  Fees  and  Costs,  injfra, 

the  papers    and  a  transcript    of  the  8.  Arkansas, — Ryburn  v,  Pryor,  10 

record  in  the  court  to  which  the  trans-  Ark.  417;  Frazier  v,  Fortenberry,  4 

fer  is  made,  within  a  time  specified.  Ark.  163. 

Bellingall  v.  Duncan,  7  111.  591.  California, — Hatch    v,    Galvin,    %o 

Statutory  Authorisation.  —  A  condi-  Cal.  441. 

tional  order  is  not  objectionable  if  the  Illinois, — Goodhue  v.  People,  94  Ill< 

condition  is  one  imposed  by  the  stat-  37. 

ute  allowing  the  change.      Barkwell  loiva, — Farr  v.   Fuller,  12  Iowa  83; 

I/.  Chatterton (Wyoming,  1893),  33  Pac.  Brown   v,   Thompson,    14    Iowa  598; 

Rep.  940.  Campbell    v,    Thompson,    4    Greene 

Iowa    Statute.  — A     statute    (Code  (Iowa)  41s;  Wormley  v.  ClarroU  Dist. 

Iowa,  §  2596)  providing  that  in  cer-  Tp.,  45  Iowa  666. 

tain  cases  costs  caused  by  the  change,  Kentucky, — Smith  z'.Com.,95  Ky.323. 

or  rendered  useless  by  reason  thereof,  Maryland, — Brown    v,    Gilmore,  S 

shall  be  paid  by  the  applicant,  does  Md.  322. 
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not  vested  until  actual  transmission  of  the  transcript  or  record.* 
Veid  Order. — An  order  made,  however,  without  authority  of  law 
is  a  nullity,  and  the  court  to  which  the  change  is  ordered  acquires 
no  jurisdiction.* 

Missouri. — State  v.  Dusenberry,  112  provides  for  transferring  a  cause  and 

Mo.   277;  In   r*  Whitson's  Estate,  89  also  (by  section  4)  for  a  substitution  of 

Mo.  58;  Slate  v.  Daniels,  66  Mo.  192;  judges,  an  order  referring  a  cause  to 

State  V.  Hopper,  71  Mo.  425;  State  v,  the  judge  of  another  circuit  does  not 

Gleason,  88  Mo.  582;  Kansas  City  Su-  change    the    venue    or    transfer    the 

burban  Belt  R.  Co.  v,  Kansas  City,  etc.,  cause,  but  all  subsequent  proceedings 

R.  Co.,  118  Mo.  599;  State  v.  Noland,  will  be  deemed   to  have  been  had  in 

III  Mo.  473;  State  v.  Lay  (Mo.,  1895),  the  court  wherein  the  suit  originated. 

29  S.  W.   Rep.  999;  Colvin  v.  Six,  79  Bauknight  v.  Sloan,  17  Fla.  281.     See 

Mo.  198.  State   v.  Hocker  (Fla.   1895),  16  So. 

Tennessee, — Bowles  v.  State,  5  Sneed  Rep.  614. 

(Tenn.)36o;  Logston  V.  State,  3  Heisk.  1.  Swepson    v.    Call,    13    Fla.   337; 

(Tenn.)  414;  Davis  v.  Jones,  3  Head  Atlantic,  etc.,    Consol.    Coal   Co.   v, 

(Tenn.)6o3.  Maryland  Coal  Co.,  64  Md.  302;  Seth 

Texas. — Dimmitt    v.    Robbins,    74  z^.  Chamberlaine,  41  Md.  186.    But  see, 

Tex.  ^\*  Ex  p.  Cox,  12   Tex.   App.  contra.  Brown  v.  Gilmor,  8  Md.  322, 

665.  decided  prior  to  the  statute  of  1874. 

Wis  cousin, ^%\dXt  v.    Compton,   77  Failure  of  Clerk  to  Strike  Canse  flrom 

Wis.  460;  Fatt  V.  Fatt,  78  Wis.  633.  Docket  andTranemit  Record.— An  order 

DiTeetitnre  of  Jurisdiction  after  Term,  becomes  final  after  the  close  of  the 
— Making  the  order  and  adjourning  term  within  which  it  was  rendered,  and 
without  revoking  it  vests  jurisdiction  any  order  made  by  the  court  there- 
in the  court  to  which  the  change  was  after  is  a  nullity,  although  the  clerk 
ordered  eoinstanti.  Ammonsz'.  State,  may  have  failed  to  strike  the  cause 
9  Fla.  530.  from  the  docket  and  to  transmit  the 

Necessity  that  Order  be  in  Force. — That  papers.     Franco-Texan  Land   Co.   v. 

after  the  change  is  ordered  the  case  is  Howe,  3  Tex.  Civ.  App.  315. 

no  longer  within  the   jurisdiction  is  2.  State  v.  Steen,  115  Mo.  474;  Liv- 

true  only  while  the  order  is  in  force,  ingston  v.  Noe,  i  Lea  (Tenn.)  55. 

State  V.  Webb,  74  Mo.  333.  Transfer  of  Action  Brought  in  Proper 

notions  and  Orders  before  Actual  Be-  County. — In  Mississippi,  when  the  suit 

moval. — Motions  and  orders  may  be  is  instituted  in  the  proper  county  (as 

made  by  consent  after  the  passing  of  provided   by  Code,  g  2418),  an  order 

an  order  for  the  removal  of  a  cause,  granted  upon  the  ground  that  the  ac- 

but  before  actual  removal.     Smith  v.  tion  was  brought  in  the  wrong  county 

Greenlee,  3  Dev.  (N.   Car.)  387.     See  will  not  confer  jurisdiction  in  the  new 

Forsyth  County  v.  Lemly,  85   N.  Car.  county.     Baum  v.  Burns,  66  Miss.  124. 

345.  Order    to    Nonresident    Beferee. — An 

necessity  of  Transmitting  Becord. —  order  sending  a  cause  to   a   referee 

The  jurisdiction   lies   dormant,  how-  resident   in   a   different   county   from 

ever,  and  can  be  actively  exercised  that  named  in   the  complaint  as  the 

only   when   the   requirements  of  the  place    of    trial   does   not  change  the 

statute   relative   to   the   transmission  place  of  trial.     Wheeler  v.  Maitland, 

to   the   new  court  of  a  transcript  of  12    How.    Pr.    (N.  Y.    Supreme   Ct.) 

the  records  of  the  original  court  have  35. 

been    complied    with.      Stringer    v.  Validity  of  Order  Erroneously  Made  — 

Jacobs,  9  Ark.  497.  If  a  court  has  jurisdiction  to  change 

Transmission  of  Becord  after  Cham-  the   venue,  its    order    directing    the 

bers  Order. —Where  the  order  is  made  change,   although    erroneous,  is    not 

in  chambers,  and  the  record  is  trans-  void.    Joerns  v.  La  Nicca,  75  Iowa  705. 

milted   before   motion   to  vacate  the  Shearer  v.    Clay,    i    Litt.   (Ky.)  260; 

order,  the  court  from  which  the  change  See  also  Chouteau  v.  Nuckolls,  20  Mo. 

is  ordered  loses  jurisdiction.     Wolcott  442;  State  v.  Compton,   77  Wis.  460; 

V.  Wolcott,  32  Wis.  63.  /«  re  Whitson's  Estate,  89  Mo.  58. 

Order  Beferring  Cause. — ^Wherea  stat-  See  IX.  Status  of  Cause  after  Order^ 

utc  (Laws  Fla.  1851,  c.  373.  §§  x,  3)  infra. 
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WftiTflT  of  Bj^to. — And  by  obtaining  an  order  the  applicant  may 
waive  rights  to  which  he  would  otherwise  be  entitled.^ 

9«vtr»l  HetedMitM. — Where  the  order  removes  the  cause  as  to  one 
of  several  defendants,  the  court  is  not  thereby  ousted  of  jurisdic- 
tion as  to  the  others.* 

Biseharge  of  Bail. — Nor  will  an  order  in  a  criminal  cause  have  the 
effect  of  discharging  the  bail.' 

6.  Amendments. — Until  the  court  has  lost  jurisdiction  it  may 
amend  the  order.* 


1.  Trial  in  Psrtionlar  Coiuity.-^The 
right  to  hare  a  cause  tried  in  a  par- 
ticular county  may  be  waived,  either 
expressly  or  by  implication.  Pearkes 
V,  Freer,  9  Cal.  642. 

Indietment  byOrandJury.— The  right 
of  one  accused  of  crime  to  be  indicted 
by  the  Grand  Jury  of  the  county  in 
which  the  crime  or  penal  act  is  alleged 
to  have  been  committed,  may  be 
waived  or  surrendered  by  obtaining  a 
change  of  venue.  Parker  v.  Com.,  12 
Bush  (Ky.)  191. 

Kight  to  Continnanae.— An  order  of 
continuance  is  necessarily  set  aside  by 
the  grant  of  a  motion  on  the  part  of 
defendant  for  a  change  of  venue.  Ex 
p.  Johnson,  18  Ala.  414. 

Kemoval  to  Federal  Court. — The  grant- 
ing of  an  application  to  change  the 
venue  for  prejudice  of  the  judge  will 
amount  to  a  waiver  of  an  application 
to  remove  the  cause  to  the  federal 
court.  Wausau  First  Nat.  Bank  v. 
Conway,  67  Wis.  210. 

2.  State  V.  Wether  ford,  25  Mo.  439. 
Trial  after    Betam  ef   Indietmeat.*— 

Where  one  of  several  defendants  «e- 
cured  the  change  of  venue  to  another 
county,  the  court  wherein  the  indict- 
ment was  found  is  not  thereby  ousted 
of  jurisdiction  as  to  the  remaining  de- 
fendants, but  if  the  indictment  is  re- 
turned to  it,  after  a  trial  in  a  court  to 
which  the  venue  was  changed,  it  may 
proceed  on  the  indictment  against  the 
other  defendants.  Hunter  v.  People, 
2  111.  453. 

Mode  of  Trial. — The  removal  of  the 
trial  of  one  of  several  defendants  will 
not  change  the  mode  of  trial  as  to 
the  others.  State  v.  Martin,  2  Ired. 
(N.  Car.)  loi. 

Cbaagie  ae  to  All  ]>eCendaate.— Where 
the  indictment  is  against  several  per- 
sons, and  the  prosecution  shows 
enough  to  make  a  change  of  the  place 
of  trial  proper  as  to  one,  it  will  be 
made  as  to  all,  though  each  may  be 
entitled  to  a  separate  trial.     People  v. 


Baker,  3  Park.  Cr.   Rep.  (N.  Y.  Su- 
preme Ct.)  181,  3  Abb.  Pr.  (N.  Y.)43. 

ftiaeipal  and  Surety. — A  provision 
(Code  Iowa,  §  2594)  that  '*  as  to  those 
who  take  no  change,  the  case  will  pro- 
ceed as  if  none  had  been  taken,"  does 
not  require  that  where  a  principal  and 
sureties  on  a  bond,  presenting  bat  one 
defense,  applyfor  achange,on  account 
of  prejudice  of  the  judge  against  the 
principal  only,  the  change  should  be 
granted  as  to  the  principal  only,  and 
the  cause  retained  as  to  the  sureties, 
but  the  cause  should  be  removed  as 
to  all.     Sweet  v,  Wright,  62  Iowa  215. 

8.  A  surety  on  a  bail  bond  is  not  exon- 
erated by  an  order  granting  a  change 
of  venue,  notwithstanding  a  statutory 
provision  (Mansf.  Dig.,  §  2199)  that 
on  a  change  of  venue  in  a  criminal 
case  the  defendant  shall  enter  into  re- 
cognizance with  his  security  for  his 
appearance  in  the  court  to  which  the 
cause  is  removed.  Beasley  v.  State, 
53  Ark.  67. 

4.  Hurley  v,  Bevens,  57  Ark.  547; 
People  V,  Zane,  105  111.  662;  Servatiufl 
V.  Pickel,  30  Wis.  507. 

Beleotlon  of  Trihiimal.  —  Where  the 
right  to  select  the  tribunal  to  which  a 
cause  shall  be  removed  is  in  the  dis- 
cretion of  the  court,  so  long  as  the 
cause  remains  under  its  control,  and  at 
least  within  the  term,  the  court  has 
the  power  to  change  a  selection 
already  made.  Atlantic,  etc.,Consol. 
Coal  Co.  V,  Maryland  Coal  Co.,  64 
Md.  302. 

Modiiloation  after  Appeal  from  Order. — 
The  court  granting  an  order  has  no 
power  at  a  subsequent  term,  and  aftef 
an  appeal  from  the  order  haa  been 
perfected,  to  modify  it  by  making  it 
appear  to  have  been  made  at  cham- 
bers and  without  notice  or  hearing. 
Fatt  V.  Fatt,  78  Wis.  633. 

Order  Irregalarly  Made. — Where  an 
order  is  irregular  and  erroneoua  be- 
cause not  supported  by  the  affidavits 
required  by  statute*  ii  the  ja4ge  who 
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7.  Setciition  and  Vacation. — In  a  proper  case  the  court,  unless  it 
has  lost  jurisdiction,  may  rescind  or  vacate  an  order  previously 
made  by  it.* 

▼m  PzEFiCTioir  OF  CHAiroE— 1.  Who  may  Perfect.  —  Usually 
the  change  is  perfected  by  the  party  procuring  it,  but  it  may  be 
perfected  by  the  opposing  party.* 


made  it  had  general  jurisdiction  it  is 
not  void,  but  corrcctible.  Triplett  v. 
Scott.  5  Btish  (Ky.)  83. 

X,  California, — Baker  v.  Fireman's 
Fund  Ins.  Co.,  73  Cal.  182;  Wiggin  v, 
Superior  Ct.,  68  Cal.  398;  Estep  v, 
Armstrong.  69  Cal.  536.  And  sec  Hall 
V,  Polack,  42  Cal.  218. 

Illinois.  —  People  v.  Zane,  X05  III. 
662. 

Missouri, — Leise  v.  Mitchell,  53  Mo. 
App.  563;  State  V.  Webb,  74  Mo.  333; 
Colvin  V.  Six,  79  Mo.  200, 

Tennessee.  —  Bowles  v.  State,  5 
Sneed  (Tenn.)  360;  Logston  v.  State, 
3  Heisk.  (Tenn.)  414. 

Wisconsin. — Servatiqs  v.  Pickel,  30 
Wis.  507;  Mantz  v.  Werner,  64  Wis. 
40S. 

Change  to  Vroag  Cirmit,— Where  a 
court  has  made  an  order  granting  a 
change  to  a  circuit  in  which  it  is  not 
authorized  by  law  to  make  the  change, 
it  may  treat  the  order  as  a  nullity,  and, 
acting  on  the  original  application, 
grant  a  change  to  another  county  in 
the  circuit  to  which  by  statute  it  is 
authorized  to  send  the  cause.  State 
V.  Gabriel,  88  Mo.  631. 

Chajiging  DoiigaatioB  of  JoitiM.  — 
Where  a  justice  of  the  peace,  on  ap- 
plication  for  a  change  of  venue,  made 
an  order  transferring  the  cause  to  one 
R.,  supposed  to  be  the  nearest  justice 
to  whom  no  objection  would  apply, 
but  on  the  next  day  ascertained  that 
said  justice  had  resigned,  it  was  held 
that  he  properly,  changed  the  order 
traosferring  the  cause  to  one  B.,  the 
nearest  justice  exercising  the  duties 
of  his  office,  all  parties  being  notified 
of  the  change.  Hitchcock  v.  Mc- 
Kinster,  21  Neb.  148. 

Death  of  Disqoalifled  Judge. — Where 
an  unauthorized  order  was  made 
changing  the  venue  for  the  alleged 
prejudice  of  the  jtidgc«  and  before  the 
transmission  of  the  record  the  error 
was  discovered  and  the  order  there- 
upon vacated,  and  subsequently,  and 
before  any  further  order  was  made, 
the  judge  died,  i(  was  held  that  the 
cause  was  properly  tried  before  his 
successor,  there  having  been  no  further 


affidavit  or  application  for  a  change. 
Winn  V.  State,  82  Wis.  571. 

Cbaage  mnder  Law  Erroneoiuly  8«p- 
poied  to  be  in  Poree. — An  order  may  be 
vacated  when  it  is  shown  to  the  court 
that  the  supposed  law  under  which  it 
was  granted  never  was  in  fact  en> 
acted,     Meracle  v.  Down,  64  Wis.  323. 

Bepoiseion  during  Term. — The  court 
may  rescind  an  order  transferring  a 
cause  during  the  term  in  which  the 
order  was  made  and  before  the  record 
was  transmitted,  and  allow  a  sugges- 
tion for  removal  to  be  withdrawn  and 
the  cause  reinstated.  Seth  v.  Cham- 
berlaine.  41  Md.  186;  Atlantic,  etc., 
Consol.  Coal  Co.  v.  Maryland  Coal 
Co.,  64  Md.  302. 

Striking  Cause  from  Hoeket — Laches. — 
Where  an  order  for  a  change  of  venue 
is  rescinded  by  the  consent  of  the  par- 
ties, and  the  cause  reinstated  on  the 
docket,  one  of  the  parties  has  no  right 
to  strike  it  therefrom  after  a  lapse  of 
over  three  years.  Gager  v.  Doe,  29 
Ala.  341. 

Correction  of  Eecord.  —  Where  an 
order  is  made  in  contravention  of  a 
statute  (Code  Iowa,  §  2590)  providing 
that  no  change  from  the  county  shall 
be  allowed  in  case  of  appeal  from  a 
justice  of  the  peace,  the  court  which 
directed  the  change  may  properly  cor- 
rect its  record  to  accord  with  the  ju- 
risdiction by  setting  the  void  order 
aside.  Boileau  v.  Chicago,  etc.,  R. 
Co.,  69  Iowa  324. 

Xandamuf  to  Compel  Vacation  of  Order. 
— Mandamus  will  not  lie  to  compel  a 
justice  to  vacate  an  order  of  removal 
made  by  him  in  the  exercise  of  his 
discretion,  and  to  proceed  to  try  the 
action.     People  v.   Hubbard,  22  Cal. 

35. 
Waiver    by    Proceeding  to    Trial. — 

Where,  after  the  granting  of  a  change, 
the  court  at  a  subsequent  term  orders 
the  cause  to  be  redocketed,  if  the  ap- 
plicant makes  no  objection  and  goes 
to  trial,  he  waives  the  error.  Eckles 
V,  Kinney,  4  Iowa  539. 

2.  Brooks  v.  Douglass,  32  Cal.  209; 
Snyder  v.  Bunnell,  64  Ind.  403:  Michi- 
gan Mut.   L.  Ins.  Co.  V.  Naugle,  730 
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ytrfection  of  CliaDge.        CHANGE  OF    VENUE.    Record  and  Trameript. 

2,  Eecord  and  Transcript — a,  GENERALLY. — Granting  the  order 
will  not  of  itself  have  the  effect  of  changing  the  place  of  trial,  but 
the  record  of  the  proceedings  had  in  the  court  ordering  the 
change  should  be  transmitted  to  the  court  to  which  the  change  is 
ordered,^  within  the  time  fixed  by  statute  or  by  the  order,^  or, 
if  no  time  is  so  prescribed,  within  a  reasonable  time.* 

Wliat  Papers  to  be  Transmitted. — Statutory  requirements  respecting 
the  transfer  of  the  record  should  be  strictly  complied  with,*  and 
the  order  directing  the  change,  a  copy,  or  a  transcript  thereof, 
should   be  transmitted;*  but  not  the   petition  or  affidavit  upon 

Ind.  79;  Ward  v. Chiles,  3  J.  J.  Marsh.  13  Fla.  337:  Sawyer  v.  State,  16  Ind. 

(Ky.)  4S8;  Eldred  v,  Becker,  60  Wis.  93;  Rhoades  v.  Delaney,  50  Ind.  468; 

48;  KoUock   V,   Becker,   60   Wis.    53;  Thompson    v,    Campbell,    4    Greene 

Tucker  v,  Grover,  53  Wis.  53;  Wood-  (Iowa)  322. 

ward  V.  Hanchett,  52  Wis.  482.  ft.  Ammons    v.    State,    9    Fla.  530; 

Waiver  by  Applicant  of  Bight  to  Be-  Woods   v,    Patrick,  Hard.  (Ky.)  465; 

moval. — After  obtaining  a  change  of  State  v.  Goodwin,  33  Kan.  538;  Stale 

venue  the  party  may  waive  the  actual  v,  Hicklin,  5  Ark.  190. 

removal,  after  which  waiver  the  oppo-  Failure  to  Inclade  (^der  in  Transeript 

site   party  has  no  right  to  perfect  the  — Where  a  statute  (Act  March  27, 1871, 

change,  but  mere  failure   of   the  ap-  amended  Code  Ark.. §760)  requires  the 

plicant  to  perfect  the  removal  will  not  change  to  be  made  by  order,  and  the 

of  itself  operate  as  a  waiver.     Michi-  transcript  fails  to  show  that  an  order 

gan  Mut.  L.   Ins.  Co.  v,  Naugle,  130  was   made,  the  cause  is  still  in  the 

Ind.  79.  court  in  which  it  originated,  and  can- 

1.  Fawcett  v.  State,  71  Ind.  590.  not    be    stricken    from     the    docket 
Veiting  of  Jurisdiction  in  New  Court,  thereof   because  of  loss  of  jurisdic- 

— The  court  to  which  the  order  trans-  tion.     Cook  v.  Loftin,  31  Ark.  567. 

fers    the    cause   obtains   jurisdiction  Change  by  Juitice. — The  fact  that  a 

thereto  when  the  order  is  granted,  al-  change    was    granted    by    a     justice 

though  it  does  not  become  possessed  should  appear  by   his  transcript  as 

of   the   case   until   the  transcript   re-  well  as  in  the  docket  of  the  justice  to 

quired   by  law  to   be   made   is   filed,  whom   the  cause    is    sent.      Barr  v. 

State  V,  Daniels,  66  Mo.  192;  Hender-  Blomberg,  37  Mo.  App.  605. 

son  V,  Henderson,  55  Mo.  544.  Depositing    Order  —  Compntation     of 

2.  The  applicant  must  perfect  the  Time. — Under  a  statute  requiring  the 
change  within  the  time  fixed  in  the  order  for  removal  to  be  lodged  thirty 
order  of  the  court,  and  cannot  rely  on  days  before  the  term,  to  entitle  the 
the  promises  of  the  clerk  to  notify  him  party  to  a  change  of  venue,  the  day 
of  the  making  of  the  order,  since  that  of  depositing  the  order  should  be  in- 
is  no  part  of  the  clerk's  duties.  Furry  eluded  in,  and  the  first  day  of  the 
V,  O'Connor,  i  Ind.  App.  573.  term  excluded  from,  the  calculation. 

3.  Howard  v,  Barbee,  21  Ind.  221.       Woods  v.  Patrick,  Hard.  (Ky.)465. 
Where  a  statute  did    not   provide        Beinstatement  of  Cause  on  Prodaction 

for  any  specific  time  to  be  allowed  for  of  Order. — When  the  court  strikes  a 
preparation  for  the  transmission  of  cause  from  the  docket  because  of  00 
papers,  the  court  held  that  a  reason-  order  to  show  that  the  change  was 
able  time  should  be  allowed,  and  fixed  lawful,  upon  production  of  the  order 
ten  days  as  such  reasonable  time,  at  the  same  term  it  is  proper  to  rein- 
Lewis  V.  Outten,  2  Dana  (Ky.)  93.  state  the  cause.     Givens  v.  Bradley, 

Transmission  "Forthwith."— A  statute  3  Bibb  (Ky.)  194. 
directing  the  transmission  of  the  pa-        Delivery  of  Order— Aeensed  not  in  Gas- 
pers forthwith  means  so  soon  as  it  can  tody. — Rev.  Stat.  Mo.,  1889,  §  4163,  re- 
be  reasonably   done.     Rogers  v,  Ste-  quiring  an  order  removing  a  criminal 
vens,  8  Ind.  464.  cause,  when  the  defendant  is  not  in 

4.  Stone  v.  Robinson,  9  Ark.  477;  custody,  to  be  delivered  before  any 
Wells  V.  Long,  6  Ark.  252;  Heard  v.  juror  is  sworn  in  the  cause,  and  that 
Lowry,  5  Ark.  474;  Swepson  v.  Call,  a    recognizance    be    entered    into  in 
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which  it  was  granted.* 

In  some  states  it  is  required,  by  statute  or  otherwise,  that 
the  original  papers  should  be  transmitted ;  *  in  others,  certified 
copies.* 

In  Criminal  Causes  it  is  usual  to  require  the  original  indictment,^ 

open    court    or    delivered    with    the  in  the  case  by  the  court  granting  the 

order  and  filed  with  the  clerk  of  the  change.     Smith   v.   Jeffries,   25    Ind. 

court,  refers   to  the  court   to  which  376. 

the  venue  is  changed.     State  v.  Lay  Effect      of      Transmitting      Original 

(Mo.,  1895),  29  S.  W.  Rep.  999.  Papers. — In    view    of  the   liability  of 

1.  State  V.  Barfield,  &.,  Ired.  (N.  loss  of  the  original  records,  copies 
Car.)  344;  State  v.  Hicklin,  5  Ark.  thereof  only  should  be  transmitted. 
190;  Bright  V,  State,  90  Ind.  343.  But  the    mere   fact    of    sending   the 

2.  Wight  V,  Kirkpatrick,  5  111.  339;  original  papers  instead  of  a  copy  will 
Bright  V,  State,  90  Ind.  343;  Barr  v.  not  make  void  the  proceedings  of  the 
Blomberg,  37  Mo.  App.  605.  court  to  which  the  change   is  made. 

Effect  of  Change  at  Common  Law. — At  Tindall  v,  Shelby,  4  Hayw.  (Tenn.)98. 

common  law  the  change  of  venue  did  Error  Cored. — Although  a  court  fails 

not    remove   the   record,    but    merely  to  comply  with  the  requirements  by 

changed  the  place  of  trial.     See  Shan-  reason    of    forwarding    the    original 

non  V.  Smith,  31  Mich.  451.  records  instead  of  sending  copies  as 

Wliat  Papers  Constitnte  the  Beoord. —  required  by  the  statute,  after  a  trial 

Papers  filed  before  the  order  of   re-  upon  the  original  pleadings  the  error, 

moval  are  a  part  of  the  record  of  the  if  any,  in   the  transmission   is  cured, 

court  from  which  the  change  is  made.  Gilstrap  v.  Felts,  50  Mo.  428. 

Bell  V.  Farmville,  etc.,  R.  Co.  (Va.,  Eeturn    of    Originals.  —  Where    the 

1895),  20  S.  £.  Rep.  942.  clerk  of  the  court  in  which  an  action 

Bail  Bond. — The  bail  bond  deposi-  originated  has  transmitted,  in  viola- 
tion and  other  written  evidence  filed  tion  of  the  statute,  original  papers  in- 
therewith  should  be  transmitted,  stead  of  copies,  upon  proper  applica- 
State  V,  Peebles,  100  N.  Car.  348.  tions,   such   originals   should   be    re- 

Presnmption  as  to  Propriety  of  Trans-  stored  to  the  files  of  the  court  from 

misrion. — Where  there  is  nothing    in  which   they  were  taken.     Ryburn  v, 

the   certificate   of  the  clerk   to  show  Pryor,  10  Ark.  417.     And  see  Harrall 

that  the  papers  transmitted  were  the  v.  State,  26  Ala.  52. 

original  files  in  the  case,  but  it  ap-  4.  Ammons   v.    State,   9    Fla.    530 ; 

pears  that  the  papers  came  into  the  Bright  v.  State,  90  Ind.  343;  Preuit  v, 

hands  of   the  clerk  of    the  court  to  People,  5  Neb.  377;  State  v.  Brown, 

which   the    trial    was  transferred,  it  35  La.  Ann.  340;    Noecker  v.  People, 

will    be   presumed    that    the    papers  91  111.  494. 

were   transmitted    in    the    mode    re-  Necessity  of  Transmitting  Both  Copy 

quired   by   law.     Watts  v,  Stoltz,  28  and  Original.— A  statute  (Code  Iowa, 

111.  App.  541.  1851,   §^  3273)  requiring  the  court  to 

'Waiver  by  Appearance. — The   omis-  **  certify  a  transcript  of  all  the  pro- 

sion  to  file  the  original  papers,  as  re-  ceedings  appearing  upon  the  record  of 

quired    by  statute,   in   the    court   to  the  court,   which,   together  with  the 

which   the  change    is    made,   is   not  indictment  and  all  other  papers  in  the 

waived    by    the    appearance    of    the  case,  must  be  transmitted  to  the  clerk 

party  against  whom  the  change  was  of  the  court  to  which  the  venue  has 

made,  for  the  purpose  of   moving  to  been  changed,"  simply  requires  a  tran- 

dismiss   the  action.     Hall   v,   Royce,  script  of  the  entries  in  the  "  record 

56  Iowa  359.  book,"   together  with  the  indictment 

3.  Harrall  V.  State,  26  Ala.  52.  See  and  all  the  papers,  but  does  not  require 
Ammons  v.  State,  9  Fla.  530.  the  transmission  of  a  transcript  of  the 

'* Proceedings"  Defined.  —  "Proceed-  indictment  and  of  all  the  original  pa- 

ings."  in  a  statute  requiring  transmis-  pers  as  well  as  the  papers  themselves, 

sion  of  a  transcript  of  the  proceed-  Sharp  v.  State,  2  Iowa  454. 

ings,  merely  means  the  orders  made  Under  a  statute  requiring  the  trans- 
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affidavit,  and  information  thereon   to   be  transmitted ;  ^  but  in 
some  jurisdictions  mere  copies  or  transcripts  are  sufficient' 
*.  Sufficiency   of  Transcript.— Where   all   the   original 

papers,  or  copies  thereof,  are  not  required  to  be  transmitted,  a 

transcript  of  Che  record  should  be  sent  for  the  purpose  of  ac- 
quainting the  new  court  with  the  status  of  the  case.* 

mission  of  the  transcript  and  the  orig-  an  erroneous  recital  as  to  the  signing 

inal  papers,  it  is  unnecessary  that  the  of    the   indictment  was    held    imma- 

indictment  should  be  copied  at  length  terial.      Robinson  v.  State,   24  Tex. 

in   the   transcript.     Powers   r.  State,  App.  4. 

87  Ind.  144.  Cure  of  Xrror  by  Sabseqnent  Compli- 

The  transcript  need  not  contain  a  anoe  with  Statute. — The  fact   that  an 

copy  of    the  indictment,   where    the  order  for  the  removal  of  a  trial  erro- 

original  indictment  is  sufficiently  iden-  neousiy  directed  the  clerk  10  return 

tified  by  being  sealed  up  and  trans-  '*  the  original  papers  "  instead  ofccr- 

mitted  with  the  transcript  and  other  tified  copies,  as  required  by  statute, 

papers.     Leslie  v.  State,  83  Ind.  180.  furnishes  no  ground  for  the  reversal 

Identiflcation  of  Indictment. — A  tran-  of  a  conviction  where  the  statute  was 

script  containing  an  indictment  which  subsequently  complied  with.     Harrall 

fails  to  have  the  entries  or  indorse-  v.  State,  26  Ala.  52. 

ments  upon  it  which  by  statute  would  8.  State  v.  Brown,  35  La.  Ann.  340: 

make  it  the  evidence  that  it  was  the  Sharp  v.   State,  2  Iowa  454:  State  v. 

indictment  found  and  presented  to  the  Goodwin,  33  Kan.  538;  State  v,  Pee- 

court,  is  insufficient.     Williamson  v.  bles,    100  N.  Car.    348  ;  Robinson  r. 

State,  64  Miss.  229.  Stone,  13  Ark.  290:  Price  v.  State,  8 

Becording     Indictment    in    Original  Gill  (Md.)  202;  Wichita,  etc.,  R.  Co. 

Court. — Where   a  statute   directs    the  v,  Kuhn,  38  Kan.  104. 

papers  in  the  court  to  be  transmitted  Place  of  Making  Transeript. — A  tran- 

it  is  not  necessary  to  record  the  in-  script  of  the  record  is  not  objectionable 

dictment  in  the  court  from  which  the  because  made  out  and  certified  in  the 

change  is  taken.    Beauchamp  v.  State,  county  to  which    the    trial   was    re- 

6  Blackf.  (Ind.)  299.  moved,  by  the  clerk  of  the  court  of 

Depoiiting  Indictment  in  VewConrt. —  the  county  in  which  the  indictment  was 

Where  a  statute  requires  the  original  filed.     Childs  v.  State.  55  Ala.  25. 

papers  to  be  transmitted,  the  court  to  Eflbet  of  Sending  Two  Tramacripts.— 

which  the  change  is  made  cannot  pro-  Where  two  transcripts  are  sent  they 

ceed  to  trial  unless  the  original   in-  will  be  deemed  as  one,  unless  contra- 

dictment  was  deposited  in  the  clerk's  dictory,  in  which  case  they  may  be 

office    of    the    county   to    which    the  reconciled    by  an    inspection   of  the 

change  was  made.     Sawyer  v.  State,  original  record.      State  v.  Collins,  3 

16  Ind,  93;  Doty  v.  State,   7  Blackf.  Dev.  (N.  Car.)  117. 

(Ind. )  427.  Snffloiency  of  Becord— Froceedingi  upon 

1.  "Original Papen" Defined —Indiana  Indictment.— The  record    transmitted 

Statute. — *•  Original  papers"  in  Rev.  must  show  that  it  is  the  record  of  the 

Stat.  1881,  §  177I1  mean  the  original  proceedings  upon  the   indictment   on 

indictment  or  the  original  affidavit  and  which  the  prisoner  w^as  tried.    Jenkins 

information  {n  which  the  defendant  is  v.  State,  30  Miss.  408. 

charged  with  a  public  offense.   Bright  Change    npon    Beeond    Indictment.  — 

V,  State.  90  Ind.  343,  Where  a  change  is  granted  in  proceed- 

SnAoiency  of  Filing  Originals. — It  is  ings   upon   a  second   indictment    the 

sufficient  if  the  affidavit  and  informa*  transcript  need  not  include  procecd- 

tion  are  filed  with  the  transcript,  in-  ings  under  the  first  indictment.    State 

stead  of  being  copied  into  it.     Hurt  v:  Anderson,  96  Mo.  241. 

V.  State,  26  Ind.  106.  And  see  Smith  v,  Heoesiitj  of  Showing  Grounds  Ibr  Xe- 

Jeffries,  25  Ind.  376.  moval. — The  grounds  of  the  removal 

8.  Price  v.  State,  8  Gill   (Md.)  302;  should  appear.      Curry  v.  State,    17 

Jones  V.  State,  11  Ind.  357;  Ruby  v.  Fla.  683  ;  Williams  v,  Robles,  22  Fla. 

State,  7  Mo.  206.  95. 

ErroneooB  Baoital  by  Clerk.— In  Texas  Confnsion  of  Judgment. — A  judgment 
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c.  Authentication. — ^The  record  and  papers  sent  to  the 
court  to  which  the  venue  is  ordered  changed  should  be  duly 
authenticated  by  the  clerk  transmitting  thenn,  by  certificate 
or  otherwise;*  and  usually  the  clerk  is   required  to  attach  his 


by  default  was  rendered  by  a  justice 
of  the  peace  on  the  1st  day  of  Novem- 
ber, 1888.  On  the  7th  day  of  that 
month  the  defendant  filed  a  motion  to 
set  the  default  aside,  and  confessed 
judgment  for  costs.  The  judgment 
was  thereupon  vacated,  and  the  cause 
set  down  for  trial  on  the  i6th  of  thdt 
month.  Held^  that  there  was  sufficient 
in  the  transcript  to  show  that  the  de- 
fendant had  confessed  such  judgment, 
and  that  the  transcript  need  not  show 
a  formal  entry  thereof.  Tyler  v.  Bax- 
.ter,  29  Neb.  688. 

lime  of  Soitimoiu— niing  of  Declara- 
tion.  —  Although  the  practice  does 
not  require  the  record  of  the  sum- 
mons and  declaration,  yet  if  they  are 
returned  in  the  transcript,  and  by 
indorsement  show  the  time  of  service 
and  return  of  the  summons,  and  the 
filing  of  the  declaration,  the  transcript 
is  not  defective  because  falling  to 
show  the  dates  of  the  issue  of  the 
summons  and  the  filing  of  the  declara- 
tion.    English  V.  Faulds,  58  111.  266. 

Bill  of  Ezeetitions  Taken  at  Former 
Trial.  — It  is  not  necessary  that  the 
transcript  of  the  record  which  is  trans- 
mitted to  the  county  to  which  the 
venue  is  changed  should  contain  a 
bill  of  exceptions  taken  at  a  former 
trial,  and  which  has  performed  its 
office  by  having  been  considered  in 
a  court  of  error.  Ellick  v.  State, 
I  Swan  (Tenn.)  325. 

Frocoedings  on  Former  Trial. — Neither 
charges  to  the  jury  on  a  former  trial 
nor  bills  of  exception  therein  taken 
constitute  a  part  of  the  record  neces- 
sary to  be  transmitted  (by  Pen.  Code 
Cai.,  §  1036)  on  a  change  of  the  place 
of  trial.     People  v.  Bush,  71  Cal.  602. 

OlijeotioiiBto  flnfflcienoy  of  Transcript — 
When  Baiaed.—  It  is  the  better  practice 
to  object  to  the  sufficiency  of  the 
transcript  before  entering  on  the  trial. 
Boddie  v.  State,  52  Ala.  307. 

Objections  cannot  be  raised  for  the 
first  time  after  verdict.  Sharp  v. 
State.  2  Iowa  454. 

Bi^ht  of  Aecnsed  to  Qaettion  Stiffl- 
delitfy. — The  prisoner  may  raise  the 
question  of  the  sufficiency  of  the 
transcript  from  the  court  in  which 
the  indictment  was  found,  and  may 


require  the  production  of  all  neces« 
sary  papers  not  forwarded.  Ammons 
V.  State,  9  Fla.  530. 

Trial  on  Certified  Traneeript.— The 
trial  may  be  had  on  a  certified  tran- 
script. Wichita,  etc.,  R.  Co.  v,  Kuhn, 
38  Kan.  104. 

1.  Wight  V,  Kirkpatrick,  5  111.  339. 

flnfBoieney  of  ▼enfloation— "Who  may 
Determine.— The  court  to  which  the 
transfer  is  made  is  the  sole  judge  of 
the  proper  verification  of  the  tran- 
script, and  Its  decision  thereon  is  final. 
State  V.  Duncan,  6  Ired.  (N.  Car.)  236; 
State  V,  Lambert,  93  N.  Car.  618. 

Form  of  Certifleate— Caption.— Where 
a  statute  prescribes  no  particnlar  form 
for  the  clerk's  certificate,  nor  a  cap- 
tion as  a  part  of  the  transcript,  the 
transcript  is  not  defective  because 
failing  to  include  a  caption — although 
that  might  be  a  better  practice — or  be- 
cause of  the  failure  to  insert  the  num- 
ber of  pages  to  which  the  certificate  is 
attached.  Wolflforth  v.  State,  31  Tex. 
Crim.  Rep.  387. 

ffeceesary  Oertiflcation  under  Indiana 
Statute.— A  statute  (Rev.  Stat.  Ind. 
1881,  §  1771)  requiring  the  clerk  to 
make  a  transcript  of  the  proceedings, 
seal  them  up  with  the  original  papers, 
and  deliver  them  to  the  sheriff,  who 
must  without  delay  deposit  them  in 
the  clerk's  office  in  the  proper  county, 
etc.,  does  not  require  the  clerk  to  cer- 
tify in  any  way  that  the  papers  and 
transcript  were  transmitted  to  the  of- 
fice of  the  clerk  of  the  court  to  which 
the  change  was  made.  Keith  v.  State, 
90  Ind.  89. 

SttMcieney  of  Clerk's  Certifleate.— A 
certificate  attached  to  a  transcript 
which  substantially  complies  with  the 
statute  is  sufficient.  Scott  v.  State,  37 
Ala.  117. 

Identification  of  Prooeedinge  and  of 
Clerk.— A  certificate  attached  to  the 
transcript  which  fails  to  state  that 
the  proceedings  certified  are  those  of 
the  court  in  which  the  case  originated, 
and  that  the  officer  certifying  it  was 
clerk  of  that  court,  is  fatally  defective. 
Williams  v.  State,  48  Ala.  85. 

Identifidation  of  Original.— A  statute 
(Code  Iowa,  g  4377)  requiring  the 
transmission  of  the  original  papers  io 
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seal ;  *  but  defective  or  insufRcient  authentication  is  waived  by 

submitting  without  objection  to  a  trial.* 

3.  Fees  and  Costt. — By  statute,  in  some  states,  the  clerk's  fees 

the  case  and  a  certified  copy  of  record  Ala.  34;  Boddie  v.  State,  $2  Ala.  395; 

entries  does  not  require  identification  Childs  v.  State,  55  Ala.  25. 

of  the   original   papers  by  the   clerk  But   see  Williams  v.  State,  48  Ala. 

transmitting  them.    State  v.  McGuire,  85,  which  holds  that  if  the  clerk  have 

87  Iowa  142.  no  seal  of  office  he  should  state  that 

Identifloatio n  of  Indictment  by  Compar-  f  act . 
ison. — That  the  indictment  transmit-  Trial  on  Uniealod  Transeript.— Where 
ted  was  the  one  found  by  the  grand  a  statute  (Gantt  Dig.,  ^  1877)  re- 
jury  may  be  ascertained  by  comparing  quires  the  transcript  to  be  certified 
it  with  the  description  of  the  indict-  under  seal,  a  trial  and  conviction  on  a 
ment  contained  in  the  several  orders  transcript  to  which  a  seal  is  not  at- 
of  the  court  ordering  the  change,  tached  is  invalid.  Hudley  v.  State, 
Noecker  v.  People,  91  111.  494.  36  Ark.  237. 

Conclnaiyeneu  of   Gertifloation.  —  Al-  Baoognition  by  Court  of  Clerk's  An- 

though  the  entry  of  the  proceedings  thorify. — A    record    attested    by   the 

in  Che  court  from  which  the  venue  has  clerk  without  the  seal  of  the  court  will 

been  changed  is  not  in  strictly  proper  be  sufficient,  since  the  court  to  which 

form,  yet   if    the    clerk  certifies  the  the  cause   is  removed  will  judicially 

transcript  to  be  a  full,  true,  and  per-  recognize   that  the  clerk  is  a  public 

feet   transcript  of   his   records,   it   is  officer.       Major     v.    State,    2    Sneed 

sufficient.     Yates    v.    People,   38    111.  (Tenn.)  11. 

527.  Criminal  Cansos  —  Loniiiana.— When 

Defeetive  Certifloation— Jnritdietion. —  the  venue  has  been  changed,  the  in- 

Where  the  papers  and  order  for  the  dictment  must  be  transmitted  to  the 

change  are  not  certified  to  the  court  court  to  which  the  cause  has  been  re- 

to  which  the  change    is    ordered   as  moved,  and  it  does  not  need  to  have 

required  by  law,   that  court   will  ac-  stamped  upon  it  the  seal  of  the  court 

quire  no  jurisdiction  unless  the  par-  from  which  it  comes.    If  a  trial  is  had 

ties  who  have  agreed  to  the  change  and  the  judgment  is  set  aside,  the  in- 

appear.     Rhoades  v,  Delaney,  50  Ind.  dictment  remains  in  the  court  where 

468.  the  trial  was  had,  and  no  more  needs 

Mandamus  to  Compel  Proper  Authenti-  the  seal  of  either  court  for  the  second 

oation. — If  the  transcript  transmitted  trial  than  it  did  for  the  first.   The  new 

is  not  properly  authenticated,  the  par-  forum  stands  in  the  place  of  thai  in 

ty  aggrieved  may  apply  to  the  court  which  the  indictment  was  found,  and 

or  judge  in  vacation  for  mandamus  to  as  it  would  not  have  needed  a  seal  \i 

compel  the  clerk  to  perform  his  duty,  the  trial  had  taken  place  in  the  latter 

Stone  V.  Robinson,  9  Ark.  477.  court,   so   it  does   not    in  the  other. 

1.  Hudley   v.    State,   36    Ark.  237;  The  minutes  of  the  court,  its  orders, 

State  V.  Goodwin,  33  Kan.  538.  etc.,  cannot  be  sent  up,  and  therefore 

Neoeetity  of  Seal. — A  statute  requir-  must  be  copied  and  the  copy  attested 

ing  a  transcript  to  be  sealed  up  and  by  a  seal.   State  v.  Brown,  35  La.  Ann. 

transmitted  to  the  clerk  of  the  court  340. 

to  which  the  venue  is  changed,  im-  Admiuibility  of  Unsealed  Certifieate  in 
plies  that  the  certificate  of  the  clerk  Evidence.— The  certificate  of  the  clerk 
of  the  court  in  which  the  cause  origi-  of  the  court  from  which  the  case  is 
nated  should  be  under  seal.  Stone  v,  transferred,  with  a  change  of  venue 
Robinson,  9  Ark.  477,  citing  Wells  v,  attached  to  a  copy  of  the  original  pro- 
Long,  6  Ark.  252;  Heard  v,  Lowry,  5  ceedings,  which  is  not  sealed  with 
Ark.  474.  the  seal  of  the  court  from  which  the 

Kule  in  Alabama. — A   statute  (Rev.  change   is   taken,  is   inadmissible  as 

Code  Ala.  4209,    etc.)   requiring   the'  evidence  on  the  trial  of  the  accused  in 

clerk  to  attach  his  certificate  to  the  the  court  to  which  the  case  has  been 

transcript  of  the  record,  does  not  ren-  taken.     State  v.  Brown,  33  La.  Ann. 

der  it   necessary  that   the   certificate  1151. 

should  be  under  his  seal,  either  pri-  8.  Langford  v.  People,  134  111.  44J; 

yate  or  official.     Bishop   v.  State,  30  Major  f.  State,  2  Sneed  (Tenn.)  ii< 
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or  the  costs  are  required  to  be  paid  for  the  purpose  of  procuring 
transmission  of  the  record  to  the  court  to  which  the  change  is 
ordered.* 

1.  Brown  r.   Jefferson  County,  i6  Payment  by  Advene  Party. — If    the 

Iowa  339.  party  obtaining  the  change  fails  to  pay 

*'Coets*'  Conatmed. — The  *'costs  of  the  costs,  the  opposite  party  may  make 

making  such  change "  which,  in  addi-  the   payment    and   thus    perfect    the 

tion  to  the  costs  of  the  term,  the  party  change.     Michigan  Mut.   L.   Ins.  Co. 

procuring  the   change  is  required  to  v,  Naugle,  130  Ind.  79. 

pay,  will  include  only  the  legal  fees  of  JuBtices'  Coarte. — In  Indiana,  where 

the  clerk  for  certifying  and  transmit-  a  change  of   venue  is  taken  from  an 

ting  the  papers.     Bantley  v.  Stowell,  appeal  from  a  justice  of  the  peace  the 

82  Wis.  244.  provision  of  the  Justices'  Act  (2  Rev. 

Time  of  Payment—Fraotioiu  of  a  Day.  Stat.  1876.  p.  612,  §  29)  relative  to  the 

— The  payment  of  the   costs   at   any  payment  of  accrued  costs  to  the  time 

time  during    the  day  on  which  they  of  the  granting  of  the  change  has  no 

are   required  to  be  paid  is  a  sufficient  application.     McDonough  v,  Kane,  75 

compliance  with  a   statute   requiring  Ind.  181. 

the  costs  to  be  paid  or  secured  by  the  Iowa. — Under  Code    Iowa,    §  3516, 

morning  of  the  second  day  after   the  assimilating  proceedings  in  a  justice's 

procurement  of  the  change,  if  the  pay-  court  on  change  of  the  place  of  trial  to 

ment  is  made  before  the  order  for  the  like  proceedings  in  the  Circuit  Court, 

change  is  vacated.     Bacon  v.  Black,  a  statute  (Code,  §  2596)  providing  that 

38  Iowa  162.  a  change  in  the  Circuit  Court  shall  not 

Imposition  of  Costs  for  Failure  to  Per-  be  deemed  perfected  until  the  pay- 
fiset  Change. — An  applicant  who  fails  ment  of  costs,  etc.,  and  a  statute  pro- 
to  perfect  the  change  as  provided  by  viding  that  justices  of  the  peace  may 
2  Rev.  Stat.  Ind.  176,  p.  119,  cannot  be  demand  and  receive  their  fees  in  ad- 
punished  for  such  failure  in  any  other  vance,— a  justice  may  demand  his  fees 
mode  or  to  any  greater  extent  than  by  for  making  up  the  record,  and  if  they 
imposing  costs  made  in  the  case  to  are  not  paid  may  retain  jurisdiction 
the  time  of  such  failure.  Toledo,  etc.,  and  try  the  case.  Holmes  v.  Butts.  87 
R.  Co.  V.  Wright,  68  Ind.  586.  Iowa  412. 

Exoosing  Failure  to  Pay  Costs. — That  Kansas, — The  plaintiff,  in  order  to 

the  clerk  failed  to  inform  the  party  of  obtain  a  change  of  venue,  must  pay, 

the  amount  of  the  costs,  furnishes  no  or  offer  to  confess  judgment  for,  the 

excuse  for  failure  to  comply  with  the  full  amount  of  costs  that  nave  accrued 

statute.      Louisville,   etc.,   R.    Co.   v.  in  the  case,  and  that  shall  accrue  in 

Grubb,  88  Ind.  85.  the    case    until    the     transcript    and 

Failure  to  Give  NotiGe  of  Application  papers  shall  be  delivered  to  the  jus- 

— Wisconsin  Statute. — Under  the  Wis-  tice    to   whom    the   case   shall  be  re- 

consin  Act  of  1872,  unless  the  applicant  moved  for  trial.     But  where  a  plaintiff 

gives  ten  days'  notice  of  his  intention  has  made  an  application  for  a  change 

to  apply,  he  must  pay  the  costs  of  the  of  venue,  a  failure  on  his  part  to  pay, 

term.     Dodge  v.  Barden,  33  Wis.  246.  or  offer  to  confess  judgment   for  all 

Liability  for    Costs  —  Taxation. — The  such  costs,  will  not  excuse  the  justice 

costs  are  to  be  paid  by  the  applicant,  for  refusing  to  attach  his  jurat  and 

and  not  taxed  as  a  part  of  the  costs  of  signature   to    the    affidavit   made    by 

the  court.     Allen  v.  Skiff,  2  Iowa  433.  the   plaintiff   to    obtain    such  change 

The  costs  should  be  taxed  as  when  of   venue,  and  to  which  affidavit  the 

a    cause    is    continued.     Robbins    v»  plaintiff  has  been  sworn  before  such 

Neal,  ID  Iowa  560.  justice;  nor  will  it  excuse  the  justice 

Change  by  Stipnlation.  — Where  a  for  refusing  to  file  such  affidavit,  or  to 
change  of  venue  is  ordered  pursuant  file  the  plaintiff's  written  offer  to  con- 
to  a  stipulation,  neither  party  is  under  fess  judgment  for  costs;  nor  will  it 
greater  obligation  than  the  other  to  excuse  the  justice  for  refusing  to  take 
pay  the  costs  and  procure  the  trans-  any  action  upon  the  plaintiff's  appli- 
mission  of  the  record.  Eldred  v.  cation  for  the  change  of  venue.  Her- 
Becker,  60  Wis.  48,  distinguishing  bert  v.  Beathard,  26  Kan.  746. 
Grobman  V.  Hahn,  59  Wis.  93.  Michigan.  —  Under     the     Michigan 
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lUlnre  to  Fky  Fms  mt  Cottv. — ^And  the  failure  to  pay  such  fees  or 
costs  will  have  the  effect  either  to  render  the  order  nugatory,*  or 
to  authorize  the  court  making  the  order  to  vacate  it  and  reinstate 
the  cause.* 

statute   authorizing  changes    of    the  the  order  changing  the  place  of  trial 

place  of  trial  from  one  justice  to  an-  is   unconditionally  granted  upon  the 

other,  and   which    provides  that  the  agreement   of    the    parties.      Carroll 

justice  to   whom  the  cause  is  trans-  County  v,  American  Emigrant  Co..  37 

ferred  shall  hear  and  determine  the  Iowa  371. 
cause, ''provided  that  the  applicant        Bight  of  Clark  to  Feet— Effeet  of  Von* 


shall  pay  to  the  justice   making   the  paymont. — Under  a  statute   requiring 

order  the  accrued  costs  and  the  tran-  the  papers  to  be  filed  in  the  court  to 

script  fee/'  the  justice  to  whom  the  which  the  change  is  ordered,  withio 

application   is    made   may   refuse    to  twenty  days  from  the  making  of  the 

make  the  order  if  his  fees  are  not  paid  order,  the  clerk  to  whom  the  papers 

or  tendered.       Oakley   v,    Dunn,   63  are  sent  is  under  no  legal  duty  10  file 

Mich.  494.  them  unless  the  prescribed  fees  are 

If  the  justice  omit  to  tax  the  costs,  paid;  and  if  because  of  such  nonpay* 

he  should  be  requested  to  do  so  by  the  ment  the  papers  are  not  filed,  the  order 

party  who  desires  the  removal,  and  the  will  be  deemed  vacated.     A  custom  of 

full  fees  should  be  paid  or  tendered  the  clerk  not  to  exact  the  fees  in  ad- 

before  the  refusal  to  remove  the.cause  vance,  but  to  charge  them  to  the  at- 

can  be  reviewed  on  appeal.     Oakley  torney    of    the    party    obtaining   the 

V.  Dunn,  63  Mich.  494.  change,  will  not  alter  the  rule.    Maniz 

Minnesota, — The    provision    of   the  v.  Werner,  64  Wis.  40S.     See  also  VII. 

Minn.  Gen.  Stat.  1S78,  c.  65,  §20,  that  4.  Terms  and  Conditions^  supra. 

no  justice  is  required  to   transfer  a  3.  Buchanan  v.  Port,  5  Ind.  264. 

civil  action  until  all  his  costs  are  paid,  Coustitvtionality  of  Karyland  Statnte. 

is  inapplicable  to  a  change  from  one  — An  act  (1874,  c.  94)  providing  that 

municipal  court  to  another,  where  the  unless  the  party  upon  whose  sugges- 

judge  of  such  a  court  is  a  salaried  offi-  tion  the  cause  has  been  removed  shall 

cer  and  has  no  personal  interest  in  the  pay  the  clerk  the  costs  of  the  record 

costs  of  the  suit.     Lueck  v.  St.  Paul,  within  a   prescribed    time    after  the 

etc.,   R.   Co.  (Minn..  1894),  58  N.  W.  passage  of  the  order  of  removal,  and 

Rep.  821.  shall     cause     the      transmission    of 

1.  Rogers   v.   Stevens,  8  Ind.  464.  the  record  in   the   same   period,  the 

And  see  Cook  v.  McDonnell,  70  Wis.  court  ordering  the  removal  may  strike 

329:  Eldred  v,  Becker,  60  Wis.  48;  Lee  it  out  and  reinstate  the  case  upon  the 

V.  Buckheit,  49  Wis.  54.      See  Snyder  trial  docket,  is  a  restraint  upon  a  right 

V,    Bunnell,   64  Ind.   403;   Dooley   v.  to  removal  given  by  the  constitution. 

Martin,  28  Ind.  189.  which  merely  authorizes  the  legisla- 

Constitationalitj  of  Btatvte. — A  stat-  ture  to  make  such  a  modification  of 

ute  (Wyoming  Rev.  Stat.,  §  3401)  pro-  existing  laws  as  shall  be  necessary  to 

viding  that  if  the  applicant  for  a  change  regulate  and  give  force  to  the  provi- 

of  venue,    within  ten   days  after  the  sion,  and  as  such  is  invalid.     Hoyerr. 

order,  fails  to  give  a  bond  to  pay  all  Colton,  43  Md.  421. 

costs,  the  cause  shall  be  discontinued,  Vacation  <tf  Order  by  Conrt  Oranttng 

is  not  a  denial  of  the  administration  it. — In    the    absence    of    any  statu- 

of  justice  or  the  constitutional  right  tory  authority,  the  court  which  has 

to  a  trial  by  jury.     Barkwell  v.  Chat-  ordered    the   removal    of  a  cause  to 

terton  (Wyoming,  1893),  33  Pac.  Rep.  another  county  has   no  authority  be- 

940.  fore  the  term  of  the  court  in  the  county 

Iowa  Statute— Unoonditional  Ordor.^  to  which  the  removal  was  had,  todirecr 

The  Iowa  statute  (Rev.  Stat.,  §  2810)  the   dismissal   of    the   action,  if   tht 

providing  that  if  the  costs  of  the  trans-  costs  of  the  transcript  be  not  paid  by 

mission  of  the  papers  to  the  court  to  the    specified    time.      Fisher  v.  Cid 

which  the  change  is  made  are  not  paid  Copper  Min.  Co.,  105  N.  Car.  123. 

at   a  prescribed  time  the  cause  shall  Wlio  may  Hove  to  Bovoko  Order.— The 

be  retained,  etc.,  does  not  apply  where  order  may  be  revoked  on  the  applica- 
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Waiver  of  Payment  by  Clerk. — But  if  the  clerk  waive  payment  of  his 
fees  and  transmit  the  papers,  the  change  will  be  effectual.* 

4.  TranBmission  and  Filing. — When  the  requisites  for  perfecting 
the  change  have  been  complied  with,  it  is  the  duty  of  the  clerk  to 
transmit  the  papers  and  record  ;  *  but  his  failure  to  do  so,'  or  mere 
delay  in  that  respect,  will  not  defeat  the  change.* 

Filing  Transcript  and  Papers. — To  confer  jurisdiction  on  the  new 
court  the  transcript  and  papers  must  be  filed  therein  *  within  the 

tion  of  a  party  other  than  the  appli-  postponing  the  trial  of  a  criminal  pro- 

cant.      Swepson  v.  Call,  13  Fla.  337.  ceeding,  but  is  not  a  ground  for  dis- 

See    VII.    4.    Terms    and    Conditions^  missing  the  cause  for  want  of  prose- 

supra.  cution.     Goodhue  v.  People,  94  III.  37. 

1.  Haglin  v.  Rogers,  37  Ark.  491.  Failure  to  transmit  a  transcript,  or 
Bight  of  AppUcant  to  Have  Ganse  Be-  to  have   the    cause    entered    on    the 

manded    for    Nonpayment    of  Feee. — A  docket    of    the    court    to  which    the 

defendant  who  has  procured  a  change  change  is  taken,  at  the  term  next  after 

upon  condition  of  the  payment  of  the  the  order  of  removal,  will  not  work  a 

clerk's  fees  cannot  have  the  cause  re-  discontinuance.      Harrall  v.  State,  26 

manded  after  the  clerk  has  transmitted  Ala.  52. 

the  papers,  upon  the  ground  that  by  Waiver  of  Vonperformanoe  of  Dnty. — 

statute   (Venue  Act,  g  13)  the    order  The  failure  to  transmit  the  transcript 

was  void  because  of  the  failure  to  pay  or  record  may  be  waived — by  a   mo- 

the  costs  as  therein  required.     Lowry  tion    for  a    continuance,  Mannix    v. 

V.  Coster,  91  111.  182.  State,  115  Ind.  245;  by  giving  notice 

2.  Duty  it  Clerk. — It  is  the  duty  of  of  motion  for  leave  to  amend  the  an- 
the  clerk,  without  special  directions,  to  swer,  and  offering  to  allow  judgment 
certify  the  cause  to  the  court  indicated  for  a  specified  sum,  Starkweather 
by  the  order.  State  v.  Williams,  69  v.  Johnsen,  66  Wis.  469;  by  failure  to 
Mo.  no.  object   to  proceeding  with  the   trial, 

Tranimisrion  of  Money  Deposited  in  Goodhue  v.  People,  94  111.  37. 
Lien  of  Bail. — In  the  absence  of  express  Who  may  Compel  PaJormance  of  Dnty. 
provision  as  to  the  disposition  of  — For  a  failure  to  transmit  a  record  to 
moneys  deposited  in  lieu  of  bail,  after  the  court  to  which  the  trial  is  removed, 
a  change  of  venue  has  been  granted  that  court  and  not  the  court  ordering 
the  money  so  deposited  should  be  the  change  is  the  proper  forum  in 
transmitted,  with  the  transcript,  and  which  application  should  be  made  to 
the  papers  required  by  law,  to  the  compel  the  clerk  of  the  court  granting 
county  to  which  the  change  was  made,  the  order  to  perform  his  duty.  Good- 
Warren  County  V.  Polk  County  (Iowa,  hue  v.  People,  94  111.  37. 
1893),  56  N.  W.  Rep.  281.  4.  San  Antonio  v.  Jones,  28  Tex.  19. 

8.  Failure  of  Clerk  to  Perform  Bnty. —  Directory  Statute. — A   case   sent  by 

The  applicant  will  not  lose  his  right  change   of  venue  from  one  court   to 

by  the  failure  of  the  clerk  to  perform  another   is  not  discontinued  because 

his  duty.  Cooper  V.  Arctic  Ditchers,  56  of  the    failure  to    transmit  the  tran- 

Ind.  233.  script  before  the  third  term  after  the 

Failure  to  Transmit  Neoessary  Papers,  date  of  the  order,  where  the  statute  is 

— The  mere  fact  that  the  clerk  of  the  merely  directory  as  to  the  transmis- 

court  in   which   the   application   was  sion.      Henderson   v.    Henderson,    55 

made  neglected  to  transmit  with  the  Mo.  534. 

other   papers   his   minutes  as  to   the  9.  Ball  v.  State,  48  Ark.  94;  Toledo, 

arraignment    of    the    defendant,    his  etc.,   R.  Co.  v,  Wright,  68  Ind.  586; 

plea,  and  the  application  for  and  the  Burris  v.  State,  38  Ark.  221  ;  Forsyth 

awarding  of  the  change  of  venue,  will  County  v,  Lemly,  85  N.  Car.  341;  Peo- 

not   prevent  the  change  from   being  pie  v.  Zane,  105  111.  662;  Hall  v.  Royce, 

effectual.     State  v,  Compton,  77  Wis.  56  Iowa  359;  Duncan  v.  State,  84  Ind. 

460.  204. 

Failure   aa  a  Ground   for  XMsmisting  Keeessity  of  Filing. — ^Where  a  statute 

Cauie. — The  failure  to  transmit   the  (Arizona  Rev.  Stat.,  par.  1409)  requires 

record  furnishes  a  good  ground   for  a  justice  who  has  ordered  a  change 

4  Encyc.  Pi.  &  Pr.— 31.  4^1 


Perfeetion  of  Ckamge.        CHANGE  OF    VEN  UE.  TransmiMion  ud  niing. 


time  fixed  by  the  statute  governing  the  practice  in  such  cases.* 

of    venue  to  make  and  transmit  his        1.  Mantz   r.  Werner,    64  Wis.  408; 

records  in  the  cause  to  the   justice  to  M'Henry  r.  Wallen,  2  Yerg.  (Tenn.) 

whom  the  trial  is  transferred,  the  lat-  441;    Dooley  v.    Martin,  28  Ind.  189; 

terhasno  jurisdiction  to  render  judg-  Pulling  v.  State,    16  Ind.  458;  Shipp 

ment  until  receipt  of  the  transcript  by  v.    Gale,  Hard.    (Ky.)  232.     See  also 

him.     Dial  v,  Olsen  (Arizona,   1894),  Woods  t^.  Patrick,  Hard.  (Ky.)  465. 


36  Pac.  Rep.  175. 

What  Constitntei  Snffloient  FUing.— 
The  transcript  is  filed  in  the  clerk's 
office  when  delivered  to  the  clerk  for 
that  purpose.  Powers  v.  State,  87 
Ind.  144. 

Mode  of  Traniiniision. — If  duly  certi- 
fied, it  is  immaterial  through  how 
many  or  whose  hands  the  transcript 
passes  if  it  eventually  reaches  the 
court  to  which  the  cause  is  properly 
removed.  State  v,  Weddington,  103 
N.  Car.  364. 

Vesting  of  Juriidietion. — Jurisdiction 
is  vested  in  the  court  to  which  the 
change  is  taken,  upon  the  deposit  with 
its  clerk  of  the  original  papers  and 
the  transcript  required  by  statute. 
App  V,  State.  90  Ind.  73. 

Entry  of  Jadgment  upon  Minutes. — 
An  act  requiring  the  court  to  which 
the  venue  has  been  changed  to  have  a 
transcript  oi  the  record  entered  in  full 
upon  the  minutes  is  merely  directory, 
and  the  failure  of  the  court  to  comply 
with  the  statute  will  not  vitiate  its 
judgment.  Major  v.  State,  2  Sneed 
(Tenn.)  11. 

Motion  in  Vow  Court. — The  court  may 
hear  a  motion,  although  at  the  time 
the  motion  was  noticed  the  record  had 
not  been  transmitted.  Younglove  v, 
Steinman,  80  Cal.  375. 

Waiver  of  Filing. — In  a  criminal 
case,  the  defendant's  waiver  of  non- 
compliance with  the  statute,  as  to  fil- 
ing the  transcript  in  the  second  court, 
will  not  give  jurisdiction  thereto. 
Fawcett  v.  State,  71  Ind.  590. 

The  omission  to  file  papers  within 
the  time  prescribed  by  statute  will  not 
be  deemed  waived  by  the  applicant's 
appearance  on  a  motion  to  dismiss  the 
action.     Hall  v.  Royce,  56  Iowa  359. 

Bostraining  Levy  of  Exoention. — The 


Time  of  Filing  Traoseript.~The  party 
procuring  an  order  of  removal  has 
until  the  term  of  the  court  to  which 
the  cause  is  removed,  to  deposit  his 
transcript.  Fisher  v.  Cid  Copper 
Min.  Co..  105  N.  Car.  123. 

Where  a  case  is  removed  by  a  change 
of  venue,  if  it  would  stand  for  trial  at 
the  succeeding  court  of  the  county 
from  which  it  is  removed,  and  if  the 
papers  are  filed  in  the  office  of  the 
clerk  of  the  court  to  which  the  removal 
is  had,  ten  days  before  the  ensuing 
court  is  required  to  sit,  it  will  stand 
for  trial  at  that  time  (Ky.  Rev.  Stat., 
c.  13,  §  13  ;  Code  of  Practice  517). 
Dale  V.  Hays,  14  B.  Mon.  (Ky.)  254. 

Failure  to  Docket  Transeript  at  Etzt 
Term. — If  the  party  obtaining  the 
order  fails  to  docket  the  transcript  at 
the  next  term  of  the  court  to  which 
the  transfer  is  taken,  the  court  order- 
ing the  removal  may  at  the  first  term 
held  thereafter,  on  proof  of  such  fail- 
ure, strike  out  the  order.  Kline  r. 
Bryson  City  Mfg.  Co.  (N.  Car.,  1895), 
21  S.  E.  Rep.  791,  citing  Fisher  r.  Cid 
Copper  Min.  Co.,  105  N.  Car.  123. 

Bnlo  Conilieting  with  Btatnte.  —  A 
rule  providing  that  unless  a  transcript 
be  filed  not  less  than  fifteen  days  be- 
fore the  first  day  of  the  term  the  cause 
will  not  be  triable  at  such  term  con- 
flicts with  a  statute  (Mo.  Rev.  Stat. 
i879>  §  1870),  which  provides  that  upon 
a  transcript  being  filed  in  a  court  to 
which  the  venue  has  been  changed, 
the  same  proceeding  shall  be  had  in 
the  cause  in  such  court,  in  the  same 
manner  and  in  all  respects,  as  if  the 
same  had  originated  therein.  State 
V.  Underwood,  75  Mo.  230. 

Onster  of  Jnriidietion. — The  jurisdic- 
tion of  the  court  to  which  a  criminal 
cause  has  been  changed  is  not  ousted 


levy  of  an  execution  may  be  restrained  by  a  failure  to  enter  on  the  minutes  of 
where  it  appears  that  it  was  issued  on  the  court  at  the  first  term  thereof  a 
a  judgment  rendered  by  a  justice  to     transcript  of  the  record  of  the  case. 


whom  the  trial  had  been  transferred, 
but  to  whom  a  certified  transcript  had 
not  been  transmitted  as  required  by 
statute  (Arizona  Rev.  Stat.,  §  1409^ 
Dial  V,  Olsen  (Arizona,  1894),  36  Pac. 
Rep.  175. 


Calhoun  v.   State,  4  Humph.  (Tenn.) 

477. 

Eztoniion  of  Time  for  TrantmiMioii. — 
Under  a  statute  providing  that  an  order 
by  a  judge  may  be  made  as  well  after 
as  before  the  time  limited  for  doing 
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Correction  of  Defeoto  inBecord  or  Traneoript. — Defects  in  the  record  trans- 
mitted may  be  corrected  by  the  court  to  which  the  change  is 
ordered,*  or  by  the  court  in  which  the  cause  originated,*  or  its 
clerk,'  and  the  court  to  which  the  change  is  ordered  may  remit 
the  record  for  that  purpose,*  and  direct  the  clerk  who  originally 


an  act  has  expired  (Wis.  Rev.  Stat.»  § 
2831),  the  court  or  the  judge  may  upon 
an  ^x/<ir/^  application  extend  the  time 
for  the  transmission  of  the  record, 
although  the  time  limit  by  statute  for 
such  transmission  has  expired.  Cart- 
right  V.  Belmont,  58  Wis.  370. 

Failure  to  Ferfeot  Change — Costi. — 
A  statute  providing  that  if  a  party 
applying  for  a  change  fails  to  perfect 
the  same  ten  days  before  the  first  day 
of  the  next  term  of  the  court  to  which 
the  change  is  taken,  or  within  such 
time  as  the  court  granting  the  change 
shall  prescribe  in  the  order,  the  party 
shall  pay  all  costs  made  in  the  case  at 
the  time  of  the  failure,  should  be  con- 
strued to  allow  the  party  asking  for 
the  change  to  have  a  reasonable  limit 
fixed  at  the  time  of  making  his  appli- 
cation, and  he  cannot  without  such 
application  for  extension,  after  failure 
to  comply  with  the  order,  itisist  upon 
the  change.  Lingerman  v.  State,  23 
Ind.  320. 

LoM  of  Seoord  by  Adverse  Party  — 
EfiMSt  on  Applicant.  —  Where,  after  a 
change  was  ordered,  the  record  was 
taken  from  the  clerk's  office  and  for- 
warded to  the  attorney  for  the  plaintiff 
and  by  him  lost,  it  was  held  that  the 
defendant  was  excused  from  taking 
any  further  steps  in  the  manner  pre- 
scribed by  law.  Cook  v.  McDonnell, 
70  Wis.  329. 

1.  Addition  of  File  Mark.— The  time 
of  filing  the  transcript  may,  where  the 
clerk  has  omitted  to  state  it  thereon, 
be  indorsed  by  order  of  the  court  af- 
ter a  continuance.  Day  v.  State,  13 
Mo.  422. 

Knnc  pro  Tnno  Order  of  Filing. — When 
a  change  of  venue  has  been  granted, 
and  the  prisoner  put  on  trial,  for 
which  he  declares  himself  ready, 
and,  before  verdict,  it  is  discovered 
that  the  clerk  has  omitted  to  indorse 
the  papers  sent  from  the  other  parish 
as  filed,  the  court,  on  motion  of  the 
state,  and  in  presence  of  the  party  and 
jury,  may  order  that  the  papers  be 
filed  as  of  the  day  they  were  received, 
nunc  pro  tunc^  and  proceed  with  the 
case,  its  jurisdiction  over  which  is  in 
no  wise  affected  by  the  error.  State  v, 
Alverez,  7  La.  Ann.  284. 


Defects  Supplied  by  Froeecnting  Attor- 
ney.— Where  no  transcript,  or  an  in- 
sufiicient  transcript,  has  been  filed  in 
the  court  to  which  the  change  was 
made,  and  for  that  reason  the  accused 
has  moved  to  quash  the  proceedings, 
the  court  may  permit  the  prosecuting 
attorney  to  supply  the  defects.  Adell 
V,  State,  34  Ind.  543. 

Writ  of  Diminntion.— On  its  appear- 
ing that  the  indictment  transmitted  is 
defective  as  certified,  it  is  the  duty  of 
the  state's  attorney  to  allege  a  dimi- 
nution of  the  record,  and  thus  obtain 
a  correct  copy.  Smith  v.  People,  36 
111.  290. 

In  Maryland  it  is  held  that  the  court 
to  which  a  cause  is  removed  has  no 
power  to  order  a  writ  of  diminution 
to  correct  the  transcript  sent  to  it. 
Price  ».  State,  8  Gill  (Md.)  302. 

Addition  of  Seal  after  Judgment. — The 
invalidity  of  a  transcript  for  want  of 
the  seal  of  the  clerk  cannot  be  cured 
by  the  attachment  of  the  official  seal 
to  the  certificate  by  leave  of  the  court 
after  trial  and  judgment.  Hudley  v. 
State,  36  Ark.  237. 

2.  State  V.  Reid,  i  DeV.  &  B.  (N. 
Car.)  377;  State  v.  Swepson,  81  N, 
Car.  571. 

Amendment  of  Beeord  after  Trial. — 
Although  the  venue  of  the  cause  has 
been  changed  and  a  trial  had  in  a  court 
to  which  the  change  was  made,  the 
court  in  which  the  cause  originated 
has  jurisdiction  to  amend  its  record 
made  in  the  case  previous  to  the  change 
of  venue.  Church  v,  English,  81  111. 
442. 

8.  The  clerk  may  of  his  own  motion 
amend  a  defective  transcript  trans- 
mitted by  him  so  as  to  comply  with 
the  order  authorizing  the  removal. 
State  V,  Anderson,  92  N.  Car.  732: 
State  V,  Haws,  98  Mo.  188. 

On  the  trial  of  a  case  in  the  court  to 
which  it  has  been  removed,  the  clerk 
of  the  court  from  which  the  change 
was  made,  then  being  present,  may  be 
permitted  to  amend  the  certificate  at- 
tached by  him  to  the  trar script  and  to 
interline  words  omitted  by  inadvert- 
ence.    State  v»  Gibson,  29  Iowa  295. 

4.  Frazier  r.  Fortenberry,  4  Ark. 
162;  State  V.  Haws,  98  Mo.  188;  Watts 
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transmitted  the  record  to  supply  the  deficiencies.* 

Waiver  of  Objections  for  Irregiilarity. — Objections  to  the  regularity  of 
the  proceedings  by  which  the  cause  reaches  the  court  designated 
by  the  order  may  be  waived  *  by  appearance  ;  ^  by  moving  for  a 

V,  Stoltz,  28  111.  App.  541;  Laporte  v.        Perfection  of  Tranecript  by  Certiorail 
State,  6  Mo.  208.  — The  court  to  which  the  removal  is 

Sabstitntion  for  Tranicript  Deetroyed    made  may  cause  a   perfect  transcript 


by  Fire.— Where  a  change  has  been 
granted  and  a  transcript  of  the  record 
has  been  delivered  to  the  court  to 
which  the  trial  was  removed,  the 
subsequent  destruction  of  the  tran- 
script by  fire  will  not  affect  the  juris- 
diction of  the  court,  but  it  may  sub- 
stitute a  new  transcript  upon  proper 
evidence  of  the  destruction  of  the  one 
originally  filed  and  of  its  contents. 
Dunn  V.  State,  60  Ala.  35. 

1.  Wight  V,  Kirkpatrick, 
Day  V.  State,  13  Mo.  422; 
State,  6  Tex.  App.  286. 

An  application  for  a  rule  upon  the 
clerk  of   the  court  in   which  a  cause 


5  III.  339; 
Brown   v. 


to  be  brought  up  by  its  writ  of  certio- 
rari.    Laporte  v.  State,  6  Mo.  208. 

Where  a  transcript  is  filed  with  the 
indictment,  in  the  absence  of  any  ob- 
jection the  trial  may  proceed,  and 
deficiencies  in  the  transcript  may 
thereafter  be  supplied  by  certiorari. 
Logston  V.  State,  3  Heisk.  (Tenn.) 
414.  See  also  Stone  v.  Robinson,  9 
Ark.  477. 

Where,  in  obedience  to  an  order 
which  erroneously  directs  the  trans- 
mission of  the  original  papers  instead 
of  certified  copies  as  required  by  stat- 
ute, the  originals  are  transmitted,  the 
court  to  which  the  trial   is   removed 


originated,    to   transmit   the    original    may  by  certiorari  require  a  transcript 


papers,  as  required  by  statute,  should 
be  made  at  the  first  term  after  the 
order  for  the  change  of  venue  has 
been  obtained.  Granger  v,  Warring- 
ton, 8  111.  299. 

Spedfloation  of  Papers  Beiired. — A 
rule  upon  the  clerk  to  transmit  the 
original  papers  in  the  cause  should 
specify  distinctly  and  particularly  the 
papers  desired.  Maddin  v.  Cole,  12 
Mo.  61. 

Lost  Pleading. — If  the  transcript  con- 
tains a  statement  that  a  pleading  can- 
not be  found,  a  rule  on  the  clerk  to 
supply  the  omission  will  not  be  grant- 
ed.    Owens  V.  Tinsley.  21  Mo.  423. 

Under  the  Rev.  Stat.  Mo.,  §1870, 
where  the  transcript  is  not  properly 
certified,  the  clerk  of  the  court  to 
which  the  case  is  removed  may  rule 
the  other  clerk  to  perfect  it.  State  r. 
Haws,  98  Mo.  188. 

Order  for  Tranifi»r  of  Money. — An  order 
may  be  made  for  transfer  of  money  in 
the  custody  of  the  clerk.  Ahlhauser 
V,  Doud,  74  Wis.  400. 


m  accordance  with  the  statute  and 
direct  the  return  of  the  original  pa- 
pers.    Harrall  v.  State,  26  Ala.  52. 

Continnation  of  Canae  Pending  Perfec- 
tion of  Beoord. — The  court  may  con> 
tinue  the  cause  until  the  return  of  the 
corrected  record.  Wight  v.  Kirk- 
patrick, 5  111.  339;  Day  V.  State,  13 
Mo.  422. 

2.  State  V.  Gamble,  119  Mo.  427; 
People  V.  Zane,  105  III.  662;  Peoples. 
Scates,  4  111.  351;  Brennan  v.  People, 
15  III.  511:  Logston  V,  State,  3  Heisk. 
(Tenn.)  414.  But  see  Fawcett  v.  State, 
71  Ind.  590. 

8.  Arizona. — Solomon  v.  Norton{Ari- 
zona,  1886),  II  Pac.  Rep.  108. 

Illinois, — Flagg  v.   Roberts,  67  111. 

485. 

Indiana, —  Aurora  F.  Ins.  Co.  v. 
Johnson,  46  Ind.  315;  Shirts  r.  Irons, 
47  Ind.  445:  Indianapolis,  etc.,  R.  Co. 
V,  Smythe,  45  Ind.  322;  Bosley  v. 
Farquar,  2  Blackf.  (Ind.)  61:  Wilson 
r.  Coles,  2  Blackf.  (Ind.)  402;  Clark 
V,  State,  4  Ind.  268;  Mahon  v.  Mahon, 


Mandamne  to   Canae   Tranamiision  of    19  Ind.   324;    McDougle  v.  Gates,  21 


Perfected  Tranicript. — After  reversal 
of  a  judgment  and  dismissal  of  a  case 
because  the  transcript  did  not  confer 
jurisdiction,  the  party  who  procured 
the  change  of  venue  may  by  man- 
damus cause  a  perfected  transcript  to 
be  transmitted,  and  thereafter  the  trial 
may  proceed.  Robinson  v.  Stone,  13 
Ark.  290. 


Ind.  65;  Judah  v.  Vincennes  Universi- 
ty, 23  Ind.  272;  Cox  V.  Pruitt,  25  Ind. 
90;  Smith  V,  Jcflfries,  25  Ind.  376; 
Garner  v.  Board,  27  Ind.  323;  Street 
V.  Chapman,  29  Ind.  142;  Hamrick  v. 
Danville,  etc..  Gravel  Road  Co.,  32 
Ind.  347;  Bennett  v.  State,  3  Ind.  167; 
Yater  v.  State,  58  Ind.  299;  Mayes  v. 
Goldsmith,   58    Ind.    94;     Burrell   r. 
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continuance ;  ^    by  proceeding  to  trial  without  questioning  the 
validity  of  the  transfer ;  *  after  verdict ;  •  or  in  any  other  manner 

State,  129  Ind.   290;   Rhoades  v.  De-     Exp,  Hall,  47  Ala.  t'j^^^  reaffirmed \vi 


lanevt  50  Ind.  468. 

Iowa, — Polk  County  v.  Hierb,  37 
Iowa  361. 

Kentucky, — Jones  v,  Crugett,  i  Bibb 
(Ky.)  448;  Vinsen  v,  Lockard,  70  Ky. 

459- 

Maine, — Webb  v,  Goddard,  46  Me. 

505. 

Afissouri. — Bettis  v,  Logan,  2  Mo. 
2;  Powers  V.  Browder,  13  Mo.  155; 
Henderson  v,  Henderson,  55  Mo.  534; 
Speerz/.  Burlingame,  i  Mo.  App.  Rep. 
322;  Voigt  V,  Avery,  14  Mo.  App.  48. 

Texas. — Andrews  v.  Beck,  23  Tex. 
455;  Wolflforth  V,  State,  31  Tex.  Crim. 
Rep.  387. 

yirginia.—BeW  v.  Farmville,  etc., 
R.  Co.  (Va.,  1895).  20  S.  E.  Rep.  942. 

Wisconsin. — Schaeflfner's  Estate,  45 
Wis.  614;    State  v.  Wertzell,  84  Wis. 

344. 

UnantlioriBed    Change  —  In   a  cause 

wherein  the  change  of  venue  is  pro- 
hibited, the  parties  cannot  confer  ju- 
risdiction by  appearing  in  the  court 
to  which  the  change  is  taken  on  an 
illegal  order.  Johns  v.  Johns,  17  Fla. 
806. 


Hall  V.  State,  51  Ala.  9. 

2.  Florida. — Ammons  v.  State,  9  Fla. 
530. 

Illinois. — Granger  v.  Warrington, 
8  111.  299;  Bosley  v,  Farquar,  2  Blackf. 
(Ind.)  61;  Langford  v.  People,  134  111. 
444;  Gardner  v.  People.  4  111.  83; 
Johnson  v.  Von  Kettler,  66  111.  63; 
Hitt  V.  Allen,  13  111.  592;  Perteet  v. 
People,  70  111.  171;  Tucker  v.  People, 
122  111.  583. 

Indiana. — Smith    v.    Smith.    3   Ind. 

303. 

Iowa, — Rogers  v.  Loop,  51  Iowa  41; 
State  V,  McEvoy,  68  Iowa  355. 

Kansas. — Stow    v.    Shay,    54    Kan. 

574. 

Kentucky. — Lightfoot    v.    Com.,    80 

Ky.  516;  Owens  v,  Owens,  Hard.  (Ky.) 
162. 

Mississippi.  —  Prussel  v.  Knowles, 
5  Miss.  90.       ^ 

Missouri, — Bettis  v.  Logan,  2  Mo. 
2;  Powers  V.  Browder,  13  Mo.  155; 
Henderson  v.  Henderson,  55  Mo.  534. 

Tennessee. — Adams  v.  State,  i  Swan 
(Tenn.)  466. 

Texas. — Watson  v.   Baker,  67  Tex. 


Special  Appearanoe. — Illegality  in  the    48;  Frosh  v.  Holmes,  8  Tex.  29.   And 


proceedings  to  remove  a  trial  is  not 
waived  by  special  appearance  and  ob- 
jection in  the  court  to  which  the  at- 
tempt has  been  made  to  remove  the 
cause,  nor  by  answering  on  the  merits 
after  the  objection  is  overruled.  Dial 
V.  Olsen  (Arizona,  1894),  36  Pac.  Rep. 

175. 


299; 


see    Yater     v.    State,    58     Ind. 
Schaeffner's  Estate,  45  Wis.  614. 

But  see  Bennett  v.  Carey,  57  Iowa 
221. 

Where  an  erroneous  order  for 
change  of  place  of  trial  has  been 
granted  against  the  objection  and  due 
exception   taken,   the  objectant   does 


Ko  Evidence  of  Grant  of  Change. — A  not  waive  the  objection  by  going  to 
defective  transcript  is  not  waived  by  trial  in  the  court  to  which  the  change* 
the  voluntary  appearance  of  the  par-  is  made,  or  by  failing  to  raise  the 
ties  if  there  is  nothing  to  show  that  a  question  again  in  such  court  on  mo- 
change   was  ever  granted.      Barr  t/.  tionfor  a  new  trialor  in  arrest  of  judg- 


Blomberg,  37  Mo.  App.  605. 

1.  Burrell  v.  State,  129  Ind.  290; 
Granger  v,  Warrington,  8  111.  299: 
Mannix  v.  State,  115  Ind.  245. 

Abolition  of  County. — Where  a  county 


ment,  but  his  remedy  is  by  proper  ex- 
ception  and    appeal    from    the    final 
judgment.     Michaels   v,  Crabtree,  59 
Iowa  615. 
3.  Langford  v.  People,  134  111.  444; 


to  which  a  trial  has  been  removed  is  Tucker  v.  People,  122  111   588;  Sharp 

abolished,  and  subsequently  the  ordi-  v.  State,  2  Iowa  454;  State  v.  Potter, 

nance   of  abolition   is   repealed,  thus  16  Kan.  80;    Baker  v.   Hopkins,  i  A. 

re-establishing  it  with  another  name,  K.    Marsh.    (Ky.)   587;     Lightfoot   v, 

the  continued  appearance  of  the  de-  Com.,  80  Ky.  516;   Gilstrap  v.  Felts, 

fendant  after  the  repeal  and  the  con-  50  Mo.  428;  State  v.  Dusenberry,  112 

tinuance  of  the  cause   from  term  to  Mo.  277. 

term  operate  as  a  waiver  of  the  dis-        Traxuicript  Perfected. — Where    after 

continuance   of   the   prosecution,  be-  verdict  and  motion  in  arrest  of  judg- 

cause  of  the  abolition  of  the  county,  ment,  but  before  final  judgment,  on 
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which  will  signify  submission  to  the  jurisdiction.^ 
IX.  Status  of  Cause  areb  Osdeb— 1.  Jurisdiction  of  Hew  Court 

— The  court  to  which  the  change  is  ordered  cannot  go  behind  the 
order  and  inquire  into  the  regularity  of  the  proceedings  upon 
which  it  is  based.*  It  acquires  jurisdiction  after  the  transfer  of 
the  record  and  papers,'  and  upon  loss  of  jurisdiction  by  the 
original  court ;  ^  and  in  some  cases  mandamus  will  lie  to  compel 


certiorari  a  transcript  is  returned  em- 
bracing all  the  entries  omitted  in  the 
original  transcript,  it  is  proper  to 
overrule  the  motion  in  arrest.  Binns 
V,  State,  35  Ark.  ii8;  Green  v.  State, 
19  Ark.  178. 

1.  By  answering,  Ivy  v,  Yancey 
(Mo.,  1895),  31  S.  W.  Rep.  937;  by 
submitting  to  a  rule  to  answer,  Smith 
V.  Jeflfries,  25  Ind.  376;  by  asking  for 
judgment  on  the  pleadings  after  de- 
nial of  a  motion  to  remand  the  cause, 
Howe  V.  Stevenson,  84  Ky.  576  ;  or 
by  appealing  from  the  judgment  on 
the  merits,  State  v,  McEvoy,  68  Iowa 

355. 

2.  People    V.    Zane,    105    111.    662; 

People  V.  Scates,  4  111.  351;  Brennan 
V,  People,  15  III.  511 ;  Emery  v.  Hardee, 
94  N.  Car.  787;  Ex  p.  Cox,  12  Tex. 
App.  665;  Logston  V,  State,  3  Heisk. 
(Tenn.)  414;  Giese  v.  Schultz,  60  Wis. 

449. 
ConelofiYeneM   of   Order. — Unless  it 

affirmatively  appears    that  an   order 

was   illegally   made,  it   is  conclusive 

upon  the  court  to  which  it  directs  the 

transfer    of    the    cause.     Boyden    v, 

Williams,  84   N.   Car.   608.     See  also 

Shaw  V.  Cade,  54  Tex.  307.     But  see 

Rogers  v,  Watrous,  8  Tex.  63;  Taylor 

V.    Williams,   26   Tex.  583;   Houston. 

etc.,    R.    Co.  V.   Ryan,   44   Tex.    426; 

Murray  v.  Broughton,  46  Tex.  351. 

Order  Miidesoribing  Action. — An  or- 
der which  misdescribes  the  action 
sought  to  be  transferred  confers  no 
jurisdiction  on  the  court  to  which  the 
change  is  intended,  nor  can  that  court 
amend  it.  Ryburn  v.  Pryor,  10  Ark. 
417. 

8.  Frazier  v.  Fortenberry,  4  Ark. 
162;  State  V,  Rayburn,  31  Mo.  App. 

385. 

The  court  from  which  the  removal 
is  sought  has  jurisdiction  to  decide 
upon  the  legality  of  the  removal. 
Saeger  v.  Railroad  Co.,  i  Leg.  Gaz. 
(Pa.)  116. 

What  Confinn  Jurisdiction — It  is  not 
essential  to  the  jurisdiction  of  the 
court  to  which  a  cause    is    changed 


that  the  record  should  show  the  or- 
ganization of  the  court  in  which  the 
indictment  was  found.  It  is  sufficient 
that  the  latter  court  was  in  session 
when  it  ordered  the  change,  and 
transmitted  its  proceedings  relative  to 
the  case  prior  to  the  order.  Yates  r. 
People,  38  111.  527. 

iMue  of  SabpoBnas. — Before  the  de- 
posit of  the  transcript  subpoenas  for 
witnesses  may  be  issued,  and  com- 
missions to  take  depositions  may  be 
sent  out  in  either  court.  Forsyth 
County  V,  Lemly,  85  N.  Car.  341. 

Abolition  of  Court  in  Now  County — 
Jorisdiction. — Where  statutes  contem- 
plate the  removal  of  causes  from  one 
county  to  another  under  prescribed 
circumstances,  and  provide  that  the 
court  having  jurisdiction  of  the  sub- 
ject matter  in  the  county  to  which  the 
case  is  removed  shall  take  jurisdiction, 
the  District  Court  having  jurisdiction 
of  such  cases  may  properly,  where 
the  County  Court  has  been  abolished, 
entertain  jurisdiction  when  the  case 
reaches  the  county.  .Wood  v.  Lenox, 
5  Tex.  Civ.  App.  318. 

Begaining  Inrisdiction. — Where  the 
court  has  actually  lost  jurisdiction  by 
virtue  of  an  application  made,  under 
which  the  applicant  is  entitled  to  a 
change  as  a  matter  of  right,  it  cannot 
regain  jurisdiction  by  reason  of  any 
subsequent  proceeding  in  the  case. 
Fatt  V,  Fatt.  78  Wis.  633. 

See  VII.  5.  Effect^  supra. 

4.  In  re  Whitson's  Estate,  89  Mo. 
58. 

Seryice  of  Sammoni  after  Order  for 
Change. — Where  one  of  several  de- 
fendants is  served  with  a  summons 
issued  out  of  the  court  in  which  the 
action  was  brought,  and  returnable 
thereto,  an  order  for  a  change  of 
venue  previously  made  has  no  force 
or  effect  as  to  him,  and  the  court  to 
which  the  venue  was  changed  acquires 
no  jurisdiction  over  him.  Albin  v. 
Talbott,  46  111.  424. 

Bemoval  fh)m  Chancery. — The  juris- 
diction of  a  court  of  chancery  to  pass 
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the  court  to  which  the  change  is  ordered  to  take  juriBdiction.* 

2.  Hatnre  of  Jurisdiotion. — The  jurisdiction  acquired  by  a  change 

properly  made  is  in  all  respects  the  same  as  that  of  the  court  in 
which  the  cause  originated,*  but  the  new  court  has  no  jurisdiction 

orders  nisi  in  pending  cases  is  not  commenced,     Westphal  v,  Clark,  42 

suspended   until   the  court  itself  ex-  '  Iowa  371. 

pires,  and  then  its  jurisdiction  passes  Jwiidivtioii  oyer  Rooeivor.-^A  court 

to  and  is  continued   in  the  court  to  to  which  a  change  is  made  has  juris- 

wbich   the  case  is  removed  as  if  no  diction  of  a  receiver  appointed  in  an 

removal  bad  taken  place.     Brown  v*  attachment  suit  by  the  court  in  which 

Gilmor,  8  Md.  322.  it  originated.     Ex  /.   Haley,  99  Mo. 

Objeetions  to   Chancery   Sale. — From  150. 

the  passage  of  an  order  nin  to  that  of  Boiidenoo  of  Parties. — The  new  court 

removal,  the  proper  place  to  file  ob-  has  jurisdiction  irrespective    of  the 

jections   to  a  chancery  sale  is  in  the  residence  of  the    parties.     East    St. 

court  of  chancery,  and  after  the  re..  Louis  Connecting  R.  Co.  v.  Enright, 

moval   they  should    be   filed    in   the  47  III.  App.  494. 

court  to  which  the  case  is  removed.  Duty  of  BaiL^If  a  change  of  venue 

Brown  v,  Gilmor,  8  Md.  322.  is  granted  and  the  accused  is  ordered 

1.   People  V,  Zane,  105  111.  663'  to  appear  at  the  court  to  which  the 

See  XL  Appeal  and  Review^  infra,  transfer  is  made,  it  is  the  duty  of  his 

8.  Indiana. — Foster   v.    Potter,    84  bail  to  there  present  him  to  answer 

Ind.  363.  the  charge.     State  7/.  Brown,  16  Iowa 

Iowa, — Laird  v.  Dickerson,  40  Iowa  314, 

665.  Amendment  of  Complaint. -r-Whe re  an 

Maryland. — Price   v.   State,   8   Gill  action  to  recover  a  personal  judgment 

(Md.)  302;  Strike  zr.  McDonald,  2  Har.  for  a  tax   commenced   in  a  justice's 

&  G.   (Md.)i9i;  Brown  v.  Gilmor,  8  court  is  transferred  to  a  District  Court, 

Md.  322;  Phelps  V.  Stewart,    17  Md.  an  amended  complaint  may  be  filed  in 

231.  the  District  Court  to  enforce  a  lien  on 

,  ilff>j<wri.^-<Mc II wrath  v.  Hollander,  real  estate   for  the  tax.     People  v, 

73    Mo.   105;  Kansas   City  Suburban  Nelson.  36  Cal.  375- 

Belt  R.  Co.  V.  Kansas  City,  etc.,  R.  Prinoipal  apd  Smrety.— After  change 

Co.,  118  Mo.  599.  of  the  place  of  trial  of  a  suit  against  a 

Texas. — ^Wood  v.  Lenox.  5  Tex.  Civ.  principal  on  an  official  bond,  and  his 

App.    318;  Smith  V,  Hardin,  68  Tex.  sureties,  the  former  cannot  complain 

120;  Cleveland  v..  Tufts,  69  Tex.  580.  of  additions   made  to  the  complaint 

Partition. — Where  a  suit  in  partition  after  the  change  if  the  sureties  raise 

is  transferred  to  a  county  in   which  no  objection.    Christian   v.   State,   7 

none  of  the  land  is  situated,  the  latter  Ind.  App.  417. 

county  has   no  jurisdiction  as  to  the  ServioeofNew  Declaration. — It  is  not 

land  for  any  purpose  other  than  the  necessary  to  serve  defendant  with  a 

cause  of  action  transferred  to  it,  and  copy  of  a  new  declaration,  but  it  is 

cannot  try  an  action  of  ejectment  con-  sufficient  to  alter  the  declaration  on 

cerning  the  same  land,  which  is  set  up  file.     Smith   v.   Sharp,   13  Johns.  (N. 

by  an  amended  petition  by  leave  of  Y.)466. 

defendant.     Fields  v.  Maloney,  78  Mo.  Defendant  is  not  entitled  to  twenty 

172.  days  to  plead  anew.    Burrows  v.  Hill- 

CNuraiihmant. — A  garnishee  is  a  party  house,  6  Johns.  (N.  Y.)  132. 

to  an  action  within  a  provision  (Iowa  Hew  Indietment. — Under    a    statute 

Code,  §  2S94)  that  if  less  than  all  of  (Ky.  Gen.  Stat.,c.  12,  art.  4)  providing 

several  parties  or  defendants  take  a  that  the  court  to  which  the  venue  is 

change, as  to  those  who  take  no  change  changed  shall  have  the  same  jurisdic- 

the  cause   shall    proceed   as    though  tion  to  dispose  of  the  case  as  the  court 

none  had  been  taken;  and  hence  when  in  which  it  originated,  and  that  if  the 

a  change   is  procured  by  either  the  indictment  be  quashed  or  a  »^//^^r<'j^- 

plaintiff  or  defendant  the  cause  may  qui  be  entered  a  new  indictment  may 

proceed  as  to  the  garnishee  as  though  be  found   by  the  grand  jury  of  the 

made  in  the  court  in  which  it  was  county  to  which  the  change  is  made, 
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as  to  matters  occurring  prior  to  the  order.* 

irnanthorised  Change. — Jurisdiction  is  not  conferred  by  an  unau- 
thorized' change.* 

by    applying    for    and     obtaining    a  posed  witnesses,  made  for  the  purpose 

change  the  accused  waives  his  right  .of  taking  their  depositions,  is  properly 

to  object  to  a  new  indictment.     Parker  made  in  the  court  ordering  the  change. 

V.  Com.,  12  Bush  (Ky.)  191.  Phelps  v.  Young,  i  111.  327. 

Sentenoe. — Upon    conviction  of  the  AUowanee  of  W!l  of  Ezoeptioni.— The 

prisoner   the   sentence   of    the    court  court  has  no  power  to  allow  a  bill  of 

must    be   carried    out   in    the   county  exceptions   as  to   matters   which  oc- 

where  the  trial  took  place.     State  v.  curred  in  the  court  from  which  the 

Twiggs,  I  Winst.  (N.  Car.)  142.  venue  was  changed.     Keen  r.  Schncd- 

BemoTal    flrom    Ghanoery.— Where   a  ler,  92  Mo.  516. 

cause   is  removed  from  the  Court  of  Citation  of  Attorney — Texas   Statate. 

Chancery  to  a  Circuit  Court  (Act  1853,  — Under  a  statute  (Hart.  Dig.,  art.  62) 

c.  123),  the  jurisdiction  passes  to  the  relating  to  proceedings  against  attor- 

Circuit  Court,  and  an  appeal  may  be  neys  collecting  money  and  failing  to 

taken  therein  from  an  order  or  decree  pay  the  same  over,  and  requiring  that 

in  the  cause  made  by  the  chancellor  the  motion  shall  be  filed  in  the  county 

as   if  no   removal    had    taken   place,  where  the  attorney  *' usually  resides 

Dugan  V.  HoUins,  11  Md.  41.  or  in  which  he  collected  or  received 

A  change  of  venue  in  a  case  in  chan-  the   money,"    etc.,    citation    after  a 

eery  where  the  answer  is  made  a  cross-  change  of  venue  in  a  county  other  than 

bill  removes  the  whole  case  as  well  on  the     one     prescribed    is    insufficient, 

the  cross-bill  as  the  original.     Waller  Martin  v.  White,  20  Tex.  174. 

V,  Logan,  5  B.  Mon.  (Ky.)  515.  8.  Yalabusha  County   v.   Carbry,  3 

Probate     Appeal  —  Framed    Isiaes.—  Smed.  &  M.  (Miss.)  529;  Goodloe  9. 

Where  on  a  probate  appeal  issues  are  State,  60  Ala.  93;- Johns  v,  Johns,  17 

framed  for  trial  by  a  jury  and  a  change  Fla.  806. 

of  venue  for  a  trial  of  the  same  is  Irregnlar  Change — Inriadiction.— The 
ordered,  the  questions  of  law  arising  fact  that  one  accused  of  crime  is  ir- 
on the  trial  should  be  entered  and  regularly  brought  into  the  court  to 
heard  in  the  district  in  which  the  trial  which  the  trial  has  been  changed  will 
was  had.  Backus  v.  Cheney,  80  Me.  not  deprive  that  court  of  jurisdiction 
17.  to  proceed  therewith,  nor  furnish  any 

Loii  of  Jurisdiction  by  Change  in  Stat-  reason   for  arresting   the   judgment. 

nte. — Where  a  change  is  properly  made  State  v.  Compton,  77  Wis.  460. 

under  an  existing  statute   the  court  The .  court    to    which   a  change  is 

does  not  lose  jurisdiction  because  of  made  may  proceed  to  hear  and  deter- 

a  subsequent    change  in  the  statute,  mine  the  cause  irrespective  of  errors 

Catron  v.  LaFayette  County,  106  Mo.  or  defects  in  the  proceedings  in  the 

659.  court    from    which   the    change  was 

Diimiisal  of  Applicant   from   Case. —  made.     In    re  Whitson's    Estate,   89 

Where  a  court  has  once  acquired  juris-  Mo.  58. 

diction  by  proper  proceedings  to  which  Unauthorised  Change — ^Baiting  Qnas- 
no  exception  is  taken,  the  fact  that  the  tion  of  Jnrisditblon. — Where  a  change 
applicant  for  the  change  has  beendis-  is  granted  in  a  criminal  case,  on  pro- 
missed  from  the  case  will  not  deprive  ceedings  so  irregular  as  to  be  wholly 
the  court  of  jurisdiction.  Stafford  v.  void,  the  court  to  which  the  cause  is 
Blum  (Tex.  Civ.  App.,  1894),  27  S.  W.  ordered  does  not  acquire  jurisdiction, 
Rep.  12.  and  the  question  of  jurisdiction  may 

BoTersal  on  Appeal— Withdrawal  of  be  there  raised  at  any  time,  or  de- 
Application. — The  new  court  retains  fendant  may  wait,  and  after  convic- 
jurisdiction  until  the  final  determina-  tion  and  sentence  raise  the  question 
tion,  and  after  a  reversal  by  the  Su-  for  the  first  time  on  appeal.  State  r. 
preme  Court,  notwithstanding  the  de-  Potter,  16  Kan.  80. 
fendant's  withdrawal  of  his  applica-  Jurisdiction  of  Person. — If  the  court 
tion.     State  v.  Hayes,  88  Mo.  344.  in  which  the  action  is  begun  had  no 

1.   Before    removal   of    the   record,  jurisdiction   of   the    defendant's  per- 

an  affidavit  of  the  materiality  of  pro-  son,  the  court  to  which  the  cause  ^z% 
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3.  Objections  to  Jurisdiction. — Persons  procuring  a  change  cannot 
object  to  the  jurisdiction  of  the  new  court,^  nor  can  the  court 
entertain  objections  to  the  grant  of  the  application,  since  they 
must  be  made  in  the  court  ordering  the  change.* 

4.  Arraignment  and  TriaL — If  one  accused  of  crime  has  been 
arraigned  in  the  original  county,  no  new  arraignment  is  necessary,' 
and  the  trial  should  be  had  upon  the  original  indictment,*  unless 

transferred  is  likewise  without  juris-  joined  in  the  application.  Holland  v, 
diction.  Benedict  v,  Johnson  (S.  Johnson,  80  Mo.  34. 
Dak.,  1893),  57  N.  W.  Rep.  66.  See  2.  Martin  v.  State,  46  Ark.  39; 
also  Plunket  v.  Evans,  2  S.  Dak.*'434.  Brown  v.  State,  13  Ark.  196;  State  v. 
Validity  of  lads^ent. — A  judgment  Knight,  61  Mo.  373;  Squires  v.  Chilli- 
rendered  in  the  court  of  one  county  cothe,  89  Mo.  226;  Clements  t/. 
in  a  cause  taken  by  second  change  Greenewell,  40  Mo.  App.  589;  Brown 
of  venue  by  one  of  the  parties  in  v.  State,  6  Tex.  App.  286. 
another  county,  although  irregular,  Objection  by  Demurrer. — An  objection 
is  not  void,  and  the  title  acquired  that  the  change  of  place  of  trial  was 
under  it  cannot  be  impeached  in  the  improperly  made  cannot  be  raised  by 
collateral  proceedings.  Chouteau  v,  demurrer.  Polk  County  v.  Hierb,  37 
Nuckolls,  20  Mo.  442.  Iowa  361 :    Watts  v.  White,  13  Cal. 

Cluuige  to  Court  without  Jurisdietioii  321. 

— WaiTOr. — Where  a  change  is  made  Motion  for  Hew  Trial. — The  party  re- 

to  a  court  which  has  no  jurisdiction  sisting  a  motion  for  change  of  venue 

of  the   subject    matter,  the  want    of  does  not  waive  any  objections  which 

jurisdiction  is  not  waived  by  failure  he  may  have  to  an  order  granting  the 

to  move  for  a  change  to  the  proper  change,  by  appearing  in  the  court  to 

county.  Orcutt  r.  Hanson, 71  Iowa  514.  which   the   cause   was  removed    and 

Binniital  of  Caiuie. — Where  an  order  stipulating  for  a  trial  thereof    at    a 

changing  the  venue  has  been  granted  time  certain,  or  by  moving  for  a  new 

on  a  defective  affidavit  or  application,  trial  after  verdict,  where  one  of  the 

the  court  to  which  the  cause  is  trans-  grounds   for    his    new   trial   was  al- 

ferred  should  not  dismiss  it  for  that  leged  error  on  the  allowance  of  the 

reason.     State  v.  Knight,  61  Mo.  373.  change.     Ferguson  v.  Davis  County, 

If  any  ground  exists  for  a  change  51  Iowa  220. 
from  the  county  to  which  the  court  8.  Price  ».  State,  8  Gill  (Md.)  295; 
has  sent   the  cause,   application    for  Com.  v.  Pistorius,  12  Phila.  (Pa.)  550; 
another  change  should  be  made :  the  Davis  v.  State,  39  Md.  384;  Vance  v» 
remedy  is  not  to  move  to  vacate  the  Com.,2Va.  Cas.  162.    AndseeHudley 
order.      Thurmond  v.  State,  27  Tex.  v.  State,  36  Ark.  237. 
App.  347.  A  prisoner  may  be  arraigned  and  re- 
See  VII.  5.  Effect^  supra.  quired  to  plead  in  the  court  to  which 
1.  State    V.     McLendon,     i     Stew,  the  change  is  made  before  the  com- 
(Ala.)  195;  McBain  v.   Enloe,   13  111.  mencement  of  the  trial.     State  t^.Ren- 
76;  Hazard  v,  Wason,  152  Mass.  268;  frow,  iii  Mo.  589. 
People  V,  Zane,  105  111.  662.  That  the  prisoner  was  arraigned  in 
Joint  Definidants. — Where  one  of  two  both  jurisdictions,  will  not  constitute 
persons  jointly  indicted  applies  for  a  reversible  error.     Gardner  v.  People, 
change  of  venue,  and  on  the  granting  4  111.  83. 

of  the  application  a  recognizance  is  Failure  to  Arraign  ae  BefSoating  Jnris- 

entered  into  by  both  to  appear  in  the  diotion. — The   failure  of  the  court  in 

court   to  which   the    cause    was    re-  which  the  cause  originated,  to  have  the 

moved,   the  order  is  ineffectual  and  defendant  arraigned  and  a  plea  entered 

the   recognizance  void   as  to  the  de-  for  him,  will  not  defeat  the  jurisdiction 

fendant  who  did  not  join  in  the  appli-  of  the  new  tribunal.     Ex  p.  Cox,  12 

cation.     State  v,  Wetherford,  25  Mo.  Tex.  App.  665. 

439.  4.  Ammons    v.    State,   9    Fla.    530; 

The  court  will  acquire  no  jurisdic-  Hurt  v.  State,  26  Ind.  106;  Leslie  v. 

tion    as    to    a   defendant   served    by  State,   83  Ind.   180.     See  VIII.  2.  a., 

publication,  who  neither  appeared  nor  supra* 
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by  statute  the  court  is  authorized  to  use  a  copy  thereof;^  and 
arguments  of  counsel  or  proceedings  on  their  part  calculated  to 
prejudice  the  jury  against  the  party  who  procured  the  change 
are  improper.* 

Witnesses  are  not  bound  to  follow  the  cause  into  a  new 
county;*  but  in  some  jurisdictions  a  prosecuting  officer*  or  a 
judge  called  in  who  has  sent  the  cause  out  of  the  county,  may.* 

X.  Bekavb  07  Cause — 1.  Jurisdiction  to  Bemand.  —  Where  a 
change  is  unauthorized,®  or  is  not  perfected,"^  the  better  practice 


1.  Pleasant  v.  State,  15  Ark.  624; 
Aromons  v,  State.  9  Fla.  530;  Hurt  r. 
State,  26Ind.  106; Williamsons.  State, 
64  Miss.  229.  And  see  Browning  v. 
State,  33  Miss,  47;  Browning  v.  State, 
30  Miss.  656;  State  z/.  Kindig  (Kan., 
1895),  39  Pac.  Rep.  1028. 

A  statute  requiring  trial  of  the  ac- 
cused after  change  of  venue  "on  the 
certified  copy  of  the  indictment  "  does 
not  impair  the  right  of  trial  by  jury, 
nor  trench  upon  any  other  principle 
of  the  Bill  of  Rights.  Bramlett  v. 
State,  31  Ala.  376. 

GonYietion  npon  Defeotiyo  Copy.  ^ A 
conviction  on  an  indictment  defectively 
certified  is  erroneous.  Smith  f. 
People,  36  111.  290, 

Swcienoy  of  SerTict  of  Copy  Indiot- 
meut. — Under  Alabama  Code,  §  3615* 
which  provides  that  when  a  trial  is  re- 
moved the  accused  "must  be  tried  on 
the  copy  of  the  indictment,"  a  certified 
copy  becomes  an  original  in  the  court 
to  which  the  trial  is  removed,  in  so  far 
as  concerns  service  of  the  indictment 
on  the  accused.  Brister  v.  State,  26 
Ala.  107. 

2.  McDonald  r.  People,  126  111.  150; 
Hennies  v,  Vogel,  87  111.  244;  Cona- 
way  V,  Shelton,  3  Ind.  334;  Carter  v. 
Carter,  loi  Ind.  450;  Shamburger  v. 
State,  24  Tex.  App.  433;  State  v.  Smith, 
75  N.  Car.  307.  And  see  Williams  v. 
State,  30  Tex.  App.  354;  Evans  v, 
Trenton.  112  Mo.  390;  Vawtert/.  Hultz, 
112  Mo.  633. 

Admissibility  in  ETidenoe  of  Affidavit 
on  Applioation. — An  affidavit  used  on 
an  application  for  a  change  of  venue 
cannot  be  read  upon  the  trial  as  evi- 
dence.    Yundt  V.  Hartrunft,4i  HI- 9- 

3.  Dangerfield  v.  Paschal,  20  Tex. 
537;  Hodges  V,  Nance,  i  Swan  (Tenn.) 

57- 

4.  A  prosecuting  attorney  is  author- 
ized by  virtue  of  his  office  to  follow 
and  conduct  a  criminal  transaction 
commenced  within  his  county,  into  any 


othor  county  or  court  to  which  the 
case  may  be  taken  for  a  change  of 
venue.  State  v,  Carothers,  i  Greene 
(Iowa)  464. 

5.  Where  a  judge  of  another  circuit 
who  has  been  called  in  to  try  a  cause 
awards  a  change  to  another  county  on 
account  of  the  prejudice  of  the  inhab- 
itants, it  is  his  duty  to  follow  the  cause 
to  the  county  to  which  the  change  is 
made.  (Mo.  Laws  1887,  p.  368.)  State 
V.  Neiderer,  94  Mo.  79. 

6.  Polk  County  v,  Hierb,  37  Iowa 
361;  Swepson  w.  Call.  13  Fla.  337; 
Rogers  v,  Watrous,  8  Tex.  62;  State 
V.  Bacon,  107  Mo.  637;  Hitchcock  v. 
McKinster.  21  Neb.  148;  Perrill  v. 
Nichols,  89  Ind.  444. 

Second  Change.  —  Where  a  statute 
provides  that  there  shall  not  be  more 
than  one  removal,  and  the  cause  is  im- 
properly removed,  the  court  to  which 
the  change  is  made  has  no  power  to 
send  it  to  another  county,  but  can  only 
remand  it.  Atty.-Gen.  v.  Wallace,  7 
B.  Mon.  (Ky.)6i3. 

Probate  Appeal.  —  Where  an  un- 
authorized change  has  been  made 
from  a  probate  court  to  a  county  court 
and  an  appeal  taken  from  the  latter  to 
the  Circuit  Court,  the  cause  should  not 
be  dismissed  in  the  latter  court,  but 
should  be  remanded  to  the  county 
court  with  directions  for  the  latter  to 
send  it  whence  it  came.  Morris  v. 
Lane,  44  Mo.  App.  i. 

Xffeot  of  Appearanee.— The  court  may 
refuse  to  remand  the  cause  after  ap- 
pearance of  the  parties.  Shirts  v. 
Irons,  47  Ind.  445. 

7.  If  the  change  has  not  been  per- 
fected within  the  prescribed  time,  the 
court  to  which  the  cause  is  sent  may 
remand  it,  provided  it  has  obtained 
jurisdiction,  but  if  it  has  not  obtained 
jurisdiction  the  remanding  order  is 
simply  nugatory.  Lake  Erie,  etc.,  R. 
Co.  V,  Lowder,  7  Ind.  App.  537. 

The  court  cannot  of  its  own  motion 
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seems  to  require  that  the  cause  should  be  remanded  to  the  court 
whence  it  came,*  on  a  proper  application,*  and  not  be  dis- 
missed.* But  the  court  cannot  remand  a  cause  irregularly 
before   it  on  an  order  not  absolutely  void,*  and  the  remand  of  a 

remand  the  cause,  where  the  parties  been  an  assumption  of  jurisdiction  by 

themselves  take  no  objection  to  the  one  court,  of  a  cause  sent  to  it  by  an- 

irregularity.      Hamrick   v.    Danville,  other  tribunal  of  equal  rank,  the  latter 

etc..  Gravel  Road  Co.,  32  Ind.  347.  court  has  no  right  to  arbitrarily  send 

1.   Where  a  cause  is  procured  to  be  it  back.     Coleman  v,  Floyd,  131   Ind. 

dismissed    by  a  party   in   one   court  330. 

upon  the  ground  that  it  is  pending  in  8.  Polk  County  v,  Hierb,  37  Iowa 
the  court  of  another  county  to  which  361;  Morris  v.  Lane,  44  Mo.  App.  i; 
the  venue  is  changed,  he  cannot  after-  State  v.  Bacon,  107  Mo.  ,627;  Hitch- 
wards  assert  that  the  court  to  which  cock  v.  McKinster,  31  Neb.  149;  Per- 
the  change  was  made  had  no  jurisdic-  rill  v,  Nichols,  89  Ind.  444. 
tion  to  remand  the  cause.  Perkins  v.  Flea  in  Abatement. — Where  a  suit 
Jones,  62  Iowa  345.  has  been   pending  for  several  years, 

Costs  on  Bemand. — Where  a  statute  and  on  the  plea  of    a  general  issue 

allows  compensation  for  the  trouble  three  trials   have   been   had  and  the 

and  expense  of  attending  in  a  wrong  cause    then    transferred    to    another 

county,  it  contemplates  that   the  de-  county,  a  plea  in  abatement  cannot  be 

fendant  shall  be  compensated  for  his  filed,  but  a  motion  to  dismiss  made  on 

trouble   and  expense   in   getting  the  the  second  day  of  the  first  term  in  the 

venue   set    right  when    sued   in    the  new  county,  because  of  an  improper 

wrong  county  whether  he  attends  in  transfer  and  for  want  of  jurisdiction, 

person  or  by  another.     Allen  v.  Van.  is   seasonable.     Powers    v,    Mitchell, 

I  Iowa  568.  75  Me.  364. 

Probate  Appeal. — Where  an  issue  in  a  Coats  on  Diimissal. — Where  a  change 

probate  appeal  is  decisive  of  the  case,  to  a  justice's  court  has  not  been  per- 

by  changing  the  venue  the  whole  case  fected  because  of  the  omission  of  the 

is   transferred,  and    the    decision   is  justice  before   whom   the   action  was 

certified  direct  to  the  Probate  Court;  commenced  to  certify  his  transcript, 

otherwise  other  proceedings  must  be  the  plaintiff  on   the  dismissal  of  the 

had  in  the  appellate  court  for  the  de-  action  has  no  right  to  costs  against  the 

cision   of    the   issue   framed   for  the  defendant.      Todhunter   v,  Marshall, 

jury.     Backus  v.  Cheney,  80  Me.  17.  32  Ind.  96. 

8.  Clark  v.  State.  4  Ind.  268.  4.  Giese  v,  Schultz,  60  Wis.  449. 

Beqnliites  of  Application. — A  motion  Setention  of  Oanse.  —  Instead  of  re- 
to  remand  a  cause  which  has  been  re-  mandinga  cause  irregularly  removed, 
moved  should  be  held  to  the  same  the  court  may  retain  the  record,  con- 
strictness  in  point  of  time  as  when  firm  the  original  order,  and  overrule 
pleaded  in  abatement.  Shearer  v.  superfluous  motions  by  either  party. 
Clay.  I  Litt.  (Ky.)  260.  Tripletf  v.  Scott,  5  Bush  (Ky.)  83. 

Application  to    remand  the    cause  Bemand  by  Sole  Court  Having  Jorie- 

must  be  made  to  the  court  to  which  diotion. — Where  a  cause  had  been  re- 

the  cause  has  been  removed.  Southern  moved  to  an  adjoining  county,  and  un- 

Pennsylvania   R.    Co.    v.    Stevens,   4  der  an  act  (Maryland,  1865,  c.  187)  au- 

Lane.  Bar  (Pa.),  Sept.  7,  1872.  thorizing  the  removal  of  a  cause,  at  the 

Bemand  by  Consent  after  Mijtrial — Pro-  instance  of  the  other  party,  from  the 

hibition  of  Second  Change. — After  a  mis-  court  to  which  it  had  been  sent  to  some 

trial  the  court  to  which  a  change  of  court  in   the   same  or  any  adjoining 

venue  has  been   granted  may,   upon  circuit  having  jurisdiction,  the  court 

the  consent  of  the  accused,  although  properly  refused  to  remand  the  cause 

objected  to  by  the  commonwealth,  re-  where  there  was  no  other  court  in  the 

mand  the  cause  to  the  county  whence  same  county  having  jurisdiction,  and 

it  came,  notwithstanding   that   more  the  effect  of  sending  it  to  an  adjoining 

than  one  change  of  venue  is  prohibited  circuit  would  have  been  to  send  it  to 

by  statute.    Hourigan  v.  Com.,  94  Ky.  the  court  whence  it  had  come.     Price 

520.  V.  Nesbitt,  29  Md.  263. 

Arbitrary  Bemand.— Where  there  has  lUinoii  Fraotioe. — The  proper  prac- 
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cause  rightfully  changed  is  a  nullity.* 

2.  Jurisdiction  of  Original  Court. — Irregularities  in  remandingthe 
cause  may  be  waived  in  the  court  in  which  the  cause  originated, 
by  appearance  and  submission  to  the  jurisdiction,*  and  the  juris- 
diction acquired  by  the  remand  will  be  the  same  as  if  the  place  of 
trial  had  not  been  changed  in  the  first  instance.' 

XL  APPEAL  AHD  Eeview— 1.  Generally. — The  proper  remedy  to 
correct  errors  made  by  a  lower  court  in  awarding  or  denying  a 
change    of    venue    seemingly    is    by    appeal,*  mandamus,'  or 

tice,  where   a   party  complains  of  ir-  8.  Where, after  appearance  and  plead- 

regularities  in  changing  the  venue,  is  ing  in  the  court  to  which  a  trial  has 

to  move  to  remand  th^  cause  to  the  been  transferred,  by  consent  of  the 

county  from  which  it  was  sent,  and,  if  parties  the  cause  is  remanded  to  the 

the  motion  does  not  prevail,  to  take  court  whence  it  came  and  the  issues 

exception  and  embody  the  motion  and  are    there    submitted    for    trial,  the 

rulings  of  the  court  in  a  bill  of  excep-  latter  court  has  the  same  jurisdiction 

tions.      Johnson   v.  Von    Kettler,  66  as   it  would  have   acquired   had  the 

111.  63.  action  been  dismissed  by  the  former 

1.  State  V,  O'Bryan,  102  Mo.  254.  court  and. again  brought  in  the  latter, 
ConstitatlonaUty  of   Aot   Anthoritiiig  since  by  appearing  in  the  latter  court 

Semand.  —  An   act   requiring  a  cause  the   parties    adopt  all    the    pleadings 

which   has   been   changed   to   be    re-  on  file  before   the  remand  and  enter 

manded    on    the    affidavit  of   ''three  their  appearance.     Breathwit  v.  For- 

unconditional  union  men,"  and  which  dyce  Bank  (Ark.,  1894),  2S  S.  W.  Rep. 

leaves    no    discretion    to    the    judge  511,  distinguishing  Frazier  v.  Forten- 

when  such  affidavits  are  presented  to  berry,  4  Ark.  162. 

him,  is  unconstitutional  and  void  as  a  BemiMion  to  Perfeot  Tranieript.— The 

special  act,  and  also  as  an  indirect  as-  remission    of    the    transcript  by  the 

sumption  of  judicial- power.     Brown  court  to  which  the  transfer  is  made 

r.   Haywood,   4   Heisk.    (Tenn.)   357.  for  the  purpose  of  having  imperfec- 

See   also    Sells    v.    King,    11    Heisk.  tions  therein  cured  will  not  reinvest 

(Tenn.)  397.  the  original  court  with  jurisdiction  so 

2.  Paris  v.  State,  36  Ala.  232;  Cole-  as  to  authorize  it  to  hear  and  deter- 
man  v.  Floyd,  131  Ind.  330;  Tholke  v,  mine  the  case.  Frazier  v,  Fortenbcrry, 
State,  50  Ind.  355;  Porter  v.  State,  5  4  Ark.  162. 

Mo.  538;  Taylor  v,  Atlantic,  etc.,  R.  4.  Appoalor  Ifandanmi. — Mandamus 

Co.,  68  Mo.  397.  will  not  lie  to  compel  a  court  to  pro- 

An    accused    who   has   procured   a  ceed  with  the  trial  of  an  action  after 

cause    to  be   remanded   cannot  com-  an  order  has  been  made  changing  the 

plain  that  a  day  certain  was  fixed  for  venue,  since  the  remedy  for  any  injury 

the  trial.     Hourigan  v.  Com.,  94  Ky.  occasioned  by  the  erroneous  action  of 

520.  the  court   is   by  appeal.      People  v. 

Direoting  Now  Change. — Where  there  Sexton,  24  Cal.   78;  People  r.  Judge, 

has  been  an  attempted  transfer  to  a  17  Cal.  548;  State  v.  Cotton,  33  Neb. 

court  which  has  no  jurisdiction  over  561.     But  see,  f<>»/ra,  ^x/.  Bryan,  44 

the  subject  matter,  and  that  court  re-  Ala.  402. 

turned  the  papers  to  the  court  grant-  In  State  v.  McArthur,  13  Wis.  407, 

ing  the  order,  the  latter  on  the  return  it  was  held  that  where  an  applicant  is 

of  the   papers  properly  directed   the  entitled  to  a  change  as  a  matter  of 

change  to  a  court  having  jurisdiction,  right,  mandamus  will  issue  to  compel 

Perrill  v.  Nichols,  89  Ind.  444.  the  court  to  make  the  order;  but  this 

StrUdng  Came  ftom  Boekot. — Where  a  holding  was    overruled    in   State  v, 

cause  has  been  remanded  in  pursuance  Washburn,  22  Wis.  99,  wherein  it  was 

of    an    unconstitutional    statute,   the  held     that    appeal    was    the   proper 

proper   practice   is   for  the  court    to  remedy. 

which  the  remand  is  made  to  strike  6.  Ex p,  Bryan,  44  Ala.  402. 

the  cause  from  its  docket.     Brown  v.  Under  the   Louisiana  Act  of  1868, 

Haywood,  4  Heisk.  (Tenn.)  357.  amending   the   Act  of  1855,  relative 
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certiorari,^    necessarily  in   a  court  of  competent  jurisdiction.* 
Who  may  Objeet. — One  who  has  applied  for  and  obtained  a  change 

of  venue  cannot  question  the  regularity  of  the  proceedings.^ 
Oljeotions  Below. — To  enable  appellant  to  successfully  assert  error, 

he  must  have  seasonably  objected  below  and  preserved  a  proper 

exception,*  and  failure  to  make  such  objection  or  to  take  such 

to   a    change    of    venue  in    criminal  the  suits  were  instituted,  but  rather 

cases,  the  judge  of  the  district  court  to  those  in  whjch  the  trials  were  had 

is  required  to  grant  such  change  on  and   in   which    the    ground  of  error 

the   application  of  the   attorney-gen-  originated.       State   v,    Carothers,    i 

eral.  the  district  attorney,  or  the  dis-  Greene  (Iowa)  464. 

trict  attorney /r<;/^w.,  on  behalf  of  the  8.  Brennan   v.  People,    15  111.  511; 

state,  without  giving  any  other  rea-  Baker  v.  Simmons,  40  Ind.  442;  Powell 

sons  therefor  than  those  embraced  in  v.    Bunger,   qi    Ind.   64;   Coleman  v» 

the  application.     The  writ  of  manda-  Floyd,  131  Ind.  330;  Hourigan  v.  Com., 

mus    will,  therefore,  issue   from   the  94   Ky.    520;    Deering   v.    Halbert,   2 

Supreme  Court  on  the  application  of  Litt.  (Ky.)29i:  Lope r  v.  State,  3  How. 

the   district    attorney,   directing    the  (Miss.)  429;  Porter  v.  State,  5  Mo.  538; 

judge  a  quo  to  grant   the  change  of  Ex p.  Reeves,  52  Ala.  394. 

venue,  such  order  being  issued  by  the  Second  Change. — Where  a  cause  was 

Supreme  Court  in  aid  of  its  appellate  transferred  to  a  justice  of  the  peace 

jurisdiction.     State  v.  Train,  23  La.  upon  a  change  of  venue,  and  he  being 

Ann.  711.  unable,  by  reason  of  bias  and  preju- 

Ordinarily,   in  criminal  cases,  the  dice,  to  try  the  case,  the   defendant 

supervisory   jurisdiction   of    the   Su-  filed  a  motion  to  dismiss  for  said  cause, 

preme  Court  is  exercised  only  when  which  motion  being  overruled  he  filed 

there    is   no    remedy  by  appeal;  but  a  motion,  supported  by  affidavits,  for 

where   it  cannot  be  determined  until  a    second    change    of    venue,    which 

after   trial  and    sentence   whether  a  motion  was  sustained,  it  was  held  that 

cause  will  be  appealable  or  not,  and  he  could  not  predicate  error  upon  his 

the   question   relates   to  a  change  of  own  motion.    Hitchcock  v,  McKinster, 

venue  involving  the  necessity  of  fore-  21  Neb.  148. 

ing  relators  to  meet  a  trial  in  a  parish  Alleging  Error  ae  to  Codefendant.—  A 

different  from  their  domicil,  and  sub-  defendant  who  has  tendered  an  issue 

jecting  the  state  to  the  expense  and  and  has  waived  his  right  to  the  change 

trouble  of  a  vain  trial,  the  jurisdic-  of  venue  cannot  insist  that  the  change 

tion  is  properly  invoked.      Brouillette  was  irregular  as  to  a  codefendant  who 

V,  Judge,  45   La.   Ann.  243;  State  v,  is  in  default.     Hitt   v,  Allen,    13   111. 

Judges.  45  La.  Ann.  246.  592. 

1.  Certiorari  will  lie  where  objection  4.  Hawes  v.  State,  88  Ala.  37;  No- 
is  made  to  the  jurisdiction  of  the  court  land  V.  Leech,  10  Ark.  504;  Botsford 
other  than  that  in  which  the  trial  v.  Yates,  25  Ark.  282;  Kinkead  v, 
originated,  because  of  the  nonexist-  State,  45  Ark.  536;  Brennan  v.  Peo- 
ence  of  an  order  changing  the  venue,  pie,  15  111.  511;  Gardner  v.  People,  4 
Smith  V.  Walton,  3  Bibb(Ky.)  152.  111.  83;  Hitt  v.  Allen,  13  111.  592;  Ley- 

8.  Bifltriet  Courts — Texas, — The  Dis-  nert/.  State,  8  Ind.  490;  Baker  v.  Sim- 

trict  Court  of  one  county  has  no  power  mons,  40  Ind.  442;  State  v.  Potter,  16 

to   revise  the   action  of  the   District  Kan.  80;  Stearns  v.  St.  Louis,  etc.,  R. 

Court  of  another  county  in  changing  Co.,   94   Mo.    317;  Ellick   v.    State,   i 

the   venue    of    a    cause.      Harris   v.  Swan  (Tenn.)  325. 

Schuttler    (Tex.  Civ.  App.,  1893),  24  What  may  be  Ezoepted  to. —The  action 

S.  W.  Rep.  989.  of  the  court  upon  an  application  for  a 

To  What  Conrt  Appeal  Lieo — Iowa, —  change  of  venue  is  a  matter  of  excep- 

A  statute  (1848,  p.  15)  providing  "  that  tion.      State  v.  Gamble,  119  Mo.  427; 

all  appeals  or  writs  of  error  shall  in  Stearns  v.   St.  Louis,  etc.,  R.  Co.,  94 

the  future   be  taken  to  the  Supreme  Mo.  317;  Keen  v.  Schnedler,  92M0.  516; 

Court  of  the  district   in  which   they  State  v.  Ware,  69  Mo.  332. 

originated  "  has  been  held  not  to  apply  Neoessity  of  Objection  in  Kew  Conrt. — 

particularly  to  the  counties  in  which  Where  objection  is  made  to  the  trans- 
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exception  will  amount  to  a  waiver  thereof,*  as  by  going  to  trial 

in  the  new  court.'  The  court  will  be  limited  to  the  consider- 
ation of  only  such  alleged  errors  as  are  assigned  as  such,*  and 
objections  cannot  be  raised  for  the  first  time  on  appeal.* 

fer  of  a  case  in  the  court  in  which  the  tion.     People  v.   Goldenson,  76  CaL 

action  is  instituted,  it  is  not  necessary  328. 

to  object  to  the  jurisdiction  of  the  2.  Disqaalifloatlon  of  Judge.— Where 
court  to  which  the  change  is  made,  or  a  judge  certifies  a  case  for  trial  to  a 
to  move  to  remand  the  cause  in  that  special  court  on  the  ground  of  interest 
court,  it  being  the  duty  of  that  court  in  himself,  and  the  parties  goon  to  trial 
to  try  the  cause;  upon  appeal  from  its  without  objection  to  the  jurisdiction, 
judgment  the  party  objecting  to  the  the  appellate  court  will  not  in  a  doubt- 
transfer  may  avail  himself  of  excep-  ful  case  sustain  an  exception  to  the 
tions  reserved  by  him  in  the  court  in  jurisdiction  of  the  special  court,  al- 
which  the  suit  originated.  Powers  f.  though  the  judge  states  in  his  certifi- 
Reynolds,  89  Ky.  262.  cate  that  in  his  own  opinion  he  is  not 

Objection  to  AmdaYits. — On  an  appeal  interested,  and  although  the  appellate 
from  a  ruling  refusing  a  change  of  court  is  of  the  opinion  that  he  was 
the  place  of  trial  for  prejudice  of  the  not  disqualified  from  being  a  wit- 
judge,  the  affidavits  will  be  reviewed  ness  in  the  cause.  Barringion  v, 
upon  their  merits,  and  objections  Washington  Bank,  14  S.  &  R.  (Pa.)405. 
made  to  them  below  are  not  necessarily  8.  Indefinite  Ezeeptions. — An  excep- 
a  part  of  the  record.  McGovern  v,  tion  to  a  refusal  of  an  application  for 
Keokuk  Lumber  Co.,  61  Iowa  265.  a  change  of  venue  should  specify  and 

Defective    Transcript.  —  Where    the  point  out  the  particular  irregularity 

transcript  is  defective,  a  mere  excep-  complained  of.     Horton  v.  Wilson,  25 

tion  to  it  by  defendant  is  insufficient  to  Ind.  316. 

preserve  the  objection  on  appeal  un-  Wluit  if  Brought  up  by  Exception.— 

less  the  court  has  taken  action  of  its  A  party  is  not  bound  to  take  an  appeal 

own  motion.     The  remedy  of  the  de-  from  an  order  refusing  a  change  of 

fendant  in  such  a  case  is  by  a  rule  to  venue  at  the  time  of  the  refusal,  but 

compel  correction  of  the  transcript  or  he   may   take   an    exception,  and  on 

a  motion  to  have  the  record  amended  appeal  from  the  final  judgment  bring 

on     certiorari.       Williams    v.    State  up  the  whole  matter  for  review.   Jones 

(Ark.,  1891).  16  S.  W.  Rep.  816.  v.  Chicago,  etc..  R.  Co.,  36  Iowa  6S. 

1.  Atchison,  etc.,  R.  Co.  v,  Reilly  Assignment  of  Error  on  Appeal  in  Iii- 

(Tex.  Civ.  App.,  1894),  30  S.  W.  Rep.  ferior  Appellate  Court. -> An  assignment 

491.  of  error  on  an  appeal  from  the  judg- 

Failure  to  Renew  Application. — Where  ment  of  the  court  to  which  the  change 

one  accused  of  crime  fails  to  renew  has  been   made,  which   assigns  only 

his  application  in  the  term  subsequent  error  in  that  court,  limits  the  appellate 

to  that  in  which  it  was  refused,  he  can-  court  to  a  consideration  of  errors  com- 

not  be  heard  to  complain  that  at  the  plained  of  in  that  court.     Indiana,  etc., 

previous  term  of  the  court  his  appli-  R.  Co.,  v.  McBroom,  98  Ind.  167. 

cation  had   been  denied.     Ellison   v,  4.  Brown  v.  State,  13  Ark.  96;  Lyon 

State,  12  Tex.  App.    57.  v.  Cloud,  7  Iowa  i;  Dunklin  County 

An  objection  that  a  change  of  venue  v,  Clark,  51  Mo.  60;  State  v.  Mann, 

was  improperly  refused  on  a  former  83  Mo.   589;   Love   r.   Henderson,  42 

trial  is  not  available  on  appeal  from  Tex.  520;  Farley  v.  Deslonde,  58  Tex. 

a   judgment  of    conviction  in  a   new  588. 

trial  subsequentlygranted,inwhich  no  A    change  of    venue    will  not  be 

application  for  a  change  was  made,  regarded  as  erroneous  because,  as  to 

Major  z/.  State,  4  Sneed  (Tenn.)  597.  about   one   eighteenth    of  the  claim. 

Where  a  motion  to  change  the  place  the  venue  was  properly  laid,  where  no 

of  trial  is  denied  conditionally,  with  error  in  this  respect  was  charged  in 

leave  to  renew  it  at  a  time  suggested  the  court  below,  nor  any  insistance 

by  the  court,  and  the  motion  is  not  re-  thereon  made  in  the  appellate  court, 

newed,  the  appellate  court  will  not  in-  Manley  v,  Wolfe,  24  Iowa  T41. 

terfere  with  the  order  denying  the  mo-  Ulinoii  Statute. — Under  Illinois  Rer. 
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Stay  of  Proceeding!. — Unless  so  provided  by  statute,  the  appeal  will 
not  operate  as  a  stay  of  proceedings.* 

What  it  Appealable. — Where  the  order  for  the  change  is  regarded 
as  final,*  or  as  one  involving  the  merits  of  the  action,  the  appeal 
will  lie,'  but  not  where  the  order  is  merely  an  interlocutory  order,* 
or  one  not  affecting  a  substantial  right ;  *  but  an  appeal  will  not 
lie  formatters  not  affecting  the  merits,® and  an  order  remanding  a 
cause  will  be  considered  as  such.'' 

Stat.,   c.    146.  §  35,   which   piovides  Dakota  508;  State  v.  Shaw,  21  Nev. 

that  all  questions  concerning  the  regu-  222. 

larity    of    proceedings    in   obtaining  4.  Vance    v,   Hogue,  35   Tex.   432; 

change  of  venue,  and  the  right  of  the  Nounnan  v,  Aspinwall,  i  Utah  140. 

court  to  which  the  change  is  made  to  6.  An  order  granting  a  change  of 

try  the  cause  and  execute  judgment,  venue  is  not  within  a  statute  (Code 

shall  be  considered  as   waived  after  §  3164)  allowing  an  appeal  from  "  an 

trial  and  verdict,  objection  to  the  suf-  order    made    affecting    a   substantial 

ficiency  of  the  transcript  and   to  the  right  in  an  action,  when  such  order 

proceedings  before  the  change  cannot  in  effect  determines  the    action  and 

be  raised  on  writ  of  error.     Langford  prevents  a  judgment  from  which  an 

V,  People,  134  111.  444.  appeal  might  be  taken.'*     Allerton  v. 

1.  People  r.  Whitney,  47  Cal.  584;  Eldridge,  56  Iowa  709;  Groves  v, 
Howell  V.  Thompson,  70  Cal.  635.  Richmond, 58  Iowa  54;  Horak  v.Horak, 

Pending  an  appeal  from   an  order  68  Iowa  49.     And  see  Fisk  v,  Albany, 

denying  an  application  to   remove  a  etc.,  R.  Co.,  41  How.  Pr.  (N.  Y.  Su« 

cause,  passed  after  entry  of  judgment  preme  Ct.)  365. 

by  default,  the  court  can  extend  the  6.  Befosal  to  Compel  Examination  of 

judgment  and  authorize  execution  to  CompnrgatorB.  —  In   Texas^    upon   im- 

be  issued.     Rice  v.  West,  42  Md.  614.  peachmentof  the  means  of  knowledge 

See  Northern  Cent.  R.  Co.  r.  Rutledge,  of  the  defendant's  compurgators,  a  re- 

41  Md.  372.  fusal  to  put  them  upon  the  stand  will 

Undertaking  to  Stay  Proeeedings. — A  not  be  reviewed  by  the  appellate  court, 
statute  providing  that  the  filing  of  an  Scott  v.  State,  23  Tex.  App.  521. 
undertaking  in  a  specified  sum  for  the  Decision  of  Sapreme  Conrt  Oom- 
purpose  of  perfecting  an  appeal  shall  miasioner. — In  Michigan^  the  decision 
operate  as  a  stay  of  proceedings  until  of  the  supreme  court  commissioner,  as 
the  determination  of  the  appeal,  is  to  the  judge's  disqualification,  is  re- 
applicable  to  an  appeal  from  an  order  viewable  by  the  Supreme  Court;  it 
denyinga  motion  for  change  of  venue,  being  a  question  of  law  whether  the 
Pierson  V.  McCahill,  23  Cal.  250.  testimony  brings  the  case  within  An- 

2.  Table  Mountain  Gold,  etc.,  Min.  not.  Stat.,  §§6496-6499.  Curtis  v.  Wil- 
Co.  V,   Waller's   Defeat  Silver  Min.  cox,  74  Mich.  69. 

Co.,  4  Nev.  218;  Phillips  v,  Lentz,  83  Several  Applications.  —  Where    sev- 

N.    Car.  240;   Blakely  v.  Frazier,  11  eral  applications  for  a  change  of  venue 

S.  Car.  122;  Ex p,  Whitmore,  9  Utah  have  been   made  in   the  same  cause, 

441;   Western    Bank   v,    Tallman,    15  and  denied,  the  last  application  will 

Wis.  92.    See  also  Oatman  v.  Bond,  15  alone  be  reviewed,     Hawes  v.  State, 

Wis.  20;  Foster  v.  Bacon,  9  Wis.  345;  88  Ala.  37. 

Jefferson  County  v,  Milwaukee  Coun-  Befasal  to  Allow  Additional  Aiftdaviti. 

ty.  20  Wi9.  139.  — Where  the  accused,  after  the  filing 

Refusal  by  Inttioe. — A  showing  that  of  counter  affidavits  in  opposition  to 

a  justice  of  the  peace  improperly  re-  his  application,  moved  for  leave  to  file 

fused  an  application  for  a  change  of  other  additional  affidavits  in  support 

the  place  of  trial  duly  made,  is  suffi-  of  his  application,  which  the  court  re- 

cient  to  entitle  the  applicant  to  a  trial  fused,  the  appellate  court  held  that  no 

in  the  reviewing  court,  where   such  question  arose   upon  the   ruling,  be- 

showing  is  not  controverted  by  the  re-  cause  no  additional  affidavits  were  in 

turn  of  the  justice.     State  v.  Gordon,  fact  offered.     Morgan    v.    State,    31 

3  Iowa  410.  Ind.  193. 

8.  While  V,  Chicago,  etc.,  R.  Co.,  5  7.  Such  an  order  is  not  a  final  judg- 
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What  will  be  Reviewed. — On  appeal  from  the  final  judgment  the 
propriety  of  the  order  for  the  change,^  matters  brought  up  by 
unauthorized  exceptions,*  or  matters  merely  furnishing  ground 
for  a  new  trial  will  not  be  reviewed.' 

2.  The  Becord. — The  record  must  be  sufficient  to  show  the  pro- 
ceedings had  below  and  the  matters  assigned  as  error.* 


ment,  Turner  v.  Browder,  i8  B.  Mon. 
(Ky.)  826;  or  order,  Wygall  v.  State 
Treasurer,  33  Tex.  328;  and  merely 
furnishes  a  ground  for  a  new  trial, 
Mannix  v.  State,  115  Ind.  245. 


for  a  new  trial.    Lehmicke  v,  St.  Paul, 
etc.,  R.  Co.,  19  Minn.  464. 

The  overruling  of  the  application 
for  the  change,  based  merely  on  an 
affidavit    as    to    the    state  of   public 


Order  Striking  oat  Judgment. — An  ap-    opinion  in  the  county,  is  a  mere  mat- 


peal  will  lie  from  an  order  striking  out 
a  judgment  on  the  ground  that  the 
court  to  which  an  action  was  re- 
moved had  no  jurisdiction,  and  re- 
manding the  record  of  the  court  from 


which  the  removal  was  had,  notwith-     355. 


ter  of  fact  and  discretion,  and  presents 
no  question  of  law  for  review.  Keo- 
non  V,  Gilmer,  131  U.  S.  22. 

4.  Ford  V,  Gladfelter,  46  Kan.  762; 
Hudson  V.   State,  3  Coldw.    (Tenn.) 


standing  the  motion  to  strike  was  made 
during  the  term  at  which  the  judg- 
ment was  rendered.  Kimball  v,  Har- 
man,  34  Md.  401. 

1.  Joerns  v.  La  Nicca,  75  Iowa  705; 
Smith  V.  Yager,  85  Iowa  706.  See 
also  Edgerly  v.  Stewart,  86  Iowa  87; 
Allerton  v.  Eldridge,  56  Iowa  710; 
Groves  v,  Richmond,  58  Iowa  54. 

2.  Dulany  v.  State,  45  Md.  99. 

8.  Mannix  v.  State,  115  Ind.  245; 
Knarr  v,  Conaway,  53  Ind.  120.  See 
also  Bane  v.  Ward,  77  Ind.  153. 

Granting  Change. — The  granting  of  a 
change  of  venue  ought  to  be  assigned 
as  the  cause  for  a  new  trial  if  any 
question  is  intended  to  be  raised  upon 
it  in  the  appellate  court.  Walker  v. 
Heller,  73  Ind.  46. 

Bafaiing  Time  to  Perfeet  Change. — 
Error  in  reinstating  a  cause  to  which 
a  change  of  venue  has  been  granted, 
and  in  refusing  sufficient  time  to  per- 
fect it,  is  a  ground  for  a  new  trial,  and 
not  a  matter  that  can  be  assigned  for 
error  in  the  first  instance.  Wiley  v, 
Barclay,  58  Ind.  577. 

RetoiMion  of  Order  Bemanding  Cauae. 
— Error  in  rescinding  an  order  re- 
manding a  cause  to  the  court  in  which 
it  originated  should  be  made  a  cause 


Oronnds  for  Change. — If  the  record 
fails  to  show  upon  what  the  order  for 
a  change  of  venue  was  based,  the 
action  of  the  court  in  granting  it  will 
not  be  reviewed.  Ramsey  v.  Bush,  27 
Iowa  17. 

In  Tennessee^  under  the  constitu- 
tional guaranty  in  a  criminal  case,  if 
a  change  has  been  made,  the  record 
should  show  that  the  defendant  ap- 
plied for  it,  the  reasons  therefor,  and 
his  assent  thereto.  State  v,  Denton,  6 
Coldw.  (Tenn.)  539. 

Admiision  of  Eziitenoe  of  Loeal  Fr^- 
dioo. — If  the  fact  that  the  applicant 
cannot  secure  a  fair  and  impartial 
trial  is  admitted  by  the  parties,  it  is 
unnecessary  that  the  facts  upon  which 
the  change  was  made  should  appear 
in  the  record.  Emery  v.  Hardee,  94 
N.  Car.  787. 

Contents  of  Counter  Ai&davita. — Where 
it  appeared  that  the  affidavit  on  an 
application  for  a  change  for  local  prej- 
udice was  sworn  to  by  a  mere  formal 
and  nominal  party  who  alleged  preju- 
dice against  him  alone,  while  seven  or 
eight  counter  affidavits  were  filed,  their 
contents  not  appearing,  however,  the 
appellate  court  declined  to  interfere 
with  the  action  of  the  court  below  in 


for  a  motion  for  a  new  trial,  and  will     refusing  a  change.     Buchan  9.  Broad 
not  be  reviewed  upon  appeal  unless    well,  88  Mo.  31. 


made  a  cause  in  such  a  motion.    Side- 
ner  v,  Davis,  87  Ind.  342. 

Appeal  from  Order  Denying  Hew  Trial. 
— An  order  changing  the  place  of  trial 
on  appeal  in  condemnation  proceed- 
ings cannot  be  reviewed  upon  an  ap- 
peal from  the  order  of  the  court  in 


Diiqaalifieation  of  Judge. — Where  a 
cause  has  been  changed  because  of 
the  disqualification  of  the  judge,  and 
motion  for  the  trial  in  the  court  to 
which  the  change  is  taken  made  upon 
the  ground  that  the  judge  was  not 
disqualified  in  fact,  an  unsworn  state- 


which  the  trial  is  had  denying  a  motion    ment  by  the  judge  whose  disqualifica- 
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The  record  shoulc^  also  show,  if  the  case  is  a  criminal  one,  not 
only  that  the  court  before  which  the  indictment  was  found,  but 
also  that  the  court  which  tried  the  cause,  had  jurisdiction  of  the 
offense.^ 

If  it  is  sought  to  review  the  propriety  of  granting  or  [refusing 
a  change,  the  record  should  contain  the  evidence  submitted  below 
on  the  application.* 

Bill  ef  Ezeeptioni. — To  properly  present  the  alleged  error  it  is 
usual  to  prepare  a  bill  of  exceptions,^  which  should  embody  all 

tion    is  alleged,  made  subsequent  to  then  to  bring  up  that  record  by  certi- 

the  time  of  the  change  and  filed  with  orari.     Den  v,  Carr,  4  Dev.  (N.  Car.) 

the  motion,  constitutes  no  part  of  the  575. 

record   of    the  original   proceedings.  1.  Doty   v.  State,    7   Blackf.  (Ind.) 

Kahanek  v.  Galveston,  etc.,  R.  Co.,  427;  Pulling  v.  State,  16  Ind.  458. 

72  Tex.  476.  Where  a  trial  has  been  had  in  a  court 

Jnirudietion  oyer  Penon. — An  objec-  other  than  that  in  which  the  indict- 

tion  that  the  accused  was  not  required  ment  was  found,  in  the  absence  of  a 

to  enter  into  any  recognizance  for  his  transcript  of  the  proceedings  of  the 

appearance  in  the  court  for  which  the  latter  court,  or  any  certificate  from 

venue  was  changed,  etc.,  as  provided  its  clerk  to  show  that  a  change  of 

by   statute,   will    not    be    considered  venue  was  there  taken,  there  is  noth- 

where  there  is  no  certification  by  the  ing  in  the  record  showing  jurisdiction 

trial  judge  of  any  objection  or  excep-  of  the  court  from  which  the  trial  was 

tion  of  the  manner  in  which  the  de-  had.     Johnson  v.  State,  11  Ind.  481. 

fendant's    personal    appearance    was  What  it  a  Bnfficient  Showing. — Copies 

obtained  in  his  court.    State  v.  Comp-  of  the  original  papers,  and  the  tran- 

ton,  77  Wis.  460.  script,  and  tbe  annotations  of   filing 

Tranimisrion  and  Deposit  of  Papen. —  thereof    are  sufficient   to  show    that 

It  is  not  necessary  that  tbe  record  on  the  court  which  tried  the  cause  had 

appeal  should  show  affirmatively  that  jurisdiction.       Duncan    v.    State,    84 

the   transmission  and  deposit  of  the  Ind.  204. 

papers  were  made  through  and  by  the  2.  State  v.  Leis,  11  Iowa  416;  State 

officer  designated  by  statute.     Leslie  v.   Mailing,   11    Iowa    239;    State    v. 

V.  State,  83  Ind.  180.  Ford,  37  I^.  Ann.  443. 

Assent  to  Change. —  In  the  order  Presnmption  as  to  Correetness  of  Pro- 
changing  the  venue  in  a  criminal  oeedings  Below. — Where  the  record 
case,  if  it  appears  that  the  prisoner  fails  to  disclose  on  bill  of  exceptions, 
assented  to  the  change  as  directed  by  or  otherwise,  that  it  contains  all  the 
the  court,  it  is  not  necessary  that  the  proofs  submitted  below  on  application 
record  should  show  that  the  venue  for  a  change,  the  appellate  court  will 
was  changed  to  the  nearest  county,  assume  that  the  application  was  cor- 
EUick  V.  State,  i  Swan  (Tenn.)  325.  rectly  disposed  of.     Ramsey  v,  Bush» 

Failure  to  Show  Bnling  on  Motion,  or  27  Iowa  17. 

Szeeption  Thereto. — If  the  record  fails  to  8.  State  v,  Williams,  30  La.  Ann. 

show  any  ruling  on  a  motion  to  change  1028. 

the  venue,  or  to  show  any  exception  Sollloieney    of    lodgment    Entry. — A 

to  a  ruling  to  a  motion  thereon,  the  judgment  entry  alone   is  insufficient, 

objection  to  the  jurisdiction  will   be  Hawk  v.  State,  84  Ala.  6;  Jones  v. 

deemed  to  have  been  waived.     Knott  State,  77  Ala.  98.      But  see  Weakley 

V.  Dubuque,  etc.,  R.  Co.,  84  Iowa  462.  v.  Pearce,  5  Heisk.  (Tenn.)  401. 

Correetion  of  Beoord. — Where  a  cause  The  transcript  from  below  must  be 

is  removed,  and  the  record  certified  on  authenticated  by  bill  of  exceptions  or 

the    removal   is   erroneously  copied,  by  the  certificate  of  the  judge.     The 

the  remedy  in    the    appellate    court  certificate  of  tbe  clerk  is  insufficient 

where  that  fact  is  assigned  as  error  is  as  an  authentication.     Fitzpatrick  v. 

to   move   for  a   stay  of   proceedings  Fitch,  83  Cal.  490. 

until  the  record  of  the  court  wherein  Maryland.  —  The    question    of    tbe 

the  trial  was  had   is  corrected,  and  right  to  remove  a  cftuse  should   be 
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objections,  papers,  or  proceedings  necessary  to  enable  the  court 
to  clearly  consider  the  questions  raised.^ 

8.  K^yiew. — In  reviewing  the  proceedings  the  appellate  court, 
unless  in  some  manner  circumscribed,  has  full  power  to  pass  on 
the  propriety  of  the  determination  of  the  right  to  the  change,'  and 

taken  to  the  reviewing  court  by  a  although  the  appUcalion  is  not  con- 
petition  assigning  errors,  and  not  by  tained  in  the  bill  of  exceptions,  if  the 
a  bill  of  exceptions.  Smith  f«  State,  bill  recites  "that  the  petition  was 
44  Md.  530.  regular    and    in  due  form,  and  con- 

Certifloation  of  Mattars  Oeeorring  in  formed  with  all  the  requirements  of 

Original  Cmurt.  —  The    judge    of    the  law,"  and  that  the  court  refused  to 

court  to  which  the  place  of  trial  has  permit  counsel  to  file  said  affidarit, 

been  changed  cannot  certify  or  state  and  refused  to  entertain  the  same  on 

in  a  bill  of  exceptions  what  occurred  the  ground  that  it  had  ao  jurisdiction 

in  the  court  in  which  the  cause  orig-  to  hear  or  pass  upon  it.      State  v. 

inated.     Ferguson  v,  Davis  County,  Shea,  95  Mo.  85. 

51  Iowa  990.  flnands  for  ClMBgo. — To  take  advan- 

1.  Harrison  v.  State,  3  Tex.  App.  tage  of  objections  urged  to  a  change 

559.  of  venue,  the  grounds  of  the  change 

AAdavit  for  Ghmago.  —  An  affidavit  should  be  properly  embodied  in  the 

for  the  change  can  only  be  made  a  bill  of  exceptions.     M'Cauley  v.  U. 

part  of  the  record  b^*  embodying  it  in  S.,  Morr.  (Iowa)  486. 

a  bill  of  exceptions.     Dooley  v.  Mar-  Bvidoaoo  on  Applioatioa. — A  bill  of 

tin,  28  Ind.  189;  Horton  c.  Wilson,  25  exceptions  should  set  out  all  the  evi- 

Ind.  316:  Neeley  v.  Planters*  Bank,  4  dence      taken    on     the    application. 

Smed.   &   M.    (Miss.)  113;    Grant   v,  Weakley  v. Pearce,5Heisk.(Tenn.) 401. 

Planters*  Bank,  4  How.  (Miss.)  326;  Before  the  court  can  pass  on  the 

Schlump  c    Reidersdorf,    28   III.  68;  question  whether  the  lower  judge  re- 

Bedee    v.    People,   73    111.   320;    Mc-  fused  to  allow  the  change  of  venue 

Elwee  V.  People,  77  111.  494.  asked  for  by  a  prisoner  on  trial  for 

Contra,  —  McGovern      v,     Keokuk  murder,  the  evidence  on   which   the 

Lumber  Co.,  61  Iowa  265;  Weakley  v.  application   for  a  change  of    venue 

Pearce,  5  Heisk.  (Tenn.)  401.  was  made  must  be  brought  before  it 

AppUoation. — An  application  for  a  in  a  bill  of  exceptions.  State  v. 
change  of  venue  can  be  made  a  part  Daniel,  31  La.  Ann.  91. 
of  the  record  only  by  embodying  it  Order  Bomaading  Canto. — ^An  excep- 
in  a  bill  of  exceptions.  Horton  v.  tion  to  the  rescission  of  an  order  re- 
Wilson,  25  Ind.  316;  Farnsworth  v.  manding  a  cause  is  not  available 
Coquillard,  22  Ind.  453;  Matlock  v,  unless  the  bill  of  exceptions  shows 
Todd,  19  Ind.  130;  Schlump  ?>.  Rei-  the  order  for  the  remand,  and  when 
dersdorf,  28  111.68;  Bedee  v.  People,  and  for  what 'reason  it  was  made. 
73  111.  320;  McElwee  v.  People,  77  Sidener  v.  Davis,  87  Ind,  34a. 
111.  494;  Heacock  v,  Hosmer,  109  111.  8.  Vsilnro  to  Comply  with  Statato.-* 
245.  Where  the  directions  of  a  statute  have 

Such  exceptions  must  be  taken  in  not  been  followed,  the  action  of  the 
the  court  where  the  application  is  court  in  granting  the  change  may  be 
made,  and  preserved  in  the  bill  of  ex-  reviewed.  Weakley  v.  Pearce,  5 
ceptions  filed  in  that  court,  and  not  Heisk.  (Tenn.)  401. 
in  the  court  to  which  the  cause  is  What  may  bo  Oomiidorod. --In  review- 
sent.  State  V.  Gamble,  119  Mo.  427;  Ing  the  action  of  a  court  below  in  de- 
State  V,  Mann,  83  Mo.  589;  Potter  v.  nying  an  application  for  a  change,  if 
Adams,  24  Mo.  161;  State  r.  Knight,  the  record  on  appeal  contains  all  the 
61  Mo.  373;  State  v.  Dodson,  72  Mo.  evidence  on  the  subject,  the  review- 
283;  Keen  v.  Schnedler,  92  Mo.  516;  ing  court  is  not  confined  alone  to  the 
Stearns  v,  St.  Louis,  etc.,  R.  Co.,  94  evidence  before  the  court,  but  may 
Mo.  317.  look  to  all  the  proceedings  had  and 

The  action  of  the  court  in  refusing  determine  whether  or  not  a  fair  and 

to  permit  an  application  for  a  change  impartial   trial  was  had.     Cheatham 

of  venue  to  be  filed  will  be  reviewed,  v.  State,  67  Miss.  335. 
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will  disregard  harmless  error,^  but  after  finding  the  order  unau- 
thorized will  not  review  the  case  further.* 

m«Ti«w  of  slMretion. — Where  the  lower  court  is  vested  with  a  dis- 
cretion to  grant  or  refuse  a  change  of  the  place  of  trial,  its  action 
will  not  be  revised  unless  there  has  been  an  abuse  of  the  discre- 
tion.*    The  reason  for  this  rule  is  obvious.     Whether  a  chainge 


Beview  of  Comnuttiener'a  Dodtion  — 
Xidhigan. — On  review  of  the  proceed- 
ings of  a  commissioner  designated  by 
statute  to  hear  and  determine  appli« 
cations  for  a  change  of  the  place  of 
trial,  if  there  is  no  real  conflict  in  the 
testimony,  the  appellate  court  will 
apply  the  law,  without  regard  to  the 
finding  of  the  commissioners.  Curtis 
V.  Wilcox,  74  Mich.  69;  Fellows  r. 
Canney,  75  Mich.  445. 

An  error  of  opinion  on  the  part  of 
such  a  commissioner  respecting  his 
right  to  make  a  second  order  after  the 
expiration  of  the  time  fixed  in  the  first 
order  will  not  preclude  the  appellate 
court  from  determining  the  question 
of  jurisdiction.  Palmiler  v.  Pere  Mar- 
quette Lumber  Co.,  31  Mich.  183. 

What  LawOoyeniB. — The  correctness 
of  the  decision  of  the  court  in  refusing 
a  change  of  venue  will  be  determined 
bv  the  law  in  force  at  the  time  the  de- 

m 

cision  was  made,  and  not  by  the  law 
in  force  ^t  the  time  the  matter  is  pre- 
sented in  the  appellate  court.  Price 
V.  Nesbitt,  29  Md.  263. 

Troatiag  App^ioation  at  Domurrer. — 
Where  the  counsel  and  the  court  be- 
low treat  the  application  as  a  de- 
murrer involving  the  merits  of  the 
case,  an  appeal  will  be  entertained 
and  the  application  similarly  treated. 
Lucas  County  v.  Wilson,  59  Iowa  354. 

1.  Myers  v.  Walker.  31  111.  353; 
Vanderkarr  v.  State.  51  Ind.  91;  State 
V.  Burgess,  78  Mo.  234;  Mitchell  v. 
State,  43  Tex.  513. 

Where  a  demurrer  is  overruled  be- 
fore a  motion  for  a  change  is  decided, 
and  the  order  in  which  the  determina« 
tions  were  made  cannot  affect  the  sub- 
stantial rights  of  the  parties,  the  error 
is  harmless,  Pennie  v.  Visher,  94 
Cal.  323. 

Fair  Trial.— The  fact  that  a  party 
has  bad  a  fair  trial  before  an  unprej- 
udiced jury  will  not  render  the  error 
in  making  the  change  harmless.  Fer- 
guson V.  Davis  County,  51  Iowa  220. 

Oorroot  Doeision  by  Dliqaaliiled  Judge. 
— Where  a  judge  is  disqualified  his 
refusal  to  grant  a  change  of  venue  is 


not  excused  by  the  fact  that  he  de- 
cided the  case  correctly.  In  re  White's 
Estate,  37  Cal.  19a 

VnanthoriBed  Change. — Where  a  suit 
is  transferred  to  another  court  with- 
out legal  cause  the  substantial  rights 
of  the  parties  to  the  transfer  are  af- 
fected, and  upon  appeal  from  the 
judgment  of  the  court  to  which  the 
change  was  made,  the  appellate  court 
will  not  inquire  into  the  proper  con- 
duct of  the  trial  or  the  determining  of 
the  issues.  Powers  v^  Reynolds,  89 
Ky.  262. 

8,  Bennett  v,  Carey,  57  Iowa  aai; 
Gilman  v.  Donovan,  59  Iowa  76. 

8.  Alabama, — State  v,  Brookshire,  3 
Ala.  303;  State  v.  Ware,  xo  Ala.  814; 
Ex p.  Banks,  28  Ala.  28;  Birdsong  r. 
State,47  Ala.  68;  Kelly  v.  State, 52  Ala. 
361, overruling £xp.Chast,  43  Ala. 303; 
Wesley  v.  State,  61  Ala.  282;  Evans  v. 
State,  62  Ala.  10;  Posey  v.  State,  73 
Ala.  490.  And  see  Bryan  z/.  State,  43 
Ala.  321;  Edwards  v.  State,  49  Ala. 
334;  Kansas  City,  etc.,  R.  Co.  v.  San- 
ders, 98  Ala.  293. 

California. — Sloan  v.  Smith,  3  Cal. 
410;  People  V.  Fisher,  6  Cal.  154; 
People  V,  Mahoney,  18  Cal.  180;  People 
V.  Graham,  21  Cal.  261;  Pierson  v. 
McCahill,  22  Cal.  128;  Watson  v.  Whit- 
ney, 23  Cal.  375:  People  V,  Congleton, 
44  Cal.  92;  Hanchett  v.  Finch,  47  Cal. 
192;  People  r.  Perdue,  49  Cal,  425; 
Creditors  ».  \Vt  !v  h,  55  Cal.  469;  Reavis 
V.  CoweU,  56  Cai.  588;  Avila  v.  Me- 
herin,  68  Cal.  478;  Hastings  v,  Keller, 
69  Cal.  606;  People  v.  Golden  son,  76 
Cal.  328;  Hirschfeld  ».  Sevier.  77  Cal. 
448;  People  V.  Elliott,  80  Cal.  296; 
Clanton  v,  Ruffner,  78  Cal.  268;  Con- 
Ion  V.  Gardner  (Cal.,  1893).  3a  Pac, 
Rep.  565;  Stockton  Combined  Har- 
vester, etc..  Works  ».  Houser,  103 
Cal.  377;  Lakeshore  Cattle  Co.  v, 
Modoc  Land,  etc.,  Co.  (Cal.,  1895),  41 
Pac.  Rep.  472;  Ex  p.  Barry,  85  Cal. 
603;  People  V.  Vincent,  95  Cal.  435; 
Daniels  v.  Church,  96  Cal.  13. 

Colorado. — Fitzgerald  v.  People,  i 
Colo.  56;  De  Wein  v.  Osborn.  12  Colo. 
407;  Power  V.  People,  17  Colo.  178, 


499 


Appeal  and  Beriaw.          CHANGE  OF    VENUE.  Suviev. 

of  venue  is  necessary  to  obtain  a  fair  and  impartial  trial  is  not  a 
question  of  law  but  of  fact.     A  judge  on  the  spot,  viewing  all 

the  circumstances,  and  having  knowledge  of  persons,  facts,  and 

Dakota. — White  v.  Chicago,  etc.,  R.  State  v.  Williams,  63  Iowa  135;  State 

Co.,  5  Dakota  508.  v.  Foley,  65  Iowa  51;  State  f.  Hale, 

Florida. — Irvin     v.    State,    19    Fla.  65  Iowa  575;  State  z^.  Perigo,  70  Iowa 

872;  Stephens  v.  Bradley,  24  Fla.  201;  657;   State  v.  Rowland,  72  Iowa  327; 

Adams  v.  State,  28  Fla.  511.  State  v.  Beck.  73  Iowa  616;  State  v. 

Idaho.— %\i\T\^y  v.  Nodine,  i  Idaho  Stewart,  74  Iowa  336;  Thorp  v.  Brad- 

(N.  S.)696;  Hyde  v.  Harkness,  i  Idaho  ley.  75  Iowa  51;  State  v.  Kennedy,  77 

(N.  S.)  601.  Iowa  208;  Garrett  v.  Bicklin,  78  Iowa 

Illinois. — Maton  v.   People,  15   111.  115;    State  v.  Cadwell,  79  Iowa  473; 

537;  Myers  v.  People,  26  III.  173;  Gray  Deere  v.  Bagley,  80  Iowa  198;  State  v, 

V.  People,  26  111.  344;  Barron  v.  People,  Adams,  81  Iowa  593;  State  v.  Conable, 

73  111.   256;    Hall   V.    Barnes,   82   111.  81  Iowa  60;  Hamilton  v,  Des  Moines, 

228;     Dunn    V.    People,    109  111.  635;  etc.,  R.   Co.,   84    Iowa  131;   Sute  v. 

Price  V.  People,  131  111.  223;  Hickham  Woodward,  84  Iowa -172. 

V.    People,    137    111.    75;    Gitchell    v.  Kansas. — State   v.  Bohan,   15  Kan. 

People,     146     111.     175  ;    Cassem    v.  407;  Waterson  v.  Kirkwood,  17  Kan. 

Olson,  45  111.  App.  38;    Berry  v.  Wil-  9;  Gray  v.  Crockett,  35  Kan.  66;  State 

kinson,  2  111.  164.  v.  Reno,  41  Kan.  674;  State  v.  Rogers, 

Indiana. — Turner    v,    Conkey,    132  54  Kan.  683. 

Ind.  248,  overruling  Smelzer  v.  Lock-  Kentucky. — 'Wren     v.     Com.    (Ky., 

hart,  97  Ind.  315;  Quinn  v.  State,  123  1886),  i  S.  W.   Rep.  712;    Hasson  v. 

fnd.  59;   Findley  v.  State,  5   Blackf.  Com.,   10  Ky.  Law.   Rep.  1054  (Ky., 

(Ind.)  576;  Spence  v.  State,  8  Blackf.  1889),  11  S.  W.  Rep.  286;  Stafford  v. 

(Ind.)  281;    Griffith  v.  State,  12  Ind.  Com.  (Ky.,    1892),  18  S.  W.  Rep.  11; 

548;    Fleming   v.    State,  11  Ind.  234;  Howard  v.  Com.  (Ky..  1894).  26  S.  W. 

Shattuck   V.   Myers,  13  Ind.  46;  Mc-  Rep.  i;  Dilger  z^.  Com.,  88  Ky.  550. 

Corkle  v.   State,   14   Ind.  39;   Fahne-  Louisiana. — State  v.  Daniel,  31  La. 

stock  V.  State,  23  Ind.  231;  Mershon  Ann.  91;    State   v.  Consulin,  38    La. 

V.  State,  44  Ind.  598;  Bissot  v.  State,  Ann.  459;  State  v.  Dent,  41  La.  Ann. 

53  Ind.  408;  Merrick  v.  State,  63  Ind.  1082;    State  v.    Curtis,   44  La.    Ann. 

327;    Ringgenberg    v.    Hartman,   102  320;  State  t^.  Bunger,  11  La.  Ann.  607; 

Ind.  537;   Spittorff  v.  State,  108  Ind.  State  v.  Debaillon,  37  La.  Ann.  392. 

171;    Droneberger  v.  State,   112  Ind.  Maryland. — Atlantic,   etc.,   Consol. 

105;  Reinhold  v.  State,  130  Ind.  467;  Co.  v.  Maryland  Coal  Co.,  64  Md.  302. 

Walker  v.  State,  136  Ind.  663.  Montana. — State     v.     Russell,     13 

Iowa. — Bigelow  ».  Wilson,  87  Iowa  Mont.    164;    Territory   v,   Manton,   8 

628;    State    V.  Belvel,  89    Iowa  405;  Mont.   95;    Territory    v.   Corbett,    3 

State  V.  Billings,  77  Iowa  417;  State  v.  Mont.  56;  Kennon  v.  Gilmer,  5  Mont. 

Foster  (Iowa,  1894),  59  N.  W.  Rep.  8;  257. 

State  V,  Helm  (Iowa,  1894).  61  N.  W.  Michigan. — Greeley  v.    Stilson,    27 

Rep.  246;   .State  v.  La  Grange  (Iowa,  Mich.     153;     Stimson     v.     Michigan 

1895),  62  N.  W.   Rep.  664;    State    v.  Shingle  Co.,  71  Mich.  374;  Grostickv. 

Gordon,  3  Iowa  410;  Demoss  z^.  Noble,  Detroit,  etc.,  R.  Co.,  96  Mich.  495. 

6  Iowa  530;  State  v.  Nash,  7  Iowa  347;  Minnesota. — Wilson  v.  Richards,  28 

State  V.  Barrett,  8  Iowa  536;  State  v.  Minn.     337  ;      State    v.    Stokely,    16 

Mooney,  10   Iowa   506;   State  v.  At-  Minn.  282. 

nold,  12  Iowa  479;    State   v.  Ingalls,  Mississippi. — Stewart    v.    State,   50 

17  Iowa  8;    State  v.  Baldy,  17  Iowa  Miss.   587;  Bishop  v.  State,  62  Miss. 

39;  State  V.  Ostrander,  18  Iowa  435;  289. 

State  V.  Knight,  19  Iowa  94;  State  v.  Missouri. — State  v.  Whitton,  68  Mo. 

Ross,  21  Iowa  467;  State  v.  Freeman,  91;  State  v,  Guy,  69  Mo.  430;  State  v. 

27  Iowa  333;  State  v.  Hutchinson,  27  Brown,  71  Mo.  454;  State  v.  Burgess, 

Iowa  212;  State  v.  Felter,  32  Iowa  49;  78  Mo.  234;  State  v.  Henson,  81  Mo. 

State  V.  Collins,  32  Iowa  36;   State  v,  384;    State  v.  Matlock,   82   Mo.  455; 

Spurbeck,  44  Iowa  667;  State  v.  Mew-  State  v.  Brownfield,  83  Mo.  448;  State 

herter.  46  Iowa  88;   State  v.  Wells.  46  v.  Wisdom.  84  Mo.  177;   State  v.  Wil- 

lowa  662;  State  v,  Ray,  50  Iowa  520;  son,  85  Mo.  134;  State  v.  Holcomb,  86 
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influences,  is  much  better  qualified  than  is  an  appellate  court  at  a 
distance,  with  only  ex  parte  affidavits  before  it,  to  determine  the 
fact  whether  or  not  it  is  true  that  the  defendant  cannot  have  a 


Mo.  371;  State  v.  Hunt,  91  Mo.  490; 
State  V.  Rider,  95  Mo.  474;  State  v. 
Loe,  98  Mo.  609;  State  v,  Lubke,  29 
Mo.  App.  555;  State  v.  Turlington,  102 
Mo.  642. 

Nebraska, — Olive  v.  State,  11  Neb.  i. 

Nevada. — State  v,  Millain,  3  Nev. 
409;  Williams  v.  Keller,  6  Nev.  141; 
State  V.  McLane,  15  Nev.  345. 

Neiv  York. — Cromwell  v.  Romer,  18 
N.  Y.  Wkly.  Dig.  440;  Thompson  v. 
Narwood  (Supreme  Ct.),  19  N.  Y. 
Supp.  632,  46  N.  Y.  St.  Rep.  204;  Mc- 
Conihe  v.  Palmer  (Supreme  Ct.),  27  N. 
Y.  Supp.  832;  Lane  v.  Hancock  (Su- 
preme Cl),  29  N.  Y.  St.  Rep.  635; 
Schmidt  v.  Rochester  Lith.,  etc.,  Co. 
(Supreme  Ct.),  31  N.  Y.  St.  Rep.  258; 
Maynard  v.  Chase  (Supreme  Ct.),  30 
N.  Y.  St.  Rep.  348;  Green  v.  Weston 
(Supreme  Ct.),  31  N.  Y.  St.  Rep.  478; 
Matter  of  J.  F.  Pease  Furnace  Co. 
(Supreme  Ct.).  37  N.  Y.  St.  Rep.  634. 

North  Carolina. — State  v.  Duncan, 
6  Ired.  (N.  Car.)  98;  State  v.  Hildreth, 
9  Ired.  (N.  Car.)  429;  State  v.  Hill, 
72  N.  Car.  345;  Slate  v.  Hall,  73  N. 
Car.  134;  State  v.  Johnson,  104  N.  Car. 
780;  Phillips  V.  Lentz,  83  N.  Car.  240; 
Albertson  v.  Terry,  109  N.  Car.  8; 
Falls  of  Neuse  Mfg.  Co.  v.  Brower, 
105  N.  Car.  440. 

Pennsylvania. — Com.  v.  "Allen.  135 
Pa.  St.  483,  26  W.  N.  C.  (Pa)  285: 
Newlin's  Petition,  123  Pa.  St.  541: 
Healy  v.  Deltra  (Pa..  1887).  8  Atl. 
Rep.  622;  Com.  v.  Cleary,  148  Pa.  St. 
26;  Com.  V.  Delamater,  145  Pa.  St. 
210;  Com.  V.  Buccieri,  153  Pa.  St.  535. 

South  Carolina. — Gower  v.  Thom- 
son, 6  S.  Car.  313. 

Tennessee. — EUick  v.  State,  i  Swan 
(Tenn.)325;  King  v.  State,  91  Tenn. 
617;  Porter  v.  State,  3  Lea  (Tenn.) 
496;  Greer  v.  Whitfield,  4  Lea  (Tenn.) 
85;  Holcomb  v.  State,  8  Lea  (Tenn.) 
417;  Poe  V.  State,  10  Lea  (Tenn.)  673; 
Honeycutt  v.  State,  8  Baxt.  (Tenn.) 
371;  Major  V.  State,  4  Sneed  (Tenn.) 
597;  Gasaway  v.  Smith,  3  Humph. 
(Tenn.)  154;  Moses  v.  State,  11  Humph. 
(Tenn.)  232. 

Texas. — Cook  v.  Garza,  9  Tex.  358; 
San  Antonio  v.  Jones,  28  Tex.  19; 
Johnson  v.  State,  4  Tex.  App.  268; 
Rothschild  v.  State,  7  Tex.  App.  519; 
Myers  v.  State,  8  Tex.  App.  321;  Gris- 


som  V,  State,  8  Tex.  App.  386;  Clam- 
pitt  V.  State,  9  Tex.  App.  27;  Bohan- 
non  V.  State,  14  Tex.  App.  2711  Magee 
V.  State,  T4  Tex.  App.  366;  Woodson 
V.  State,  24  Tex.  App.  153;  Frizzell  v. 
State,  30  Tex.  App.  42;  Baldwin  v. 
State  (Tex.  Crim.  App.,  1894),  28  S. 
W.  Rep.  951;  Martin  v.  State,  31  Tex. 
Crim.  Rep.  27;  Baw  v.  State  (Tex. 
Crim.  App.,  1893),  24  S.  W.  Rep.  293. 

Virginia. — Boswell  v.  Flockheart,  8 
Leigh  (Va.)364;  Wormeley  v.  Com.,  10 
Gratt.  (Va.)  658;  Muscoe  v.  Com.,  87 
Va.  460. 

Washington. — McAllister  v.  Terri- 
tory, 1  Wash.  Ter.  360;  Edwards  v. 
State,  2  Wash.  291;  Barnett  v.  Ash- 
more,  5  Wash.  163. 

West  Virginia. — Pittsburgh,  etc., 
R.  Co.  V,  Applegate,  21  W.  Va.  172; 
Wheeling  v.  Black,  25  W.  Va.  266. 

Wisconsin. — Church  v.  Milwaukee, 
31  Wis.  512;  Lynes  v.  Eldred,  47  Wis. 
426;  Lego  V.  Shaw.  38  Wis.  401;  Ross 
V.  Hanchett,  52  Wis.  491;  Schatt- 
schneider  v.  Johnson,  39  Wis.  387; 
Bradley  v.  Cramer,  61  Wis.  572;  Mei- 
ners  v.  Loeb,  64  Wis.  343;  Perrin  v. 
State,  81  Wis.  135;  Challoner  v.  Boy- 
ington,  86  Wis.  217;  Postel  v.  Wein- 
hagen,  86  Wis.  302;  Maher  v.  Davis, 
etc.,  Lumber  Co.,  86  Wis.  532;  Schafer 
V.  Shaw,  87  Wis.  185;  Erickson  v. 
Shaw,  87  Wis.  187,  note. 

United  States. — Kennon  v.  Gilmer, 
131  U.  S.  22. 

Nature  of  Disoretion. — Discretion  of 
the  judge  granting  or  refusing  an  ap- 
plication is  judicial,  not  personal,  and 
his  action  may  be  revised  if  properly 
presented  by  bill  of  exceptions.  Du- 
pree  V.  State,  2  Tex.  App.  613;  Walker 
v.  State,  42  Tex.  361. 

Admitting  Allegations  of  Complaint. — 
There  is  no  abuse  of  discretion  in 
denying  a  motion  by  plaintiff  for  a 
change  of  the  place  of  trial  for  the 
convenience  of  witnesses,  where  the 
defendant  stipulates  in  substance  that 
all  the  facts  alleged  in  the  complaint 
are  true.  Stockton  Combined  Har- 
vester, etc..  Works  v.  Houser,  103 
Cal.  377. 

Change  in  Similar  Case. — Where  affi- 
davits and  counter  affidavits  of  preju- 
dice are  filed,  there  is  no  abuse  of  dis- 
cretion  in   refusing    the  change,  al« 
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fair  trial  by  all  impartial  jury  in  the  county  in  which  he  is  indicted 
ok*  in  which  the  plaintiff  has  commenced  his  suit^ 

AbiMB  of  DiMNtim. — It  is,  however,  likewise  well  settled  that  if 
the  lower  court  has  abused  its  discretion  in  granting  or  refusing 
a  change,  the  appellate  court,  in  a  proper  case,  will  revise  such 
action.* 


though  a  change  was  made  in  a 
similar  case  for  the  same  prejudice, 
where  it  appears  that  the  change  was 
made  at  a  term  eighteen  months 
previous.  White  v,  Chicago,  etc.,  R. 
Co.,  5  Dakota  508. 

Preponderance  of  Evidenee. — There  is 
no  abuse  of  discretion  in  refusing  an 
application  even  though  the  evidence 
adduced  by  the  applicant  slightly 
preponderates  over  those  offered  in 
opposition.  Hyde  v.  Harkness,  i 
Idaho  (N.  S.)6oi. 

1.  Kelly  V,  State,  52  Ala.  361. 

8.  Greeno  v.  Wilson,  27  Fla.  492; 
McNealy  v.  State,  17  Fla.  198;  Irvin 
V,  State,  19  Fla.  872;  Williams  v.  Dick- 
enson, 28  Fla.  90;  Garcia  v.  State,  34 
Fla.  311.  And  see  Belding  v,  Ladd 
(Supreme  Ct.),  7  N.  Y.  Supp.  379,  and 
the  cases  cited  in  the  preceding  notes. 

Aathority  of  AppeUate  Court. — Where 
by  statute  complete  power  over  the 
subject  of  change  of  venue  is  given  to 
an  appellate  court,  it  is  not  required 
to  trust  implicitly  in  the  discretion 
of  the  lower  courts.  People  v,  Lee, 
5  Cal.  353. 

Befaial  to  Hear  Applieation.— A  refu- 
sal to  hear  and  consider  an  applica- 
tion duly  made  for  a  change  is  an 
abuse  of  legal  discretion  which  the 
appellate  court  will  correct.  Cotton 
V.  State,  32  Tex.  614. 

Krqadlce  of  Jadge.->Where,  after  a 
refusal  to  change  the  place  of  trial 
for  prejudice  of  the  judge,  the  judge 
states,  **  I  intend  to  give  the  defendant 
a  better  jury  than  he  is  entitled  to," 
there  is  unmistakable  evidence  of 
prejudice  on  the  part  of  the  judge, 
from  which  it  follows  that  he  shouLd 
have  granted  the  application  made. 
State  V.  Read,  49  Iowa  85. 

Change OA Unverified  Affidavit. — When 
a  statute  (McClel.  Dig.,  p.  837,  §  112) 
requires  the  petition  for  change  of 
venue  to  be  supported  by  affidavit, 
a  change  ordered  on  what  purports  to 
be  an  affidavit,  but  which  is  unveri- 
fied, is  an  abuse  of  a  sound  judicial 
discretion.  Reddick  v.  Joseph  (Fla., 
1895)1 16  So.  Rep.  781. 


Looal  Prejudice— Inttaneea. — On  trial 
of  a  negro  for  killing  a  popular  sheriff, 
the  affidavits  for  the  change  showed 
that,  two  and  one  half  months  after  the 
homicide,  the  militia  had  been  called 
out  to  protect  the  prisoner  from  lynch- 
ing; and  that  some  of  the  jurors  sum- 
moned had  threatened  to  make  short 
work  of  the  murderer,  and  it  was  held 
that  the  change  should  have  been 
granted,  although  counter  affidavits 
gave  opinions  that  he  could  have  a 
fair  trial.     Seams  v.  State,  84  Ala.  410. 

Where  one  accused  of  a  homicide 
shows  that  prejudice  exists  because  of 
the  influence  of  the  relatives  of  the 
deceased,  and  that  the  public  news* 
papers  of  the  county  made  false 
charges  against  him,  and  made  com- 
ments and  passed  reflections  which 
had  the  efi^ect  of  unduly  arousing  the 
passions  and  prejudices  of  the  people 
of  the  county,  and  the  application  is 
supported  by  the  affidavits  of  disin- 
terested persons,  as  required  by  the 
statute,  and  no  counter  affidavits  are 
filed  by  the  state  nor  any  response 
made  Sy*  it  to  the  showing,  it  is  an 
abuse  of  discretion  to  refuse  the  appli- 
cation.    State  V,  Canada,  4S  Iowa 448. 

Where  a  person  is  charged  with  a 
capital  crime  of  a  revolting  character, 
and  but  a  short  time  has  elapsed  be- 
tween the  commission  of  the  alleged 
crime  and  the  trial,  and  a  strong  show- 
ing is  made  for  a  change  of  venue,  the 
resistance  to  which  on  the  part  of  the 
state  is  weak,  and  consists  of  affidavits 
to  the  efi^ect  that  affiants  have  read 
some  of  the  newspaper  accounts  relied 
on  by  the  applicant  as  fostering  and 
engendering  public  excitement  and 
prejudice,  and  that  from  what  they 
heard  and  read  they  believe  that  no 
prejudice  exists  against  the  defendant, 
It  is  an  abuse  of  discretion  to  refuse 
a  change  of  venue.  State  v»  Crafton, 
89  Iowa  109. 

Where  the  excitement  ran  so  high 
that  the  county  judge  who  had  accepted 
bail  for  the  accused  was  defeated  for 
re-election,  and  the  majority  of  the 
witnesses  for  the  state  who  thought 
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l*«ftt«pti<m.— In  the  absence  of  anything  to  the  contrary  appear- 
ing in  the  record,  it  will  be  presumed  by  the  appellate  court  that 
the  order  for  the  change,  and  the  proceedings  upon  which  it 

was  based,  were  regular,^  that  the  alleged  prejudice  did  not  ex- 

thait  a  fair  atid  impartial  trial  could  be  innocence  of  the  prisoner,  and  one  of 
had  agreed  that  all  those  to  whom  them  was  allowed  to  sit  in  the  case, — 
they  had  spoken  regarded  the  alleged  it  was  held  that  the  court  should  have 
crime  as  a  bad  murder,  and  the  news-  ordered  a  change  of  the  place  of  trial, 
paper  defense  of  the  judge  who  ac-  State  v.  Olds,  19  Oregon  397. 
cepted  the  bail  Was  made  in  response  Where  a  statutory  showing  has  been 
to  a  public  statement  of  the  father  made  for  change,  and  the  testimony 
of  the  deceased,  and  it  appeared  the  resisting  the  motion  does  not  attack 
accused  had  been  but  a  short  time  a  the  character  of  the  affiants  support- 
resident  of  the  county;  that  his  wit-  ing  the  motion  as  to  truthfulness  or 
nesses,  though  few,  agreed  that  he  intelligence,  nor  show  their  want  of 
could  not  have  a  fair  trial  because  of  means  of  information,  it  is  error  to 
the  intensity  of  the  local  prejudice  overrule  the  motion.  Anschicks  v. 
against  him— it  was  held  error  to  re-  State,  45  Tex.  148. 
fuse  to  grant  a  change.  Bowman  v.  It  is  error  to  overrule  a  motion  for 
Com.  (Ky.,  1894),  27  S.  W.  Rep.  870.  a  change  of  venue,  where  it  is  shown 

In  the  trial  upon  an  indictment  for  by  affidavit  that  a  fair  and  impartial 

rape  and  assault  with  intent  to  commit  trial  could  not  be  had  in  a  county  in 

rape,  the  trial  coming  on  a  few  weeks  which  the  suit  was  pending,  arising 

after  the  charge  was  made,  the  accused  from   strong    and   unjust   prejudices 

filed  affidavits  of  leading  citizens  show-  among  the  people  against  the  original 

ing  a  strong  bias  and  prejudice  against  patentees  of  the  land,  under  whom  the 

him,  so  that  a  fair  trial  could  not  be  party   making  the  motion  claims  to 

had  in  that  county,  and  the  affidavits  hold.     Ott  v.  McHenry,  2  W.  Va.  73. 

filed   on  behalf  of  the  state   did  not  It   is   error   to  refuse   to    grant    a 

deny  these   statements  in   clear  and  change  where  it  was  shown  that  the 

direct  language.     Held,  that  a  change  sheriff  of  the  county  had  a  strong  feel- 

of  venue  should  have  been  granted,  ing  against  a  defendant  accused   of 

Richmond  v.  State,  16  Neb.  388.  murder;   had  written  a   letter  calcu- 

Where  after  two  trials  the  accused  latedtopromote  prejudice  against  him, 

was  convicted  of  homicide,  and,  the  which    had    been    published    in  the 

conviction  having  been  set  aside  on  county;  that  great  excitement  existed; 

appeal,  the  case  was  again  set  for  trial,  that  ten  months  after  the   homicide 

whereupon  the  accused  applied  for  a  threats  of  lynching  were  made  by  a 

change    of  venue,  upon    the   ground  mob,  the  most  of  whom  lived  in,  or  in 

that  the   inhabitants   of   the    county  theproximityof,  the  county  seat  where 

were  so  prejudiced  against  him  that  he  the  trial  would  have  taken  place;  and 

could  not  expect  to  obtain  a  fair  trial,  that    though   there    is  testimony  on 

and  showed  in  his  application  that  the  behalf  of  the  state  that  it  believed 

leading  newspapers  of  the  county  had  the  prisoner  could  have  a  fair  and  im- 

published  full  accounts  of  the  former  partial  trial,  yet  the  affidavit  contained 

trial,  and  represented   him  as  guilty  no  reason   for  such  belief.     State  r. 

of  the  offense  charged;  and  that  one  Greer,  22  W.  Va.  800. 

of  them  contained  an  article  animad-  1.  Alabama.  —  Lewis    v.    State,    49 

verting  upon  the  majority  of  the  mem-  Ala.  i. 

bers  of  the  appellate  court  for  having  California.  —  McAulay   v.   Truckee 

set  aside  the  conviction;  and  also  it  ap-  Ice  Co.,  79  Cal.  50. 

peared  upon  the  third  trial  that  a  jury  Colorado. — Black  v.  Bent,   20  Colo, 

was  only  obtained  from  three  hundred  342. 

names   drawn,    two   of   them  having  Indiana, — Shirts   v.  Irons,   47  Ini. 

been  taken  after  the  accused  had  ex-  445;  Mays  v.  Goldsmith,  58  Ind.  94. 

hausted  his  peremptory  challenges,  and  Iowa. — Robbinsv.  Neal,  10  Iowa  560; 

that  seven  of  the  persons  summoned  as  Mcintosh  v.  Kilbourne,  37  Iowa  420; 

jurors  stated  upon  their  examination  McGovern   v,  Keokuk   Lumber    Co., 

for  cause  that  they  had  formed  and  61  Iowa  265;  Smith  v.  Yager,  85  Iowa 

expressed  an  opinion  as  to  the  guilt  or  706. 
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ist,*  that  the  judge  was  not  disqualified,*  that  the  change  was 

Mississippi, — Loper  ».  State,  3  How. 
(Miss.)  429;  Grant  v.  Planters'  Bank, 
4  How.  (Miss.)  326. 

North  Carolina. — Emery  v.  Hardee, 
94  N.  Car.  787;  Albertson  v,  Terry, 
109  N.  Car.  8. 

Texas, — HaU  t/.  Jackson,  3  Tex.  305. 

Utah, — Ex  p,  Whitmorc,  9  Utah  441. 

Wisconsin. — Cartright  v,  Belmont, 
58  Wis.  370;  Giese  v,  Schultz,  60  Wis. 
449;  Challoner  v,  Boyington,  86  Wis. 
218. 

Preinmption  as  to  AgToement.— Where 
an  applicant  sought  a  change  for  local 
prejudice,  and  filed  affidavits  showing 
that  many  witnesses  lived  in  a  county 
in  an  adjoining  circuit,  specifying  it, 
and  the  opposing  party  filed  affidavits 
showing  that  he  could  not  have  a  fair 
trial  in  the  county  specified,  and  there- 
after without  objection  the  venue  was 
changed  to  another  county  not  in  an 
adjoining  circuit,  the  appellate  court 
presumed  that  the  cause  was  sent  to 
that  county  by  agreement.  Newman 
V,  Hazelrigg,  96  Ind.  73. 

Where  a  statute  provides  that  when 
parties  agree  in  writing  upon  the  re- 
moval of  a  cause  it  shall  be  removed 
accordingly,  if  a  change  is  made  it 
will  be  presumed  that  it  was  by  agree- 
ment, in  the  absence  of  any  showing 
to  the  contrary.  Taylor  v,  Atlantic, 
etc.,  R.  Co.,  68  Mo.  397. 

At  to  Time  of  Making  Order.  —Where 
there  is  nothing  to  show  that  a  change 
was  made  in  vacation,  the  presumption 
is  that  it  was  made  in  term  time. 
Saunders  v,   Morse,   3    How.  (Miss.) 

lOI. 


At  to  Fretenee  of  Acented. — If  it  were 
necessary  that  the  defendant  in  a 
criminal  case  should  be  personally 
present  in  court  when  a  change  of 
venue  is  granted  (which  is  questioned), 
still,  where  tfie  record  does  not  show 
that  he  was  absent,  and  where  the 
order  granting  the  change  would,  if 
liberally  interpreted,  lead  to  the  con- 
clusion that  he  was  present,  the 
Supreme  Court  will,  in  favor  of  the 
regularity  and  validity  of  the  pro- 
ceedings of  the  court  below,  presume 
that  the  defendant  was  personally 
present.     State  v.  Potter,  16  Kan.  81. 

At  to  Ifotiee  to  Proteonting  Attorney. — 
The  appellate  court  will  not  presume 
that  a  statute  requiring  reasonable 
notice  to  the  prosecuting  attorney  was 
complied  with  unless  the  record  shows 


that  the  prosecuting  attorney  was 
present  and  made  no  objection  to  want 
of  notice.      State  v.  Garble,  46  Mo. 

350- 

1.  Seenring  Impartial  Jury. — The  fact 
that  a  fair  and  impartial  jury  was  pro- 
cured is  sufficient  to  allow  the  court 
to  indulge  in  this  presumption.  Joyce 
V,  Com.,  78  Va.  287;  Waller  r.  Com., 
84  Va.  492.  And  see  Frank  v.  Avery, 
21  Wis.  168. 

Where  a  motion  was  made  in  a  crim- 
inal prosecution  for  a  change  of  venue 
on  the  alleged  grounds,  first,  that  the 
judge   of   the    court   was   prejudiced 
against  the   defendant,  and  secondly, 
that  the   people  of  the  district  were 
also  prejudiced  against  him,  and  the 
affidavits    supporting  the  motion  did 
not  sufficiently  show  such  prejudice, 
and  the  defendant  afterwards  obtained 
a   fair  and  impartial  jury  to  try  his 
case,  the  court  held  that  there  was  no 
error,  certainly  not  material  error,  in 
overruling  the  motion.    State  v,  Reno. 
41  Kan.  674. 

Moderate  Verdict.— It  is  an  indication 
that  there  was  no  error  on  the  part  of 
the  court  in  refusing  to  change  the 
venue,  that  the  verdict  of  the  jury  was 
moderate  and  gave  no  indication  of 
the  alleged  prejudice.  Caperton  v. 
Bowyer,  4  W.  Va.  176. 

8.  Frijadioe  of  Judge. — The  state- 
ment of  a  mere  belief  that  the  judge 
is  prejudiced,  when  such  belief  is 
founded  alone  on  alleged  facts,  of  the 
existence  of  which  the  petitioner  has 
no  personal  knowledge,  is  insufficient 
to  overcome  the  presumption  which 
arises  from  the  denial  which  is  implied 
from  the  order  of  the  judge  denying 
the  petition.     State  r.  Hale,  65  Iowa 

575. 
Inferenoe  from  Denial  of  Application.— 

From  denial  of  the  application  the 
court  will  infer  that  the  judge  was 
conscious  of  having  no  prejudice  that 
would  influence  him  in  the  trial.  State 
V,  LaGrange  (Iowa,  1895),  62  N.  W. 
Rep.  664;  Emporia  v.  Volmer,  12  Kan. 
622. 

Interest  of  Judge. — Where  an  appli- 
cation was  made  for  a  change  of  venue 
on  the  ground  of  the  interest  of  the 
judge,  and  the  only  proof  was  that  he 
had  been  interested  in  the  matter  in 
controversy  about  a  year  before,  and 
the  motion  for  the  change  was  over- 
ruled, the  appellate  court  will  pre- 
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properly  perfected,*  and  that  the  court  in  which  the  trial  took 
place  had  jurisdiction.* 

4.  Determinatioii. — On  determination  the  appellate  court   may 

remand  the  cause  to  the  proper  court  for  further  proceedings  * 

sume,  in  support  of  the  court  below,  secured  to  the  clerk.    Brown  v.  Jeffer* 

that    the    judge    acted   on  his    own  son  County,  i6  Iowa  339. 

knowledge,  and  that  at  the  time  the  2.  App  v.  State,  90  Ind.  73;    Knox 

suit  was  instituted  he  had  no  interest.  County    v,    Montgomery,     106     Ind. 

Table  Mountain  Gold,  etc.,  Min.  Co.  517. 

V,  Waller's   Defeat   Silver  Min.  Co.,  Presumption  as  to  TranimiBBion  of  In- 

4  Ncv.  218.  dictment. — The  fact  that  acodefendant 

Judge  at  Counsel. — Where  an  order  procured  a  change  of  venue,  and  that 

transferring  a  cause   recites    as    the  presumably  the   indictment  was  sent 

ground  for  the  transfer  that  the  county  to  the  county  to  which  the  change  was 

judge   had   been  counsel   in   another  made,   creates    no   presumption   that 

suit   growing  out  of  the   same  cause  the  court  below  tried  a  person  accused 

of  action,  the  appellate  court  cannot  of  crime  without  an  indictment.   State 

hold,  in  the  absence  of  anything  in  the  v.  Shelledy,  8  Iowa  477. 

record  to  the  contrary,  that  the  cause  S.   Rogers  v,    Watrous,  8   Tex.    62; 

was    improperly  transferred.      Kaha-  Weare  v.  Williams,  69  Iowa  252. 

nek  V.  Galveston,  etc.,  R.  Co.,  72  Tex.  Where  a  cause  has  been  improperly 

476.  changed  without  the   consent  of  the 

Judicial  Notioe  at  to  Sitting  Judges. —  accused,  it  may  be  remanded  by  the 
In  determining  whether  a  cause  for  appellate  court  to  the  proper  county 
change  was  in  existence,  the  court  will  for  trial,  although  the  accused  pro- 
take  judicial  notice  of  who  are  the  cured  a  change  from  the  county  to 
judges,  and  their  terms  of  office,  which  the  unauthorized  change  was 
Upton  V.  Paxton,  72  Iowa  295.  made.     Wheeler  v.  State,  24  Wis.  52. 

1.  The  Transcript.— Where  the  tran-  Beversal  of  Void  Order.— To  avert  a 

script  is  complete,  the  appellate  court  failure  of  justice,  a  void  order  will  be 

will    not  surmise  or  conjecture  that  reversed  and  the  cause  restored  to  its 

there  may  have  been  another  applica-  original  position.      Sayles    v.  Deluh- 

tion  on  a  different  ground.     State  v.  rey,  64  Iowa  109. 

Lingle  (Mo.,  1895),  31  S.  W.  Rep.  20,  Change   of    Law    Pending  Appeal.— 

citing  State  v,  Daniels,  66  Mo.  192.  Where  although  a  court   to  which  a 

Where  the  record  is  silent  it  will  change  was  made  properly  refused  to 
be  presumed  that  the  clerk  of  the  remand  it  according  to  then  existing 
court  to  which  the  change  was  made  conditions  of  law,  the  law  was  there- 
did  his  whole  duty,  and  that  his  in-  after  changed,  the  appellate  court 
dorsement  upon  the  transcript  and  may  properly  transfer  the  cause,  in 
papers  was  of  the  date  of  the  filing,  conformity  with  the  provisions  of  law 
Powers  V,  State,  87  Ind.  144.  existing  at   the   time  of   its   determi- 

The  appellate  court  will  not  specu-  nation.       Price    v.    Nesbitt,   29    Md. 

late  in  a  grave  case  as  to  the  proba-  263. 

bility  of  an  omission  being  a  clerical  Erroneous  Decision  of  Appellate  Court- 
error.     Aaron  v.  State,  39  Ala.  75-  J>^ty  of  Court  Below.— Where  the  ap- 

Tranecript  Fees. — Proceeding  to  trial  pellate  court    has   decided   that    the 

in  the  first  court,  after  an  order  for  a  venue  in  a  given  rase  has  been  legally 

change,  raises  a  presumption  that  the  changed,  the  court  below  must  cause 

fees  were  not  paid,  and  that  the  court  a  transcript  to  be  sent   to  the   court 

retained  jurisdiction.  Duncan  v.  Tufts,  found   to   have  the  jurisdiction,  and 

52  Ark.  404.  must  strike  the  cause  from  its  docket. 

The  appellate  court  will  not  inter-  although  the  decision  of  the  appellate 

fere  with  an  order  overruling  a  mo-  court   is   erroneous.      Fortenberry  v, 

tion    to    redocket    a    cause,    on    the  Frazier,  5  Ark.  200. 

ground  that  the  transcript  fees  were  Bemand    with    Directions    to    Allow 

not  paid  within  the  time  prescribed  by  Change. — Where  a  justice   has   erro- 

the  statute,  where  it  does  not  appear  neously  refused  a  change  of  place  of 

affirmatively  that  such  fees  were  not  trial  to  which  the  applicant  was  en- 
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generally  at  the  costs  of  the  unsucce^ful  party.* 

titled  at  a  matter  of  right,  th«  review-  Xffict  of  Bevenal  of  (Mtr.-^Where 

ing  court  should  reverse  the  judgment  an  order  refusing  to  change  the  place 

and  reitiand  the  cause  with  directions  of  trial  is  reversed,  a  judgment  reo- 

to  allow  the  change.     Berner  v,  Ytsl'  dered  against  the  appellant  before  the 

zidf,  8  Iowa  77.  reversal  will  also  be  reversed,  *nihottl 

Bostaining  ^Vuiidietioii  on  Certiorari,  inquiring  as  to  the  commission  of  er- 

— On  certiorari  to  a  court  to  which  a  rors  on  the  trial,  although  the  appel- 

change  of  venue  has  been  taken  with-  lant   may  have   there  appeared  and 

out  an  order,  if  the  return  shows  that  contested  the  right  of  the  respondent 

the  order  was  awarded,  the  jurisdic-  to  recover.     Howell  v.  Thoiupson,  70 

tion  of  the  court  to  which  the  change  Cal.  635. 

was  made  will  be  sustained.     Smith  1.  Rogers  v,   Wktrotis,  S  Tex.  6a; 

V,  Walton,  3  Bibb  (Ky.)  152.  SayleS  v.  Deluhrey,  64  Iowa  Z09. 
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CHATTEL  MORTGAGE& 

By  R.  A.  Dalt. 

I.  Law  OoYUHnrft  PxocnvBX,  508. 
n.  JruBisBicnoH  OF  JtmTicud  of  THB  PSAC£,  508. 
in.  IB8UE8  OF  Law  ahb  Fact,  509. 

lY,  BlMBDIBS  OF  THl  MOKTOAGOA^  509. 

It  Iji^dl  500* 

2!  InjwncHons  and  General  EquiicAU  Reliefs  Sia 

3.  Redemption,  510. 

T.  IIMBSIB8  Oir  THI  MOftTeA«BB,  %\1. 

I.  Generally^  512. 
Z,  Legai,  513. 

a.  Fdrm  and  Requisites,  513* 

b.  Parties  Plaintiff,  514. 

c.  Parties  Defendant,  515. 

d.  Pleadings.  515-  „  ^.  ^ 
3*  Independent  and  Concurrent  Remedies,  516. 
4*  Election  of  Remedies,  517. 

5»  Foreclosure,  518. 

«i.  Necessity  for,  518. 

^.  Stipulated  Methods,  518. 

^r.  Cumulative  Methods,  $iB, 

d.  Demand  and  Requisites  to  the  R^hi  of  Action.  51& 

r.  Statutory  Actions,  519. 

/•  Equitable  Foreclosure,  520. 

(1)  Generally,  520. 

(2)  /^^r//^  Plaintiff,  520. 

(3)  Parties  Defendant,  522. 

(4)  Misjoinder  of  Parties,  $23. 

(5)  Intervenors,  524, 

(6)  Pleadings,  524. 

(7)  Proceeding  to  Decree,  527. 

Tl  fittSBISB  OF  X(niIO&  MOBT0Aa££8,  527. 

TH  Jonrr  msBisrs  of  nx  Pabtiss,  528. 
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vm  INTEBE8T8  OF  Attaching  CBEDIT0B8,  $28. 

1.  Atiachment,  528. 

a.  Generally,  $28. 

b.  Demand  and  Notice,  528. 

c.  Actions  by  Attaching  Creditors,  532. 

2.  Garnishment,  533. 

IZ.  INTEBE8T8  OF  A88IGHEE8  FOB  BSHEFIT  OF  CSEDITOBS,  533. 
X.  INTEBEBTB  OF  ImfOCEHT  PVBCHASESS,  533. 
XI  INTEBEBTS  OF  STBAKGEBS,  533. 
Xn.  ACTIOKB  FOB  PEHALTIEB,  534. 
XIII.   OFFEVSEB  AHB  IHBICTXEITTB,  534. 

L  Law  OovEBimiG  Pbocedttbe — l«z  Fori. — In  proceedings  pci^ 
taining  to  chattel  mortgages  the  lex  forty  or  the  law  of  the  place 
where  the  relief  is  sought  or  action  brought,  will  control  as  to  all 
questions  of  form,  process,  and  practice ;  *  and  the  aid  of  the 
court  maybe  invoked  and  this  law  applied  wherever  the  property 
may  be  traced.*  But  if,  perchance,  the  situs  of  the  property  at 
the  time  of  the  giving  of  the  mortgage  be  different  from  the 
place  of  contract,  then  the  lex  situs  will  control  upon  questions  of 
record  and  local  requisites  of  a  valid  mortgage.* 

1ml  Looi  Contraotut  et  Sitns. — The  courts  will  give  to  a  chattel  mort- 
gage such  effect  as  it  is  shown  to  be  entitled  to  in  the  jurisdiction 
where  it  was  executed  and  where  the  property  was  then  situated.* 

Pleading  Lex  Sitiu. — It  seems  that  this  lex  situs  must  appear  in  the 
pleadings  of  the  party  calling  upon  the  aid  of  the  law  of  another 
jurisdiction.* 

IL  JUBISDICTION   OF  JlTBTICEB  OF  TEE  PEACE. — In    actions  at   law 

pertaining  to  chattel  mortgages  the  jurisdiction  of  a  justice  of 

1.  Ferguson  v.  Clifford,  37  N.  H.  87;  control  in  questions  of  law  affecting 
Atkins f.  Wabash,  etc.,  R.  Co.,  29 Fed.  the  property,  but  to  this  a  chattel 
Rep.  161.  mortgage  seems  to  be  an  exception, 

2.  Hubbard  v,  Andrews,  76  Ga.  177;  and  the  lex  situs,  or  the  law  of  the  place 
Ballard  ».  Winter,  39  Conn.  181;  Ames  where  the  property  mortgaged  was 
Iron  Works  v,  Warren,  76  Ind.  512.  situated  at  the  time  of  the  execution 

Georgia. — Under  the  Georgia  Judi-  of  the  mortgage,  governs.    Ames  Iron 

ciary  Act  of  1799  and  the  Act  of  1839  Works  v.  Warren,  76  Ind.  512. 

aoieodatory  thereto,  a  mortgage   on  4.  Ballard  v.  Winter.  39  Conn.  181; 

personal  property  executed  by  one  not  Ames  Iron  Works  v.  Warren.  76  Ind. 

a  resident  of  the  state  at  the  time  may,  512;    Blystone  v.  Burgett,  10  Ind.  28; 

if  the  property  be  brought  into   the  Smith  v.  McLean,  24  Iowa  322;   Gait 

state,   be   foreclosed    in    the    county  v.  Dibrell,  10  Yerg.  (Tenn.)  146. 

where  the  property  may  be  found,  and  5.  In  such  a  case  a  mortgagee  cannot 

section  3895  of  the  code,  providing  for  recover  the  property  from  a  purchaser, 

the  cases  therein  mentioned,  does  not  on  condition  broken,  without  pleading 

repeal   the  Acts  of  1799  and  1839  in  the   statute   of    the  state   where  the 

this  respect.     Griffin  v,  Marshall,  45  mortgage    was     made,    or    property 

Ga.  549.  situated,  to  enable  the  court  to  judge 

8.  The  general  rule  of  personal  whether  the  instrument  has  been  re- 
property  is  that  the  lex  domicilii,  or  corded  in  accordance  with  its  provi- 
law  of  the  domicile  of  the  owner,  will  sions.    Blystone  v.  Burgett,  10  Ind.  28. 
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the  peace  is  confined  to  the  actual  value  of  the  property  within 
the  money  limit  of  the  jurisdiction  conferred.* 

IIL  Issues  or  Law  ahd  Fact, —The  sufficiency  of  the  description 
contained  in  a  chattel  mortgage  to  enable  it  to  be  used  as  evidence 
is  a  question  of  law,*  as  is  also  the  question  whether  the  facts 
show  that  the  instrument  was  properly  acknowledged  and  re- 
corded.^ Questions  of  the  identity  of  the  property,'*  the  intent 
with  which  the  mortgage  was  given,*  and  the  priority  of  record,* 
and  questions  of  breach  or  conduct  upon  which  would  turn  the 
right  of  possession,''  and  the  execution  of  the  note  alleged  to  be 
secured  by  the  mortgage,  are  questions  of  fact.* 

IV.  Remedies  oe  the  Mobtoagoe— 1.  Legal— Where  the  mort- 
gagor, by  reason  of  local  law,  or  by  virtue  of  the  contract,  is 
deemed  to  be  the  owner  of  the  property,  or  entitled  to  the  pos- 
session thereof  until  condition  broken,  he  can  maintain  this  right 
by  any  suitable  action,  and  to  this  end  may  maintain  an  action  of 
conversion  or  trover,*  detinue,*®  replevin,**  or  an  action  on  the 
case  against  the  mortgagee,**  or  strangers,  for  detention,  conver- 
sion,  or  damage  to  the  property.** 

Gonntorclaim. — In  an  action  by  the  mortgagee  for  the  mortgage 
debt  the  defendant  may  set  up  an  equitable  counterclaim  grow- 
ing out  of  the  use  or  unlawful  sale  of  the  mortgaged  property  by 
the  mortgagee.** 

1.  Steinecke  v.  Metz,  19  Mo.  App.  Rep.  784.     See  F.  5.  /.  (7)  Proceeding 

145;    Cox  V.  Wright  (Tex.  Civ.  App.,  to  Decree^  infra, 

1894),  27  S.  W.  Rep.  294.  9.  Omaha  Auction,  etc.,  Co.  v.  Rog- 

In  this  respect  the  rule  is  different  ers,  35  Neb.  61;  Her  v.  Baker,  82 
from  that  which  marks  the  jurisdiction  Mich.  226;  Spaulding  v.  Barnes,  4 
of  a  court  of  equity  on  the  question  of  Gray^  (Mass.)  330;  Buddington  v. 
the  redemption  of  a  chattel  mortgage,  Mastbrook,  17  Mo.  App.  577;  Weir 
the  rule  there  being  the  amount  of  the  Plow  Co.  v.  Armentrout  (Tex.  Civ. 
lien  claimed.  Lucking  v.  Wesson,  25  App.,  1894),  28  S.  W.  Rep.  1045;  Brick- 
Mich.  443.  ley  «/.  •Walker,  68  Wis.  563;  Harder  v, 

8.  Andregg  v.  Burnskiel,  87  Iowa  Hosp,  69  Wis.  288. 

351.  10.  Deshazo  v,  Lewis,  5  Stew.  &  P. 

8.  Bailey  ».  Godfrey,  54  III.  507.  (Ala.)  91. 

4.  Andregg  v,  Burnskiel,  87  Iowa  11.  Black  v.  Howell,    56   Iowa   630; 

351;  Cadwell  V.  Pray,  41  Mich.  307.  Finley  v.  Cudd  (S.  Car.,  1894),  20  S. 

6.  Hopkins  v.  Thompson,  2   Port.  E.  Rep.  32. 

(Ala.)  433;    Morris  v.  Stern,  80  Ind.  Mortgagee's  Beoovery  as  Defendant. — 

227:  Fairbanks  v.  Simpson  (Tex.  Civ.  The  mortgagor  who,  by  this  form  of 

App.,  1894).  28  S.  W.  Rep.  128.  action,  wrongfully  takes  the  property 

6.  Turner  v.  Langdon.  85  Mo.  438.  from  the  mortgagee,  in  case  of  ad- 

7.  Clark  v.  Baker,  6  Mont.  153.  verse  judgment  can  only  be  held  for 

8.  State  Journal  Co.  v.  Common-  the  amount  of  the  mortgage  debt,  not 
wenlih  Co.,  43  Kan.  94.  the  value  of  the  property,  or  for  the 

Instructions. — A  jury  should  be  so  return  of  the  property  with  any  dam- 
instructed,  wherever  the  issues  of  fact  ages  suffered  by  reason  of  the  taking, 
are  submitted  to  them,  as  to  include  Smith  v,  Phillips,  47  Wis.  202. 
in  their  verdict  all  matters  of  compu-  12.  Frankenthal  v.  Mayer,  54  111. 
tation  touching  the  amount  of  indebt-  App.  t6o;  Wygal  v,  Bigelow,  42  Kan. 
edness,    including    the    questions    of  477. 

interest    and    attorney's    fees.      The        18.  Gallatin,  etc.,  Turnpike  Co.   v. 

court    cannot    enlarge     the     verdict.  Fry,   88  Tenn.   296;   Illinois  Cent.  R. 

Freiberg  v,   Brunswick-Balke-CoUen-  Co.  v.  Hawkins,  65  Mi^s.  200. 
5icr  Co.  (Tex.  App.,  1890),  16  S.  W.         14.  Boyd  v,  Beaudin,  54  Wis.  193. 
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8.  iDJonetioBS  and  General  Eqmtable  Belief  ^Qeamaij.— An  in- 
junction will  not  issue,  as  a  matter  of  right,  when  it  is  not  neces- 
sary to  protect  the  rights  of  the  interested  parties,  and  when  other 
proceedings  already  accepted  by  the  parties  afford  a  complete 
remedy.^ 

iot«rf«renea  «r  Mortg«flpM. — The  mortgagor  may,  however,  resort  to 
equity  to  enjoin  an  improper  interference  on  the  part  of  the  mort- 
gagee with  the  property  mortgaged  in  derogation  of  the  mortga- 
gor*s  rights,  whenever  there  is  no  adequate  remedy  at  law.* 

Beformation  Mid  Aoeountijig. — Equity  is  the  proper  tribunal  in  which 
to  rectify  or  reform  the  mortgage  upon  the  usual  grounds  of  fraud, 
mistake,  or  surprise,*  and  in  which  to  secure  an  accounting  when 
that  is  necessary.'* 

Petition  and  Partiee. — The  petition  for  an  injunction,  or  other  equi- 
table relief,  must  disclose  the  title  of  the  petitioner,'  and  the 
need  for  the  equitable  relief  sought ;  •  and  should  join  as  defend- 
ants all  parties  actually  interested  in  the  mortgage  or  transaction 
complained  of;''  but  persons  in  no  way  parties  to  the  contract 
of  mortgage,  though  beneficially  interested,  need  not  be  joined.® 

8.  Bedemption, — Whenever  there  is  not  a  plain,  adequate,  and 
complete  remedy  at  law,®  a  bill  in  equity  is  the  proper  method 

Exoen  of  Proeeede  over  Debt. — And  in  was  suflSciently  pleaded.    Carpenterv. 

an  action  of  replevin  by  the  mortgagee  Talbot,  33  Fed.  Rep.  537. 

for  the  goods  mortgaged,  and  a  sale  S.  Allegation  of  Danger,  and  Inoipoiui- 

thereof  had   pending  the  action,  the  bili^ of  Mortgagee. — ^A  mortgagee  will 

defendant,  properly  pleading  the  facts,  not  be  restrained  by  injunction  from 

may  recover  the  excess  of  the  pro-  selling  the  property  mortgaged  to  re- 

ceeds  of  the  sale  over  the  mortgage  imburse  himself  for  advances,  where 

debt.     Rhoada  v,  Gatlin,  z  Colo.  A  pp.  there  is  no  allegation  of  danger,  or 

96.  that  the  mortgagee  is  irresponsible. 

1.  Sweet  V.  Oliver,  56  Iowa  744.  Bayaud  v*  Fellows,  38  Barb.  (N.  Y.) 

In  case  of  an  irregular  sale  under  a  451. 

chattel  mortgage,  an  injunction  to  re-  7.  Mortgagee  and  Attorney  in  Fast  M 

strain  the  purchaser  from  removing  the  Joiat    Delendante. — Where    the   good 

chattels  may  be  continued  to  the  hear-  faith  of  a  purchaser  of  a  chattel  mort- 

ing.     Watson  v.   Murray  (Feb.,  1877,  gage  was  in  issue,  and  the  origioftl 

N.  J.  Chancery).  mortgage  was  void  in  the  hands  of  the 

9.  Clover  z/.  Silverman  (N.  Y.   Su*  original  mortgagee  by  reason  of  usury, 

per.  Ct.),  26  N.  Y.  Supp.  779,  58  N.  Y,  the  mortgagee  and  attorney  in  fact  who 

St.  Rep.  137;   Bennett  v,  Wright,  77  executed  the  assignment,  in  an  attempt 

Ilun  (N.  Y.)  331;  Daugherty  v,  Bylea,  to  render  the  mortgage  valid  thereby, 

41  Mich.  61;  H ungate  V.  Reynolds,  73  were  held  proper  parties.    Costiganv. 

111.  425.  Howard,  100  Mich.  335. 

8.  Farrell  v.  Bean,  10  Md.  217.  8.  In  Gillies  v.  Commercial  Bank,  9 

4.  Boston,  etc.,  Iron  Works  f.  Mon-  Manitoba  Rep.  165,  a  mortgage  was 
tague,  108  Mass.  248;  Wilkins  v.  Sears,  given  to  secure  payments  to  certain 
4  T.  B.  Mon.  (Ky.)  345;  Moak  v,  creditors,  which  the  mortgagee  by  the 
Bourne,  13  Wis.  514.  terms  of  the  mortgage  agreed  to  pay> 

5.  The  plaintiff  in  a  bill  to  enjoin  In  a  bill  by  the  mortgagor  to  compel 
foreclosure  of  a  chattel  mortgage  al-  specific  performance  of  this  provision 
leged  that  he  had  acquired  the  rights  such  creditors  were  not  considered 
of  both  trustee  and  beneficiaries  of  a  necessary  parties. 

lease  of  the  personalty  running  to  an-  9.  In  Gordon  v.  Clapp,iii  Mass.  2a, 
other  as  trustee  and  to  his  successors.  Colt,  J.,  says:  "  Bills  to  redeem  mort- 
Held^   that   the   title   of   the   plaintiff    gages  of  personal  property,  when  ob- 
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for  the  mortgagor  to  secure  redemption  after  possession  taken  by 
the  mortgagee,  if  such  step  is  taken  within  a  reasonable  time»^ 
which  is  construed  to  be  any  time  before  actual  foreclosure,*  even 
in  case  of  forfeiture,*  unless  sooner  terminated  by  positive  stat- 
utory enactment.* 

?ArtiM  FlAlntiff. — The  bill  to  redeem  may  be  brought  by  the  mort- 
gagor,* or  his  assignee.* 

PaftiM  BeliiadAat. — All  mortgagees  possessed  of  the  legal  title,'''  or 

their  personal  representatives,®  the  cestui  que  trusty  where  the 

section  to  the  jurisdiction  is  taken  by  braska  City  Nat.  Bank,  4  Neb.   370; 

demurrer,    will    not    be    entertained  Patchin  9.  Pierce,  12  Wend.  (N.  Y.)6i; 

therefore,  unless  a  case  is  disclosed  in  Porter  v.  Parmley,  52  N.  Y.  1&8. 

the  allegations  where,  from  the  nat-  Seaaonable  Time. — What  is  a  reason- 

ure  of  the   property  mortgaged,   the  able  time  must  be  determined   from 

peculiar  relation  of  the  parties,  or  the  the   particular  circumstances  of  the 

difficulty  of  ascertaining  the  amount  case.  Lavigne  t/.  Naramore,  5a  Vt.  267. 

to  be  paid  or  tendered,  it  is  apparent  Time  Lixoited. — The  time  allowed  by 

that  the  mode  specifically  provided  by  the  statute  of  limitations  wherein  to 

statute   for   the  redemption  of    such  bring  an  action  at  law  to  recover  per- 

mortgages  will  not  fully  protect  the  sonal  property  is  held  by  analogy  as 

mortgagor's  rights."      Gen.   Stat.,  c.  limiting  the  time  in  which  equity  will 

113*  §  2;  c.  151,  §  5.  entertain  a  bill  to  redeem.     Byrd  v. 

8nm  Boa  Uncertain. — Where  it  is  im-  McDaniel,  33  Ala.  18;  Humphreys  v. 

possible  for  mortgagors  to  ascertain  Terrell,  i  Ala.  650;  Greene  v.  Dispeau. 

the  sum  which  is  due,  as  they  must  at  14  R.  I.  575;   Perry  v,  Craig,  3  Mo. 

their  peril  tender  a  sufficient  sum,  the  516;  Baker  v.  Baker,  13  B.  Mon.  (Ky.) 

remedies     provided    by    the    statute  406. 

may  not  afford  them  the  full  relief  to  3.  Bunacleugh  v.  Poolman,  3  Daly 

which  they  are  entitled.    Boston,  etc.,  (N.  Y.)  236;  West  v,  Crary,  47  N.  Y. 

Iron  Works  v,  Montague,  108  Mass.  423;    Dupuy   v,   Gibson,   36  UK    197; 

248;  Bushnell  V.  Avery,  121  Mass.  148.  Boyd  v,  Beaudin,  54  Wis.  193. 

1.  Wilson  V.  Brannan.  27  Cal.  258;  4.  Winchester  v.  Ball,  54  Me.  558; 
Wilkins  v.  Sears,  4  T.  B.  Mon.  (Ky.)  Trask  v.  Pennell,  59  Me.  419;  Clapp 
34S;  Flanders  v.Chamberlain,  24  Mich.  v.    Gideon,   39   Me.   448;   Murphy  v. 
305;  Newton  v.  Fay,  10  Allen  (Mass.)  Eddy  (R.  I.,  1895),  31  Atl,  Rep.  435. 
505;  Jackson  v.  Cunningham,  28  Mo.  5.  Material  Variance. — The  fact  that 
App.  354;  Blodgett  V.  Blodgett,  48  Vt.  the  evidence  proves  the  property  to 
32.  belong  to  but  one  of  two  joint  mort- 
Squitable  Right  to  Kedeem  agfdnst  the  gagors   petitioning    for    redemption. 
Legal  TitU. — In  Flanders  v,  Thomas,  does  not  constitute  a  material  vari- 
12  Wis.  410,  it  was  held  that,  although  ance.      Locke  v.  Palmer,  26  Ala.  312. 
the  title  of  the  mortgagee  to  the  mort-  Firm  Property— Aetion  by  One  Partner, 
gaged  property  becomes  absolute  at  -—In  Metzler  v,  James,   12  Colo.  322. 
law  upondefault,  yet  a  court  of  equity  oneof  two  partners  who  had  mortgaged 
would  protect  and  enforce  the  equi-  firm  property  refused  to  join  in  an  ac- 
table right  of  the  mortgagor  to  redeem,  tion  for  an  accounting  and  to  redeem, 
Only  Eemedy. — This  has  been  held  and    was    made    a   party  defendant, 
the  only  remedy  open  to  the  mortga-  The  plaintiff  was  not  limited  in  his 
gor,  after  condition  broken.     He  has  recovery  to  one  half  of  the  value  of 
no  standing  in  a  court  of  law.     Stod*  the  goods,  but  was  held  entitled  to  the 
dard  v.  Denison,  38  How.   Pr.  (N.  Y.  same  recovery  as  if  the  partner  had 
Super.  Ct.)  996;  Jackson  v.  Cunning-  joined  as  plaintiff, 
ham,  28  Mo.  App.  354.  6.  Even  though  the  assignment  is 
8.  Heyland  v.  Badger,  35  Cal.  404;  made  after  the  law  day  of  the  mort- 
Lee  V.  Fox,  113  Ind.  98.     This  doc-  gage  is  passed.    Paulling  v,  Barron, 
trine  was  questioned  in  Tannahill  v.  32  Ala.  9. 

Tuttle,  3  Mich.  104,  but  accepted  and  7.  Woodward  v.  Wood,  19  Ala.  213. 

announced  in  Van  Brunt  v.  Wakelee,  I.    Hazard  v,   Robinson,   15    R.   I, 

IX  Mich.  177.     See  also  Adams  v,  Ne-  226, 
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mortgagee  is  a  trustee,*  a  subsequent  incumbrancer  claiming 
under  the  mortgagee,*  and,  in  fact,  any  persons  who  claim  an  in- 
terest in  the  subject  matter  adverse  to  the  plaintiff,  may  properly 
be  joined  as  defendants.' 

GontenU  of  BiU. — The  bill  to  redeem  should  set  forth  the  facts 
showing  the  necessity  for  and  the  right  to  redeem.*  Where  the 
jurisdiction  is  dependent  upon  the  amount  in  controversy,  this 
should  also  appear  in  the  bill ;  but  jurisdiction  is  determined  by 
the  amount  of  the  lien,  and  not  the  value  of  the  property  in- 
volved.* 

Relief. — In  all  such  cases  properly  presented  the  court  will  ad- 
minister complete  equity  to  all  parties.* 

y.  Remedieb  of  the  MOBTeAe££--l.  Generally. — The  mort- 
gagee, before  forfeiture  or  foreclosure,  has  also  the  right  to  protect 
all  his  interests  in  relation  to  the  property  by  proper  action,  either 
in  law  or  in  equity."^ 

1.  Unless  some  special  reason  for  makes  no  difference  in  this  respect 
his  exclusion  appears  in  the  bill,  that  the  complainant  may  claim  by  his 
Woodward  v.  Wood,  19  Ala.  213.  bill  to  have  already  paid  the  whole,  as 

2.  Macey  v.  Fenwick,  4  B.  Mon.  this  is  always  open  to  denial  by  de- 
(Ky.)  309.  fendant;  and  when  denied,  as  in  this 

8.  Stillwell   V.   Hamm,  97  Mo.  579,  case,  the  fact  whether  anything  and 

decided  under  Mo.  Rev.  Stat.,§  3465.  how  much  is  due  is  put  in  issue;  and 

4.  Foreelosare  or  Failure  to  Tom  Over  if  anything  should  be  found  due,  the 

Snrplni. — In  Crowe    v.    La    Mott,    14  prayer  to  be  allowed  to  redeem  must 

Mont.  355,  a  bill,  which  alleged  that  still,  on  a  hearing,  be  construed  as  a 

an  assignee  of  the  mortgagee  after  ma-  prayer  to  be  allowed  to  redeem  by 

turity  of  the  mortgage  took  possession  paying  what  may  thus  be  found  due." 

of  the  property,  treated  the  same  as  his  5.  Lucking    v.    Wesson,   25    Mich, 

own    and   sold   portions  thereof,   but  443.      %^^  \\,  Jurisdiction  of  Justices  of 

failed  to  allege  that  the  mortgage  had  the  Peace ^  supra. 

not  been  foreclosed, or  that  the  surplus  Croit-bUl. — In  a  bill  filed  by  a  mort- 
(if  any)  had  not  been  turned  over  to  gagor  there  can  be  no  decree  of  fore- 
plaintiff,  was  held  insufficient.  closure  of  the  mortgage — ^in  the  ab- 

Readinen    to  Pay. — In   Flanders    v,  sence  of  a  cross-bill  by  the  mortgagee, 

Chamberlain,  24  Mich.  305,  a  bill  in  praying    a    foreclosure  —  unless   the 

equity  to  redeem  setting  forth  the  facts  complainant  makes  an  offer  in  the  bill 

upon  which  the  equitable  right  to  re-  to  submit  himself  to  t^e  authority  and 

deem  depended  after  condition  broken  jurisdiction  of  the  court,  so  that  the 

and    possession   taken   by  the   mort-  court,  without  more,  may  compel  him 

gagee,  alleged  that  a  certain  amount  to  do  equity.     Ross  v.   New  England 

was  due  upon  a  certain  day,  and  that  Mortg.  Security  Co.  (Ala.,  1893),  13  So. 

complainant    had  offered  to  pay  that  Rep.  564. 

amount,  but  did  not  expressly  offer  to  6.  Where  the  property  has  been  so 

pay  any   amount   found   due   on   the  disposed  of  by  the  defendant  in  equity 

mortgage.      The  bill  was  held  suffi-  as  to  render  redemption  in  kind  im- 

cient   upon   a  hearing  upon  the  evi-  possible,  the  defendant  may  be  held 

dence  and  merits,  no  demurrer  being  to   account   for  the   excess   of  value 

interposed.  above  the  debt,  Blodgett  v.  Blodgett, 

Pra3rer  to  Kedeem —Meaning  of  Term.  48  Vt.  32;  may  be  mulcted  in  damages. 

— Inspeakingof  the  prayer  to  redeem,  Stoddard   v.   Denison,    38    How.    Pr. 

in  Flanders  v.  Chamberlain,  24  Mich.  (N.  Y.  Super.  Ct.)  296;  or  may  be  sub- 

305,  Christiancy,  C.J.,  said:  "  The  sub-  ject  to  a  personal  decree  for  the  excess 

stantial  and  only  substantial  meaning  of  the  value  of  the  property  over  the 

of  such   a  prayer  is  to  be  allowed  to  amount  found  due  in  the  mortgage, 

redeem  by  paying  whatever  may  be  Flanders  v.  Chamberlain, 24  Mich.305. 

found  due  upon  the  mortgage,  and  it  7.  Chapman  v.  Hunt,  13  N.  J.  Eq. 
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2.  Legal— ^.  FORM  AND  Requisites.— To  this  end,  whenever, 

by  the  terms  of  the  mortgage,  or  the  law  interpreting  the  same, 

he  is  entitled  to  the  possession  of  the  property,  he  can  maintain 

an  action  for  its  conversion,*  in  the  form  of  an  action  of  trover,* 
detinue,*  or  replevin.* 

370;  Worchington  v.  Hanna,  23  Mich.  4.  Alabama, — Brock  v.   Headen,  13 

530.  Ala.  370. 

YioUnee   ATdd«d.— The    mortgagee  Connecticut.-^Y^ftKS^v,  Odenkirchen, 

should  not  resort  to  personal  violence;  4a  Conn.  422. 

and  whatever  the  terms  of  the  instru-  Kansas, — Brookover  v.  Esterly,   12 

ment  may  be,  to  avoid  breaches  of  the  Kan.  149. 

peace,  he  should  resort  to  the  courts  Massachusetts, — Fuller  v.   Day,   103 

for  the  vindication  or  establishment  of  Mass.  481;  Tuesley  v,  Robinson,  103 

his  rights.     McClure  v.  Hill,  36  Ark.  Mass.  558. 

268.  Michigan.  —  Olin       v.       Lockwood 

1.  Ghio  V,  Brune,  59  Ark.  280;  Wil-  (Mich.,  1894),  60  N.  W.  Rep.  972. 

son  V,  Prouty.  70  Cal.  196;  Hunter  v.  Minnesota. — Gates  t'.  Smith,  2  Minn. 

Croukhite,  9  Ind.  App.  470;  Fisher  v*  30. 

Friedman,  47  Iowa  443;    McCandless  Missouri, — Hausmann   v.  Hope,  20 

V.    Moore,   50   Mo.   511;    Freeman  v.  Mo.  App.  193. 

Freeman,    17  N.   J.   Eq.  44;  Sandager  Nebraska. — Bartholomew  v,  Fisher, 

V,   Northern   Pac.  Elevator  Co.,  2  N.  34  Neb.  98. 

Dak.  3;   Cone  v.  Ivinson  (Wyoming,  AVw  York, — Swift  v.  Hart,  12  Barb. 

1894),  35  Pac.  Rep.  933.  (N.  Y.)  530. 

2.  Howard  v.  Burns,  44   Kan.  543;  Ohio, — Ashley  v,  Wright,  19  Ohio 
Howard    v,    Hutchinson    First    Nat.  St.  291. 

Bank,  44  Kan.  549;  Grove  v.  Wise,  39  South    Carolina, — Riggs   v,   Wilson, 

Mich.  161;  Tannahillf/.  Tuttle,  3  Mich.  30  S.  Car.  172. 

104;  McGraw  v.  Bishop,  85  Mich.  72;  Wisconsin. — Bates     v,    Wilbur,    10 

Stamps  V,  Gilman,  43  Miss.  456;  Dean  Wis.  415;   Welch  v,  Sackett,  12  Wis. 

V.  Davis,  12  Mo.  112;  Case  Threshing  243;  Frisbee  v.  Langworthy,  11  Wis. 

Mach.    Co.   V.   Campbell,   14  Oregon  375;  Gage  v.  Wayland,  67  Wis.  566. 

460:  Emmons  v,  Dowe,  2  Wis.  322.  United  States. — Wood    v,    Weimar, 

Action  before  Condition  Broken. — In  104  U.  S.  786. 
Michigan^  where  the  mortgagee  is  held  An  Adequate  Remedy. — In  Minnesota 
to  have  a  qualified  title  in  the  prop*  Linseed  Oil  Co.  v,  Maginnis,  32  Minn, 
erty,  subject  to  redemption,  until  fore-  193,  it  was  held  that  a  mortgagee  of 
closure  completed,  it  has  been  held  chattels,  after  condition  broken,  could 
that  a  mortgagee  of  chattels  could  not,  in  an  action  against  the  mort- 
maintain  trover  against  any  person  gagor  to  restrain  the  latter  from  sell- 
wrongfully  interfering  with  his  right  Ing  the  goods,  and  for  an  accounting, 
to  the  possession  of  the  property  have  a  temporary  injunction,  as  the 
mortgaged,  even  before  condition  action  of  replevin  furnished  an  ade- 
broken.  Grove  v.  Wise,  39  Mich,  quate  remedy  at  law. 
163.  Dismissal    of      Action     Erroneonily 

Liability  of  Mortgagor  or  Stranger. —  Brought — Effect. — In  Conn  v,  Bern- 
In  M'Gowen  v.  Young,  2  Stew.  &  P.  heimer,  67  Miss.  498,  a  mortgagee  of 
(Ala.)  160,  the  doctrine  was  an-  personal  property,  instead  of  follow- 
nounced  that  a  mortgagor  or  a  ing  the  statutory  directions  of  Miss, 
stranger,  when  sued  by  a  mortgagee  Code  1880,  §  2633,  where  the  mort- 
for  conversion  of  the  property,  could  gaged  goods  were  seized  under  ex- 
limit  the  recovery  to  the  amount  of  the  ecution,  brought  an  action  of  replevin, 
mortgage  debt  secured,  and  that  a  The  dismissal  of  this  action  was  held 
neglect  to  make  such  a  defense  at  law  no  bar  to  another  action  properly 
would  bar  relief  in  equity  against  an  brought.  v 
excessive  judgment.  Surplus  Findings.— In  replevin  by  a 

8.  Hopkins   v,   Thompson,  2  Port,  mortgageeof  chattels  against  the  mort- 

( Ala.)  433;  Mervine  v.  White,  50  Ala.  gagor  for  the  possession  of  the  prop- 

388;   Morrison  v.  Judge,  14  Ala.  182;  erty,  where  the  vital  issue  is  whether  or 

Brown  v.  Phillips,  3  Bush  (Ky.)  658.  not  any  part  of  the  debt  remains  un- 
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Demand. — Against  trespassers  ab  initio^  as  in  other  like  actions, 
no  previous  demand  is  necessar}'.* 

WaiT«r  of  Tort. — Whether  the  tort  can  be  waived  and  the  mort- 
gagee allowed  to  sue  in  assumpsit  for  the  value  of  the  goods  or 
property  converted,  is  questionable.' 

TnopMi. — The  mortgagee  may  also  maintain  an  action  for  tres- 
pass de  bonis  asportatis  under  the  conditions  named,'  or  an  action 
on  the  case,*  even  for  damages  to  his  reversionary  interest,  before 
he  is  entitled  to  actual  possession.* 

Monoy  Hod  and  BoeoiTod. — And  where,  under  a  mistake,  but  without 
fraud,  the  property  has  been  turned  into  money,  the  mortgagee 
can  maintain  an  action  for  money  had  and  received.* 

b.  Parties  Plaintiff.— The  mortgagee  still  retaining  the  right 
and  title  under  the  mortgage  is,  of  course,  the  proper  party  plain- 
tiff in  such  actions ;  or  if  there  be  two  or  more  mortgagees,  then 
they  should  sue  jointly.^    If  the  interest  of  the  mortgagee  has 

paid,  findings  as  to  the  value  of  the  the  party  defendant    in   the    execa- 

property  or  the  amount  of  the  debt  tion." 

may  be  treated  as  surplusage  in  enter-        1.  Keefer  v.  Greene  (N.  Y.  Supreme 

ing    judgment.      Drennon   v.    Dalin-  Ct.),  i6  N.  Y.  Supp.  498;  Koehring  v. 

court,  56  Mo.  App.  128.  Aultman,  7  Ind.  App.  475. 

Evidenoo. — In  an  action  by  the  mort-        2.  Chittenden  v,  Pratt,  89  Cal.  178, 

gagee  to  recover  the  property  from  holds  that  it  may  be. 
creditors  who  attached  it  after  default,        The  following  Michigan  cases  hold 

upon  an  allegation  of  title  and  right  that  it  may  not  be:  Randall  7'.  Higbee, 

to  the   immediate   possession  of  the  37  Mich.  40;  Carpenter  v.  Graham.  42 

mortgaged   property,   the   notes  and  Mich.  191;  Warner  v.  Bee  be,  47  Mich, 

mortgage    are    competent    evidence.  435. 
Pyeatt  v,  Powell.  51  Fed.  Rep.  551.  S.  Dunlap  v.  Steele,   80  Ala.  424; 

Jaitioa  Court  Pleading. — In  Riggs  v.  Woodruff  v.  Halsey,  8   Pick.  (Mass.) 

Wilson,  30  S.  Car.  172,  an  action  be-  333;  Cotton  v.  Watkins,  6  Wis.  629. 
fore  a  justice  to  recover  possession  of        4.  Leslie  v.   Hinson,   83   Ala.  266; 

mortgaged  property,  an  answer  alleg-  Whittleshoffer  v.  Strauss,  83  Ala.  517; 

ing  failure  of  consideration,  and  fraud  Pratt  v.  Harlow,  16  Gray  (Mass.)  379. 
and  duress,  was  held  sufficient  on  de-        5.  Forbes  v.  Parker,  16  Pick.  (Mass.) 

murrer,  although  no  facts  constitut-  462  ;  Googins   v.  Gilmore.   47  Me.  9; 

ing  the  duress   were    averred.     The  Manning  v.  Monaghan,  23  N.  Y.  S39: 

court   intimated,  however,   that  this  10  Bosw.  (N.  Y.)  231.    C^iv/rtf,  Dunlap 

form  of  pleading  would  not  be  allowed  v,  Steele,  80  Ala.  424. 
in  the  Court  of  Common  Pleas.  6.  Anderson  v.  Case,  28  Wis.  505. 

Yerdiot. — In  Han  ford  v.  Obrecht,  49  In  this  case    the  second    mortgagee 

111.   146,  an  action  of  replevin  where  took  possession  of  and  sold  the  goods 

the   pleas   were  :   ist.    non-cepit;  2d,  with   the  consent  of   the   first  mort- 

property  in  the  defendant;   3d,  prop-  gagee,  obtained  under  a  false  impres- 

erty  in  third  persons;  and  4th,  justi-  sion  as  to  the  respective  rights  of  the 

fication  of  the  taking  under  an  ex-  parties. 

ecution  against  such   third   persons,        For  further  illustrations  of  the  mort- 

the  verdict  was,  under  the  direction  of  gagee*s  right  of  action,  see  VIII.  In- 

the   court,   "We,    the  jury,   find  the  terests  of  Attaching  Creditors  ^  infra. 
defendant  not  guilty,  and  the  right  of        7.  Harmon  v.  Short,  8  Smed.  &  M. 

special  property  to  be  in  the  defend-  (Miss.) 433;  Durfee  v,  Grinnell,  69  111. 

ant."     Held,  that  this  was.error.   The  371. 

verdict  should  have  been,  **  We.  the        An  Agent  of  the  Mortgagee  for  the 

jury,  find  the  issue  for  the  defendant;  purpose  of  foreclosure,  who  with  the 

that  the  property  was  the  property  of  consent  of  the  mortgagor  has  taken 
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been  assigned,  either  before  or  after  maturity,  the  action  should 
be  brought  in  the  name  of  the  assignee.* 

c.  Parties  Defendant. — The  actions  at  law  above  mentioned 
may  be  maintained  against  the  mortgagor  or  those  claiming  un- 
der him;*  or  against  a  factor  of  the  mortgagor,  charged  with 
notice  of  the  mortgage.* 

In  an  action  against  the  mortgagor  to  recover  possession,  a 
prior  mortgagee  also  claiming  the  property  is  a  necessary  defend- 
ant;* but  subsequent  mortgagees  are  not*  Neither  need  the 
mortgagor  be  made  a  party  in  an  action  against  a  purchaser  from 
himself;*  or  in  a  contest  purely  between  the  mortgagees  as  to 
the  question  of  priority,"^  or  in  case  the  mortgagor  is  an  insolvent 
nonresident,  in  a  suit  against  a  stranger  who  has  converted  the 
property.* 

d.  Pleadings. — The  complaint  in  any  of  the  forms  of  action 
named  must,  as  in  other  cases,  set  forth  the  facts  constituting 
such  cause  of  action,*  and  a  compliance  with  local  regulations 

possession,  may  defend  that  posses-  without  any  actual  knowledge  of  the 

sion  in  his  own  name  by  affirmative  mortgage. 

action,  and  even  sue  the  mortgagor  4.  Smith  v.  Moore,  49  Ark.  100. 
who  has  surreptitiously  retaken  pos-  5.  Intervention  of  Babieqnent  Mort- 
session.  Eldridge  v,  Sherman,  70  gageet.  —  Subsequent  mortgagees 
Mich.  266.  should  not  be  allowed  to  intervene,  as 
The Benefldary  in  a  Chattel  TrnitMort-  they  are  not  entitled  to  a  judgment 
gage,  for  whose  benefit  the  mortgage  against  the  mortgagor,  nor  to  an  ad- 
was  given,  but  in  whom  the  legal  title  judication,  as  against  the  plaintiff, 
is  not  vested,  is  not  a  proper  party  touching  the  possession  of  the  prop- 
plaintiff;  the  trustee  in  whom  is  the  erty.  Cassidy  v,  Harrelson,  i  Colo, 
legal    title    should   bring  the   action.  App.  458. 

Elson  V,  Barrier,  56  Miss.  394;  Pollard  6.  Boydston  v,  Morris,  71  Tex.  697. 

V,  Thomas,  61  Miss.  150.  7.  Bourgeois  v,  Jacobs,  45  La.  Ann. 

1.  Graham  v,  Newman,  21  Ala.  497;  1310. 

Barbour  v.  White,  37  III.  164;  Hunt  v.  8.  Williams  v.  Beasley,  5  Tex.  Civ. 

Holton,   13  Pick.  (Mass.)  216;  Lang-  App.  408. 

don  V,  Buel,  9  Wend.  (N.  Y.)  80.  9.  Anignee'i    Title.  —  In    Fisher   v. 

Intervention  by  Assignee  of  Mortgage  Bouisson,  3  N.  Dak.  493,  the  plaintiff 

Hotes. — The  assignee  of  certain  notes  alleged  that  the  mortgage  had   been 

secured    by  chattel    mortgage  is  en-  assigned  to  him,  and  that  he  was  the 

titled  to  intervene  in  an  action  brought  owner  and  holder  of  the  notes  secured 

by  the  mortgagee  to  recover  possession  by   the   mortgage.      This   sufficiently 

of  the  property.     Harman  r.  Barhydt,  alleged  title  to  the  notes  and  to  the 

20  Neb.  625.  mortgage,  although  the  notes  on  their 

2.  Harmon  v.  Short,  8  Smed.  &  M.  face  appeared   to  be  payable   to  an- 
(Miss.)  433.  other  person. 

This    includes    the   vendee   of    the  Adknowledgment  Implied    from  Aver- 

mortgagor   with    notice.     Fletcher  v,  ment  of  Record. — In  an  action  for  con- 

Neudeck,  30  Minn.  125;  Bartholomew  version  it  is  not  necessary  to  allege 

V,  Fisher,  34  Neb.  98.  that  the  mortgage  was  properly  ac- 

8.  Marks  v,  Robinson.  82  Ala.  69;  knowledged,    if  it  is  alleged    that   it 

Moloughney  v.  Hegeman,  9  Abb.  N.  was  duly  recorded  in  the  proper  re* 

Cas.  (N.  Y.,  Brooklyn  City  Ct.)  403.  corder's  office,  as  the  latter  allegation 

In  Coles  V.  Clark,  3  Cush.  (Mass.)  implies  that  the  preliminary  step  was 

399,    this     doctrine     was    announced  taken.      Syfers  v»  Bradley,  115  Ind. 

against  an  auctioneer   who,    without  345. 

fraud  on  his  part,  at  the  instance  of  Mortgage  as  Exhibit. — In  Hunter  v» 

the     mortgagor    sold     the    property,  Cronkhite,  9  Ind.  App.  470,  Ross,  J., 
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should  also  appear  on  the  face  of  the  complaint.^ 

Aninwer. — The  defendants  in  actions  must  also  be  equally  spe- 
cific in  the  allegations  of  their  defense.* 

3.  ladependent  and  Conciurrent  Bemedieg. — The  mortgagee  is  not 
restricted  to  his  mortgage  security,  but  may  proceed  to  judgment 
on  the  mortgage  debt  in  an  action  at  law,'  and  subsequently 
institute  an  action  to  foreclose  the  lien  given  as  security  there- 
for.*   The  mortgagee  may  also,  when  the  mortgagor's  interest  is 

said:  '*In  the  complaint  under  con-  ment  of  the  amount  claimed  thereon, 

sideration   it   is  not  directly  alleged  as   provided  by  statute,    for  the  re- 

that  the  appellee  is  the  owner  of  the  newal  of  chattel   mortgages,"  was  a 

property  alleged  to   have  been  con-  sufficient*  one,  as   showing  a  compli- 

verted,  or  entitled  to  its  possession,  ance  with  the  provisions  of  the  act 

His  rights  thereto  are  alleged  to  be  requiring   the   filing   of    a    statement 

under  a  chattel  mortgage  executed  by  exhibiting  the   interest  of   the  mort- 

the  appellant,  a  copy  of  which  mort-  gagor  in  the  property  therein  claimed 

gage  is  filed  as  an  exhibit  to  the  com-  by  him  by  virtue  thereof, 

plaint.     The  chattel  mortgage  is  not  2.  Prior  Lien. — In  Collier  v.  White, 

the  basis  of  the  action  ;  hence  it  is  not  97  Ala.  615,    the  mortgagee  brought 

a    proper     exhibit,     and    cannot    be  detinue    to    recover    the    mortgaged 

looked  to  for  the  purpose  of  supplving  property  from  a  third  person.     The 

any  fact  omitted  from  the  complaint  defendant  averred  that  he  had  a  lien 

which  is  necessary  to  have  been  al-  on   the   property   prior  to  the  roort- 

leged."    See  also  Ross  t'.  Menefee,  125  gagee's   Hen,  but  failed  to  sta»e  the 

Ind.  432.  character  of  the  lien,  how  it  was  ac- 

Be^tratlon — Kotiee.—An  allegation  quired,  or  that  the  mortgagee  at  the 

that   the   mortgage  was   recorded   in  time  he  took  the  mortgage  had  any 

the  proper  office  is  equivalent  to  an  notice  of  such  lien.     A  demurrer  to 

allegation   of  notice.     Whittleshoffer  this  answer  was  sustained. 

V,  Strauss,  83  Ala.  517.  Subieqtieiit  Pnrehaeer. —  The  answer 

Vendees  of  Mortgagor  when  Chargeable  of  a  subsequent  purchaser,  seeking  to 

with  Yalne  of  Property. — Newsom   v.  defend  against  the  claim  of  the  mort- 

Beard,   45   Tex.    151,   was   an   action  gagee,  must  aver  that  the  purchase 

against  a  mortgagor  and  his  vendees  was   made  in  good  faith  and  in  igno- 

to  recover  the   debt   secured   and   to  ranee  of  the  mortgage.    Woodward  v. 

charge  the  vendees  with  the  value  of  Wilcox,  27  Ind.  207. 

the  property.     The  complaint  alleged  Frand. — Where  a  chattel  mongage, 

that  the  vendees  had  bought  the  prop-  made  the  basis  of  an  action,   is  fair 

erty,    but    did    not    allege    that    the  upon  its  face,  it  cannot  be  impeached 

vendees  had  taken  possession  of  the  for  fraud  unless  the  facts  constituting 

property,  or  that  any  injury  resulted  to  the  fraud  are  pleaded  in  the  answer, 

the  plaintiff  (the  mortgagee)  by  reason  Brereton    v.    Bennett,    15   Colo.   254. 

of  any  act  or  acts  of  the  vendees.  The  See  also  McFadden  r.  Fritz,  90  Ind. 

complaint    was    held    defective    and  590. 

open  to  a  general  demurrer.  A  general  allegation  is  not  sufficient; 

1.  This  may  be  by  reasonable   in-  the  facts  constituting  the  fraud  must 

tendment,  as  where  an  allegation  that  be   set  out.      Gleason   v.  Wilson,  48 

the   mortgagor  resided   in   a  certain  Kan.  500. 

county  at  the  time  of  the  giving  of  the  8.  Elder  v.    Rouse,    15   Wend.  (N. 

mortgage  was  held  by  reasonable  in-  Y.)  218  ;  Holdeman   v.  Knight,  Dall. 

tendment  to  allege  that  the  mortgagor  (Tex.)  566. 

still  resided  there  at  the  time  of  filing  4.  Holmes  v.  Hinkle,  63  Ind.  518; 

the  copy,  as  required  by  the  local  act  Muncie  Nat.  Bank  v.  Brown,  112  Ind. 

concerning  chattel  mortgages.     Greg-  474;  Holdeman  v.  Knight,  Dall.  (Tex.) 

ory  V.  Cable,  26  N.  J.  Eq.  178.  566. 

Filing  a  Statement  of  Interest. — In  the  Contra—^  Presumption  of  Waiver,— 

same  case  it  was  also  held    that  the  In  Hazard  v,  Robinson,  15  R.  I.  226, 

allegation  of  the  filing  of  the  copy  of  the  court,  speaking  of  the  concurrent 

the  mortgage, '*  together  with  a  state-  remedies,    said:    "The    recovery   of 
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attachable,  attach  the  property  for  an  indebtedness  independent 
of  the  mortgage  debt,  without  interfering  with  his  mortgage 
lien  ;*  or  he  may  sue  for  the  debt  in  one  action,  and  to  foreclose 

the  mortgage  in  another,  and  pursue  these  remedies  concur- 
rently,* unless  restrained  by  statutory  enactment  and  given  full 
relief  in  one  form  of  action.' 

4.  Election  of  Bemedies — Attaehment. — The  mortgagee  may  waive 

his  lien  under  the  mortgage  and  attach  the  same  property  in  an 

action  at  law,  for  the  mortgage  debt,  separately,*  or  with  other 

judgment  for  the  whole  mortgage  debt  rule  according  to  the  circumstances.' 

is  inconsistent  with  its  satisfaction  in  The     complainant     may,     therefore, 

whole  or  in  part  by  foreclosure.      It  make  a  special  election  to  proceed  at 

is,  presumptively  at  least,  a  waiver  or  law  to  try  his  legal  right,  and  in  this 

disclaimerof  foreclosure,  which  leaves  court  to  establish  his  equitable  lien, 

the  mortgage  redeemable   in  equity.  If  he  do  so  elect,  the  trial  of  this  suit 

nothing  being  set  up   in  rebuttal  or  will  be  suspended  until  the  legal  right 

explanation     of    a    presumption    of  has  been  ascertained.     If  he  prefer, 

waiver,  if  the  presumption  can  be  re-  he.  may  elect  to  proceed  altogether  in 

butted,  a  question  which  we  do  not  this  court,  in  which  event  the  action 

decide."  at  law  will  be  enjoined  until  the  hear- 

1.  Wing  V.  Bishop.Q  Gray  (Mass. )  223.  ing  of  the  cause. " 

2.  Burtis  V,  Bradford,  122  Mass.  Satii&etion  of  One  Action  a  Bar  to  the 
129  ;  Ely  V.  Ely,  6  Gray  (Mass.)  439;  Other. — In  Satterwhite  v,  Kennedy,  3 
Draper  r.  Mann,  117  Mass.  439  ;  Ty-  Strobh.  (S.  Car.)  459,  Evans,  J.,  said: 
son  V,  Weber,  81  Ala.  470;  Juchter  *' A  creditor  shall  not  have  two  satis- 
V.  Boehm,  63  Ga.  71  ;  Jones  v.  Henry,  factions  for  the  same  debt,  but  there 
3  Litt.  (Ky.)  47  ;  Lorch  v,  Aultman,  is  no  inconsistency  in  his  pursuing 
75  Ind.  162  ;  Johnson  r.  Murphy,  two  remedies.  If  one  produces  satis- 
17  Tex.  216;  Pettibone  v,  Stevens,  faction,  that  is  a  bar  to  the  other.  A 
15  Conn.  19;  Thurber  v.  Jewett,  3  mortgage  is  a  specific  lien,  and  a  judg- 
Mich.  295  ;  Chapman  v,  Clough,  6  Vt.  ment  is  a  general  lien.  Both  may  be 
123.  See  also  Heburn  v.  Warner,  •112  consistently  pursued  until  the  debt  is 
Mass.  271.  satisfied." 

Eleotion  of  Bemediee—One  Aotion  Xn-  In  Tyson  v.  Weber,  81  Ala.  470,  it 
joined. — In  Downing  v.  Palmateer,  was  held  that  the  mortgagee  may  pro- 
I  T.  B.  Mon.  (Ky.)  67,  an  early  Ken-  ceed  concurrently  in  three  actions — 
tuckycase.  Miller,  J.,  said:  *' The  party  one  for  the  debt,  another  for  posses- 
can  proceed  at  law  on  his  securities,  sion  of  the  property,  and  the  tnird  to 
either  before,  at  the  time  of,  or  after  foreclose  the  mortgage, 
the  end  of  the  chancery  suit,  and  can-  S.  Cederholm  v.  Loofborrow,  2 
not  in  general  be  compelled  to  make  Idaho  176. 

his  election   in  which  court  he  will  In  Gunn  v.  Miller  (Tex.  Civ.  App., 

proceed,  as  in  cases  where  chancery  1894),  26  S.W.  Rep.  278,  it  was  said  that 

and    law    have    concurrent    jurisdic-  **  when  the  plaintiff  has  a  mortgage  to 

tion."     But  in  Franklin  v,  Hersch,  3  secure  his  debt,  he  may,  in  the  first 

Tenn.  Ch.  467,  the  party  was  obliged  instance,  as  between  himself  and  the 

to  suspend  proceedings  in  one  court  original    mortgagor,    or    subsequent 

pending  active  procedure  in  the  other,  purchaser  with  notice,  obtain  both  a 

The  court  said:  **  The  legal  question  personal  judgment  and   a  decree   of 

of  debt  or  no  debt  is  involved  in  both  foreclosure." 

suits.  ♦  ♦  ♦  It  would  never  do  to  allow  4.  Libby  v,  Cushman,  29  Me.  429; 
both  suits,  so  far  as  this  legal  right  is  Whitney  ».  Farrar,  51  Me.  418;  Buck 
concerned,  to  proceed  to  trial.  ♦  ♦  ♦  v.  IngersoU,  ii  Met.  (Mass.)  226. 
On  the  other  hand,  the  complainant's  California. — In  California  the  plain- 
equitable  right  under  the  mortgage,  if  tiff  cannot  waive  the  se^^urity  and 
he  have  any,  can  only  be  enforced  in  bring  an  action  for  the  indebtedness, 
this  court.  It  is  manifestly  a  case  but  must  bring  his  action  of  foreclos- 
where  the  court  ought  to  *  modify  the  ure.     Barbieri  v.  Ramelli,  84  Cal.  154. 
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property  of  the  mortgagor,^  and  it  seems  that  such  an  attachment 
per  se  waives  the  lien  of  the  mortgage  and  constitutes  an  election 
of  a  remedy.* 

DiTidendi  from  IiiiolTwnt  Eitote  of  Mortgagor. — A  mortgagee  cannot  par- 
ticipate in  any  dividends  from  an  insolvent  estate,  upon  an  indebt- 
edness against  the  insolvent  secured  by  mortgage,  and  retain  the 
lien  of  his  mortgage.  He  must  elect  to  either  pursue  his  lien  and 
such  satisfaction  as  the  property  will  produce,  or  surrender  Ihe 
property  for  the  benefit  of  the  whole  estate  and  take  the  divi- 
dend.' 

6.  Foreclosure — a.  Necessity  for. — A  mortgagee  of  chattels, 
whose  title  has  become  absolute  by  default  and  possession  taken, 
is  not  bound  to  foreclose  his  mortgage  at  all,  though  he  should 
do  so  if  he  would  bar  an  action  to  redeem.* 

b.  Stipulated  Methods. — While  either  party  may  insist  upon 
a  foreclosure,  in  strict  accordance  with  the  terms  of  the  mortgage, 
in  order  to  take  advantage  of  such  provision  the  party  insisting 
must  strictly  comply  with  the  mortgage  provisions  on  his  part.* 

c.  Cumulative  Methods. — In  the  absence  of  such  insistence 
it  seems  that  a  power  of  sale  contained  in  the  mortgage,  or  other 
stipulated  form  of  foreclosure,  is  cumulative,  and  does  not  prohibit 
a  regular  action  brought  for  that  purpose.* 

d.  Demand  and  Requisites  to  the  Right  of  Action.— 

After  a  breach  of  the  conditions  of  the  mortgage,  whereby  the 
right  to  an  action  to  foreclose  the  same  accrues,  no  demand  is 
necessary  as  a  preliminary  to  the  suit."^  Neither  is  it  always  neces- 
sary, if  the  court  has  jurisdiction  of  the  parties,  that  the  property 
should  be  within  the  territorial  boundaries  of  such  jurisdiction  to 
enable  the  court  to  proceed  to  foreclosure  decree.® 

1.  State  Bank  v,  Mottin,  47  Kaa.  method  of  foreclosure,  if  legal,  unless 
455.  he   has    so    delivered    the   property. 

2.  Evans  v,  Warren,  122  Mass.  303;  Jacobs  v.  McCalley,  8  Oregon  124. 
Dyckman     v,     Sevatson,    39     Minn.  6.  Boiling  r.  Vandiver,  91  Ala.  375; 
132.  Bennett  V.  Reef,  16  Colo.  431;  Willis 

Contra. — In  Byram  v.  Stout,  127  Ind.  v,  Jeflferson,  75  Ga.  743;    Lee  v.  Fox, 

195,  the   Massachusetts   case   cited   is  113  Ind.  98;    Forepaugh  v.  Pryor,  30 

criticised,  and  the  doctrine  announced  Minn.  35;    Bennett  v.  Union  Bank,  5 

therein  declared  to*' depend  upon  a  Humph.    (Tenn.)    612;     Charter    v. 

mere  legal  technicality,  and  not  upon  Stevens,  3  Den.  (N.  Y.)  35,  45  Am. 

any  principle  in  equity."  Dec.  444. 

8.  Pierce  v.  Wilcox,  40  Ind.  70.  Vermont     SUtuto.  —  The     case    of 

4.  Hulsen  r.  Walter,  34  How.  Pr.  Calkins  v.  Clement,  54  Vt.  635,  con- 
(N.  Y.  C.  PI.)  385;  O'Reilly  v.  Hen-  tains  a  dictum  that  a  statute  of  that 
dricks,  2  Smed.  &  M.  (Miss.)  388;  Hall  state  providing  for  advertisement  and 
V,  Bellows,  II  N.  J.  Eq.  333;  Long  sale  of  the  property  was  an  exclusive 
Dock  Co.  V,  Mallery,  12  N.  J.  Eq.  93.  remedy  for  enforcing  the  mortgage. 
See  IV.  3.  Redemption^  supra,  7.  Willis  v»  Jefferson,   75  Ga.  7431 

5.  For  example,  when  it  is  provided  Zehner  v.  Aultman,  74  Ind.  24. 

in  the  mortgage  that  in  case  of  breach  8.  Means  v,  Worthington,  23  Ohio 
the  mortgagor  will  deliver  the  prop-  St.  622.  See  also  Gaar  v.  Hurd,  92 
erty  mortgaged  to  the  mortgagee  to  III.  315,  where  the  property  was  re- 
enable  him  to  sell  the  same,  the  mori-  moved  from  the  jurisdiction  of  the 
gagor    cannot    complain    as    to    the  court  by  a  joint  owner, 
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e.  Statutory  Actions — Generally. — At  common  law  no  action 

exists  for  the  foreclosure  of  a  chattel  mortgage,*  and  a  statute 
prescribing  a  method  of  foreclosure  by  an  action  at  law  will  not 
debar  the  mortgagee  from  foreclosing  in  equity  in  proper  cases.* 
Pleadings. — Wherever,  consequently,  local  statutes  prescribe  a 
form  of  action  for  the  foreclosure  of  a  chattel  mortgage,  and  pro- 
ceedings are  had  thereunder,  all  essential  requirements  of  the 
statute  ^  as  to  venue,  the  place  of  bringing  the  suit,*  the  form 
and  requisites  of  the  pleading,*  and  the  general  form  and  method 
of  procedure  must  be  complied  with.* 

1.  Brown  v,  Russell.   105   Ind.  46;  Foreeloenre    and    Poesesiion.  —  Some 
O'Fallon  v.  Elliott,  i  Mo.  364.  statutes  combine  therewith  an  action 

2.  Rubey  v,    Missouri    Coal,   etc.,  to  recover  possession  of  the  property. 
Co.,    21    Mo.   App.    159;    Commercial  Clark  v.  Baker,  6  Mont.  153. 

Nat.  Bank  v.  Davidson,  iS  Oregon  57.         4.   Brown    v,    Greer,    13    Ga.    285: 
See  also  Ambler  v.  Warwick,  i  Leigh     Guerardv.  Polhill,  R.  M.  Charlt.  (Ga.) 

(Va.)  195.  237. 

Where  Cognisable. — The  action  must,  Affidayit  of  Forecloenre — Contents. — In 

of  course,  be  brought  in  courts  hav-  Callaway  «/.  Walls,  54  Ga.  167,  it  was 

ing  cognizance  of  such  proceedings,  held  that  the  affidavit  upon  which. the 

and  in  courts  of  inferior  jurisdiction  foreclosure  was  based  should  allege 

the  power  must  have  been  specially  that    the    defendant    resided    in    the 

conferred.     Ordinarily  a  justice  of  the  county  of  such  proceeding. 

peace  would  not  have  jurisdiction  of  5.  Daniels     v.    Henderson,    5    Fla. 

such  an  action.     Snell  v,  Mohan,  38  452;    Davidson  v,  Rogers,  80  Ga.  287; 

Ind.  494;    Cox  V,  Wright  (Tex.  Civ.  Matthews  v.  Reid  (Ga.,  1894),  ig  S.  E. 

App  ,  1894),  27  S.  W.  Rep.  294.  Rep.  247;  Harris  v.  Usry,  77  Ga.  426. 

JoriBdietion.— Code  Ga.,  §  3974  (a),  6.  Georgia  Statnte^/^  Case  of  Lost 
provides  that  any  one  having  a  mort-  Mortgage, — A  statute  of  Georgia  pro^ 
gage  on  personal  property  to  secure  a  vided  as  follows:  **Any  person  or 
debt  not  exceeding  one  hundred  dollars  persons  holding  a  mortgage  on  per- 
principal,  may  foreclose  the  same  by  sonal  property,  and  wishing  to  fore- 
making  an  affidavit,  which  shall  be  close  the  same,  shall  make  application 
annexed  to  the  mortgage;  and  when  to  one  of  the  judges  of  the  Superior 
the  mortgage  and  affidavit  are  filed  or  justices  of  the  Inferior  Courts,  and 
with  any  justice  of  the  peace  in  the  make  affidavit  before  him  of  the 
county  where  the  mortgagor  resides,  amount  of  the  principal  and  interest 
if  he  is  a  resident  of  the  state,  and  if  due  on  such  mortgage,  which  affidavit 
not,  then  with  a  justice  of  the  peace  in  shall  be  annexed  to  such  mortgage, 
the  county  where  the  mortgaged  prop-  and  thereupon  the  clerk  of  the  Su- 
erty  may  be,  such  magistrate  may  perior  or  Inferior  Court  shall  issue 
issue  an  execution  thereon,  etc.  execution  as  on  a  judgment,  which 
Bleckley,  C.J. ,  says:  **How  it  shall  execution,  on  being  delivered  to  the 
be  made  to  appear  that  the  magistrate  sheriff,  it  shall  be  his  duty  to  levy  on 
has  jurisdiction  is  not  prescribed  by  the  property,"  etc.  In  Holt  v.  Holt, 
the  statute.  Doubtless  the  proper  23  Ga.  5,  it  was  held  that  where  the 
mode  is  to  state  in  the  affidavit  the  original  mortgage  was  lost,  a  certified 
jurisdictional  fact  (that  is,  that  the  copy  of  the  same  from  the  record 
mortgagor  is  a  resident  of  the  county,  could  be  used. 

or  that  the  property  is  in  the  county  Execution    as    Mesne    Process.  —  In 

and  he  a   nonresident  of  the   state);  Hart  v.   Hatcher,  71   Ga.  717.  it  was 

but  perhaps  an  omission  to  state  it  in  held  that  the  execution  in  the  above- 

thc  affidavit  might  be  supplied  by  in-  mentioned   section  was    mesne   proc- 

serting  it  in  the  official  entry  of  filing  ess,  and   that   where   a   counter   affi- 

made  by  the  magistrate,  or  by  stating  davit  was  filed  and  returned  for  trial 

it   iti   the   execution."      Hamilton    v.  the   plaintiff,  at  any  time  before  final 

Kerr,  84  Ga.  105.  trial  had  upon  the  issue  formed,  could 

8.  Loeb  V,  Milaer,  21  Neb.  392.  dismiss  the  proceeding  upon  the  pay- 
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/.  Equitable    Foreclosure — (i)   Gerierally, — The  general 

power  of  a  court  of  equity  to  foreclose  liens  upon  property* 
makes  a  court  of  equity  peculiarly  the  tribunal  in  which  actions 
to  foreclose  chattel  mortgages  should  be  brought.* 

Bemedy  at  Law. — The  fact  that  a  remedy  at  law  exists,  unless  such 
remedy  be  adequate,  will  not  debar  equitable  relief  of  this  nature.* 

(2)  Parties  Plaintiff. — ^The  proper  parties  plaintiff  to  an  action 
to  foreclose  a  chattel  mortgage  are  the  mortgagees  who  still  re- 
tain legal  title  to  the  same  at  the  time  of  the  commencement  of 

ment  of  costs,  and  again  begin  pro«  are  several  parties  claiming  liens  and 

ceedings  to  foreclose.  to    be    the   owners  of    the  property, 

Residence  of  Mortgagor  the  Venue  of  which  is  considerable  in  amount,  and 

the  Action. — Under  the  Georgia  Code,  we  think  justice  will  be  advanced  and 

where  the  mortgagor  resides  in  the  litigation   prevented   by   entertaining 

state,  the   record   must  affirmatively  the   bill,"  etc.     This  case  was  cited 

show  that  the  foreclosure  took  place  with  approval  and  the  same  doctrine 

in  the  county  of  his  residence.     Rich  reiterated   in   Hammers  v.  Dole,   61 

V.  Colquitt,  65  Ga.  113.  111.  307. 

Iowa  Code — Transfer  and  Enjoinder  2.  Blakemore  v.  Taber,  22  Ind.  466; 

of  Proceedings, — Section  3317  of   the  Packard    v,    Kingman,   11   Iowa  219; 

Iowa  Code,  providing  that  the  right  Dupuy  v.  Gibson,   36    111.   197;    Mc- 

of  the  mortgagee  to  foreclose,  as  well  Cauley  v,  Rogers,  104  111.  578;  Charter 

as  the  amount  claimed  to  be  due,  may  v.  Stevens,  3  Den.  (N.  Y.)  33;  Briggs 

be  contested   by  any  one  interested,  v.  Oliver,  68  N.  Y.  336;  Blake  v.  Cor- 

and  the  proceeding  may  be  transferred  bett,    120  N.   Y.  331;    Madison  First 

to  the  District  Court,  for  which  pur-  Nat.  Bank  r.  Damm,  63  Wis.  249. 

pose  an  injunction  may  be  issued,  if  Form    of   Action    Commended. — The 

necessary,  is  held  to  apply  only  when  enforcement  of  a  mortgagee's  rights 

the  rights  of  all  parties  interested  can-  under  a  chattel   mortgage  by  a  suit 

not  be  protected  in  an  action  at  law.  for  foreclosure  is  commended  as  af- 

Sweet  V,  Oliver,  56  Iowa  744.  fording  a  safer  and  more  adequate 

Effect  of  Such  Proceeding, — Hanlinv.  remedy  than  is  afforded  by  actual 
Parsons,  33  Iowa  207,  was  an  action  seizure  and  sale  of  the  mortgaged 
where  the  mortgagee  was  resorting  to  property,  or  by  an  action  of  replevin, 
a  statutory  foreclosure  of  his  mort-  detinue,  or  trover.  Broom  v.  Arm- 
gage  outside  of  court,  when  the  mort-  strong,  137  U.  S.  266. 
gagor,  acting  under  the  foregoing  pro-  Reasoni  for  the  Jorisdietion. — In  Bryan 
visions  of  statute,  enjoined  him  from  v,  Robert,  i  Strobh.  Eq.  (S.  Car.)  335f 
further  proceedings  therein.  The  ef-  the  following  cogent  reasons  were 
feet  of  this,  said  Miller,  Judge,  was  to  given  for  such  equity  jurisdiction: 
transfer  the  foreclosure  proceedings  **  Bills  are  entertained  [in  equity]  for 
to  the  District  Court,  and  the  proceed-  the  foreclosure  of  mortgages  of  per* 
ings  then  became  a  foreclosure  in  sonal  property,"  on  the  ground  that 
court  instead  of  one  by  notice  and  "  the  property  may  be  sold  under  the 
sale.  direction  of  the  court;  that  if  it  fall 

1.  Commercial  Nat.  Bank  v.  David-  short  of  satisfying  the  debt,  the  niort- 

son,  18  Oregon  57.  gagee  may  have  a  decree  for  the  resi- 

Foreolosnre    of  SaeeeetiTO    Lieni. — In  due,  or  if  there  should  be  a  surplus, 

Dupuy  V,  Gibson,  36  111.  197,  Walker,  that  it  may  be  awarded  to  the  mort- 

C.J.,  said:    **We   are,    however,   not  gagor,  and  so  put  an    end  to  litiga- 

prepared  to  hold  that  a  bill  should  be  tion." 

entertained    in    every    case.     If    the  Kiika  AToided. — The  mortgagor  has 

amount   were   small,  and  there  were  the  right  to  foreclose  his  mortgage; 

no  adverse  claims  or  other  mortgages  he  is  not  bound  to  incur  the  risk  of 

or  liens,  no  necessity  is  perceived  why  selling     the     property    without    the 

such  a  bill  should  be  allowed,  as  the  sanction    of    a  decree.     Freeman  v. 

remedy  by  notice  and  sale  of  the  prop-  Freeman,  17  N.  J.  Eq.  44. 

erty    affords  a  sufficient    remedy   in  8.  Ambler    v,    Warwick,    i    L^igb 

such  a  case.     But  in  this  case  there  (Va.)  195. 
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the  action,  even  though  a  third  person  has  some  interest  therein  ;^ 
or  the  agent  of  the  equitable  owner,  where  the  note  and  mortgage 
are  made  directly  to  such  agent;  •  or  if  the  mortgage  is  given  to  sev- 
eral joint  mortgagees  to  secure  separate  debts,  such  mortgagees 
may  join  in  a  foreclosure  of  the  whole; '  or  in  jurisdictions  where 
the  real  party  in  interest  is  made  the  proper  party  plaintiff, 
the  party  to  whose  benefit  the  mortgage  has  inured  ;*  or  the  as- 
signee  to  whom  the  mortgage  has  been  transferred ;  *  or  in  case  of 
the  death  of  the  mortgagees  or  their  successors  in  interest,  their 
executors  are  proper  plaintiffs.*  Other  persons  interested  in  the 
property  or  mortgage  cannot  commence  an  action  to  foreclose 
the  mortgage  in  their  own  names  without  showing  that  the  proper 
parties  refuse  to  act,  or  that  there  is  some  special  reason  for  pro- 
ceeding without  them.'' 

1.  Lundberg  v.  Northwestern  Ble-  yit  by  special  statute  is  made  amend- 
vator  Co.,  42  Minn.  37.  able   as   ordinary   pleadings    in    that 

Attigned   after    Action —Assignor    m  state.     In  Nicholson  z^.  Whaley,  90  Ga. 

Plaintiff. — The  action  may  continue  in  257,  the  owner  of  the  equitable  title, 

the  name  of  such  mortgagee,  although  by  oral  assignment,  filing  the  affidavit 

the  mortgage  be  assigned  after  action  in   his  own   name,  was  permitted   to 

brought.     Schmittdiel  v,  Moore,   loi  insert  the  name  of  the  mortgagee  as 

Mich.  590.  plaintiff. 

2.  Close  V,  Hodges,  44  Minn.  204;  Had  there  been  a  written  assign-* 
Carpenter  v.  Artisans'  Sav.  Bank,  44  meat  of  the  mortgage,  it  seems,  the 
Minn.  521.  action  could  have  been  maintained  in 

3.  Howard  v.  Chase,  104  Mass.  249.     the  name  of  the  assignee.     Ga.  Code, 
Heoetsarj  Parties. — In   Chapman  v,     %    1896;     Planters'    Bank    v.    Prater, 

Hunt,  14  N.  J.  Eq.  151,  the  chancellor  64  Ga.  609. 

said:  **As  a  general  rule,  there  can  Holder  of  Legal  Title. — In  equity  an 
be  no  foreclosure  unless  all  the  per-  unqualified  assignment  of  a  debt  se* 
sons  entitled  to  the  mortgage  money  cured  by  a  chattel  mortgage  operates 
are  before  the  court.  A  person  en-  as  an  assignment  of  the  mortgage,  en- 
titled to  a  part  only  of  the  mortgage  titling  the  assignee  to  the  foreclosure; 
money  cannot  file  a  bill  to  foreclose  yet  the  mortgagee,  having  the  legal 
a  mortgage  as  to  his  own  part  of  the  title,  is  a  necessary  party.  In  his  ab- 
money.*'  sence  the*  court  will  not  give  a  decree. 

Separate  Foreolo8nres.~Lyon  v.  Bal-  Fulgham  v,  Morris,  75  Ala.  245. 

lentine,  63  Mich.  97,  holds,  to  the  con-  Assignor.  —  In   Wilbur  v.  Williams, 

trary,  that  any  one  of  such  mortgagees  16  R.  I.  242,  it  was  held  that  in  the 

may  enforce  his  individual  claim  by  absence  of  a  showing  of  fraud,  or  that 

foreclosure,  citing  in  support  of  the  the  proceedings  were  contrary  to  the 

doctrine    Burnett   v.  Pratt,   22  Pick,  will    of  the    assignee,    the    assignor 

(Mass.)  556;  Gilson  v.  Gilson.  2  Allen  might  sue  for  the  mortgage  debt. 

(Mass.)  115;  and  Adams  v.  Niemann,  6.  Griffin   v.  Lovell,   42  Miss.   402; 

46  Mich.  135.  Harrison  v,  Harrison,  i  Call  (Va.)  419. 

4.  Troy  V.  Smith,  33  Ala.  469;  Plant  Children  as  Plaintiffli.  —  In  the  last 
V,  Storey,  131  Ind.  46.  case  cited,  where  the  suit  was  insti- 

5.  Wynn  v.  Ely,  8  Fla.  233;  Draper  tuted  by  one  of  the  children  of  the 
V,  Fletcher,  26  Mich.  154;  Hyma  v,  deceased  mortgagee,  the  court  inti- 
Three  Rivers  Nat.  Bank,  79  Mich.  167;  mated  that  if  no  executor  or  adminis- 
Cotton  V.  Watkins,  6  Wis.  629.  trator   had   been  appointed,  the  fact 

0eorgia  Statnte — Amendment  of  Ai&da-  should  have   been   suggested   to  the 

▼it  as  to  Party. — The  procedure  for  the  court,  and  all  the  children  of  the  mort- 

foreclosurc   of  chattel   mortgages  in  gagees  should  have  been  made  parties. 

Georgia    is  specially  marked  out  by  7.  Needham  v.  Wilson,47  Fed.  Rep. 

statute,   an   "affidavit  to    foreclose"  97.     This   was  a  suit  to  foreclose  a 

being  the  initial  step.     This  affida^  mortgage  and  to   set    aside    certain 
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(3)  Parties  Defendant — Mortgagor  or  Anignoo. — The  proper  party 
defendant  in  an  action  to  foreclose  a  chattel  mortgage  is  the 
mortgagor  still  holding  the  equity  of  redemption,  or  his  per- 
sonal representatives,*  who  should  be  brought  in  if  the  mortgagor 
dies  pending  the  action.*  It  seems,  however,  that  where  the 
mortgagor  has  sold  the  chattels,  or  his  interest  therein,  he  is  not 
a  necessary  party  defendant,  if  no  relief  is  asked  against  him.' 
The  party  to  whom  such  transfer  is  made,  in  whole  or  in  part, 
is  a  proper  party.* 

Other  Mortgagee!. — It  seems  the  better  practice  for  a  junior  mort- 
gagee seeking  to  foreclose  to  make  senior  mortgagees  parties,* 
though  it  has  been  held  unnecessary,*  It  is  also  proper  that 
senior  mortgagees  in  such  an  action  should  make  subsequent  or 
junior  mortgagees  parties  thereto."^ 

Periont  Claiming  an  Interoit. — Every  person  who  claims  a  part  of 
the  property  in  his  own  right,  and  holds  possession  thereof,®  or 
is   legally  interested  in  its  transfer,*  or  claims  a  lien  upon  the 

prior  judgments  sought  to  be  brought  the  chattel,  and  its  value  is  greater 

by  the  bondholders  interested  in  the  than  the  amount  of  the  senior  mort- 

mortgage,  without  alleging  that  the  gagee's  claim.     As  the  defendant  in 

trustees  in  the  mortgage  refused  to  such  a  case  is  not  the  debtor,  of  course 

act,  or  any  reason  why  the  bondholders  no    personal    judgment    can  be  had 

in  place  of  the  trustees  were  plaintiffs,  against  him.     Edwards  v.  Dargan,  30 

1.  Johnson  v,  Meyer,  54  Ark.  442.  S.  Car.  177. 

Legatees. — The  general  legatees  are  Bights  of  Senior  Mortgagee. — A  senior 

not   necessary    parties.      Johnson    v,  mortgagee  who  is  no  party  to  the  suit 

Meyer,  54  Ark.  442.  of  a  junior    mortgagee   to   foreclose 

Estate  —  Foreclosure  after  Death  of  may  enjoin  the  execution  of  the  de- 
Mortgagor. — A  chattel  mortgage  may  cree,  and  may  establish  his  right  to 
be  properly  foreclosed  after  the  death  appropriate  the  mortgaged  property 
of  the  mortgagor.  The  mortgagee  need  to  his  debt.  Rucks  v.  Taylor,  49  Miss, 
not  file  his  claim  against  the  estate  in  552. 

probate.     Cocke   v,   Montgomery,    75  6.  Rowan   v,    Mercer,    10    Humph. 

Iowa  259.  (Tenn.)  363;  Mims  v,  Mims,  i  Humph. 

2.  So  held  in   Binkley   v.   Forkner  (Tenn.)  425. 

(Ind.,  1888),  15  N.  E.  Rep.  343,  an  ac-  7.  McCoy    v,   Boley,    21  Fla.  803; 

tion  to   foreclose  a  chattel  mortgage.  Brown  v.  Nevitt,   27  Miss.  801. 

where  third  parties  claiming  an  inter*  But  where   no  special    ground   for 

est  in  land  to  which  the  chattels  were  equitable  relief  in  behalf  of  such  jun- 

annexed  were  made  parties,  and  after  ior  mortgagees  exists,  and  there  has 

issues  joined  the  mortgagor  died,  and  been  no  collusion  between  the  parties 

it  was  also  held  that  the  action  could  to  the  bill,  the  decree  and  sale  will 

not  then  be  dismissed  as  to  the  de-  be  conclusive,  although  they  were  not 

ceased  mortgagor  and   a  foreclosure  made  parties.     Rowan  v,  Mercer.  10 

decreed.  Humph.   (Tenn.)  359;  U.  S.  Bank  r. 

8.  Weirf^.  Rathbun (Wash.,  1895), 40  Carroll,  4  B.  Mon.  (Ky.)  50. 

Pac.  Rep.  625:  Stevens  v.  Campbell,  8.  Boykin  v.  Rosenfield,  69Tex.  ii5- 

21    Ind.   471;    Farnsley   v.    Anderson  9.   In  Metropolitan  Nat.  Bank  v.  St. 

Foundry,  etc.,   Works,  90   Ind.    120;  Louis  Dispatch  Co.,  36  Fed.  Rep.  7*2, 

Miner  v.  Smith,  53  Vt.  55i-  it  was  held  that  a  share  of  stock  or 

4.  Trittipo  v.  Edwards,  35  Ind.  467.  membership  of  a  newspaper  publisher 

6.  Clark  v.  Prentice,   3  Dana(Ky.)  in  an  associated  press  company  vend- 

469.  ible  only  to  persons  or  corporations 

No  Personal  Judgment  against  Senior  publishing  periodicals  or  newspapers 

Mortgagees. — This  is  proper  where  the  recognized   by  the  association,  could 

senior  mortgagee  is  in  possession  of  not  be  sold  on  foreclosure  proceedings 

S«2 


Bamediesof  CHATTEL  MORTGAGES.  the  Mortgagee. 

property,  existing  at  the  inception  of  the  mortgage,  may  be  made 
a  defendant  to  the  suit.^ 

Veeeuary  Parties  mnit  be  Preeent. — The  petitioner  to  foreclose  is  not 
in  a  condition  to  proceed  and  have  the  issue  referred  while  any 
person  against  whom  he  seeks  a  judgment  is  not  properly  before 
the  court.* 

Unneoeeiaiy  Parties. — But  it  is  not  necessary  to  bring  in  as  a  party 
to  the  proceedings  persons  who  may  have  acquired  liens  since  the 
commencement  of  the  suit.'  Nor,  in  an  action  against  the  mort- 
gagor for  a  personal  judgment  on  the  debt  and  to  foreclose  the 
mortgage,  need  the  purchaser  from  the  mortgagor  be  made  a 
party.*  Neither  is  it  necessary  to  bring  in  as  a  party  the  mort- 
gagor of  a  senior  mortgage.* 

(4)  Misjoinder  of  Parties, — The  joinder  of  a  party  as  plaintiff 
who  has  no  interest  is  not  ground  of  demurrer,*  and  where  un- 
necessary parties  are  joined  as  defendants  they  only  can  object  to 
the  misjoinder."^  Amotion  to  strike  out  a  bill  for  want  of  proper 
parties  must  point  out  who  should  be  made  parties.® 

to  which  such  association   was  not  a  Under  the  foregoing  provision  of  stat- 

party.  ute  he  was  held  a  proper  party. 

1.  Bights  of  Parties  and  Lien  Holders.  Party  in  Possession  of  Mortgaged  Prop- 
— Where  this  is  done,  upon  filing  the  erty. — In  Com.  v.  Ragsdale,  2  Hen.  & 
proper  pleadings,  lien  holders  are  en-  M.  (Va.)  8,  a  decree  was  entered  for 
titled  to  an  adjudication  of  their  re-  the  sale  of  mortgaged  property,  when 
spective  claims  and  priority  as  to  all  it  was  found  to  be  in  possession  of 
parties  to  the  suit.  Ott  v.  Doak,  46  one  who  had  not  been  a  party  to  the 
Kan.  561.  See  (7)  Proceeding  to  Decree,  suit.  The  proper  practice  was  held  to 
infra,  be  to  make  a  rule  upon  such  person, 

Sofficienoy  of  Bill. — As  regards  such  and  if  he  fails  to  show  a  paramount 

parties,  the  complaint  or  bill  is  suffi-  right  in  himself,  such  property  should 

cient  if  it  alleges  that  such   parties  be  ordered  delivered  to  the  commis- 

claim  a  lien,  and  prays  that  they  be  sioners  acting  under  the  decree,  and, 

barred  if  they  fail  to  appear  and  dis-  if  necessary,  such  order  enforced  by 

close  it.     Albany  City  ^at.    Bank  v,  attachment. 

Hudson  River  Brick  Mfg.  Co.,  79  Hun  8.  Krall  v,  Campbell  Printing  Press, 

(N.  Y.)  387;  Winemiller  v,   Laughlin  etc.,  Co.,  79  Tex.  556. 

(Ohio,  1894),  38  N.  E.  Rep.  iii.  4.  Boydston  v.  Morris,  71  Tex.  697, 

MnltifiBurioasness. — Neither  can  a  bill  holding  also  that  he  does  not  lose  his 

be  considered  multifarious  for  bring-  lien  on  the  property  by  such  a  pro- 

ing  in  such  parties.     Greither  t^.  Alex-  ceeding. 

ander,  15  Iowa  470.  5.  Gregory  v.  Cable,  26  N.  J.   Eq. 

2.  Goodyear    v.    Brooks,    4    Robt.  178. 

(N.  Y.)  682.  6.  Boyd  v.  Beaudin,  54  Wis.  194. 

Indorser  of  Mortgage  Hote  as  I>efend-  7.  The     necessary    parties    cannot 

ant. — The    Practice  Act  of  California  complain,    as    their    rights    are    not 

provided  that  there  should  be  but  one  affected.    Boiling  v,  Vandiver,  91  Ala. 

action  for  the  recovery  of  the  debt  and  375. 

the  enforcement  of  the  right  secured  8.   Howell  v.  Frances  (N.  J.,  1887), 

by   the    mortgage.       In    Eastman    v.  9  Atl.  Rep.  379. 

Turman,  24  Cal.  380,  an  action  under  Joinder  by  Amendment. — In   Branch 

this  provision,  a   demurrer  was  filed  Bank  v,  Taylor,  loAla.  67,  it  was  held 

for   misjoinder  of    parties   defendant  that  where  an  order  was  made  requir- 

on  the  ground  that  one  of  the  parties,  ing  the  complainant  to  join  another 

who  did  not  appear  upon   the  mort-  defendant  to  the  bill,  which  order  was 

gage,  but    was    an    indorser  on   the  complied  with,  and  the   party  joined 

mortgage  note,  was  improperly  joined,  by  amendment  to  the  bill,   the  com- 
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(5)  Interveners. — Any  one  interested  in  the  property  and  not 
made  an  original  party  to  the  action  may,  upon  application  and 
leave  of  court,  intervene  and  file  a  cross-bill,*  setting  forth  his 
title  to  he  heard,* 

(6)  Pleadings — Bill. — The  rule  that  every  material  fact  should 
be  alleged  by  direct  averment,  and  not  by  inference,  applies  to 
pleadings"  concerning  the  foreclosure  of  chattel  mortgages,*  al- 
though the  fair  and  reasonable  intendment  of  pleading  will  be 
allowed.*     The  bill  must  show  the  title  of  the  petitioner,*  and 

plainant.upon  the  issues  going  against  ''furniture  and  upholstery  were  fur- 

him  on  the  hearing,  could  not  insist  nished  for  and  used  in  the  furnishing 

that  the  order  referred  to  was  reversi-  of  the  hotel  in  the  city  and  county  of 

ble  error.  San  Francisco  known  as  the  W^illows" 

1.  Parrott  v,  Hughes,  lo  Iowa  459;  did  not  allege  that  the  goods  were 
Johnston  v,  Luling  Mfg.  Co.  (Tex.  used  in  a  hotel  or  in  a  building  called 
Civ.  App.,  1894),  24  S.  W.  Rep.  996.  the  Willows,  nor  that  such  building 

Diverte  Citiienihip  in  Federid  Courti.  was  a  hotel. 

— In  Osborne  v.  Barge,  30  Fed.  Rep.  Mortgage  to  Secure  Hote. — The  alle- 

805,  an  intervenor  cross-bill  attacking  gation  that  the  defendant  executed  a 

the  validity  of  the  mortgage  was  filed  mortgage  to  secure  a  note  can  convc/ 

by  the  assignee  of  the  mortgagor  for  no  de^nite  idea  of  its  terms  and  con- 

the  benefit  of  his  creditors  before  leave  ditions  otherwise  than  upon  inference 

of  the  court   actually  granted.     The  and  supposition.     The  note  should  be 

court  so  modified  a  former  order  admit-  set  out  or  its  tenor  given,  that  it  may 

ting   certain   parties  as  to  allow  the  be  judged  by  the  court.     Bledsoe  r. 

cross-bill  to  stand.  The  court  said:  "If  Wills,  22  Tex.  650. 

it  be  necessary  for  the  protection  of  4.  Seibert  v.  Minneapolis,  etc.,  R. 

the  rights  of  a  third  party  that  he  be  Co  (Minn.,  1894),  59  N.  W.  Rep.  822. 

heard  in  the  cause  pending,  he  may  Allegation  of  Asaigiiiiient.— In  Eman- 

be  permitted  to  intervene,  even  though  uel  v.  Hunt,  2  Ala.  190,  an  allegation 

the  court  would  not  have,  by  reason  in  a  bill  that  the  note  was  assigned 

of   his   being  a   citizen  of  the   same  was  held  equivalent  to  an  allegation 

state    with    complainant,   jurisdiction  that  the  mortgage  was  assigned  also, 

over  an  original  proceeding  between  Allegation  of  Beeidenoe. — In  Gregory 

the  same  parties."  v.  Cable,  26  N.  J.  Eq.  17S,  an  allegation 

2.  Hatnre  of  Lien.— In  Osborne  v,  that  the  mortgagor  resided  in  acer- 
Barge,  30  Fed.  Rep.  805,  a  demurrer  tain  county  at  the  time  of  the  execu- 
to  a  cross-bill  was  sustained  as  to  tion  of  the  mortgage  was  held  equiv- 
creditors  who  had  not  obtained  a  lien  alent  to  an  allegation  that  he  resided 
on  the  property  by  action  at  law,  and  there  at  the  time  of  the  commence- 
averred  the  fact  in  their  petition.  ment  of  the  suit. 

Creditor's  Claim.— In  Shaw  v,  Shaw  5.  Chapman  v.   Hunt,  14  N.  J.  Eq. 

(Ky.,    1894),    24    S.   W.    Rep.    630,   a  150;  Key  West  Bank  v,  Navarro,  21 

creditor  of  the  mortgagor  intervened  Fla.  474. 

in  a  suit  to  foreclose  a  chattel  mort-  The  Chattel  Owner  at  Time  of  Xortgag** 

gage,  alleging  that  the  mortgage  was  — But  in  Edwards  v.  Trittipo,  62  Ind. 

fraudulent  as  to  creditors,  but  did  not  121,  where  more  than  five  years  had 

allege  that  an  execution   had   issued  elapsed  since  the  suit  was  commenced, 

upon  his  claim  and  had  been  returned  and  the  "appeal  was  evidently  takenfor 

*'no   property   found,"      An    answer  vexatious  delay,"  it  was  held  that  the 

making  issue   on   the   allegations   of  want  of  an  averment  that  at  the  time 

fraud  was  held  to  waive  the  want  of  such  mortgage  was  executed  the  chat- 

an  allegation  of '*  no  property  found."  tels  mortgaged  were  the  property  of 

A  demurrer  would  have  preserved  the  the    mortgagor    did    not    render  the 

objection.  complaint  bad. 

8.  Pressley  v,  Testard,  29  Tex.  199.  Identity  of  Claims.— That  the  debt 

In  Stringer  v.  Davis,  30  Cal.  318,  it  sued  upon  is  the  same  as  that  secured 

was  held  that  an  allegation  that  the  by  the  mortgage  must  appear  in  ^^ 
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should  describe  the  property  to  be  foreclosed  upon,^  and  allege 
that  the  debt  secured  by  the  mortgage  is  due  at  the  time  of  the 
filing  of  the  bill,*  and,  ordinarily,  that  the  property  is  within  the  ju- 
risdiction of  the  court ;  •  and  when  the  purchaser  of  the  property 
from  the  mortgagor  is  the  defendant  actual*  or  constructive  notice 
must  be  alleged;*  and,  especially  where  personal  judgment  is 
sought,  the  complaint  or  bill  must  show  the  ground  of  such  lia- 
bility.« 

Prayer. — With  the  prayer  to  foreclose,  upon  proper  allegations, 
may  be  joined  a  prayer  for  reformation  of  the  mortgage,^  or  to 
bring  the  proceedings  to  bear  upon  property  substituted  by  the 
mortgagor  for  property  included  therein  ;®  or  a  prayer  to  enforce 
another  equitable  lien  held  by  the  mortgagee  upon  the  same 
property ;  •  and,  in  a  proper  case,  for  a  receiver  pending  the 
action,*®  or  for  any  necessary  aid  to  protect  and  preserve  the 
property  pending  the  litigation.**  Although  the  petitioner  will 
generally  be  limited  to  the  relief  praved  for,  and  supported  by 
the  allegations  of  his  bill  or  complaint,**  the  fact  that  he  asks  for 

» 

petition  or  be  shown  in  the  evidence.  S.  Chapman  v.  Hunt,  14  N.  J.  Eq. 

New  V.  Sailors,  114  Ind.  407.  150.     (^if/ra,  see  as  to  vessels,  Means 

1.  AU  the  Property. — It  need  not  con-  v.  Worthington,  22  Ohio  St.  622,  as 
tain  all  the  property  mentioned  in  the  to  property  clandestinely  removed, 
mortgage,  but  all  upon  which  the  Gaar  v,  Hurd,  92  111.  315. 
foreclosure  is  to  take  effect.  Howell  4.  Stevens  v,  Campbell,  21  Ind.  471. 
V.  Frances  (N.  J.,  1887),  9  Atl.  Rep.  5.  Smith  v.  Ellis,  3  Wash.  Ter.  328. 
379.  6.  In  Newsom  v.  Beard,  45  Tex.  151, 

Traoing  the  Property. — If  the  prop-  the  complaint,  in  an  action  against  the 
erty  has  been  removed,  the  complaint  mortgagor  and  alleged  purchasers 
or  bill  describing  the  property  as  the  from  him,  sought  to  charge  such  pur- 
same  was  situated  at  the  time  of  the  chasers  with  the  value  of  the  prop- 
execution  of  the  mortgage  need  not  erty.  The  complaint  as  to  the  pur- 
recite  a  removal  thereof  and  its  chasers  alleged  that  they  **  had  bought 
changed  situation.  Odell  v,  Gallup,  said  property"  and  "claimed  it."  It 
62  Iowa  253.  did    not    allege   that  the   purchasers 

Description    of  Property.  —  In    Boob  named  had  taken  possession  of  the 

V.    Hall    (Cal.,    1895),   40   Pac.    Rep.  property,  or  set  forth  any  injuries  re- 

117,   Harrison,  J.,   says:    "The  com-  suiting  to  plaintiff  by  reason  of  their 

plaint  described  the  mortgaged  prop-  acts.     The  petition  was  held  not  suffi- 

erty  *  *  *  in  the  same  terms  in  which  cient  to  charge   the  purchasers  with 

it  had  been  described  in  the  mortgage,  the  value  of  the  property, 

viz.,  ♦  ♦  *  'ten  shares  of  the  capital  7.  Morris  v.  Stern,  80  Ind.  228. 

stock  of  the  Lugonia  Water  Co.,  a  cor-  8.  Marx  v,  Davis,  56  Miss.  745. 

poration.'     The  appellant  ought  not  to  9.  Panhandle  Nat.  Bank  v.  Emery, 

object  to  an  uncertainty  in  description  78  Tex.  499. 

which  she  has  herself  made.     It  does  10.   Boiling  v.Vandiver,  91  Ala.375. 

not  appear  that  the  corporation  had  11.  Freeman  v. Freeman,  17  N.  J.  Eq. 

issued  to  the  appellant  a  certificate  for  44:    Long   Dock   Co.    v»   Mallery,    12 

the  shares  of  its  capital  stock;  and,  if  N.  J.  Eq.  93. 

not,  the  description  in  the  complaint,  12.  Wylder    v.   Crane,  53   111.    490; 

as  well  as  in  the  mortgage,  was  suf-  Madison  v.  Grant,  6  J.  J.  Marsh.  (Ky.) 

ficient  to  identify  the  property  which  641. 

the  appellant  intended  to  mortgage.  But   in   Gillett  v,   Clark,   6    Mont, 

as  well  as  for  the  purpose  of  a  sale  192,  Wade,  C.J.,   said:  "The  prayer 

under  the  judgment."  is    no    part    of    the    complaint,    and 

2.  Key  West  Bank  v,  Navarro,  a2  amending  it   was    not    material.     A 
Fk.  474.  party  is  entitled  to  the  relief  wbicb 
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more  will  not  prevent  the  granting  of  such  relief  as  he  is  actually 
entitled  to  and  for  which  he  asks.* 

Dtmnrrer. — The  defendant  may  demur  to  any  prayer  for  relief, 
the  grounds  for  which  demurrer  appear  on  the  face  of  the  bill.* 

Answer. — The  answer  or  plea  should  be  specific  and  definite.' 
The  defer^dant  cannot  by  demanding  legal  damages  divest  the 
court  of  equitable  jurisdiction  to  foreclose.* 

Cro8i'*ifill. — When  an  action  to  foreclose  is  commenced,  and  the 
defendant  is  entitled  to  affirmative  relief  growing  out  of  the  mort- 
gage transaction,  he  may  properly  secure  the  same  by  a  cross-bill, 
where  such  relief  is  not  otherwise  provided  by  statute.* 

Beply. — When  issues  are  properly  joined,  no  further  pleading  or 
reply  is  necessary.* 

the  facts  alleged  and  proved  warrant,  otherwise  than  for  the  payment  of  his 
whether  his  prayers  are  answered  or  just  debts.  Held,  that  the  answer  did 
not."  Cited  and  approved  in  Leopold  not  state  facts  sufficient  to  show  that 
V.  Silverman,  7  Munt.  267.  the  mortgage  was  executed  with  a 
In  Graham  z'.  Biinn,  3  Wyoming  746,  fraudulent  intent,  or  to  constitute  a 
Merrell,  J.,  says  :  "  It  is  urged  on  be-  defense  to  the  action, 
half  of  defendants  *  *  *  that  this  is  Beal  or  Penonal  Freperty  —  SpedAe 
not  a  suit  for  foreclosure ;  we  think  it  is.  Allegation.— In  Price  v.  Malott,^85  Ind. 
The  word  *  foreclosure '  is  not  used,  but  266,  the  bill  was  brought  to  foreclose 
the  prayer  for  judgment  on  the  note,  a  mortgage  which  described  as  per- 
the  sale  of  the  mortgaged  property  on  sonal  property  the  '*  undivided  half  of 
execution,  and  the  application  of  the  a  grist-mill,  stationary  boiler  and  en- 
proceeds  to  the  payment  of  the  mort-  gine,  and  a  stationary  saw-mill;"  the 
gage  debt,  would  seem  to  mean  fully  as  answer  averred  that  the  property  was 
much  as  to  ask  for  a  foreclosure  of  the  a  stationary  steam  saw  and  grist-mill, 
mortgage;  besides,  there  is  a  prayer  that  the  mortgage  had  been  recorded 
for  general  relief,  and  the  stating  part  only  in  the  record  of  chattel  mort- 
of  the  petition  states  sufficient  to  gages,  and  that  the  defendant  pur- 
authorize  a  foreclosure,  and  the  evi-  chased  the  same  in  good  faith  without 
dence  sustains  the  allegations  of  the  notice.  The  answer  was  held  bad,  as 
petition  in  this  respect."  such  property  may  be  either  realty  or 

1.  Clark  V,  Baker,  6  Mont.  153 ;  personalty,  and  sufficient  facts  were 
Seibert  v.  Minneapolis,  etc.,  R.  Co.  not  alleged  to  show  that  it  was  real 
(Minn.,  1894),  59  N.  W.  Rep.  822.  property. 

2.  Morrison  v.  Bean,  15  Tex.  267.  4.  Clark  v.  Baker,  6  Mont.  153. 

8.  Fraud. — A  plea  that  the  mortgage  5.  Mortgage  and  Hotee  Caneded.— In 

was  obtained  by  fraud  and  misrepre-  Hartman  v.  Ringgenberg,  119  Ind.  72, 

sentation,  without  stating  in  what  the  which   was   an  action  to  foreclose  a 

fraud  or  misrepresentation  consisted,  mortgage,  it  was  held  that  where  the 

is   too   indefinite.      Bennett  v.  Reef,  mortgagee    has    replevied  the  mort- 

16  Colo.  431.  gaged  property  and  failed  to  return 

Morris  v.  Stern,  80  Ind.  227,  was  an  the  same  when  judgment  went  against 

action  to  foreclose  a  mortgage  upon  a  him  in  the  suit,  but  has  converted  the 

stock  of  goods.     The  answer  alleged  property,  which  was  of  greater  value 

that  there  existed  an  agreement  be-  than  the  mortgage  debt,  to  his  otrn 

tween  the  mortgagor  and  the  mort-  use,  the  mortgagor  should  be  permit- 

gagee  which  authorized  the  former  to  ted,  on  filing  a  cross  complaint  setting 

retain  the  property  and  continue  the  forth  such  facts,  to  have  the  mortgage 

retail  sale  thereof  as  before  until  de-  canceled  and  the  notes  declared  satis- 

fault  in  the  condition  of  the  mortgage,  fied. 

but  it  did  not  allege  that  the  mortgagor  6.  In  Taylor  v,  Gilbert  (Iowa,  1894), 

was  authorized  or  permitted  to  use  or  61  N.  W.  Rep.  203,  the  complaint  in 

had  used  the   proceeds  of   such  sale  an  action  to  foreclose  a  mortgage  al- 

for    his    own    private    purposes,    or  leged  that  the  defendant  had  an  in- 
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(7)  Proceeding  to  Decree— lu^vt  to  Jury. — In  jurisdictions  where 
the  foreclosure  of  a  chattel  mortgage  remains  of  exclusive  equi- 
table cognizance,  the  issues  of  both  law  and  fact  are  tried  by  the 
court,*  and  when  the  issues  of  fact  are  submitted  to  a  jury  their 
findings  may  be  treated  as  advisory  merely.*  In  an  action.to  fore- 
close, an  issue  as  to  the  value  of  the  property  is  immaterial.' 

Deoree. — A  court  of  equity,  having  once  obtained  jurisdiction  of 
the  subject  matter,  and  all  the  parties  interested  being  before 
the  court,  may  by  appropriate  decree  adjust  and  settle  the 
whole  controversy  as  justice  and  equity  shall  dictate.*  In  case 
of  default  the  court  will  proceed  in  like  manner.* 

Care  should  be  taken  in  framing  the  decree  to  cover  all  proper 
relief  prayed  and  allowed.®  ■ 

VI.  Eekedies  of  Jttniob  Mobtgagees. — Junior  mortgagees  may, 
upon  proper  grounds,  by  injunction,  restrain  a  sale  of  the  prop- 

terest  in  the  property  junior  to  plain-  gor  admits  the  execution  of  the  mort- 

tiff' s;  the  juniority  of  the  lien  was  de-  gage,  and  the  justness  of  the  debt  in- 

nied  in  the  answer,  and  the  same  was  tended  to  be  secured,  the  bill  should 

averred  to  be  paramount  to  the  mort>  not  be  dismissed,  though  the  party  in 

gage.     This  issue  was  held  properly  possession    denies    that   he  holds  in 

joined  and  no  reply  necessary  (under  subordination  to  the  mortgagor,  and 

code  pleading).  asserts    an    independent    legal   title. 

1.  See  III.  Issues  of  Law  and  Fact^  In  such  case,  perhaps,  an  issue  should 
supra.  In  Indiana  a  suit  to  fore-  be  directed  to  try  the  validity  of  the 
close  a  chattel  mortgage  prior  to  the  title  set  up,  or  proceedings  should  be 
iSth  of  June,  1852,  was  of  exclusive  stayed  until  the  complainant  shows  its 
equitable  jurisdiction,  and  under  Rev.  sufficiency  in  an  action  to  recover  the 
Stat.  1S81,  §409,  the  issues  of  law  and  possession,  or  it  may  be  that  a  decree 
issues  of  fact  in  such  a  case  must  be  of  foreclosure  should  be  rendered,  and 
tried  by  the  court.  Brown  v,  Russell,  its  execution  by  sale  postponed  until 
105  Ind.  46.  the  complainant  recovers  its  posses- 

2.  Johnson  v.  Powers,  65  Cal.  179.  sion.  Mobile  Branch  Bank  v,  Taylor, 
See  article  Issues  to  the  Jury.  10  Ala.  67. 

8.  Maddox  v.  Wyman,  92  Cal.  674.  Iig'unotion  Pendente  Lite. — In  Bennett 

4.  Danielson    v,    Gude,    11     Colo,  v.  Reef,  16  Colo.  431,  the  cause  pro- 

88.  ceeded  to  final   determination  on   its 

It  need  not  remit  the  parties  to  a  merits,    while   an   injunction   against 

legal  remedy  as  to  any  part.     Boiling  the  disposition  of  the  property   was 

V.  Vandiver,  91  Ala.  375.  allowed  pendente  lite. 

Depoelt  of  Proceeds  in  Conrt. — In  Cul-  Value  of  Property  Bemoyed. — In  Gaar 

lum  V.  Erwin,  4  Ala.  452,  it  was  held  v.  Hurd,  92  III.  315,  the  mortgage  was 

that  when  the  cause  is  otherwise  ready  of  an  undivided  interest.    The  owner 

for  a  decree  of  foreclosure,  and  the  of  the  undivided  interest  was  made  a 

defendants    claiming    under    a   prior  party  to  the  suit.     The  court  ordered 

mortgage  have  not  taken  the  neces-  this  latter  party,   who   had   removed 

sary  steps  to  enable  the  court  to  adjust  the  property  out  of  the  state  beyond 

their  rights  to  the  fund,  the  decree  the  jurisdiction  of  the  court  for  the 

should  not  be  withheld,  but  should  be  purpose  of  defeating  the  mortgagee's 

so  framed  that  the  fund  arising  from  claim,  to  pay  plaintiff  his  proportion  of 

the  sale  of  the  property  be  deposited  the  value  of  the  property. 

in  court  subject  to  its  future  order.  5.  Ricks  v.  Pinson,  21  Tex.  507. 

Independent  Legal  Title. — Where  a  6.  In  Durham  v.  Atwell  (Tex.  Civ. 
bill  is  filed  for  the  foreclosure  of  a  App.,  1894),  27  S.  W.  Rep.  316,  a  de- 
mortgage  of  personal  estate  to  which  cree  for  foreclosure  of  the  mortgage, 
the  mortgagor  and  a  third  person  when  the  court  failed  to  give  judg- 
who  has  possession  of  the  mortgaged  ment  for  the  mortgage  debt,  was  held 
property  are  parties,  if  the  mortga-  erroneous. 
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erty  for  a  sum  grossly  inadequate  and  insufficient  to  pay  the 
prior  mortgage  ;  *  or  compel  the  first  mortgagee  to  foreclose  and 
first  resort  to  the  property  embraced  in  his  mortgage  for  satisfac- 
tion of  the  debt ;  •  or  attack,  in  the  proper  tribunal,  prior  mort- 
gages void  as  to  them ;  •  or,  it  seems,  in  cases  where  the  first 
mortgagee  neglects  to  do  so,  bring  an  action  for  the  conversion 
of  the  property.'* 

Vn.  JOIHT  Ltteeests  of  THE  PaETIBS.— It  seems  that  the  in- 
terests of  the  mortgagor  and  mortgagee  are  so  antagonistic  as  to 
prevent  their  joinder  as  plaintiffs  in  an  action  for  the  possession 
of  the  property  from  a  third  party.* 

YIIL   IHTEEE8T8    Of    ATTACHIKe     CSSl)tTOES--l.    Attachment— tf. 

Generally. — In  the  absence  of  statute  it  seems  that  the  mort- 
gagor's interest  is  not  subject  to  attachment  or  levy,*  unless  by 
the  terms  of  the  mortgage  the  mortgagor  has  a  definite  and 
determined  right  of  possession.'' 

b.  Demand  and  Notice. — Where  such  proceedings  are  regu- 
lated by  statute,  the  mortgagee  as  well  as  the  officer  must  com- 
ply with  all  the  requirements  of  such  statute  by  giving  the  notices 
and  demands  prescribed.® 

KMsachnsetti  8utiit«. — Under   the    Massachusetts    statute^    the 

1.  Ades  V,  Levi,  137  Ind.  506.  edness  of  the  mortgagor  and   mort- 

2.  Hannah  v.  Carrington,  18  Ark.  gagee  to  a  third  person,  such  person 
85.  cannot  attach  the  mortgaged  property 

8.  Leopold  V,  Silverman,  7   Mont,  for  the    indebtedness.       Murphy   r. 

266.  Galloupe,  143   Mass.    123;    Cutler  v. 

4.  Talcott  V,  Meigs,  64  Conn.  55.  James  Goold  Co.,  43  Hun  (K.  Y.)  516. 
Whenever  the  subsequent  mortgagee  7.  Simmons  v,  Jenkins,  76111.479: 

would  seek  possession  of  the  property,  Eggleston   v.    Mundy,   4   Mich.    298; 

his  pleadings  or  moving  papers  upon  Welch    v.   Whittemore,    25     Me.    86; 

which  such  claim  is  founded  should  Merchants'  Nat.   Bank  v.  Abernathy, 

disclose   his   title   thereto.     Smith  v.  32  Mo.  App.  211;  Ashley  v.  Wright, 

Coolbaugh,  19  Wis.  106.  19  Ohio   St.  291.     See   Am.  &  Eng. 

5.  (Hamilton  District  Court,  1881)  Ency.  Law,  title  Attachment. 
Lyons  v,  Geddes,  6  Cine.  Bull.  (Ohio)  Statntss  Giving  the  Bight  of  attach- 
247.  ment  or  levy  are  strictly  construed, 

6.  Poundstone  v.  Holt  (Colo.  App.,  and  the  right  to  attach  on  mesne  proc- 
1894),  37  Pac.  Rep.  35;  Poundstone  v.  ess  does  not  include  the  right  to  levy 
Maben  (Colo.  App.,  1S94),  37  Pac.  thereon  by  final  execution  unless  pre- 
Rep.  37;  Badlam  v.  Tucker,  i  Pick,  viously  taken  by  the  mesne  process. 
(Mass.)  389;  Tannahill  v,  Tuttle,  3  Brackett  v.  BuUard,  12  Met.  (Mass.) 
Mich.  104;  Eggleston  v,  Mundy,  4  308;  Lyon  v.  Coburn,  i  Cush.  (Mass.) 
Mich.  295;  Bacon  v,  Kimmel,  14 Mich.  278;  Lamb  t^.  Johnson,  10 Cush.  (Mass.) 
201:  Haynes  v,  Leppig,  40  Mich.  602.  126. 

(Such  attachment,  by  virtue  of  statute,  8.    Potter    v,    McKenney,    78    Me. 

is  now  allowable  in  Michigan.     King  80. 

V,  Hubbell,  42  Mich.  597.)  Peckin-  9.  KiMaohiustti  Statute.— Pub.  Stat, 
baugh  V.  Quillin,  12  Neb.  586  (this  Mass.,  c.  161,  §§  74-83,  inclusive,  pre* 
decision,  by  virtue  of  local  statute,  scribe  the  practice  in  that  common- 
was  modified  in  Burnham  v,  Doolittle,  wealth  in  the  matter  of  attachmetit 
14  Neb.  214);  Bakes  v.  Ripp,  3  Keyes  of  chattel  mortgaged  property. 
(N.  Y.)  210;  Pyeatt  v.  Powell,  10  U.  The  attaching  creditor  must  with  in 
S.  App.  200,  51  Fed.  Rep.  551.  ten  days  after  demand  from  the  mort- 
Joint  Indebtsdnssi  of  Mortgagor  and  gagee  tender  or  pay  to  the  mortgagee 
Mortgages. — Jn  case  of  a  joint  indebt-  the  amount  of  the  iDortgage  debti  • 
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notice  of  his  lien  should  be  given  by  the  mortgagee  ^  or  his  attoir- 
ney,'  and  directed  to  the  attaching  creditor,  or  to  each  of  several 
attaching  creditors,  and  served  upon  him  or  them  or  the  attach- 
ing officer.* 

SeaiomabU  Time. — The  reasonable  time,  prescribed  by  statute, 
within  which  the  notice  or  demand  must  be  given  will  depend 
largely- upon  the  particular  circumstances  of  each  individual  case.* 
Where  an  unusual  time  intervenes  between  the  attachment  and 
the  notice,  the  reason  for  the  delay  should  appear  in  the  notice.*^ 

Content*  of  NQtioe. — The  notice  should  describe  the  debt  claimed 


failure  to  do  which  dissolves  the  at- 
tachment. 

When  the  property  is  in  the  pos- 
session of  the  mortgagor,  it  may  be 
attached  the  same  as  personal  prop- 
erty, ordinarily,  and  the  mortgagee 
summoned  as  trustee  (garnishee)  and 
examined  touching  the  mortgages,  and 
in  proper  cases  issues  may  be  formed 
for  trying  the  validity  thereof. 

The  mortgagee,  in  demanding 
payment  of  the  money  due  to  him, 
must  state  in  writing  a  just  and  true 
account  of  the  debt  or  demand  for 
which  the  property  is  liable  to  him, 
and  deliver  the  same  to  the  attaching 
creditor  or  officer.  No  prescribed 
time  is  named  in  the  statute  for  the 
giving  of  such  demand. 

1.  Bradford  v,  French,  no  Mass. 
365,  holding  that  the  notice  may  be 
given  by  the  mortgagee,  although  he 
be  an  infant. 

2.  Pettis  V.  Kellogg,  7  Cush.  (Mass.) 
456. 

8.  Macomber  v.  Baker,  3  Allen 
(Mass.)  241;  Howe  v.  Bartlett,  i  Allen 
(Mass.)  29;  Wheeler  v.  Bacon,  4  Gray 
(Mass.)  550. 

Where,  however,  the  officer  prevails 
in  an  action  against  him  on  the  ground 
that  the  demand  upon  him  by  the 
mortgagee  was  limited  to  one  attach- 
ment, when  in  fact  he  had  more 
against  the  same  property,  the  mort- 
gagee may  make  a  new  rnd  correct 
demand  and  again  sue  the  officer. 
Crosby  v.  Baker,  6  Allen  (Mass.)  295. 

4.  Thirteen  Days  after  Sale.— Under  a 
similar  state  of  facts,  in  Tapley  v, 
Butterfield,  i  Met.  (Mass.)  515,  where 
the  goods  were  attached  and  sold  by 
consent  of  the  parties  to  the  suit,  the 
mortgagee  did  not  make  demand  until 
thirteen  days  thereafter,  and  it  was 
held  to  be  within  a  reasonable  time. 

Four  Montht. — In  Legate  v.  Potter, 


I  Met.  (Mass.)  326,  the  mortgaged 
goods  were  sold  within  a  week  after 
they  were  attached,  by  consent  of  the 
mortgagor  and  attaching  creditor. 
Before  the  sale  the  mortgagee  gave 
notice  of  his  claim  to  the  officer,  and 
forbade  the  sale.  The  officer  replied 
that  he  had  seen  the  record  of  the 
mortgage  and  knew  all  about  it. 
About  four  months  afterwards  the 
mortgagee  demanded  of  the  officer 
and  creditor  payment  of  the  sum  for 
which  the  goods  were  liable  to  him, 
and  delivered  to  them  a  written  ac- 
count of  his  debt.  The  demand  was 
held  to  be  within  a  reasonable  time. 

Thirteen  Xonthe.  —  In  Johnson  v. 
Sumner,  i  Met.  (Mass.)  172,  the  mort- 
gagee immediately  after  the  goods 
were  attached  made  an  informal  and 
ineffectual  demand  and  statement,  and 
brought  his  action  against  the  attach- 
ing officer,  which  he  prosecuted  for 
thirteen  months,  and  then  became 
nonsuited.  Fourteen  days  before  the 
nonsuit  he  delivered  to  the  officer  a 
just  and  true  account,  and  demanded 
payment.  Under  the  circumstances 
the  demand  was  held  within  a  reason- 
able time. 

Two  Teari. — In  Housatonic  Bank  v. 
Martin,  I  Met.  (Mass.)  294,  a  notice 
given  two  years  after  the  attachment 
was  held  reasonable  under  the  fol- 
lowing circumstances:  The  mortgage 
to  the  demandant  was  made  subject  to 
a  prior  mortgage  on  the  property, 
which,  upon  attachment,  was  replev- 
ied by  the  first  mortgagee;  upon  trial 
of  the  issues  between  the  first  mort- 
gagee and  the  attaching  creditor,  the 
first  mortgage  was  held  to  be  void. 
Ten  days  after  the  rendition  of  such 
judgment  the  second  mortgagee  made 
the  demand. 

5.  Brackett  v.  Bullard,  12  Met. 
(Mass.)  308. 


4  Encyc.  PI.  &  Pr.— 34. 
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and  the  mortgage  securing  it.*  It  should  also  contain  a  descrip- 
tion of  the  property  claimed  under  the  mortgage  and  notice.* 
The  specification  of  a  demand  under  one  mortgage  will  not  avail 
in  a  claim  under  other  mortgages,*  but  will  be  limited  to  the 
mortgage  in  the  demand   or   notice  described.*     It  should  set 

1.  Approved  Deseriptions  of  Mortgage  delivered  on  that  day.  This  mortgage 
and  Debt. — In  Bicknell  v.  Cleverly,  125  was  held  correctly  described  in  a  de- 
Mass.  164,  the  mortgage  was  origi-  mand  upon  the  attaching  officer  as 
nally  given  to  secure  an  indebtedness  dated  March  24,  1870. 
to  A,  and  was  assigned  to  B  to  indem-  Defective  Description  of  Mortgage  and 
nify  him  against  liability  as  indorser  Debt.  —  In  Moriarty  v,  Lovejoy,  23 
of  A's  note.  The  demand  by  B  upon  Pick.  (Mass.)  321,  the  mortgagee  de- 
the  officer  was  as  follows:  "  I  hereby  livered  to  the  attaching  officer  the  fol- 
demand  of  you  the  sum  of  two  hun-  lowing  demand:  "  Boston.  March  28, 
dred  dollars,  which  is  the  amount  due  1838.  This  certifies  that  John  M.  Mo- 
me  on  the  mortgage  "  (describing  it),  riarty  of  Gloucester  is  indebted  to 
The  demand  was  held  sufficient.  To  me  by  note  to  the  amount  of  nine  hun- 
the  same  import  was  also  Degnan  v.  dred  and  eighty-one  dollars,  with  io- 
Farr,  126  Mass.  297.  terest;  and  that  as  security  I  hold  prop- 
In  Harding  v,  Coburn,  12  Met.  erty  in  his  possession,  which  appears 
(Mass.)  333,  the  mortgagee  delivered  on  the  town  records  of  Gloucester;  a 
to  the  attaching  officer  the  following:  mortgage  dated  February  23,  1835; 
**  I  hereby  demand  payment  of,  and  also  property  recorded  February  3. 
indemnity  for,  the  amount  stated  in  1838;  for  this  reason  I  have  authorized 
the  following  account"  (describing  Henry  Phelps,  Esq.,  to  forbid  you  or 
six  promissory  notes  of  R.).  "All  the  any  other  officer  from  touching  said 
above  demands  are  now  due  and  pay-  property."  Dewey,  J.,  announced  the 
able  from  said  R.  to  me.  I  also  de-  following  defects  therein:  i.  It  does 
mand  of  you  indemnity  for  my  liabil-  not  particularly  describe  the  property 
ity  as  indorser,  for  the  accommodation  mortgaged,  but  merely  alleges  an  in- 
and  benefit  of  said  R.,  of  the  following  debtedness  of  one  John  M.  Moriarty 
described  notes  of  hand  "  (describing  and  the  holding  of  certain  property  as 
them).  *•  The  foregoing  demand  is  security  without  naming  it  specific- 
made  on  you  in  consequence  of  an  ally,  but  referring  to  the  tow^n  rec- 
attachment  made  by  you  on  a  writ  in  ords,  and  stating  the  date  of  the  mort- 
favorofG.  &S.  against  R., which  prop-  gage.  2.  It  does  not  allege  that  the 
erty  I  claim  to  hold  under  two  mort-  property  mortgaged  was  the  same  then 
gages  executed  and  delivered  by  said  attached  and  in  the  hands  of  the  offi- 
R.  to  me  "  (setting  forth  the  dates  of  cer,  but  describes  it  as  property  in  the 
the  mortgages  and  the  volumes  and  possession  of  John  M.  Moriarty.  3. 
pages  on  which  they  were  recorded  in  It  does  not  demand  the  payment  of 
the  registry  of  mortgages).  This  de-  any  money  due  on  the  mortgage, 
mand  was  held  sufficient.  either  expressly  or  impliedly. 

In    Codman   v.    Freeman,  3   Cush.  2.  Ordinarily  such  a  demand,  how- 

(Mass.)  306,  the  demand  did  not  iden-  ever,  which  specifies  only  a  portion  of 

tify  and  designate  the  specific  articles,  the  property  attached  is  defective  as 

but  only  described  them  by  the  sched-  to  the  residue,  even  though  the  dc- 

ule,  and  as  the  whole  or  a  part  of  the  mand  refers  to  the  book  and  page  of 

goods  in  a  particular  house  attached  the  mortgage  record.     Woodward  v. 

by  the  officer.     In   the   absence  of   a  Ham,    140   Mass.    154.     The   demand 

request  on  the  part  of  the  officer  that  need  not  distinguish  the  goods  mort- 

the    mortgagee    select    and    identify  gaged    from   other   property  of   like 

the  articles  more  particularly,  and  the  nature  with  which  they  have  beencom- 

persistence  of  such  officer  in  holding  mingled.     Averill    v.    Irish,    i    Gray 

the  property  as  that  of   the   mortga-  (Mass.)  254;  Folsom  v,  Clemence,  in 

gor,  the  demand  was  held  sufficient.  Mass.  273. 

In  Folsom  v.  Clemence,  iii   Mass.  3.  Witham   v.   Butterfield,  6   Cush. 

273,  a  mortgage  was  dated  1870,  with-  (Mass.)  217. 

out  month  or  day  of  the  month,  but  4,  Simoi^ds  v.  Parker,  3Met.  (Mass.) 

indorsed  '*  Dated  March  24, 1870,"  and  144. 
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forth  with  especial  care  the  amount  claimed  to  be  due.*  A 
statement  of  a  balance  due  upon  a  single  demand  will  suffice  ;  but 
in  case  of  several  distinct  demands  the  amount  due  upon  each 
separate  demand  should  appear.*  A  description  of  a  note  with- 
out a  statement  of  the  amount  due  thereon  will  be  insufficient.' 
It  need  not,  however,  include  as  a  credit  anything  of  which  the 
mortgagor  could  take  personal  advantage,  such  as  a  usurious 
consideration.*  A  statement  of  a  demand  or  amount  not  in- 
cluded in  the  mortgage  will  vitiate  the  demand.*  An  innocent 
understatement  of  the  amount  due  will  not  so  operate,®  unless  the 

1.  Sole  as  to  Deeeription  of  Amount  In  Rhode  Island  Cent.  Bank  v,  - 
Duo.  —  In  Rowley  v.  Rice,  lo  Met.  Danforth,  14  Gray  (Mass.)  123,  the 
(Mass.)  7,  Dewey,  J.,  laid  down  the  debt  demanded  was  described  thus: 
following  rule:  "  To  avoid  the  objec-  "B"  (the  mortgagee)  **  has  a  large 
tton  that  the  statement  of  the  debt  is  claim  against  A  *' (the  mortgagor),  "  as 
not  true  and  just,  by  reason  of  over-  security  for  which  the  said  mortgage 
stating  the  sum  due,  it  must  appear:  was  given;  B  holds  claims  and  de- 
I,  that  the  error  resulted  from  acci-  mands  of  his  own  against  A  amount- 
dent  or  mistake:  2,  that  the  value  of  ing  to  $10,000,  on  which  A  has  paid 
the  property  attached  was  less  than  I4485.57,  and  the  balance  of  15514.43 
the  just  and  true  sum  for  which  it  was  remains  due  from  B  to  A."  The 
pledged,  and  therefore  the  attaching  property  attached  was  only  a  part 
creditor  was  not  injuriously  misled  by  of  the  property  mortgaged,  some  of 
the  error,  and  has  not  suffered  any  which  had  been  sold  before  making 
pecuniary  loss  thereby.  To  this  ex-  the  demand,  and  some  of  which  was 
tent  we  think  the  pledgee  [mortgagee]  still  on  hand.  The  amount  then  due 
who  has  innocently  rendered  an  incor-  upon  the  mortgage,  crediting  the  pro- 
rect  account  may  be  relieved,  but  not  ceeds  of  the  sale  mentioned,  but  not 
further.**  the  value  of  the   property  on   hand, 

Soiftoient  Statementi  of  Amount. — In  was  $5514.43.     The  demand  was  held 

Jones  V,  Richardson,  10  Met.  (Mass.)  sufficient. 

481,  the  goods  attached  were   worth  2.  Johnson      v.    Sumner,    i      Met. 

fifteen   hundred   dollars    only.      The  (Mass.)    178;     Housatonic     Bank     v, 

demand    was    as    follows:       "Be    it  Martin,  i  Met.  (Mass.)  294. 

known  to  you  that  I  have  a  mortgage  8.  Sprague    v.    Branch,    3      Cush. 

on  the  goods  and  property  which  A.  (Mass.)  575. 

R.    has    put    in   my   keeping,  to  the  Computation  of  Interoit. — A  demand 

amount  of  two  thousand  dollars  and  specifying  the  date  of  the  mortgage, 

interest.     I  hereby  demand  the  same  and  the  exact  amount  secured  by  and 

sum  of  you,  to  be  paid  within  the  time  due    upon  it,  with    interest   thereon 

specified  by  law,  as  you  have  attached  from  a  specified  date,  is  insufficient, 

said   property."     Held^   sufficient   for  Gassett  v,  Sanborn,  8   Gray  (Mass.) 

the  sum  of  two  thousand  dollars.  218. 

In    Hills    V.    Farrington,    6    Allen  4.  Brewster     v.    Bailey,    10    Gray 

(Mass.)  80,  the  mortgage  was  given  to  (Mass.)  37. 

secure  a  definite  sum  at  a  future  day,  5.  Hills     v.    Farrington,    3     Allen 

"  and  all  other  sums  of  money  which  (Mass.)  427;   Clark  v»   Dearborn,  103 

shall  hereafter  become  due  "  for  goods  Mass.  335. 

sold  by  the  mortgagee  to  the  mortga-  6.  In  Johnson  v.  Sumner,  I  Met. 
gor.  It  was  permitted  to  be  shown  by  (Mass.)  172,  the  securities  were  not  in 
parol  that  the  definite  sum  mentioned  the  hands  of  the  mortgagee,  and  he 
was  intended  and  agreed  by  the  par-  had  not  the  means  of  computing  the 
ties  to  cover  certain  specific  items  of  interest  exactly.  An  understatement 
liability,  and  a  statement  by  themort-  of  the  amount  of  interest  did  not  viti- 
gagee  to  the  attaching  officer  of  the  ate  the  demand.  The  case  of  Robin- 
aggregate  amount  due  therefor  was  son  v,  Sprague,  125  Mass.  582,  con- 
held  sufficient  when  the  particulars  tained  a  similar  statement  of  the 
were  not  asked  for.  amount  of  interest  due. 
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amount  actually  due  exceeds  the  value  of  the  property  ;  *  neither 
will  slight,  innocent,  and  immaterial  misstatements.'  The  notice 
should  conclude  with  a  demand  (or  its  equivalent)  for  the  amount 
claimed.* 

sutatory  Time. — Where  the  statute  fixes  the  time  within  which 
the  notice  must  be  given,  or  an  act  thereunder  be  done,  the 
notice  or  demand  must  conform  thereto.* 

Demand  when  ifeoefleary. — This  demand  or  notice  is  generally  a  nec- 
essary preliminary  to  a  suit  by  the  mortgagee  against  the  attaching 
parties,*  but  it  has  no  bearing  and  is  not  applicable  where  the 
mortgagor  is  also  the  attaching  creditor,*  or  in  actions  generally 
between  the  immediate  parties  to  the  mortgage.''  It  seems  tliat 
the  attorney  of  the  attaching  creditor  may  waive  the  same,  or 
extend  the  time  within  which  it  should  be  given  or  filed.*  In 
actions  for  the  wrongful  seizure  of  goods  a  complaint  otherwise 
sufficient,  and  which  shows  that  the  mortgage  debt  was  not  due 
at  the  time  of  the  alleged  attachment,  need  not  allege  its  non- 
payment.* 

c.  Actions  by  Attaching  Creditors — ^F«rm  «f  Bemedy.— The 

attaching  creditor  is  also  generally  limited  to  the  procedure 
in  form  and  manner  pointed  out  by  the  statute,**  although 
in  some  jurisdictions,  having  established  a  lien  upon  the  prop- 
erty by  levy  or  otherwise,  the  creditor  may  obtain  a  decree 
in  equity  for  the  absolute  sale  of  the  property  to  secure  the  ex- 
tinguishment of  the  mortgage  and  his  own  debt.** 

1.  Clark  V.  Dearborn,  103  Mass. 335.  was  held  not  a  compliance  with  the 

8.  Harding     v.    Coburn,    12    Met.  statute. 

(Mass.)  333.  ft.  Buck  v^  IngersoII,  11  Met.  (Mass.) 

Snmmarj. — Briefly,  a  demand  which  226;  Moriarty  v.   Lovejoy,   23   Pick, 

describes  the  mortgage  and  states  the  (Mass.)  321. 

sum  due  thereon,  and  adds  that  the  6.  Deering  v,  Warren,  i  S.  Dak.  35. 
mortgagee  will  hold  the  officer  or  at-  7.  Putnam  v,  Cushing,  10  Gray 
taching  creditor  responsible  for  the  (Mass.)  334. 
damages  sustained  by  the  detention  8.  Green  v.  Kelley,  64  Vt.  309. 
of  the  property,  is  sufficient  to  sustain  9.  Marcum  v.  Coleman,  8  Mont.  196. 
replevin  for  the  property  in  an  action  10.  Alabama. — Under  Code  of  Ala- 
for  damages,  Molineux  v,  Coburn,  6  bama,  §  2892,  the  creditor  may  levy 
Gray  (Mass.)  124;  and,  although  in-  upon  and  sell  the  equity  of  redemp- 
formal,  if  it  actually  covers  the  requi-  tion  in  personal  property,  and  is  en- 
sites  of  the  statute,  and  the  parties  titled  to  redeem  on  payment  or  tender 
have  not  been  misled  to  their  preju-  of  the  mortgage  debt.  He  cannot 
dice,  the  notice  will  suffice,  Rowley  compel  a  foreclosure  in  equity.  Bing- 
V.  Rice,  10  Met.  (Mass.)  7.  ham  v.  Vandegift,  93  Ala.  283. 

8.  Brewster    v.    Bailey,    10    Gray  Washington.  —  Under  Wash.    Code 

(Mass.)  37.  i88x,  §   I997i  an   attaching  creditor, 

4.  Vermont  Statute. — The  Rev.  Laws  whose  levy  on  mortgaged  property 
of  Vermont,  §  11 81,  provides  that  a  has  been  discharged  by  an  assign- 
resident  mortgagee  of  chattels,  when  ment  for  the  benefit  of  creditors,  may 
the  same  have  been  levied  upon  un-  intervene  in  an  action  to  foreclose  a 
der  attachment,  must  render  an  ac-  mortgage  of  personal  property,  and 
count  of  his  mortgage  debt  within  contest  the  validity  thereof;  the  other 
fifteen  days  after  demand.  creditors  cannot.     Ephraim  v.  Kelle- 

In  Green  v,   Kelley,  64  Vt.   309,  a  her,  4  Wash.  243. 

demand  (or  an  account  "forthwith!'  11.  GlorieuxT'.Schwartz(N.J.,i894), 
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In  such  proceedings  all  who  have  secured  a  lien  by  attach- 
ment,* or  judgment  against  the  property,*  may  enjoin  the  fore- 
closure of  a  fraudulent  chattel  niortgage^*  or  may  set  aside  a  fore- 
closure of  such  mortgage  actually  had."* 

PartiM. — In  all  such  proceedings  by  the  judgment  creditors,  or 
in  any  attempt  on  their  part  to  avoid  the  mortgage^  all  parties 
legally  interested  in  the  property  or  the  mortgage  should  be 
made  parties,*  that  complete  justice  may  be  done.® 

2.  GhByrnishmeat. — When  personal  property  mortgaged  has  passed 
over  to,  and  it  or  its  proceeds  are  in  the  hands  of,  the  mortgagees, 
the  creditors,  under  the  provisions  of  statutes  governing  attach- 
ments by  garnishment,  may  generally  reach  the  interest  of  the 
mortgagor  by  that  process.'' 

IX.  iKTESESie  OF  ASSIOlTEEi  FOB  BeHBFIT  W  CEEDITOBS.— 
Whenever  an  assignee  for  the  benefit  of  creditors  attacks  the 
mortgage,  the  specific  grounds  of  such  attack  must  be  set  forth.* 

X.  INTSSE6T8  OF  INHOCSKT  PVBCHABEBS. —  Innocent  purchasers 
for  value  of  the  mortgaged  property  without  notice,  seeking  to 
defend  their  title  on  that  ground,  should  aver  such  want  of  notice 
up  to  the  time  of  actual  payment  of  the  purchase  money.* 

XI.  IVTEBESTS  ^F  STRAHO£fi& — ^All  persons  not  subsequent  pur- 

28  Atl.  Kep.  470;  Rose  v.  Bevan,  10  lU.  App.  310,  aa  action  by  judgment 

Md.  466.  creditors  to  cancel  certain  mortgages, 

1.  Moritz   V.  Kaliske,  31   Abb.    N.  the    n>ortgagees    on    their    cross-bill 

Cas.  (N.  y.  Supreme  Ct.)  49;  Bremer  were  allowed  to  foreclose  their  mort- 

V.  Fleckenstein,  9  Oregon  266.  %^Z^- 

8.  Graham     Button    Co.   v.    Spiel-  7.  Metzler  v,  James,  12  Colo.  322; 

mann,  50  N.  J.  Eq,  120;  Smith  v»  Clar-  Letts  v.  McMaster,  83  Iowa  449;  Buck- 

endon  (Supreme  Ct).,  6  N.  Y.  Supp.  Reiner  Co.   v,   BeaCty,  82  Iowa   353; 

809.  Doane    v,    Garretson,   24    Iowa    351; 

8.   E.    C.    Meacham    Arms    Co.    v.  Fountain     v.    Smith,    70    Iowa    282; 

Swarts,  2  Wash.  Ter.  412.  Emery  v,  Seavey,  148  Mass.  566;  Chi- 

4.  Bremer  V.  Fleckenstein,  9  Oregon  cago  Lumber  Co.  v,  Fisher,  18  Neb. 
266.  334;    Root  V.   Davis,  $1   Ohio  St.  29. 

5.  Asflignee. — In  Burnham  v,  Dillon,  Contra^  Beckham  v.  Carter,  19  Mo. 
100  Mich.  352,  modified  in  100  Mich.  App.  596. 

359,  It  was  held  necessary  to  implead  AamishjiiMit    of   thfi  Agent  of   Kort- 

the  assignee  tor  the  general  benefit  of  gagee. — In    Citizens'   State    Bank    v, 

the  creditors  with  the  owner  of  the  Council  Bluffs  Fuel  Co.  (Iowa,  1894), 

mortgage,  in  an  action  by  a  creditor  57  N.  W.   Rep.  444,  it  was  held    that 

to  set  aside  a  chattel   mortgage  as  the  validity  of  the  mortgage  could  be 

fraudulent.  tested    by    the    garnishment    of    the 

Kumhers  of  a  ^rm  as  Kortgagees. — In  agent  of  the  mortgagee  holding  pos- 

Lyon   V,  Ballentine,  63  Mich.  97,   it  session  of  the  property. 

was  held  that  all  the  members  ol  a  8.  An  allegation  that  a  mortgage  is 

firm   in  whose  favor  a  chattel  mort-  void   under   the  bankrupt  law  is  not 

gage    was    made   had  a  right  to  be  sufficiently    explicit    without    setting 

heard,  when  an  attempt  wafi  made  to  out  the  clause  of  the  law  under  which 

charge  fraud,  actual  or  constructive,  the  claim  is  made  and  the  necessary 

and  thus  deprive  then]  of  their  prop-  facts   to    justify  the    introduction  of 

erty.    The   members  of  the  firm   in  evidence.   Smith  v.  Auerbach,  2Mont. 

that  case  were  not  made  parties,  and  348. 

the  proceedings  fell.  9.  Fowler  v,  Merrill,  11  How.  (U. 

6.  In  Robinson  Bank  v.  Miller,  47  S.)  375. 
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chasers  or  mortgagees  without  notice,  for  value,  or  judgment 
creditors  holding  liens  upon  the  property,  or  persons  attempted 
to  be  defrauded  by  the  joint  action  of  the  nnortgagor  and  mort- 
gagee, are  considered  strangers,  and  are  not  proper  parties  plain- 
tiff or  defendant,  and  can  in  no  way  question  the  validity  of  a 
chattel  mortgage.*  Neither  is  it  always  necessary  for  strangers, 
in  litigation  growing  out  of  the  mortgaged  property,  to  make 
mortgagees  parties.* 

Xn.  Actions  fos  Pevilties. — Actions  for  penalties  for  failure 
to  discharge  or  enter  satisfaction  of  mortgages  lie  in  favor  of  the 
persons  designated  in  the  statute  creating  such  penalty,*  and  only 
against  the  parties  also  designated  by  statute,*  A  recovery  may 
include  all  the  elements  of  recovery  mentioned  in  the  statute.' 

Xm.  Offenses  and  Indictkents.— Where  statutory  offenses 
are  created  touching  dealings  with  mortgaged  property,  every 
element  of  such  offense  enumerated  in  the  statute  should  be  care- 
fully embodied  in  the  information  or  indictment  for  the  same.* 

1.  Liddle  v.  Allen  (Iowa,  i894)»  57  that  the  equities  between  the  parties 
N.  W.  Rep.  603;  Bowers  v.  Bodley,  4  should  be  settled  in  the  injunction 
III.  App.  279;  Hulsizer  v.  Opdyke  (N.  suit,  and  that  certain  lien  holders,  one 
J.,  1888),  13  Atl.  Rep.  669;  Howe  v.  a  junior  mortgagee,  should  be  brought 
Cochran,  47  Minn.  403;  Ellingboe  v,  into  the  suit.  The  bringing  in  of 
Brakken,  36  Minn.  156:  Marcum  v.  these  parties  was  held  unnecessary  io 
Coleman,  8  Mont.  196;   People's  Sav.  the  injunction  suit. 

Bank  v.  Bates,  120  U.  S.  556;  Bessey  8.  Coffman  v.  Hillard,  44  Kan.  53^1 

V,  Windham.  6  Q.  B.  166,  51  E.  C.  L.  Beal  v.  White,  28  Minn.  6. 

166,  14  L.  J.,  Q.  B.  7.  4.  Parkhurst    v.   Clyde  First  Nat. 

Persona    Defrauded.'— Creditors    de-  Bank,  53  Kan.  136. 

frauded.  or  attempted  to  be  defrauded,  6.  Under  the  Vt.  acts  1882,  No.  69, 

by  fraudulent  representations,  on  the  §  2,  the  plaintiff  may  unite  a  claim 

strength  of  which  goods  are  sold  to  tor  the  penalty  and  all  damages  sds- 

the     mortgagor,     who    subsequently  tained  by  the  nonaction  of  the  mort- 

places    a   mortgage    thereon,   should  gagee.     Giffen  v.  Barr,  60  Vt.  599* 

make  the  mortgagees  conspiring  with  6.  Mooney  v.  State,  25  Tex.  ApP- 

the  mortgagor  parties  to  an  action  to  31;  State  v.  Woods,  104  N.  Car.  698. 

rescind  the  sale,  and  all  such  creditors  EqniYslentExpreMloiii.— If  the  plead* 

are    proper    parties     plaintiff    whose  ing  follow  closely  the  spirit  and  intent 

property   may  be    included    in    such  of  the  statute,  it  will  generally  suffice, 

mortgages.      Cohen  v.  Wolff,  92  Ga.  In  Williams  v.  State,  27  Tex.  App* 

199.  258,  the  indictment,  instead  of  alleg- 

2.  Krall  v,  Campbell  Printing  Press,  ing.  in  the  language  of  the  siaiuiCi 
etc.,  Co.,  79 Tex.  556,  was  a  proceeding  that  the  defendant  did  *'  remove"  i^* 
to  enjoin  the  levy  of  an  execution  on  property  out  of  the  state,  alleged  that 
the  property  of  a  surety  on  a  replevy  he  did  **run"  it  out  of  the  state, 
bond  against  whom  judgment  had  Held^l\i2X  "run,"  in  this  connection, 
been  obtained  under  the  following  was  equivalent  to  •*  remove." 
circumstances:  The  bond  upon  which  Failing  to  Diioharge  the  Deht.— '^"5 
the  original  action  was  founded  had  Mississippi  Code,  §  2909,  makes  u 
been   lost,  and   an    inaccurate  copy,  an  offense  to  remove  property  subject 

greater  in  amount  and  omitting  one  of  to  a  lien  from  the  county  without  ini' 

the  sureties,  substituted.     The  miss-  mediately  discharging  the  lien-    ^^ 

ing  bond  was  found,  whereupon  the  Polk   v.   State,  65   Miss.  433,  i^  ^^^ 

plaintiff  moved  to  correct  the  judg-  held  that  an  affidavit  which  failed ^*^ 

ment,  or   to   set  it  aside   and  again  state  the  negative  requisite  that  jf^ 

docket  the  cause  for  trial.     The  sure-  defendant    did   not   immediately  dis* 

ties  contested   the    motion,  claiming  charge  the  lien  was  insufficient. 
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The  most  common  of  these  offenses  is  probably  the  selling,  re- 
moving, or  disposing  of  the  property,  with  the  intent  to  defraud 
the  mortgagee  and  without  his  written  consent.  In  indictments 
for  these  offenses  the  existence  of  a  valid  mortgage,*  the  fact  of 
acknowledgment  and  filing  when  the  statute  applies  only  to  such 
liens  as  are  recorded,*  the  name  of  the  person  or  persons  to 
whom  the  alleged  sale  was  made,  or  ignorance  thereof,*  a 
description  of  the  property,*  the   intent   to  defraud    the    mort- 

1.  Satchell  z/.  State,  i  Tex.  App.  (describing  it)  contained  in  the  mort- 
438.  gage.     On  demurrer  for  alleged  du- 

In   Wilson  v.  State  (Neb.,  1895),  62  plicity  it  was  held  that  the  complaint 

N.  W.  Rep.  209,  it  was  held   that,  in  charged  one  offense,  a  sale  to  divers 

an    information    under    Neb.    Comp.  persons,    not   divers   sales   to    divers 

Stat.,    c.    12,  §    10,    for    fraudulently  persons.     State  v.  Williams,  32  Minn, 

moving    mortgaged    property  out  of  537. 

the  county,  it  is  unnecessary  to  aver  4.  An  indictment  on  Gen.  Stat. Mass., 
that  the  mortgage  was  in  writing,  c.  161,  §  61,  alleged  the  fraudulent  re- 
The  allegation  that  the  defendant  moval  and  concealment  of  mortgaged 
**  duly  mortgaged  and  thereby  con-  property,  which  was  described  as  "a 
veyed  "  meets  the  requirements  of  the  large  quantity  of  ready-made  cloth- 
statute,  ing,  the  whole  of  the  value  of  $500;  a 

Conditional  Kortgage.  —  An  indict-  large  quantity  of  dry  goods,  the  whole 
roent  which  charges  a  defendant  with  of  the  value  of  $500;  a  large  quantity 
disposing  of  property  which  had  been  of  hats  and  caps,  the  whole  of  the 
conditionally  mortgaged,  but  fails  to  value  of  $500,  which  said  personal 
state  that  the  mortgage  became  ab-  property  the  jurors  cannot  more  par- 
solute  by  the  happening  of  the  con-  ticularly  describe."  A  description  was 
dition  before  sale,  is  bad.  State  v,  also  given  of  the  mortgage.  The  alle- 
Devereux,  41  Tex.  383.  gation  that  the  jurors  cannot  more  par- 

2.  State  t/.  Harberson,  43  Ark.  378.  '  ticularly   describe   the   property   was 
8.  State   V,    Hughes,    38   Neb.    366;  held  to  excuse  the  want  of  greater  par- 
Smith  V,  State,  26  Tex.  App.  577;   Al-  ticularity  in  the  description,  if  it  would 
exander   v.  State,  27   Tex.   App.    94;  have  been  otherwise  required.     Com. 
Armstrong    v.    State,   27    Tex.    App.  v,  Strangford,  112  Mass.  289. 

462.  Incorrectly  Described  in  Mortgage. — 
In  State  v.  Harberson,  43  Ark.  378,  If  the  property  was  incorrectly  de- 
it  was  held  that  while  the  omission  of  scribed  in  the  mortgage,  the  indict- 
such  statement  might  not  be  a  fatal  ment,  after  alleging  the  description  of 
defect,  it  was  better  to  set  it  out.  the  property  as  contained  in  the  mort- 
In  Presley  v.  State,  24  Tex.  App.  gap:e,  should  further  allege  that  such 
494,  the  indictment  alleged  that  the  description  was  incorrect,  stating 
mortgaged  property  was  fraudulently  wherein  it  was  incorrect,  and  also  al- 
disposed  of  by  the  accused  to  some  leging  a  true  description  of  the  prop- 
person  to  the  grand  jury  unknown,  erty.  Coleman  v.  State,  21  Tex.  App. 
The  evidence  showed  that  it  was  dis-  526. 

posed  of  to  one  Ike  Thomas,  and  that  Value  of  Property. — In  State  v.  Ladd, 
the  grand  jury  either  knew,  or  by  the  32  N.  H.  no,  which  was  a  prosecution 
exercise  of  reasonable  diligence  could  for  the  sale  of  mortgaged  property, 
have  ascertained,  that  fact.  Held^  Fowler,  J.,  said:  '*  In  the  present 
that  the  indictment  was  sufficient  to  case,  by  the  express  terms  of  the  stat- 
charge  the  offense  of  fraudulently  dis-  ute,  the  amount  of  the  fine  to  be  im- 
posing of  mortgaged  property;  but  posed  upon  the  respondent,  if  con- 
the  evidence  disproving  an  essential  victed,  depends  on  the  value  of  the 
allegation  in  the  indictment  was  insuf-  colt  when  sold.  It  was  therefore  es- 
ficient  to  support  the  conviction.  sential  that  his  value  at  the  time  of 
"Divers  Other  Persons."— An  indict-  the  sale  should  be  proved  on  the  trial, 
ment  averred  that  defendant  did  sell  and  found  by  the  verdict  of  the  jury; 
and  dispose  of  to  one  G.  and  divers  and  if  essential  to  be  proved  and 
other  persons  whose  names  were  to  found,  it  was  necessary  to  be  averred 
the  grand  jury  unknown  the  property  in  the  indictment." 
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gagee^*  and  that  the  alleged  sale  was  made  during  the  life  of  the 
mortgage  and  without  the  consent  of  the  mortgagee,  or  the  owner 
or  holder  of  the  mortgage  debt,  should  all  appear  by  proper  aver- 
ment.* 

Ceitaiiity--C«BUBeiie«iieftt  and  ConeltuiioA. — The  indictment  should  Oth- 
erwise be  definite  and  certain,*  and  contain  the  usual  formal 
commencement  and  conclusion.* 


1.  State  V,  Ruhnke.  27  Minn.*  309; 
Atwell  V.  State,  63  Ala.  61;  Satchell  v. 
State,  I  Tex.  App.  438. 

Michigan.  —  It  was  held  that  an 
information  under  Act  No.  18,  Mich. 
Laws  of  1889,  should  allege  that 
the  defendant  removed  the  property 
**  with  intent  to  defraud  the  mortgagee 
or  assignee  of  said  mortgage."  To 
simply  charge  that  respondent  re- 
moved the  property  with  intent  to 
defraud  a  certain  named  person  with- 
out alleging  that  he  is  the  mortgagee 
or  assignee  is  insufficient,  though  it  is 
too  late  to  object  to  such  omission 
after  plea.  People  v,  Schultz,  85 
Mich.  114. 

Nebraska. — Comp.  Stat.  Neb.,  c.  12, 
§  9,  provides  that  any  mortgagor  of 
personalty  who  **  shall,  during  the  ex- 
istence of  the  lien  or  title  created  by 
such  mortgage,  sell,  transfer,  or  in  any, 
manner  dispose  of  said  personal  prop- 
erty, or  any  part  thereof,  so  mort- 
gaged, to  any  person  or  body  cor- 
porate, without  first  procuring  the 
consent  of  the  mortgagee  of  the  prop- 
erty to  such  sale,  transfer,  or  dis- 
posal, shall  be  deemed  guilty  of  a 
felony,  and  on  conviction  thereof  shall 
be  imprisoned  in  the  penitentiary  for 
a  term  not  exceeding  ten  years,  and 
be  fined  in  a  sum  not  exceeding  one 
thousand  dollars."  Held,  that  under 
the  statute  it  is  not  necessary  that 
the  indictment  should  allege  that  the 
act  was  done  with  intent  to  defraud. 
State  V.  Hurds,  19  Neb.  316. 

2.  State  V,  Hughes,  38  Neb.  366. 
North  Carolina. — An  indictment  for 

disposing  of  mortgaged  property  un- 
der the  Act  of  1873-74,  c.  31,  is  fatally 
defective  if  it  fails  to  set  forth  that 
the  lien  was  in  force  at  the  time  of 
sale,  the  party  to  whom  sold,  and  the 
manner  of  disposition.  State  t^.  Burns, 
80  N.  Car.  376;  State  v,  Pickens,  79 
N.  Car.  652. 

Iowa. — An  indictment  under  Code  of 
Iowa,  §  3895,  which  provides  as  fol- 
lows:   *'  If  any  mortgagor  of  personal 


property,  while  his  mortgage  of  it  re- 
mains unsatisfied,  wilfully  destroy, 
conceal,  sell,  or  in  any  manner  dispose 
of  the  property  covered  by  such  mort- 
gage, without  the  consent  of  the  then 
holder  of  such  mortgage,  he  shall  be 
deemed  guilty  of  larceny  and  punished 
accordingly,"  must  aver  that  the  mort- 
gage was  unsatisfied  at  the  time  of 
the  offense  charged.  State  v.  Gustaf- 
son,  50  Iowa  195. 

8.  An  indictment  charging  that  de- 
fendant **  feloniously  did  sell,  barter, 
or  otherwise  dispose  of  a  mortgaged 
horse"  is  too  uncertain.  Cooper  r. 
State,  37  Ark.  412. 

Dnplidty.  —  An  indictment  under 
Gen.  Stat.  Mass.,  c.  161,  (^61,  which 
avers  in  one  count  that  the  defendant 
removed  and  concealed,  and  aided  and 
abetted  in  removing  and  concealing, 
mortgaged  property,  is  not  open  to 
the  objection  of  duplicity.  The  aver- 
ment of  aiding  and  abetting  is  su- 
perfluous, and  no  evidence  could  have 
been  introduced  or  conviction  had  on 
such  allegation  which  would  not 
have  been  competent  if  that  aver- 
ment were  omitted.  Com.  v.  Wal- 
lace, to8  Mass.  12. 

Variance. — In  a  prosecution  before 
the  county  court  under  Code  of  Ala. 
1876,  §  4354,  for  selling  or  conveying 
personal  property  covered  by  written 
mortgage,  there  is  no  variance  where 
the  accusation  avers  that  the  mort- 
gage was  written  or  printed,  and  the 
mortgage  shown  in  evidence  is  partly 
written  and  partly  printed.  Johnson 
V.  State,  69  Ala.  593. 

The  offspring  of  female  animals 
which  have  been  conveyed  by  mort- 
gage are  equally  subject  to  the  in- 
cumbrance; and  on  prosecution  for 
removing  mortgaged  property  de- 
scribed in  the  indictment  as  two  cows 
and  two  calves  a  mortgage  executed 
one  year  previously,  conveying  two 
cows  only,  is  admissible  as  evidence. 
Dyer  v.  State,  88  Ala.  225. 

4.  See  article  Indictments. 
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CHEATS. 

See  FALSE  PRETENSES. 


CHECKS. 

See  NEGOTIABLE  INSTRUMENTS. 


CIRCUIT  COURTS. 

See  UNITED  STATES  COURTS. 
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Beflnition.  CITA  TJONS.  la  What  Cuas  Vftd. 

I.  DEFliriTIOV. — A  citation  is  a  writ  issued  out  of  a  court  of 
competent  jurisdiction,  commanding  a  person  therein  named  to 
appear  on  a  day  named  and  do  something  therein  mentioned,  or 
show  cause  why  he  should  not.* 

IL  Distinction  between  Citation,  Notice,  and  Suhxons.— A 

citation  should  not  be  confused  with  a  notice,  a  much  less  formal 
document  which  requires  neither  the  seal  of  the  court  nor  service 
by  an  officer;  *  or  with  a  summons,  which  latter  is  not  necessarily  a 
writ  or  process,*  while  the  citation  is.*  A  citation  requires  the 
personal  attendance  of  the  party  before  the  court,  while  a  sum- 
mons *  or  a  notice  may  not.* 

III.  Obigin  of  Present  Use.  —  Ecclesiastical  courts  exercised 
a  sort  of  paternal  guardianship  over  all  ecclesiastical  subjects,  and 
cited  before  them  all  such  subjects  who  committed  infractions 
upon,  or  failed  to  comply  with,  the  ecclesiastical  laws.^  Among 
the  cases  submitted  to  their  jurisdiction  were  causes  matrimonial* 
and  testamentary.®  The  process  to  call  a  party  before  these 
courts  was  termed  a  citation. *• 

IV.  In  What  Cases  Used— 1.  Wills.— The  citation  is  most  fre- 
quently met  with  in  proceedings  in  the  probate,  surrogate,  and 

1.  Bouvier  Law  Diet. ,  title  Citation,  answer  within  a  specified  time,  it  is  not 
*'  An  official  call  or  notice  to  appear  in  strictly  a  citation,  but  a  summons.  See 
court."     Arnold    v.    Sabin,    i    Cush.     article  Summons. 

(Mass.)  529.  4.  Anderson  Law  Diet.  182;  Perez 

2.  Chief-justice  Willie,  in  Perez  v.     v.  Perez,  59  Tex.  325. 

Perez,  59  Tex.  322,  draws  this  dis-  6.  Anderson  Law  Diet.  182,  992. 
tinction:  **  The  words  *  citation  '  and  6.  Perez  v,  Perez,  59  Tex.  324;  An- 
*  notice  '  are  by  no  means  synonymous,  derson  Law  Diet.  714. 
A  citation  is  a  writ  well  known  to  our  7.  3  Blackstone  Com.  87. 
law,  and  always  has  the  same  signi-  8.  Sir  William  Blackstone,  in  his 
fication.  It  must  be  directed  to  some  Commentaries,  vol.  iii.,  p.  92,  says: 
officer,  and  must  be  served  by  him;  it  '*If  we  consider  marriages  in  the  light 
must,  if  issued  by  a  court  having  a  of  mere  civil  contracts,  they  do  not 
seal,  be  under  the  seal  of  the  court,  seem  to  be  properly  of  spiritual  cogni- 
It  must  contain  the  names  of  the  zanee.  But  the  Romanists  having  very 
parties  upon  whom  service  is  to  be  early  converted  this  contract  into  a 
had,  unless  in  the  exceptional  ease  of  holy  sacramental  ordinance,  the 
unknown  heirs,  etc.,  of  a  deceased  church  of  course  took  it  under  her 
person,  who  are  to  be  served  by  pub-  protection  upon  the  division  of  the 
lication.  A  notice  is  much  less  formal,  two  jurisdictions." 
It  is  not  necessarily  under  seal,  al-  9.  In  regard  to  ecclesiastical  juris- 
though  issued  by  a  court  of  record,  diction  over  matters  testamentary, 
It  may  be  served  by  others  than  the  the  same  commentator,  on  p.  95'^^' 
sheriflF  or  like  ministerial  officer.  It  *' This  branch  of  the  ecclesiastical  jo- 
may,  as  in  eases  of  the  probate  of  risprudenee  was  a  peculiar  constitution 
written  wills,  be  executed  by  the  clerk,  of  this  island"  (Great  Britain).  Al- 
and that  by  merely  posting  at  public  though  originally  cognizable  in  the 
places."  King's  Court  of  common  law,  it  ^^ 

8.  Anderson  Law  Diet.  992;  Gilmer  transfeiyed  to  the  jurisdiction  0^  ^"* 

V,  Bird,  15  Fla.  410;  Hanna  v,  Russell,  church,  by  the  favor  of  the  cro^****^ 

12  Minn.  80;  Mezehen  v.  More,  54  Wis.  a  natural  consequence  of  grantinR  y* 

214.  the  bishops  the  administration  of  ^ 

When,  instead  of  requiring  the  party  intestate's  effects.  ^. 

cited  to  appear  personally  before  the        10.  Anderson  Law  Diet.  198;  3  B**^ 

court,  the  writ  calls  upon  him  to  file  an  stone  Com.  100. 
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orphans'  courts.  It  is  there  employed  to  summon  interested  par- 
ties to  witness  and  participate  in  the  proof  of  a  will ;  *  and,  in  case 
the  party  named  as  executor,  or  in  possession  of  the  v^ill,  fails 
to  voluntarily  present  the  same  for  probate  within  a  reasonable 
time  after  the  death  of  the  testator,  to  call  him  before  the  proper 
court  to  prove  the  same  ;  *  and  to  bring  all  interested  parties  be- 
fore the  court  in  proceedings  to  revoke  such  probate  and  letters 
already  granted  thereon.' 

2.  Executors  and  Administrators. — In  the  probate  court  a  citation 
is  also  used  to  summon  an  executor  or  administrator  to  an  ac- 
counting,* and,  when  advisable,  all  parties  interested  therein  ;  * 
or  to  bring  an  executor  or  administrator  into  court  to  correct  his 
inventory,®  or  to  show  why  a  certain  claim  or  creditor  of  the 
estate  '^  or  a  legacy  should  not  be  paid,®  or  to  make  a  final  set- 


1.  Abila  V,  PadiHa,  14  Cal.'  103; 
Brown  v,  Anderson,  13  Ga.  171; 
Keeney  v.  Whitmarsh,i6  Barb.  (N.  Y.] 
141;  Walsh  V.  Ryan,  i  Bradf.  (N.  Y.j 
433;  Dyer  v,  Erving,  2  Dem.  (N.  Y. 
160;  Matter  of  Powers,  6  Civ.  Pro. 
Rep.  (N.  Y.  Surrogate  Ct.)  326;  Mat- 
ter of  Gavin's  Estate,  15  Civ.  Pro. 
Rep.  (N.  Y.  Surrogate  Ct.  )39o;  Matter 
of  BarthoHcks'  Will  (Surrogate  Ct.), 
22  N.  Y.  St.  Rep.  911. 

Parties  Interested. — The  parties  con- 
sidered as  thus  interested  are  enumer- 
ated in  the  local  statutes,  and  are 
generally,  as  in  New  York^  the  hus- 
band or  wife,  and  all  the  heirs  and 
all  the  next  of  kin  of  the  testator.  N. 
Y.  Code  Civ.  Pro.,  §  2614. 

Fartiee  not  Bound. — Persons  not  thus 
formally  made  parties  are  not  bound 
by  the  proceeding.  Clemens  v,  Pat- 
terson, 38  Ala.  721. 

8.  Finch  v.  Finch,  14  Ga.  362. 

8.  Matter  of  Soule,  22  Abb.  N.  Cas. 
(N.  Y.  Surrogate  Ct.)  239,  6  Dem.  (N. 
Y.)  137,  19  N.  Y.  St.  Rep.  532;  Collier 
V.  Idley,  I  Bradi.  (N.  Y.)  94;  Benedict 
V,  Cooper,  3  Dem.  (N.  Y.)  362;  Bray 
V.  Smith,  I  Dem.  (N.  Y.)  168;  Matter 
of  McGowan,  28  Hun  (N.  Y.)246;  Mat- 
ter of  Gouraud's  Will,  95  N.  Y.  256,  28 
Hun  (N.  Y.)  561;  Matter  of  Hoyt,  31 
Hun  (N.  Y.)  176;  Hoyt  v.  Hoyt,  112 
N.  Y.493;  Matter  of  Stewart's  Estate, 
131  N.  Y.  274;  Matter  of  Bonnett's 
Win  (Surrogate  Ct.),  9  N.  Y.  Supp. 
459;  Matter  of  Hamilton's  Will  (Surro- 
gate Ct.),  20  N.  Y.  Supp.  73. 

In  the  Matter  of  Gouraud's  Will,  95 
N.  Y.  256,  where  the  statute  required  a 
petition  for  the  revocation  of  a  will  to 
be  filed  within  one  year  from  the  re- 
cording of  the  decree  admitting  the 


will  to  probate,  it  was  held  that  if  the 
petition  was  tiled  within  that  time  the 
citation  need  not  necessarily  issue 
within  the  limited  period.  The  same 
was  also  the  ruling  in  Matter  of 
Phalen,  16  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  292,  51  Hun  (N.  Y.)  208. 

4.  George  v.  Elms,  46  Ark.  260;  In 
re  Steele,  65  111.  322;  Poughkeepsie 
Bank  v.  Hasbrouck,  6  N.  Y.  216; 
Schlegel  v.  Winckel,  2  Dem.  (N.  Y.) 
232;  Hood  V.  Hood,  85  N.  Y.  561; 
Peters'  Estate,  i  Phila.  (Pa.)  581; 
Harley's  Estate,  i  Phila.  (Pa.)  511; 
Stevens'  Estate,  L.  Bar.  (Pa.)  58; 
Dickson's  Estate,  32  Leg.  Int.  (Pa.) 
249;  Painter's  Estate,  32  Leg.  Int. 
(Pa.)264,  iW.  N.  C.  (Pa.)i9o;  Nixon's 
Estate,  38  Leg.  Int.  (Pa.)  224;  Meli- 
zets*  Appeal,  17  Pa.  St.  449;  Hubley's 
Appeal,  19  Pa.  St.  138;  Shaffer's  Ap- 
peal, 46  Pa.  St.  131;  Monigle's  Estate, 
I  W.  N.  C.  (Pa.)  234;  Callender's 
Estate,  I  W.  N.  C.  (Pa.)  518. 

Aooonnt  and  Diitrilrate. — The  citation 
cannot  include  both  an  accounting 
and  a  distributing.  They  must  be 
separate.  Mazurie's  Estate,  11  Phila. 
(Pa.)  143. 

Special  Aceonnting. — Citation  may  be 
used  to  bring  the  executor  or  adminis- 
trator before  the  court  to  account  for 
the  proceeds  of  real  estate  sold  under 
a  power  in  the  will.  Clark  v,  Clark, 
8  Paige  (N.  Y.)  152. 

6.  MatterofHodgman's  Estate  (Su- 
preme Ct.),  31  N.  Y.  St.  Rep.  479. 

6.  Clayton  v,  Wardell,  2  Bradf.  (N. 
Y.)i. 

7.  Munroe  v.  People,  102  III.  406; 
Peyser  v.  Wendt,  2  Dem.  (N.  Y.)  221. 

8.  Matter  of  Peeks'  WiH  (Supreme 
Ct.),  6  N.  Y.  St.  Rep.  60. 
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tlement  ^  and  to  summon  all  legally  interested  in  such  settle- 
ment,* or  to  make  a  distribution  of  the  estate,*  and  to  summon 
all  legally  interested  in  such  distribution ;  *  or  to  bring  such  offi- 
cers before  the  court  in  proceedings  for  their  removal.* 

3.  Tnutees  and  Guardiaiu. — The  citation  is  also  used  in  these 
courts  in  like  proceedings  as  to  testamentary  trustees  ®  and  guard- 
ians.'' 

4.  Statutory  Frooeedings. — Many  other  instances  of  its  use  in  stat- 
utory proceedings  in  these  courts  have  received  the  quiet  acquies- 
cence of  the  courts  and  the  profession,  and  consequently  have 
found  no  place  in  the  records  of  courts  of  last  resort.® 

6.  Suamary. — In  short,  it  seems  to  be  the  proper  process  in  the 
tribunals  named  to  bring  any  necessary  party  before  them,  even 
in  the  absence  of  statutory  provisions  authorizing  the  same.* 

V.  FORH  AHl)  EeQUISITES. — The  citation  is  issued  by  a  court  of 
competent  jurisdiction,  in  the  name  of  the  state  or  people,**  and 
is  directed  to  the  persons  to  be  cited  or  to  the  4>roper  officer 
authorized  to  serve  the  same,  as  the  statute  may  provide,**  It 
must  show  the  object  of  the  appearance  or  the  nature  of  the  de- 
mand upon  the  party  cited,**  which  must  be  single  in  its  object,** 

1.  George  v.  Goldsby,  23  Ala.  or  wards.  5.  To  call  before  them  for 
326.  instruction,  discipline,  or  other  proper 

2.  Hallett  v*  Hare,  5  Paige  (N.  ¥•)  action  any  administrator,  executor, 
315.  guardian,  or  trustee  having  the  ad- 

3.  Reynolds  v.   People,  55  111.  328.  ministration  of  any  estate  by  virtac 

4.  Matter  of  Quinn's  Estate  (Surro-  of  an  appointment  from  the  court  so 
gate  Ct.),  9  N.  Y.  Supp.  550.  citing,   and   consequently    under  its 

5.  Murray  V.  Oliver,  3  B.  Mon.  (Ky.)  immediate  supervision,  and  to  thus 
i;  Morgan  v.  Dodge,  44  N.  H.  261;  call  upon  such  officers  to  answer  for 
White's  Succession,  9  Rob.  (La.)  353;  any  misfeasance,  malfeasance,  or  aon- 
Harrison  v,  Clark,  87  N.  Y.  572.  feasancein  the  administratioa of  their 

6.  Hartman's  Appeal,  90  Pa.  St.  trust,  or  to  furnish  additional  security, 
203.  or  to  reader  an  accounting  of  their 

Eseoator   of   Trustee. — In    Schoch's  stewardship,   or    to    answer  to  pro- 
Estate,  II  W.  N.  C.  (Pa.)  288,  the  ex-  ceedin^s  for  their  removal, 
ecutor  of  a  deceased  cotrustee  was  so  9.  So  held  where  the  executor  dis- 
called  before  the  court  to  file  an  ac-  covered   an  heir  leho  had  not  been 
count  for  his  testator.  cited  in  at  the  proving  of  the  will,  and 

7.  Stinson  s>.  Lear y,  69  Wis.  269.  this  process  was  used  to  bring  such 

8.  Nearly  all  jurisdictions  in  enact-  heir  before  the  court  to  show  cause 
ments  governing  proceedings  in  the  why  the  proceedings  should  not  stand, 
courts  named  confer  upon  them  special  Matter  of  Crumb's  Will,  6  Dem.  (N. 
authority  to  issue  citations  in  the  fol-  Y.)  478,  18  N.  Y.  St.  Rep.  254. 
lowing  instances:  i.  To  summon  the  10.  Reynolds  v.  People,  55  111.  328. 
heirs  at  law  and  next  of  kin  and  hus-  Compare  Bludworth  v,  Sompeyrac,  3 
band  or  wife  to  attend  at  the  probate  Martin  (La.)  719. 

of  the  will.     2.  To  sunnnon  a  party  11.  Perez  v,  Pere«,  59  Tex.  322. 

withholding  a   will  of  a  testator  to  12.  Childress   v,  Childress,  49  Ala. 

present  the  document  for  probate.    3.  237. 

To  summon  the  executor  or  admiais-  Name  of  Propoaed  Mminiitrator.— The 

trator  and   parties  interested  before  name  of  the  proposed  administrator 

them  in  proceedings  to  revoke  letters  need    not    appear    in    the    citation, 

erroneously  granted.    4,  To  summon  Robinson  v,  Epping,  24  Fla.  237. 

parties  embezzling,    withholding,   or  13.  An  executor,  for  instance,  may 

secreting  estates  of  deceased  persons  be  cited  to  account,  bat  not  to  accoaat 
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and  to  which  the  proceedings  will  be  limited.* 

Test  and  Seal. — Finally,  it  must  bear  the  test  and  seal  of  the  court 
from  which  it  is  issued.* 

VI.  MlSCELLAHEOTTS — Amendments. — The  citation  maybe  amended.* 

DefecU— How  Waived. — Defects  in  the  citation  are  waived  by  appear, 
ance  and  participation  in  the  proceedings.* 

Alias  Oitatione. — An  alias  citation  may  issue  to  bring  in  parties  nec- 
essary for  a  complete  adjudication  upon  the  subject  matter.* 

Failure  to  Obey. — A  failure  to  obey  a  personal  citation  subjects  the 
offender  to  punishment  for  contempt,  or  renders  him  otherwise 
amenable  to  the  court  issuing  the  process.® 

Service. — The  citation  is  served  in  strict  compliance  with  the 
statutory  direction  pertaining  to  any  special  proceeding  in  which 
it  may  be  issued^  personally,  or  as  an  ordinary  process.^ 


and  distribute.  Mazurie's  Estate,  33 
Leg.  Int.  (Pa.)  256;  Childress  v.  Chil- 
dress, 49  Ala.  237;  Hughes  v.  Ring- 
staff,  II  Ala.  563. 

1.  Blackwell  v,  Vastbinder,  6  Ala. 
218;  Munroe  v.  People,  102  III.  406. 

In  default  of  an  appearance  under 
a  citation  to  show  cause  why  a  certain 
claini  should  not  be  paid,  the  adminis- 
trator cannot  be  removed  without 
further  citation.  Munroe  v.  People, 
102  111.  406. 

2.  Matson  v.  Swenson  (Dak.,  1894), 

58  N.  W.  Rep.   570;  Perez  v,   Perez, 

59  Tex.  322. 

8.  DriscoU  v.  Stanford,  74  Me.  103; 
Matter  of  Soule's  Will,  46  Hun  (N.  Y.) 
661,  13  Civ.  Pro.  Rep.  (N.  Y.)  171,  11 
N.  Y.  St.  Rep.  695,  12  N.  Y.  St.   Rep. 

693. 
Official  DeMription. — In  the  Matter  of 

Soule,  6  Dem.  (N.  Y.)  137,  the  citation 


issued  to  call  in  the  executors,  in  pro- 
ceedings to  secure  the  revocation  of 
a  will,  nowhere  designated  them  as 
executors,  and  an  amendment  was  al- 
lowed inserting  this  description. 
Judge. — In   Williamson   v.    Nabers, 

14  Ga.  285,  a  rule  of  court  that  a  cita- 
tion should  issue  in  the  name  of  two 
judges  was  held  to  be  directory  only, 
and  the  name  of  a  judge  omitted  was 
allowed  to  be  inserted. 

4.  Sankey  v,  Sankey,  6  Ala.  607; 
Davis  V,  Davis,  6  Ala.  611;  Abila  v, 
Padilla,   14  Cal.   103;  Brick's  Estate, 

15  Abb.  Pr.  (N.  Y.  Surrogate  Ct.) 
12. 

5.  Matter  of  Phalen's  Estate,  16 
Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
292,  51  Hun  (N.  Y.)  208,  21  N.  Y.  St. 
Rep.  34. 

6.  Vincent  v,  Daniel,  59  Ala.  602. 

7.  See  article  Servicb  of  Process. 
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See  UNITED  STATES  COURTS. 


CIVIL  ACTION. 

See  ACTIONS:   CODE  PROCEDURE. 


CIVIL  DAMAGE  ACTS. 

By  W.  A.  Martin. 

I  Oeheeal  Vatvse  of  Acts,  542. 
n.  Natttbe  and  Foem  or  Action,  543. 
m  The  Declaeatioh^  Coxflaiht,  oe  Pbtitiov,  543. 

I.  Parties,  543. 

a.  Plaintiffs,  543. 

b.  Defendants,  544. 
3*   The  Allegations,  546. 

a.  Cause  of  Intoxication,  546. 

b.  Action  against  Owner—Knowledge  of  Unlawful  SaU, 

547. 

c.  Kind  of  Liquor  Sold,  548. 

d.  lujuries  the  Result  of  Intoxication^  548. 

e.  Proximate  Cause,  548. 

f.  Knowledge  of  Purchaser's  Intoxication,  549. 

g.  Knowle^e  that  Purchaser  was  Habitual  Drunkard, 

549- 
h.    Waiver,  549. 

/.  Notice  not  to  Sell,  55a 

J.  Charging  fury,  551. 

k.  Negativing  Contributory  Negl^ence,  55a 

L  Oeheeal  Vatuee  of  Acts. —  The  so-called  civil  damage 
acts  which  are  now  in  force  in  a  number  of  the  states  are  of 
comparatively  recent  enactment,  and  usually  provide  that  the 
husband,  wife,  parent,  child,  guardian,  employer,  or  other  person, 
who  shall  be  injured  in  person,  property,  or  means  of  support  by 
any  intoxicated  person,  or  in  con.sequence  of  the  intoxication, 
habitual  or  otherwise,  of  any  person,  shall  have  a  right  of  action  in 
his  or  her  name,  severally  or  jointly,  against  any  person  or  persons 
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who  shall,  by  selling  or  giving  away  intoxicating  liquors,  cause 
the  intoxication,  in  whole  or  in  part,  of  such  person,  and  that  any 
person  or  persons  owning,  renting,  or  permitting  the  occupation  of 
any  building  or  premises  and  having  knowledge  that  intoxicating 
liquors  are  to  be  sold  therein  shall  be  liable  severally  or  jointly 
with  the  persons  selling  the  liquor.*  Though  these  acts  usually 
provide  that  any  person  injured  may  maintain  an  action  for  the 
injuries,  most  of  the  actions  thereunder  are  brought  by  the  wife, 
and  of  these  actions  by  far  the  larger  number  are'  for  loss  of  means 
of  support. 

II.  Natttke  AHD  Foem  of  Actioh.— The  action  under  the  civil 
damage  acts  to  recover  for  injuries  resulting  from  intoxication 
caused  by  a  wrongful  sale  or  gift  of  liquors  is  an  action  of  tort, 
and  in  jurisdictions  where  the  common-law  system  of  pleading 
obtains,  the  usual  form  of  action  is  trespass  on  the  case.' 

m  The  Declaratioh,  Compladtt,  oe  Petition— 1.  Parties — a. 
Plaintiffs— In  General. — No  general  rule  can  be  stated  as  to 
whether  or  not  several  parties  injured  in  consequence  of  intoxica- 
tion may  join  in  bringing  suit  to  recover  for  the  injury,  and  this 
is  owing,  not  only  to  the  difference  in  the  provisions  of  the 
statutes  giving  the  right  of  :\ction,  but  also,  in  a  measure,  to  the 
varying  construction  placed  by  the  different  states  on  civil  dam- 
age acts  containing  similar  or  identical  provisions. 

Joinder  of  Wife  and  Children. — Thus  it  has  been  held  that  a  wife  or 
widow  may  sue  for  herself  alone,*  or  in  behalf  of  herself  and 
children,*  or  that  she  and  her  children  may  join  in  suing  to  re- 
cover for  loss  of  support,  caused  by  the  sale  of  intoxicating 
liquors,*  and  that  an  infant  child  may  himself  maintain  such  an 


1.  See  statutes  of  various  states. 

2.  Schafer  v.  Boyce,  41  Mich.  256; 
Friend  v.  Dunks,  37  Mich.  25.  See 
also  Kehrig  v,  Peters,  41  Mich.  475; 
Fletcher  v.  Forler,  83  Mich.  52;  Roth 
V.  Eppy,  80  111.  285;  Pegram  v,  Stortz, 
31  W.  Va.  220;  Gilmore  v,  Mathews, 
67  Me.  517;  Bush  V.  Murray,  66  Me. 
472;  Taylor  v.  Wright,  126  Pa.  St. 
617;  Rengler  v,  Lilly,  26  Ohio  St.  48; 
Lyon  V.  Fleahmann,  34  Ohio  St.  151; 
Squires  v.  Young,  58  N.  H.  192. 

Actions  of  Annrnpait  or  Debt,  how- 
ever, maybe  maintained  on  the  bond  of 
a  liquor  dealer  to  recover  for  such  in- 
juries. See  Langley  v,  Ergensinger, 
3  Mich.  314;  Gullickson  v,  Gjorud,  89 
Mich.  8. 

Joinder  of  Caniei  of  Action. — A  count 
in  case  to  recover  for  injuries  arising 
from  the  sale  of  liquor  cannot  be 
joined  with  a  count  in  assumpsit  to 
recover  back  money  paid  for  the 
liquor.     Friend  v.  Dunks,  37  Mich.  25. 

9.  Rosecranta    v.     Shoemaker,     60 


Mich.  4 ;  Jones  v.  Bates,  26  Neb. 
693;  Kerkow  v,  Bauer,  15  Neb.  150; 
Roose  V.  Perkins,  9  Neb.  304;  Wardell 
V.  McConnell,  23  Neb.  152.  See  alsr 
Huggins  V.  Kavanagh,  52  Iowa  368. 

The  Michigan  statute  (Civ.  Dam.  Acv 
1883,  p.  215)  provides  that  whatever 
damages  are  recovered  by  a  wife  or 
child  shall  be  the  plaintiff's  sole  and 
separate  property,  and  gives  every 
person  injured  a  right  of  action  in  his 
or  her  own  name. 

For  provisions  of  Nebraska  Civil 
Damage  Act  see  note  5. 

4.  Rosecrants  ».  Shoemaker,  60 
Mich.  4;  Wardell  v.  McConnell,  23 
Neb.  152. 

5.  Jones  v.  Bates,  26  Neb.  693, 
Kerkow  v.  Bauer,  15  Neb.  150;  Roose 
V.  Perkins,  9  Neb.  304;  Wardell  v. 
McConnell,  23  Neb.  152;  Helmuth  v. 
Bell  (111.,  1894),  37  N.  E.  Rep.  230. 
The  statutes  under  which  these  deci- 
sions were  made  are  as  follows: 

Nebraska. — The   porson  licensed  to 
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action  without  joining  the  mother  and  other  infant  chtldren^^  On 
the  other  hand,  there  are  decisions  that  the  wife  or  widow  and 
minor  children  should  bring  separate  actions  to  recover  for  loss 
of  support,  on  the  ground  that  the  statute  gives  each  a  separate 
cause  of  action.* 

JoiAd«r  of  Ensbuid  and  Witi^. — So  als«  it  has  been  held  that  a  husband 
and  wife  cannot  join  in  suing  for  loss  of  support  caused  by  the 
intoxication  of  their  minor  son.*  The  wife  may  bring  an  action 
to  recover  for  injury  to  her  means  of  support  without  joining  the 
husband  as  a  party.* 

i.  Defendants — ;oiBd«r  ef  Mien. — Each  person  who  by  sale  or 
gift  of  intoxicating  liquors  causes  in  whole  or  in  part  the  intooci- 
cation  resulting  in  the  injury  complained  of  is  liable  to  the  full 
extent  of  the  injury,  and  may  be  joined  as  defendant  in  an  action 
to  recover  for  such  injury,  or  each  may  be  sued  alone.* 


sell  intoxicating  liquor  shall  pay  all 
damages  that  the  community  may 
sustain  in  consequence  of  such  traffic^ 
and  support  all  widows  and  orphans 
and  the  expenses  of  all  prosecutions 
growing  out  of  or  justly  attributable 
to  his  retail  traffic  in  intoxicating 
drinks.  Any  married  woman  may 
sue  in  her  own  name^  on  the  liquor 
dealer's  bond,  for  all  damages  sus- 
tained by  herself  and  children  on  ac- 
count of  such  traffic.  Consol.  Stat. 
Neb.  1893,  §§  2188,  2189. 

niinoii. — The  Illinois  Dram  Shop 
Act,  section  9,  gives  to  wife  or  child 
injured  by  any  intoxicated  person,  or 
in  consequence  of  the  intoxication  of 
any  person,  a  right  of  action  in  his 
or  her  own  name,  severally  or  joint- 
ly, against  any  person  or  persons 
causing  the  intoxication  complained 
of,  in  whole  or  in  part.  It  also  allows 
the  wife  to  sue  in  her  own  name  and 
to  control  the  amount  recovered,  and 
provides  that  all  damages  recovered 
by  a  minor  shall  accrue  to  his  benefit. 

Dismissal  ai  to  Part  of  Plaintiff's, — 
Where  the  minor  children  arc  joined 
with  the  widow  as  parties  plaintiff, 
the  court  may  dismiss  the  action  as 
to  the  children  and  permit  the  action 
to  proceed  in  the  name  of  the  wife. 
Graham  v.  Fulford,  73  111.  596. 

ladiaaa.— Under  Rev.  Stat.  1894,  § 
7288,  making  a  liquor  dealer  liable 
on  his  bond  to  any  person  injured 
in  means  of  support  because  of  the  in- 
toxication of  any  person  caused  by 
liquor  sold  by  the  dealer,  and  section 
253  requiring  actions  on  bonds  pay- 
able to  the  state  to  be  brought  in  the 


name  of  the  state  on  the  relation  of 
the  party  interested,  an  action  for  the 
death  of  a  husband  and  father  is 
properly  brought  in  the  name  of  the 
state  on  the  relation  of  the  wife  and 
children.  Wall  v.  State  (Ind.  App.. 
1894),  38  N.  £.  Rep.  190. 

1.  Mullen  V.  Christian,  22  N.  Y. 
Wkly.  Dig.  59. 

2.  Duerin  v.  Pontious,  34  Kan.  353t 
Delfel  V.  Hanson,  2  Wash.  194. 

Tho  Kansas  A«t  (Laws  1881,  c.  128.  § 
15)  governing  the  decision  in  Durein 
V.  Pontious  gives  every  parent,  wife, 
or  child  who  is  injured  by  any  intoxi- 
cated person  or  in  consequence  of  the 
intoxication  of  any  person  a  right  of 
action  in  his  or  her  own  name  for  dam- 
ages sustained. 

The  Waihington  Code  (§  2059)  is  al- 
most identical  with  the  section  of  the 
Illinois  Dram  Shop  Act  above  set 
forth. 

3.  McGee  v.  McCann,  69  Me.  79. 
The  statute  (Act  1872,  c.  63,  §4)  »n<lcr 
which  this  decision  was  made  gives  to 
every  parent  "  who  shall  be  injured 
in  person,  property,  or  means  of  sup- 
port, or  otherwise,  by  any  intoxicated 
person  or  by  reason  of  the  intoxica- 
tion of  any  person,  a  right  of  action 
in  his  or  her  own  name  against  any 
person  or  persons  who  *  *  *  shall 
have  caused  or  contributed  to  the  in- 
toxication of  such  person." 

4.  Mitchell  r.  Ratts,  57  Ind.  259. 

6.  Emoryv,  Addis.  71  111.273;  Tetz- 

ner  v.  Naughton,  12  111.  App.  N9«* 
O'Leary  v.  Frisbey,  17  111.  App.  5531 
Buckworth  v.  Crawford,  24  HI-  App. 
603;  Kearney  v.  Fitzgerald,  43  ^^'^^ 
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Beason  for  Enle. — In  suits  for  damages  arising  from  the  sales  of 
intoxicating  liquors,  it  is  not  important  that  the  several  defendants 
have  contributed  in  the  same  proportion  to  the  injuries  com- 
plained of.  They  stand  upon  the  like  footing  as  persons  who 
are  engaged  in  a  joint  tort,  each  being  subject  to  liability  for  the 
whole  damage.*  . 

Joinder  of  Sellor  and  Surety  on  Hii  Bond. — Where  the  statute  gives  a 
right  of  action  on  the  bond  also  for  such  injuries,  the  party  in- 
jured may  sue  the  seller  alone,  without  joining  the  sureties,  if  he 
sees  fit,  or  he  may  sue  him  and  the  sureties  together  on  the  bond.* 


580;  Bodge  V.  Hughes,  53  N.  H.  614; 
Werner  v.  Edmiston,  24  Kan.  147; 
Fountain  v.  Draper.  49  Ind.  441; 
Roose  V.  Perkins,  9  Neb.  304,  31  Am. 
Rep.  409;  Jones  v.  Bates,  26  Neb.  693; 
Boyd  V,  Watt,  27  Ohio  St.  259;  Reng- 
ler  V.  Lilly,  26  Ohio  St.  48. 

Contra  —  New  York,  —  Morenus  v, 
Crawford.  15  Hun  (N.  Y.)  45,  in  which 
it  was  held  that  a  joint  action  could 
not  be  maintained  against  two  per- 
sons, having  separate  places  of  busi- 
ness, who  sold  liquors  to  plaintiff's 
husband,  causing  his  intoxication,  in 
consequence  of  which  he  killed  a 
horse  belonging  to  plaintiff.  3ee 
also  Jackson  v,  Brookins,  5   Hun  (N. 

Y.)  530. 

Party  Limited  to  Single  Becoyery.— 
There  can  be  but  one  recovery.  A 
recovery  and  satisfaction  by  a  party 
injured,  against  one,  would  constitute 
an  effectual  bar  to  any  recovery 
against  another  who,  "  in  part,"  may 
have  contributed  to  cause  the  intoxi- 
cation of  the  party  who  caused  the 
injury.     Emory  v,  Addis,  71  111.  273. 

Parties  mnit  Contribute  to  flame  In- 
jury.— Where  one  loses  his  life  by 
reason  of  a  particular  intoxication, 
and  suit  is  brought  to  recover  dam- 
ages arising  therefrom,  those  who 
may  have  caused  his  previous  habitual 
intoxication  are  not  liable  jointly  with 
those  who  caused  the  particular  in- 
toxication. Tetzner  v.  Naughton,  12 
111.  App.  148;  Hitchner  v.  Ehlers,  44 
Iowa  40. 

Habitual  Intoxication  Betnlting  in 
LoM  of  Bapport. — Saloon  keepers  who 
by  sales  of  intoxicating  liquor  con- 
tribute to  produce  habitual  intoxica- 
tion of  a  person  to  the  injury  of  his 
wife's  means  of  support  may  be  sued 
jointly  therefor,  though  in  no  way 
connected  in  business  nor  interested 
in  the  sales  made  by  each  other. 
Rantz  V.  Barnes,  40  Ohio  St.  43.     Or 


only  one  of  them  may  be  sued.  Jones 
V.  Bates,  26  Neb.  693. 

Joint  Trespasi  for  Aiianlt  and  Battery 
may  be  maintained  against  several 
persons,  who  separately  sold  intoxi- 
cating liquor  to  one  B.  in  violation  of 
law,  to  recover  damage  occasioned  by 
an  injury  to  the  person  of  the  plaintiff 
done  by  B.  while  in  a  state  of  intoxi- 
cation produced  by  the  liquor  so  fur- 
nished him.  Bodge  v,  Hughes,  53  N. 
H.  614. 

The  Iowa  Bnle. — In  this  state  the  rule 
as  stated  in  the  text  must  be  taken 
with  this  qualification,  namely,  that 
in  order  to  render  several  sellers 
liable  to  be  sued  jointly,  it  is  essen- 
tial that  the  injury  complained  of 
should  flow  from  a  single  and  specific 
act  of  intoxication  to  which  they  each 
contributed.  Jewett  v.  Wanshura,  43 
Iowa  574;  Kearney  r.  Fitzgerald,  43 
Iowa  5&0;  Ennis  v.  Shiley,  47  Iowa 
552;  Engleken  v,  Webber,  47  Iowa 
558;  La  France  v,  Krayer,  42  Iowa 
143;  Richmond  v,  Shickler,  57  Iowa 
486;  Flint  V.  Gauer,  66  Iowa  696; 
Hitchner  v.  Ehlers,  44  Iowa  40.  Thus, 
in  Jewett  r.  Wanshura,  43  Iowa  574, 
it  is  said  that  '*  where  drunkenness 
complained  of  consists  not  of  a  simple 
act  of  intoxication  contributed  to  by 
two  or  more,  the  action  is  not  joint 
but  several,  and  each  is  liable  only 
for  the  injury  produced  by  his  own 
acts."  And  in  La  France  v.  Krayer, 
42  Iowa  143,  it  was  held  that  a  joint 
action  will  not  lie  against  several  de- 
fendants where  the  injuries  are  suc- 
cessive, and  not  the  result  of  one  par- 
ticular intoxication. 

1.  Buckworth  v.  Crawford,  24  111. 
App.  603;  Lane  v,  Tippy,  52  III.  App. 

532- 

8.  Mulcahey  v.  Givens,  115  Ind.  286; 
Jones  V.  Bates,  26  Neb.  693;  Wardell 
V.  McConnell,  23  Neb.  152;  Anthony 
V.  Krey,  69  Mich.  629. 


4  Encyc,  Pi.  &  Pr.— 35. 
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Joiadtf  of  lollor  and  Ownor  of  PremisM. — Where  the  statute  gives  a  right 
of  action  against  the  owner  or  lessee  of  the  premises  as  well  as 
against  the  seller,  the  action  may  be  brought  against  the  seller 
alone  or  against  him  and  the  owner  or  lessee  jointly.^ 

iBtozieatod  Ponon  UnnoootMuy  Partj. — ^The  person  intoxicated  who 
causes  the  injury  is  not  a  necessary  party  defendant  to  an  action 
against  the  seller  of  the  intoxicants  and  the  owner  of  the  premises 
in  which  they  were  sold  to  recover  for  the  injury.* 

2.  The  AUegationi— a.  Cause  of  Intoxication. — The  declara- 
tion, complaint,  or  petition  in  an  action  against  the  seller  person- 
ally, or  in  an  action  on  his  bond,  should  allege  that  the  intoxication 
resulting  in  the  injury  complained  of  was  caused  or  contributed 
to  by  the  defendant's  selling  or  giving  intoxicating  liquors  to 
the  person  intoxicated.' 

Joint  and  SoToral  liabUity  of  SurotiM  liquors  were  sold,  the  owner  is  en* 

on  Bond,  with  Svretiot  on  Other  Bondi. —  titled   to  a  trial  by  jury  to  decide 

Under  Comp.  Stat.  Neb.,  c.  50,  provid-  whether    he    consented   to,    or  had 

ing  that  the  dealer  shall  pay  all  dam-  knowledge    of,   the    sale.     Loan  v, 

ages  caused  by  his  traffic  that  a  mar-  Hiney,  53  Iowa  89. 

ried  woman  may  sue  on  the  bond  to  8,  English  v.  Beard,  51  Ind.  489. 

recover  therefor,  and  that  she  need  8.  Fountain  v.  Draper,  49  lad.  441; 

only  prove  that  defendant  has  given  Schafer  v.  State,  49  Ind.  460;  Ditton 

or  sold  intoxicants  to  the  person  dis-  v.  Morgan,  56  Ind.  60;  Buckmaster  v. 

qualified,  during  his  disqualification,  McElroy,  20  Neb.  557;  Flynn  v.  Fo- 

every  person  who  signs  a  bond  for  a  garty,  106  111.  263;  Bean  v.  Green,  33 

seller  of  intoxicating  drinks  becomes  Ohio  St.  444;    Pegram  v,  Stortz,  31 

not  only  responsible  for  his  principal's  W.  Va.  220;  McEntee  v.  Spiehler,  I2 

acts  during  the  time  of  the  existence  Daly  (N.  Y.)  435;  Ford  v.  Ames,  39 

of  the  bond,  but  also  for  the  result  of  Hun*^N.  Y.)  571.     See  also  Chase  v. 

such    acts,  however  long  they  may  Kenniston,   76  Me.   209;    Dudley  v. 

continue,  and    principals    and    their  Parker,  132  N.  Y.  386;  McMahon  v. 

sureties  on   license  bonds  are  liable  Sankey,   133   111.    636;  Beers  v.  Wal- 

to  an  action  for  damages  jointly  with  hizer,  4  N.  Y.  St,  Rep.  377,  43  Hno 

the   principals  and  sureties  on  other  (N.  Y.)  254. 

bonds  of  a  like  character,  where  all  Sni&oiont  Complaint. — A  complaint  in 

the  principals  have  contributed  to  the  an  action  by  a  wife,  under  the  CiTi'I 

same  injury  by   selling  intoxicants.  Damage  Act,  for  damages,  alleging 

Warden  v,  McConnell,  23  Neb.  152.  that  defendant    kept  a  saloon,  that 

1.  Jackson  v,  Brookins,  5  Hun  (N.  while  defendant  was   in    possession 

Y.)  530;  Bertholf  v.  O'Reilly,  8  Hun  thereof  and  running  the  bar  plaintiff's 

(N.  Y.)  16,  74  N.  Y.  509;  La  France  v.  husband  became  intoxicated,  and  that 

Krayer,  42  Iowa  143;  Loan  v,  Hiney,  his  intoxication  was  caused  in  whole 

53   Iowa  89;    Buckham  v.  Grape,  65  or  in  part  by  intoxicating  liquors  sold 

Iowa  535;  McVey  V.  Marratt,  80  Iowa  or  given  away  by  defendant,  at  and 

132.  upon  said  place,  sufficiently  charges 

Separate   Action  to   Charge   FremiMi  a  sale  or  giving  away  of  liquor  to 

with   Judgment. — An    action    may  be  plaintiff'shusbandby  defendant.  Ford 

brought  against  a  saloon  keeper  and  v,  Ames,  36  Hun  (N.  Y.)  571. 

prosecuted  to  judgment,  and  another  Insni&oient  Oomiuaint. — A  complaint 

brought  against  the  landlord  to  make  in  an  action  for  damages  caused  bj 

the  judgment  a  lien  on  the  premises,  the  intoxication  of  plaintiff's  husband, 

McVey  v.  Marratt,  80  Iowa  132.  alleging  that  defendant  sold,  bartered, 

Eight  of  Owner  to  Jury  Trial.— Where  or  gave,  or  permitted  to  be  sold,  bar- 
a  joint  action  is  brought  by  a  married  tered,  or  given  to  plaintiff's  husband 
woman  against  the  seller  of  intoxicat-  in  his  saloon,  a  quantity  of  intoxicat- 
ing liquors  to  her  husband,  and  the  ing  liquor,  which  plaintiff's  husband 
owner  of  the  premises  on  which  the  drank,  and  thereby  became  in  whole 
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b.  Action  against  Owner— Knowledge  of  Unlawful 

Sale. — If  the  action  is  brought  against  the  owner  of  the  building 
or  premises  where  the  sale  of  liquor  complained  of  was  made,  it 
should  be  alleged  that  the  property  was  used  for  the  selling  of  in- 
toxicating liquors  in  violation  of  law,  with  the  knowledge  of  the 
owner,  except  in  jurisdictions  where  the  statute  gives  a  right  of 
action  without  regard  to  the  lawfulness  of  the  sale.*    But  it  need 

or  in  part  intoxicated,  does  not  show  the   petition   charges   that   the    sales 

that  defendant  had  caused  the  intoxi-  were  made   from  February  i  to  Sep- 

cation,  since  the  allegation,  being  in  tember  i,  the  court   may  properly  di- 

the  alternative,  amounts   to  no  more  rect   the   jury  to  find  for  plaintiff  if 

than  that  defendant  "  permitted  '*  the  they  find  she  was  injured  as  charged 

liquor  to  be  sold,  bartered,  or  given  by  sales  between  the  dates  mentioned, 

to  plaintiff's  husband.     Ditton  v,  Mor-  though  it  was  not  claimed  on  the  triai 

gan,  56  Ind.  60.  that  any  sales  had  been  made  before 

Under  a  statute  making  the  princi-  the    middle    of    March.      Arnold    v. 

pal  and  his  sureties  on  the  bond  liable  Barkalou,  73  Iowa  183. 
for  all  damages  suffered  by  any  per-        Though  the  complaint  alleges  dis- 

son  entitled  to  sue,  by  reason  of  any  tinct  sales  of  liquor  at  specific  times 

sale  or  sales  of   intoxicating  liquor  to  by  defendant,  the  averments  of  time 

any  person,  an  averment  in  a  com-  need    not   be   proved   as   laid.     It  is 

plaint  in  an  action  on  the  bond  that  sufficient  to  show  that  the  sales  were 

the  intoxication  was  partially  caused  made  within  the  "time  limited  by  the 

by  the  principal  is  not  equivalent  to  a  statutes  of  limitations  applicable  to 

statement  that  the   damage   resulted  the  action.     Edwards  v.   Woodbury, 

from  a  sale  or  sales  of  liquor  made  by  156  Mass.  21. 

the  principal,  and  the  complaint  is  for        Showing  Frequent  Salei  under  Beolara- 

that  reason  bad.     Schafer  v.  State,  49  tion  Charging  More  than  One  Bale. — So 

Ind.  460.  also   where   the   declaration   charges 

Allegata  et  Probata — Varianoe. — An  sales  of  intoxicating  liquors  to  plain- 
allegation  that  defendant  sold  intoxi-  tiff's  husband  on  different  occasions 
eating  liquors  to  plaintiff's  husband  by  defendant,  and  in  consequence  of 
which  he  drank  and  thereby  became  such  sales  plaintiff's  husband  became 
intoxicated,  and  that  defendant  thus  an  habitual  drunkard,  it  is  open  to 
caused  his  intoxication,  is  not  equiva-  plaintiff  to  show  sales  on  more  than 
lent  to  an  allegation  that  defendant  two  occasions.  Bryant  v,  Tidgewell, 
wholly    caused    his    intoxication;    it  133  Mass.  86. 

is  sufficient  to  support  the  action  to        1.   McGee   v.    McCann,  69  Me.   79; 

prove  that  defendant  caused  the  in-  Judge  v.  Flournoy,  74  Iowa  164;  Judge 

toxication   in  whole   or  in  part.     Ed-  v.  O'Connor,  74  Iowa  166.     The  rule 

wards   v.   Woodbury,    156   Mass.    21.  was    otherwise    in   lowa^   where   the 

But  it  has  been  held  that,  though  a  statute  (Code,  §  1558 — before  amend- 

declaration  charges  that  the  intoxica-  ment)  provided  that  an  illegal  sale  of 

tion    complained    of   was    caused   in  intoxicating    liquors    in    a    building 

whole  bydefendant,  it  will  be  sufficient  "with    the   owner's   knowledge   and 

to  show  that  defendant  caused  the  in-  consent "   should    render  the   owner 

toxication  in  part  in  order  to  sustain  liable  for  injuries  caused  thereby,  in 

the  action,  on  the  principle  that  torts  which  case  it  was  necessary  to  allege 

are  divisible  and  that  in  them  plain-  not   only  knowledge   of  such   illegal 

tiff  may  prove  a  part  of  his  charge,  sales,  but  also  consent,  on  the  part 

and  recover,  if  enough  be  proved  to  of  the  owner.     Myers  v.  Kirt,  64  Iowa 

support  the  tort.     Roth  v.   Eppy,  80  27. 

111.  283;  Brannon  v.  Silvernail,  81  111.        In  Hew  York  and  Indiana,  which  have 

434.     See  also  Woolheather  v,  Risley,  statutes  very  similar  to  that  of  Maine ^ 

38  Iowa  488.  it  seems  that  it  would  be  sufficient  to 

ProTing  Time  aa  Laid. — In  an  action  allege  that  the  owner  knew  his  build- 
to  recover  for  injuries  caused  by  the  ing  premises  were  used  for  the  sale 
intoxication  of  plaintiff's  husband  by  of  intoxicating  liquors  and  permitted 
liquors  sold  him  by  defendant,  where  such  use,  without  also  alleging  that 
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not  be  alleged,  however,  that  he  had  knowledge  of  the  special 
sale  or  sales  on  which  it  is  sought  to  base  a  recover>'.* 

c.  Kind  of  Liquor  Sold. — It  is  not  necessary  to  allege  the 
kind  of  liquor  sold.* 

d.  Injuries  the  Result  of  Intoxication. — The  declaration 

should  allege  with  sufficient  certainty  that  the  injury  complained 
of  was  the  result  of  the  intoxication.* 

e.  Proximate    Cause.  —  And    the   declaration   or  complaint 
in   a   civil   damage   suit   should    show   that    the    intoxication,* 


he  knew  that  such  sales  were  illegal. 
See  Jackson  v,  Brookins,  5  Hun  (N. 
Y.)  530;  English  v.  Beard,  51  Ind. 
489;  Barnaby  v.  Wood,  50  Ind.  408. 

GauM  of  Action  againit  Owner  of 
Premisei  and  Dealer  the  Same.  —  The 
cause  of  action  against  the  owner  is 
the  same  as  that  against  the  seller, 
namely,  the  causing  or  contributing 
to  the  intoxication,  in  different  ways 
perhaps,  but  each  working  to  the  same 
result.     McGee  v,  McCann,  69  Me,  79. 

1.  McGee  v,  McCann,  69  Me.  79; 
Judge  V.  Flournoy,  74  Iowa  164; 
Judge  V.  O'Connor,   74  Iowa  166. 

8.  Walser  v.  Kerrigan,  56  Ind.  301. 

3.  Schafer  v.  State,  49  Ind.  460; 
Schwarm  v.  Osborn,  59  Ind.  245;  Foun- 
tain V.  Draper,  49  Ind.  441;  Barnaby 
V.  Wood,  50  Ind.  405;  Flynn  v.  Fo- 
garty,  106  111.  263;  Pegram  v.  Stortz, 
31  W.  Va.  220;  McEntee  v,  Spiehler, 
12  Daly(N.  Y.)  435.  See  also  Dunlap 
V,  Wagner,  85  Ind.  529;  Beem  v.  Chest- 
nut, 120  Ind.  390;  Wall  V,  State  (Ind. 
App.,  1894),  38  N.  E.  Rep.  190;  Pickard 
V,  Teatro,  34  111.  App.  398;  Peterson 
V.  Knoble,  35  Wis.  80. 

Illnitratione — Insufficient  A  negations, 
— An  allegation  that  while  A.  was  in- 
toxicated he  inflicted  a  mortal  wound, 
is  insufficient  to  show  that  the  wound 
was  inflicted  in  consequence  of  the  in- 
toxication. Schafer  v.  State,  49  Ind. 
460. 

An  allegation  that  plaintiff's  hus- 
band while  in  a  state  of  intoxication, 
so  that  he  was  incapable  of  knowing 
what  he  was  about,  fell  into  an  open 
cellar,  is  insufficient  to  show  that  in 
consequence  of  the  intoxication  he 
fell.      Schwarm   v.  Osborn,    59   Ind. 

245. 
Sufficient  Allegations, — A  declaration 

which  alleges  that  plaintiff's  son  at- 
tempted to  cross  a  lake  in  a  boat  while 
intoxicated,  and  was  drowned,  and 
that  his  death  would  not  have  hap- 
pened  bad  be  not   been  in.toxicated 


on  liquor  which  he  obtained  from  de- 
fendant, sufficiently  shows  that  the  in- 
toxication of  decedent  was  the  cause 
of  his  death.  Eddy  v,  Courtright,  91 
Mich.  264. 

Exoeption  to  Bnle — Nebraska,— Com^. 
Stat.  Neb.  1893,  c.  50,  §  20,  provid- 
ing that  on  the  trial  of  an  action  un- 
der the  Civil  Damage  Act  it  shaU  only 
be  necessary  to  prove  that  defendant 
sold  or  gave  liquor  to  the  person  in- 
toxicated or  under  the  influence  of 
liquor  whose  acts  or  injuries  are 
complained  of,  on  that  day  or  about 
that  time  when  said  acts  were  com- 
mitted or  said  injuries  received,  ex- 
tends to  the  pleading  as  well,  and  un- 
der it  it  is  sufficient  to  allege  the  sell- 
ing or  furnishing  liquors  by  defendant 
to  the  person  intoxicated  on  or  about 
the  day  of  his  intoxication.  Kcrkow 
V.  Bauer,  15  Neb.  150;  Nowotny  p. 
Blair,  32  Neb.  175. 

4.  Krach  v,  Heilman,  53  Ind.  5<7f 
Dunlap  V,  Wagner,  85  Ind.  532; 
Wall  V,  State  (Ind.  App.,  1894),  3^ 
N.  E.  Rep.  190.  See  also  Bacon  v. 
Jacobs,  63  Hun  (N.  Y.)  51;  Dudley  v. 
Parker,  132  N.  Y.  386,  affirming  55 
Hun  (N.  Y.)  29;  Schroder  v,  Craw- 
ford, 94  111.  357.  But  see  Brockway 
V.  Patterson,  72  Mich.  126;  Eddy  v. 
Courtright,  91  Mich.  264. 

Sufficient  Complaint  niastrated.  —  A 
complaint  in  ^n  action  on  a  liquor 
dealer's  bond  alleged  that  decedent 
became  intoxicated  because  of  liquor 
sold  him  by  defendant,  and  unable  to 
manage  his  team;  that  in  consequence 
of  such  intoxication  he  drove  so  care- 
lessly that  his  wagon  was  overturned 
and  that  thereby  he  was  run  over  and 
killed.  Held,  that  the  intoxication 
was  the  proximate  cause  of  his  death 
and  that  complaint  states  a  good  cause 
of  action.  Wall  v.  State  (Ind.  AppM 
1894),  38  N.  E.  Rep.  190. 

A  declaration  alleging  that  defend- 
ants sold  liquors  to  one  K.,  which  he 
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or  the  sale  of  the  liquor,*  was  the  proximate  cause  of  the 
injury. 

/.   Knowledge   of   Purchaser's  Intoxication. —  Where 

the  statute  gives  a  right  of  action  to  a  person  injured  by  the  fur- 
nishing of  liquors  to  an  intoxicated  person,  or  to  one  known  to  be 
in  the  habit  of  getting  drunk,  and  a  sale  to  an  intoxicated  person 
is  counted  on,  it  need  not  be  alleged  that  the  person  making  the 
sale  knew  of  the  intoxication  of  the  person  to  whom  the  liquor 
was  sold,  as  such  knowledge  is  presumed  from  the  nature  of  the 
case.* 

g.  Knowledge  that  Purchaser  was  Habitual  Drunk- 
ard.— A  petition  to  recover  for  selling  liquor  to  an  habitual 
drunkard  should  allege  that  the  defendant  knew  that  such  person 
was  an  habitual  drunkard.* 

h.  Waiver. — But  the  defect  in  omitting  to  allege  that  the  par- 
ties to  whom  the  liquor  was  sold  were  intoxicated  at  the  time,  or 
were  in  the  habit  of  becoming  so,  is  waived  by  the  defendant's 
failing  to  object  until  the  evidence  is  all  in,  if  there  is  evidence  to 
sustain  such  allegation  if  it  had  been  made.^ 

drank,   and    that   while    intoxicated,  Rec.   (Ohio)  670.     See  also  Rantz  v, 

in  consequence  of  the  liquors  sold  to  Barnes,  40  Ohio  St.  43. 

him,  he  discharged  a  pistol  at  plain-  In  an  action  for  loss  of  means  of 

tiff,  wounding  him  seriously  and  caus-  support  caused    by    liquor    sold    to 

ing  him  great  suffering,  states  a  good  plaintiff's  husband,  where   the   peti- 

cause  of  action.     King  v.   Haley,  86  tion    alleges    that    sufficient   liquors 

III.  106.  were  sold  him  to  cause  intoxication; 

1.  Collier  v.  Early,  54  Ind.  559;  that  he  drank  them  and  thereby  be- 
Beem  v.  Chestnut,  120  Ind.  390;  Mul-  came  intoxicated,  and  while  so  intoxi- 
cahey  v.  Givens,  115  Ind.  286;  Boos  v.  cated  defendant  continued  to  furnish 
State  (Ind.  App.,  1894),  39  N.  £.  Rep.  him  with  intoxicating  liquors,  a  fur- 
197.  ther  allegation  that  by  reason  of  their 

Thus,  a  complaint  alleging  that  de-  use    "lie    has    become    an    habitual 

fendant  unlawfully  sold  intoxicating  drunkard  "  is  not  irrelevant.    Roberts 

liquor  to  decedent  while  he  was  in-  v.  Taylor,  19  Neb.  184. 

toxicated,  thereby  causing  him  to  be-  ApproTal  of  Bond  Sned  on. — In  debt 

come  so  intoxicated  and  so  insensible  on  a  liquor  bond  to  enforce  a  judg- 

of  his  surroundings  as  to  go  upon  a  ment  obtained  against  the  principal 

railroad  track,  where  he  was  run  over  in   the   bond    for    unlawfully   selling 

and  killed,  is  demurrable,  because  it  liquor  to  plaintiff's  husband,  defects 

does  not  show  that  the  death  was  the  in  the  declaration  in  failing  to  allege 

natural,   necessary,  or    probable    re-  approval  of  the  bond  as  required  by 

suit  of  the  sale.     Collier  v»  Early,  54  law,  and  that  the  cause  of  action  on 

Ind.  559  {criticised  in  Dunlap  v.  Wag-  which  the  judgment  was  rendered  ac- 

ner,  85  Ind.  532).  crued  within  the  lifetime  of  the  bond 

A     complaint    alleging     that     de-  sued  on,  are  technical,  and  must  be 

fendant  unlawfully  sold  intoxicating  raised   by   demurrer.      Gullickson   v, 

liquor    to    plaintiff's    son    and    suf-  Gjorud,  89  Mich.  8. 

fered   him   to   drink   it,  and   that   in  4.  Wright  v.  Treat,  83  Mich.  no. 

consequence   thereby  he   became  in-  The  statute  under  which  this  deci- 

toxicated  and  fell  into  a  river  and  was  sion  was  made  has  been  repealed,  and 

drowned,  shows  that  the  sale  was  the  it  is  not  necessary  in  Michigan  to  show 

proximate  cause  of  the  death.     Boos  that  the  person  was  intoxicated  when 

V,   State  (Ind.   App.,  1894),  39  N.   E.  the  sale  was  made  or  that  he  was  in 

Rep.  197.  the    habit   of  becoming    intoxicated. 

2.  Fletcher  v.  Forler,  83  Mich.  52.  McMahon  v,  Dumas  (Mich.,  1893),  56 

3.  Markert   v.    Hoffner,   4  Am.    L.  N.  W.  Rep.  13. 
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i.  Notice  not  to  Sell. — If  the  statute  provides  for  the  giving 
of  notice  to  the  dealer  not  to  sell  to  a  person  drinking  to  excess, 
it  seems  that  a  complaint,  in  an  action  to  recover  for  injuries 
caused  by  the  intoxication  of  such  person,  should  allege  that  the 
plaintiff  gave  notice  to  the  dealer  not  to  sell  to  such  person.* 

j.  Charging  Injury.— The  injury  for  which  the  recovery  \& 
sought  should  be  alleged. 

HowSetPortli. — Though  it  has  been  held  sufficient  to  charge  in  gen- 
eral terms  that  the  plaintiff  was  injured  in  person,  property,  or 
means  of  support,*  the  better  practice  would  be  to  state  facts 
showing  in  what  the  injury  consists,  in  order  to  inform  the  de- 
fendant of  what  he  has  to  meet.* 

Special  BamagM  SpeoiaUy  AIl«g«d. — Where  it  is  sought  to  recover  dam- 
ages which  are  not  the  necessary  consequences  of  intoxication, 
they  must  be  specially  alleged  in  the  declaration,  otherwise  they 
cannot  be  proved.*    It  is  not  necessary,  however,  that  the  com- 

1.  See   Kennedy  v.   Saunders,   142  against    parties    for   selling  the  de- 
Mass.  9.  ceased    intoxicating    liquors,    where 

Allegation  that  Sale  was  not  fSor  Ma-  the  alleged  injury  is  to  the  plaintiff*s 

didnal  Pnrpoeof. — A  complaint  under  meansof  support,  the  evidence  should 

the  Civil  Damage  Law  of  Indiana  of  be  confined  to  such  injury  alone,  and 

1853,    alleging    the    intoxication    of  it   is   error  to  admit  proof  that  the 

plaintiff's  son  by  liquors  sold  him  by  plaintiff  was  injured  in  person  by  the 

defendant,  but  which  does  not  allege  acts    of    her    husband  while    intoxi- 

that  the   liquor  was   not   sold   for  a  cated,  and  the  error  will  not  be  cured 

medicinal  purpose,  is  bad.     Struble  v,  by   an   instruction   that  no  damages 

Nodwift,  II  Ind.  64.  should  be  awarded  on  account  of  such 

8.  Pegram  v,  Stortz,  31  W.  Va.  220;  personal  injuries.     Hackett  v,  Smels- 

Mitchell  V,  Ratts,  57  Ind.  259;  Peter-  ley,  77  111.  109. 

son  V,  Knoble,  35  Wis.  80.  8.  Peterson  v.   Knoble,  35  Wis.  8a 

nioftrations. — A  complaint  alleging  See  also  Gilmore  v.  Mathews,  67  Me. 

that  B.  was  licensed  to  sell  intoxicat-  517;  Wall  v.  State  (Ind.  App..  1894), 

ing  liquor  and  that  he  sold  it  to  plain-  38  N.  E.  Rep.  190;  Mulcahey  v.  Givens, 

tiff's  husband  when  the  latter  was  in-  115  Ind.  286;  Bryant  v,  Tidgewell,  133 

toxicated,  whereby  he  became  crazed,  Mass.  86;  Edwards  v.  Woodbury,  156 

and  that  consequently  plaintiff  was  in-  Mass.  21;  King  v.  Haley,  86  111.  106; 

jured  in  her  means  of  support,  states  Fletcher  v.  Forler,  83  Mich.  52;  Kehrig 

a  good  cause  of  action.     Mitchell  v,  v,    Peters,   41    Mich.  474;   McCIay  r. 

Ratts,  57  Ind.  259.  Woorell,  18  Neb.  44. 

A  complaint  alleging  the  intoxica-  A  declaration  alleging  in  substaoce 

tion  of  plaintiff's  husband  caused  by  that  defendants  caused  the  intoxica- 

liquors  sold  to  him  by  defendant,  and  tion  of  a  person  who,  by  reason  there- 

that  in  consequence  of  such  intoxica-  of,  assaulted  and  killed  plaintiff's  hus- 

tion   plaintiff  "  has   been  injured   in  band,   thereby   injuring    her   in   her 

person,  property,  and  means  of  sup-  means  of  support,  states  a  good  cause 

port"  (the  language  of  the  statute),  of  action.     Pickard  v.  Teatro,  34  IlL 

though   very  general  and  indefinite,  App.  398. 

states  a  cause  of  action,  and  defend-  4.  Pegram  v,  Stortz,  31  W.  Va.  339. 
ant's  only  remedy  is  by  motion  to  Under  a  declaration  alleging  in  gen- 
make  more  definite  and  certain;  a  mo-  eral  terms  that  plaintiff's  husband  be- 
tion  for  nonsuit  on  the  ground  that  came  intoxicated,  and  by  reason  there- 
the  complaint  does  not  state  a  cause  of  did  injure  plaintiff  in  her  means  of 
of  action  does  not  lie.  Peterson  v.  support,  depriving  her  of  food,  cloth- 
Knoble,  35  Wis.  80.  ing,  and  other  necessaries,  only  such 

Allegata  at  Probata. — In   an  action  damages  as  necessarily  resulted  from 

by  the  widow  of  a  deceased  person  his  being  drunk,  such  as  carelessness 
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plaint  should  contain  a  prayer  for  exemplary  damages.* 

k.  Negativing  Contributory  Negligence. — In  an  action 

by  a  wife  to  recover  for  personal  injuries  sustained  by  her  from 
her  husband  while  he  was  intoxicated  with  liquor  sold  to  him 
by  the  defendant,  the  complaint  need  not  aver  that  the  plaintiff 
was  free  from  contributory  negligence.* 


and  incapacity  for  labor,  can  be  proven; 
the  spending  of  his  means  while 
drunk,  breaking  up  or  destroying 
property,  or  the  like,  cannot  be  proven. 
Pegram  v.  Stortz,  31  W.  Va.  339. 

A  complaint  in  an  action  by  a  wife 
alleging  that  defendants  sold  liquor 
to  plaintiff's  husband  and  as  the  re- 
sult thereof  he  became  intoxicated, 
and  while  so  intoxicated  remained 
away  from  home  for  several  days, 
obliging  her  to  do  work,  in  which 
time  he  spent  a  large  sum  of  money 
needed  for  the  support  of  the  plaintiff 
and  her  family,  states  a  good  cause  of 
action.     Hill  v.  Beery,  75  N.  Y.  329. 

1.  *'  Exemplary  damages  are  not  the 
subject  of  a  claim  in  the  sense  that 
it  is  necessary  to  make  averment  there- 
of in  the  petition.  The  cause  of  ac- 
tion is  founded  upon  injury  to  the 


person,  property,  and  means  of  sup- 
port. Where  it  is  shown  that  dam- 
ages have  been  suffered  in  any  of 
these  respects,  it  is  in  the  discretion 
of  the  jury,  in  a  proper  case,  to  add 
to  the  verdict  such  a  sum  as  they 
think  proper  as  exemplary  damages." 
Gustafson  v.  Wind,  62  Iowa  284. 

2.  Beem  v.  Chestnut,  120  Ind.  390. 
See    article    Contributory    Negli- 

GBNCE. 

Ih  an  action  by  a  widow  to  recover 
damages  for  the  death  of  her  husband, 
who  was  killed  by  a  train  of  cars  in 
consequence  of  the  intoxication  pro- 
duced by  the  sale  of  intoxicating 
liquors  to  him,  it  need  not  be  alleged 
that  the  railroad  company  was  free 
from  negligence,  as  this  will  be  pre- 
sumed. Schroder  v.  Crawford,  94  111. 
358. 
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By  Malcolm  Taylor. 

L  PABTISS^  SS2- 
n.  IHBICTMEVT,  SS^- 

1.  (/fuier  United  States  Statutes,  552. 

b.  Under  Act  1875,  552. 
b.   Under  Act  1870,  552. 

2.  Under  State  Acts,  553. 

As  to  Actions  against  Carriers  far  Discrimination  against  Colored  Pas- 
sengers, sec  article  PASSENGERS, 

L  Pabties— Joindtf. — When  a  civil  rights  act  provides  that  any 
person  who  shall  violate  the  law  shall  be  punished,  an  action  can- 
not be  maintained  against  two  persons  as  partners.* 

II.  IVBICTMEHT— 1.  Under  United  States  Statatei— ^3;.  Under  Act 
1875. — In  proceedings  under  the  Civil  Rights  Act  of  March,  1875, 
for  unjust  discrimination  against  persons  on  account  of  race,  color, 
or  previous  condition  of  servitude,  the  indictment  was  required  to 
follow  the  statute  in  all  essential  particulars,  and  had  to  show  that 
the  plaintiff  was  a  citizen  of  the  United  States.* 

b.  Under  Act  1870 — For  CoiupirMy. — ^An  indictment  under  Act 


1.  Civil  Bight!  Aeti  haTe  been  Paned  by 
the  states  of  Colorado,  Illinois,  Indiana, 
Iowa,  Kansas,  Louisiana,  Massachu- 
setts, Michigan,  Minnesota,  Mississippi, 
Nebraska,  New  York,  Ohio,  Pennsyl- 
vania, and  Washington, 

The  Act  of  Congrofli  of  March,  1875, 
making  it  a  misdemeanor  to  deny  ac- 
commodations, privileges,  etc.,  to  any 
person  by  reason  of  his  color,  etc., 
was  declared  to  be  unconstitutional 
by  the  United  States  Supreme  Court 
in  the  Civil  Rights  Cases,  109  U. 
S.  3. 

S.  Hargo  v,  Meyers,  4  Ohio  Cir. 
Ct.  Rep,  275. 

8.  Lewis  V.  Hitchcock,  10  Fed. 
Rep.  4. 

Section  2  of  the  Act  of  March,  1875, 
declares  that  "any  person  who  shall 
violate  the  foregoing  section  [section 


i],  by  denying  to  any  citizen,  except 
for  reasons  by  law  applicable  to  citi- 
zens oi  every  race  and  color,  and  re- 
gardless of  any  previous  condition 
of  servitude,  the  full  enjoyment  of 
any  of  the  accommodations,"  ttc, 
shall  "be  deemed  guilty  of  a  misde- 
meanor." 

Bisorimination  at  Bostanrant.— Wfaert 
the  statute  provides  for  the  full  enjoy- 
ment of  the  privileges  of  inns,  an  in- 
dictment alleging  the  denial  of  those 
privileges  "at  a  certain  inn,  to  wit, 
a  restaurant  at  No.  9  Chatham  street," 
is  sufficient.  The  word  "restaurant," 
has  no  fixed  meaning,  and  a  pUce 
known  by  that  name  may  or  may  not 
be  an  inn.  Nor  is  the  description  of  tii« 
place  under  a  videlicet  as  *•  a  restau- 
rant at  No.  9  Chatham  street"  re- 
pugnant to    the    previous    averoieoC 
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of  May,  1870,  for  conspiracy  against  the  rights  of  a  colored  person 
was  required  to  allege  that  such  citizen  was  a  person  of  color,  and 
that  such  acts  were  committed  because  of  his  color  and  previous 
condition  of  servitude.* 

Partieolaiity. — And  the  acts  which  constituted  such  a  conspiracy 
had  to  be  set  forth  with  reasonable  particularity  of  time,  place, 
and  circumstances.  It  must  have  appeared  from  the  indictment 
that  the  acts  charged  would,  if  proved,  support  a  conviction  for 
the  offense  alleged.' 

Coniiiet  with  8Ute  Law. — When  an  offense  was  committed  under  a 
state  law  in  violation  of  the  federal  Civil  Rights  Act  of  1870,  it 
had  to  be  shown  in  the  indictment  that  the  act  was  done  under 
authority  of  the  state  law,  either  directly  or  by  necessary  impli- 
cation.* 

2.  Under  State  Acts— Most  Follow  Statute. — As  the  wording  of  the 
civil   rights  acts   in   the    several   states   differs    materially,   the 


that  the  place  was  an  inn.  Lewis  v. 
Hitchcock,  10  Fed.  Rep.  4. 

1.  U.  S.  V,  Sanges,  48  Fed.  Rep. 
78. 

This  was  an  action  for  conspiracy 
by  private  individuals  to  injure  and 
oppress  a  citizen  for  testifying  before 
a  federal  grand  jury.  The  indictment 
set  out  at  great  length  the  particulars 
of  the  case,  but  failed  to  make  the 
necessary  averment  that  the  injured 
party  was  a  colored  person,  and  that 
such  acts  were  done  because  of  his 
color  or  previous  condition  of  servi- 
tude. 

8.  U.  S.  r.  Cruikshank,  92  U.  S.  558, 
Clifford,  J.,  dissenting.  In  discussing 
the  question  Waite,  C.J.,  said:  *'In 
criminal  cases,  prosecuted  under  the 
laws  of  the  United  States,  the  accused 
has  the  constitutional  right  *  to  be  in- 
formed of  the  nature  and  cause  of  the 
accusation.'  Amend.  VI.  In  U.  S.  v. 
Mills,  7  Pet.  (U.  S.)  142,  this  was  con- 
strued to  mean  that  the  indictment 
must  set  forth  the  offense  '  with  clear- 
ness and  all  necessary  certainty,  to 
apprise  the  accused  of  the  crime  with 
which  he  stands  charged;'  and  in 
U.  S.  V,  Cook.  17  Wall.  (U.  S.)  174, 
that  *  every  ingredient  of  which  the 
offense  is  composed  must  be  accurately 
and  clearly  alleged.'  It  is  an  element- 
ary principle  of  criminal  pleading 
that  where  the  definition  of  an  offense, 
whether  it  be  at  common  law  or  by 
statute,  '  includes  generic  terms,  it  is 
not  sufficient  that  the  indictment  shall 
charge  the  offense  in  the  same  generic 


terms  as  in  the  definition;  but  it  must 
state  the  species, — it  must  descend  to 
particulars.'  i  Archbold  Cr.  Pr.  and  PI. 
291.  The  object  of  the  indictment  is, 
first,  to  furnish  the  accused  with  such 
a  description  of  the  charge  against  him 
as  will  enable  him  to  make  his  defense, 
and  avail  himself  of  his  conviction  or 
acquittal  for  protection  against  a 
further  prosecution  for  the  same  cause ; 
and,  second,  to  inform  the  court  of 
the  facts  alleged,  so  that  it  may  decide 
whether  they  are  sufficient  in  law  to 
support  a  conviction,  if  one  should  be 
had.  For  this  facts  are  to  be  stated, 
not  conclusions  of  law  alone.  A  crime 
is  made  up  of  acts  and  intent;  and 
these  must  be  set  forth  in  the  indict- 
ment with  reasonable  particularity  of 
time,  place,  and  circumstances.  *  *  * 
The  indictment  should  state  the  partic- 
ulars, to  inform  the  court  as  well  as 
the  accused.  It  must  be  made  to  ap- 
pear— that  is  to  say,  appear  from  the 
indictment,  without  going  further — 
that  the  acts  charged  will,  if  proved, 
support  a  conviction  for  the  offense 
alleged." 

8.  The  laws  of  California  impose  a 
tax  upon  foreign  miners.  In  an  action 
against  a  tax  collector  for  the  exaction 
of  such  a  tax  from  a  Chinaman,  in 
violation  of  U.  S.  Act  of  May,  1870,  an 
indictment  was  held  insufficient  which 
failed  to  allege  that  the  Chinaman 
was  a  foreign  miner ^  and  thus  show 
that  the  tax  was  exacted  under  author- 
ity of  the  state  law.  U.  S.  v,  Jackson, 
3  Sawy.  (U.  S.)  59. 
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necessary  allegations  in  indictments  under  such  acts  present  a 
similar  diversity.^ 


1.  In  Hew  York.— Under  Penal  Code 
N.  Y.  383,  which  makes  it  a  mis- 
demeanor to  exclude  citizens  of  the 
state  from  places  of  amusement  by 
reason  of  race,  color,  or  previous  con- 
dition of  servitude,  an  indictment  al- 
leging that  defendant  excluded  cer- 
tain persons  for  such  reason,  following 
the  wording  of  the  statute,  is  sufficient, 
although  it  does  not  allege  how  they 
were  excluded.  People  v.  King,  no 
N.  Y,  418,  citing  People  r.  West,  106 
N.  Y.  293;  cited  in  People  v»  Lowndes, 
130  N.  Y.  455. 

Iowa. — Under  an  Iowa  statute  declar- 
ing that  all  persons  should  have  equal 
accommodations  and  privileges  of 
barber  shops,  an  indictment  charging 
that  the  defendant  *'then  and  there 
knowingly,  wilfully,  and   unlawfully 


refused  to  shave  said  plaintiff,  and 
would  give  no  reason  therefor,"  was 
held  insufficient  because  it  did  not 
allege  that  no  good  reason  existed  for 
the  refusal.  His  refusal  to  state  his 
reason  was  a  lack  of  politeness,  and 
not  a  misdemeanor.  State  v.  Hall,  72 
Iowa  525. 

Miehiyan. — In  Michigan,  in  an  action 
against  a  restaurant  keeper  to  recover 
damages  for  unjust  discrimination 
against  negroes  as  to  the  part  of  the 
room  in  which  they  shall  sit,  it  is  not 
necessary  that  the  statute  imposing  a 
penalty  for  such  discrimination  should 
i>e  declared  upon  or  referred  to.  Such 
discrimination,  in  this  state,  is  in  vio- 
lation of  the  common  law  whereof  the 
statute  is  declaratory.  Ferguson  v, 
Gies,  82  Mich.  358. 
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CLERKS. 

As  to  Adjournment  of  Court  fy  CUrk,  sec  article  ADJOURNMENTS, 
Vol.  I.,  p.  238. 
Affidavits,  Power  of  Clerks  to  Take,  see  article  AFFIDA  VITS,  Vol. 

I.,  p.  329- 
Appeals,  Functions  of  Clerks  in  Proceedings  Concerning,  see  article 

APPEAL  BONDS,  Vol.  I.,  p.  963;  APPEALS,  Vol.  II..  p.  i; 

BILLS  OF  EXCEPTIONS,  Vol.  III.,  p.  378;  CASE  MADE  ON 

APPEAL,  Vol.  III.,  p.  879;  ERROR,  WRIT  OF, 

Attachment  Proceedings,  Powers  and  Duties  of  Clerks  in,  sec  article 
ATTACHMENT,  VolUL,  p.  i. 

Bail,  Powers  and  Duties  of  Clerks  in  Matters  Pertaining  to,  see  arti- 
cle BAIL  AND  RECOGNIZANCE,  Vol.  III.,  p.  158. 

Calendars  and  Dockets,  Duties  of  Clerks  in  Relation  to,  see  article 
CALENDARS  AND  TRIAL  DOCKETS,  Vol.  III.,  p.  801. 

Change  of  Venue,  Duty  of  Clerks  where  Place  of  Trial  is  Changed, 
see  article  CHANGE  OF  VENUE,  ante,  p.  373. 

Costs,  Taxation  of,  by  Clerk,  sec  article  COSTS, 

Executions,  Proceedings  Concerning,  Affecting  Clerks,  see  article 
EXECUTIONS. 

Filing  Papers  by  Clerk,  see  article  FILING. 

Funds  in  Court,  Duty  of  Clerk  as  to,  see  article  FUNDS  AND  DE- 
POSIT IN  COURT 

Injunctions,  Mandamus,  Prohibition,  Certiorari,  and  Quo  Warranto, 
Clerks'  Powers  and  Duties  Pertaining  to,  see  articles  upon  these 
subjects. 

Judgments,  Decrees,  and  Orders,  Entering  of,  by  Clerks,  see  articles 
DECREES:  JUDGMENTS:  ORDERS. 

Minutes  of  Court,  Relation  of  Clerk  to,  see  article  MINUTES. 

Process  Issued  by  Clerk,  see  article  PROCESS,  and  cross-references 
under  that  title. 

Records,  Clerk's  Control  of  and  Relation  to,  see  article  RECORDS. 

Other  Matters  and  Subjects  Connected  with  the  Subject  of  Clerks,  see 
particular  titles. 

Status,  Powers,  and  Duties  of  Clerks  Generally,  sec  article  CLERK'S 
OF  COURT,  in  Am.  and  Eng.  Encyc.  Law,  Second  Edition. 
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CLOUD  ON  TITLE. 

See  QUIETING   TITLE-^REMOVAL  OF  CLOUD. 


CODE  PLEADING. 

L  LlTEOBUCTOBY,  556. 

n.  ALLxenre  the  Facts,  558. 

m   COVBTBUED  FAVOEABLY,  559. 

CROSS-REFERENCES. 

As  Xo  Actions  under  the  Cade,  including  Abolition  of  Forms  of  Action,  Deter- 
mination of  Character  of  Action,  and  foinder  of  Causes  of  Action, 
see  ariicle  ACTIONS,  Vol.  I.,  p.  108. 

Answers  in  Code  Pleading,  see  ANS  WERS  IN  CODE  PLEADING, 
Vol  I.,  p.  777-  .  , 

Amendments  of  Pleadings  and  Proceedings  under  the  Codes,  sec  article 
AMENDMENTS,  Vol.  I.,  p.  458. 

Complaints  aud  Code  Pleadings,  see  article  COMPLAINTS, 

Construction  of  Pleadings  under  the  Code,  see  article  CONSTRUC- 
TION OF  PLEADINGS, 

Other  matters  relatit^  to  Code  Pleading  and  Procedure,  includin^f^ 
general  rules  and  the  particular  application  of  them  to  various  kinds 
of  actions  and  proceedings^  see  the  various  titles  throughout  this 
work, 

I  IVTEODUCTOEY. — The  Main  Olijact  of  Code  Pleading  is  to  reduce  plead- 
ing to  a  plain  statement  of  the  facts  constituting  the  cause  of 
action  or  defense,  with  a  claim  for  such  relief  as  the  facts  justifyi 
and  to  prevent  the  sacrifice  of  substantial  right  to  mere  form.^ 


1.  **Two  objects  of  reference  were 
made  prominent  in  the  changes  made 
in  the  forms  of  pleading  by  the  code. 
One  was  the  introduction  of  verity 
into  the  pleadings  by  providing,  in 
effect,  that  parties  in  their  allegations 
should  have  the  same  regard  to  truth 
that  prevails  between  members  of  so- 
ciety in  their  daily  communications 
with  each  other;  that  they  should  not 
willingly,  and  certainly  not  by  com- 
pulsion, spread  a  falsehood  upon  the 
record;  that  a  defendant  should  not 


be  driven,  or  permitted  even,  falsely  w 
allege  a  full  defense  to  the  end  that 
he  might  prove  a  partial  defense. 
Another  was  that  the  pleadings  should 
inform  the  court  and  the  adverse  party 
of  the  facts  alleged  in  support  or  de- 
fense of  the  action,  and  to  which  evi- 
dence was  to  be  given;  and  hence 
common  counts,  general  issueSi  and 
all  fictitious  pleadings  were  abolished* 
One  alleged  objection  to  the  old 
forms  of  pleading  was  that  the  rec- 
ord did  not   necessarily  disclose  the 
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Introdnotory.  CODE  PLEADING.  Introduotory. 

Rule  of  Conitraetion. — In  construing  pleadings  under  the  code  the 
rule  is,  that  the  question  in  an  action  is  not  whether  the  plaintiff 
has  a  legal  right  or  an  equitable  right,  or  the  defendant  a  legal 
or  an  equitable  defense  against  the  plaintiff's  claim  ;  but  whether, 
according  to  the  whole  law  of  the  land  applicable  to  the  case,  the 
plaintiff  alleges  the  right  which  he  seeks  tp  establish,  or  the  de- 
fendant shows  that  the  plaintiff  ought  not  to  have  the  relief 
asked  for.*     See  article  CONSTRUCTION  OF  PLEADINGS. 

▲  Hew  97it6m. — The  code  system  of  pleading  is  an  entirely  new 
system  of  pleading.     It  is  not  a  modification  of  the  common-law 

true   questions  of  fact  at  issue  and  was  formerly  of  equitable  or    legal 

which  were  to  be  tried.     With  this  cognizance."    Dobson  v.  Pearce,  12  N. 

understanding  of  some  of  the  leading  Y.  156. 

objects  of  the  legislature  we  may  read         **The  names  of  actions  no  longer 

the  section  which  permits  a  defendant  exist,  but  we  retain  in  fact  the  action 

to  set  forth  by  answer  as  many  de-  at  law  and  the  suit  in  equity.     The 

fenses   as   he   may   have,  and  which  pleader  need  not  declare  that  his  com- 

originally  authorized  him  to  *  set  forth  plaint  is  in  either;  it  is  only  necessary 

in  his  answer  as  many  grounds  of  de-  that  it  should  contain  facts  constitut- 

fense  as  he  should  have,'  and  recog-  ing  a  cause   of  action,  and  if  these 

nizes  the  right  to  set  up  facts  consti-  facts  are  such  as  at  the  common  law 

tuting  either  a  total  or  partial  defense  his  client  would  have   been   entitled 

to  the  action."     Per  Allen,  J.,  in  Bush  to  judgment,  he  will  under  the  code 

V,  Prosser,  11  N.  Y.  347.  obtain  it.     If,  on  the  other  hand,  they 

*'  In   the  adoption  of  the  code  the  establish  a  title  to  some  equitable  in- 

legislature   designed   to  abolish    the  terposition  or  aid  from  the  court,  it 

distinction  between  common-law  and  will  be  given  by  judgment  in  the  same 

equity  pleadings,  and  to  substitute  for  manner  as   it   would    formerly   have 

the  previous  forms  a  simple  statement  been  granted  by  decree.'*     Per  Dan- 

of  the  facts  which  constitute  the  cause  forth,  J.,  in  Stevens  v.  New  York,  84 

of  action  or  the  grounds  of  defense,  in  N.  Y.  305. 

such  a  manner  as  to  present  to  the         **  But  relief  is  to  be  given  consistent 

court  the  precise  points  in  dispute.'*  with  the  facts  stated,  although  it  be 

Per  Scott,  J.,  in  Carricov.  Tomlinson,  not  the   relief  specifically  demanded; 

17  Mo.  501.  and  in  determining  whether  an  action 

The  Very  Olgect  of  the  New  System  of  will  lie,  the  courts  are  to  have  no  re- 
pleading is  to  enable  the  court  to  give  gard  to  the  old  distinction  between 
judgment  according  to  the  facts  stated  legal  and  equitable  remedies.  Those 
and  proved,  without  reference  to  the  distinctions  are  expressly  abolished, 
form  used  or  to  the  legal  conclusion  A  suit  does  not,  as  formerly,  fail  be- 
adopted  by  the  pleader.  Hall  v.  Hall,  cause  the  plaintiff  has  made  a  mistake 
38  How.  Pr.  (N.  Y.  Supreme  Ct.)  97;  as  to  the  form  of  the  remedy.  If  the 
Jordan,  etc..  Plank  Road  Co.  v.  Mor-  case  which  he  states  entitles  him  to 
ley,  23  N.  Y.  553;  Zabriskie  v.  Smith,  any  remedy,  either  legal  or  equitable, 
13  N.  Y.  330;  Wright  v.  Hooker,  10  his  complaint  is  not  to  be  dismissed 
N.  Y.  59;  Olcott  V.  Carroll,  39  N.  Y.  because  he  has  prayed  for  a  judgment 
436;  Emery  v.  Pease,  20  N.  Y.  62;  to  which  he  is  not  entitled."  Per 
Butterworth  v.  O'Brien,  24  How,  Pr.  Comstock,  J.,  in  Emery  v.  Pease,  20  N. 
(N.  Y.  Supreme  Ct.)  440;  Goff  v.  Ed-  Y.  65.  See  to  same  effect  Wheclock 
gerton,  18  Abb.  Pr.  (N.  Y.  Supreme  v.  Lee,  74  N.  Y.  500;  Hale  v.  Omaha 
Ct.)  381;  Bedell  v.  Carll,  33  N.  Y.  581;  Nat.  Bank,  49  N.  Y.  629:  Bradley  v. 
Conaughty  v.  Nichols,  42  N.  Y.  87.  Aldrich,  40  N.  Y.  504;  Sternberger  v. 

1.  Crary    v.    Goodman,   12    N.    Y.  McGovern,  56  N.   Y.   12;  Margraf  v. 

268.  '  Muir,  57  N.  Y.  159;  Salter  v.  Ham,  31 

"The  question  now  is,  Ought  the  N.   Y.  321;   Heywood   v,   Buffalo,   14 

plaintiff    to    recover?    and    anything  N.  Y.   540;  Arnold  v,  Angell,  62  N. 

which    shows   that  he  ought   not    is  Y.  508;  People's  Bank  v.  Mitchell,  73 

available  to  the  defendant,  whethei  it  N.  Y.  415. 
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ADeglng  tlL6  FmU.  CODE  PLEADING.  AUeging  the  Facte 

method  of  pleading,  nor  is  it  a  reproduction  in  a  different  form 
of  equity  pleading.  The  code  furnishes  its  own  rules  for  the 
construction  of  its  pleadings,  and  it  is  to  be  carried  into  effect  ac- 
cording to  its  terms,  and  upon  principles  peculiar  to  itself.* 

EL  jAJiLEOliro  THE  Facts. — Under  the  code  system  of  pleading 
the  facts  only  must  be  stated.  This  means  the  facts,  as  contra- 
distinguished from  the  law,  from  argument,  from  hypothesis,  and 
from  the  evidence  of  the  facts.  Those  facts,  and  those  only, 
must  be  stated  which  constitute  the  cause  of  action,  the  defense, 
or  the  reply.*    See  articles  COMPLAINTS ;  Legal  Conclusions. 

1.  **The  legislature,  by  the  same  act,  mingway  v.  Poucher,  98  N,  Y.  288: 
also  abolished  all  forms  of  pleading  Emery  v.  Pease,  20  N.  Y.  65;  New 
theretofore  existing,  and  provided  York  Ice  Co.  v.  North  Western  Ins. 
that  thereafter  the  forms  of  pleading  Co.,  23  N.  Y.  357;  Harrison  v.  Brook- 
in  civil  actions  in  courts  of  record,  lyn,etc.,  R.  Co.,  100  N.  Y.  621;  Lattin 
and  the  rules  by  which  the  sufficiency  r.  McCarty,  41  N.  Y.  107;  Scheu  v.  New 
of  the  pleadings  were  to  be  deter-  York,  etc.,  R.  Co.  (Buffalo Super. Ct.), 
mined,  should  be  those  prescribed  by  12  N.  Y.  St.  Rep.  106;  Marquat  v, 
that  act.  So  complete  and  thorough  Marquat,  12  N.  Y.  342. 
has  been  the  departure  from  the  for-  2.  Green  v.  Palmer,  15  Cal-  412. 
mer  rules  and  forms  of  pleading  that  In  an  action  for  money  due  upon  a 
it  is  hardly  safe  to  rely  upon  analo-  contract,  facts  should  be  stated  show- 
gies  derived  from  that  system  in  giv-  ing  that  a  contract  existed  between 
ing  practical  effect  to  the  new.  Based  the  parties,  and  that  it  has  been 
as  the  new  is  upon  an  entirely  differ-  broken.  The  complaint  should  state 
ent  theory,  and  having  professedly  the  promise  and  the  consideration  or 
different  ends  to  accomplish,  it  is  bet-  facts  from  which  a  promise  or  under- 
ter,  with  a  view  to  carry  it  out  in  its  taking  upon  a  sufficient  consideration 
spirit,  to  consider  it,  as  it  is  in  truth,  is  necessarily  inferred;  and  it  should 
an  entire  new  theory,  to  be  construed  state  facts  showing  that  the  time  of 
and  carried  into  effect  according  to  its  payment  has  expired,  or  should  show 
terms  and  upon  principles  peculiar  to  in  what  respect  the  contract  has  been 
itself.  Difficult  as  it  may  be  for  a  broken.  Bowen  v,  Emmerson.  3  Ore- 
mind  trained  to  the  logical  and  truly  gon  452. 

scientific  rules  of  pleading  under  If  a  complaint  states  facts  which 
which  justice  has  so  long  been  admin-  entitle  the  plaintiff  to  relief,  either 
istered  in  states  and  countries  in  legal  or  equitable,  it  is  not  dcmurra- 
which  the  common  law  has  had  sway,  ble  on  the  ground  that  it  docs  not 
to  cast  aside  all  the  rules  which  have  state  facts  sufficient  to  constitute  a 
been  supposed  to  be  founded  in  wis-  cause  of  action, 
dom,  and  in  practice  to  have  accom-  Though  a  complaint  purporting  to 
plisheda  good  purpose,  for  a  new  and  be  a  bill  in  equity  is  insufficient  as 
confessedly  imperfect  scheme,  it  is  such,  yet  if  the  facts  alleged  arc  cog- 
safe  to  say  that  it  must  be  done  in  nizable  in  a  court  of  law,  the  proper 
order  to  give  effect  to  the  provisions  relief  will  be  administered;  and  a  de- 
referred  to,  and  to  give  the  new  sys-  murrer  for  want  of  facts  sufficient  to 
cem  a  fair  trial,  and  that  less  injustice  constitute  a  cause  of  action  will  not 
will  be  done  in  that  way  than  by  at-  lie.  White  v.  Lyons,  42  Cal.  379* 
tempting  to  engraft  the  new  upon  the  The  law  intends  that  the  pleader 
old,  which  can  only  be  done  to  the  should  state  material  facts  only, 
prejudice  of  both."  Per  Allen,  J.,  in  Whether  an  allegation  is  material 
Bush  r.  Prosser,  11  N.  Y.  354.  may  be  determined  by  this  question. 

The  code  intends  to  establish  a  uni-  **  If  it  be  denied,  will  the  failure  to 

form  system  of  practice  applicable  to  prove  it  decide  the  case  in  whole  or  in 

all  actions.  Mowry  v.  Hill,  11  Wis.  146;  part  ?  "    If  it  will  not.  the  fact  alleged 

DeWitt  V.  Hays,  2  Cal.  463;  Grain  v.  is  not  material.    Cline  v.  Cline,  3  Ore- 

Aldrich,  38  Cal.  520:  Oneida  Bank  v,  gon  356. 

Ontario   Bank,  21    N.  Y.  490;    Hem-  That  the  distinguishing  feature  ot 
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CODE  PLEADING. 


Constnied  Favorably. 


III.  C0H8TBUEB  Favobablt.— The  strict  rule  of  the  common 
law  for  the  construction  of  pleadings  is  abrogated  by  the  code. 
The  rule  is,  that  in  the  construction  of  a  pleading  for  the  purpose 
of  determining  its  effect,  its  allegations  shall  be  liberally  con»- 
strued  with   a  view  to  substantial  justice  between  the  parties. 

See  article  Construction  of  Pleadings. 


code  pleading  is  the  statement  of  the 
facts  as  contradistinguished  from  the 
allegation  of  legal  conclusions  on  the 
one  hand  or  the  detail  of  mere  evi- 
dence on  the  other,  see  the  following 
cases  and  also  the  article  LEGAL  Con- 
clusions. 

California, — Coryell  v,  Cain,  16  Cal. 
567;  Wiggins  V,  McDonald,  18  Cal. 
127;  Smith  V,  Rowe,  4  Cal.  7;  Bowen 
V.  Aubrey,  22  Cal.  566. 

Indiana. — Troost  v,  Davis,  31  Ind. 
39;  Lytle  V,  Lytle,  37  Ind.  281;  Van- 
scholack  v.  Farrow,  25  Ind.  310;  King 
V.  Enterprise  Ins.  Co.,  45  Ind.  43; 
Jolly  r.  Terre  Haute  Drawbridge  Co., 
9  Ind.  424;  Woodford  v,  Leavenworth, 
14  Ind.  311;  Emmons  v,  Kiger,  23  Ind. 
483;  Matlock  V.  Todd,  25  Ind.  128. 

Iowa. — Singleton  v.  Scott,  ii  Iowa 
589;  Cowin  V.  Toole,  31  Iowa  513; 
Pfiffner  V.  Krapfel,  28  Iowa  27;  Moore- 
head  V.  Hyde,  38  Iowa  382;  Claussen 
V.  Lafrenz,  4  Greene  (Iowa)  224. 

Kentucky. —Yaw  v.  Barrett,  14  B. 
Mon.  (Ky.)  67;  Richmond,  etc..  Turn- 
pike Road  Co.  V.  Rogers,  7  Bush 
(Ky.)532;  Garrett  v.  Gault,  13  B,  Mon. 
(Ky.)  378;  Martin  v.  Mobile,  etc.,  R. 
Co.,  7  Bush  (Ky.)  117;  Louisville, 
etc..  Canal  Co.  v.   Murphy,  9  Bush 

(Ky.)523. 

Missouri. — Rogers  v.  Penniston,  16 
Mo*  435 »   Richardson  v.  Means    22 


Mo.  495;  Maguire  v.  Vice,  20  Mo.  430; 
Hesse  v.  Missouri  State  Mut.  F.,  etc., 
Ins.  Co.,  21  Mo.  93. 

New  York, — Farron  v.  Sherwood, 
17  N.  Y.  229;  Degraw  v.  Elmore,  50 
N.  Y.  i;  White  v.  Joy,  13  N.  Y.  83; 
Brown  v.  Brown,  4  Robt.  (N.  Y.)  702; 
Butler  2/.  Lee,  33  How.  Pr.  (N.  Y.  Ct. 
App.)  258;  Peck  V.  Newton,  46  Barb. 
(N.  Y.)  174;  Wooden  v.  Waffle,  6  How. 
Pr.  (N.  Y.  Supreme  Ct.)  145;  Hall  v. 
Hall,  38  How.  Pr.  (N.  Y.  Supreme 
Ct.)98;  Birdsall  v.  Birdsall,  41  How. 
Pr.  (N.  Y.  Ct.  App.)  397:  Emery  v. 
Pease,  20  N.  Y.  62;  New  York  Ice  Co. 
V.  North  Western  Ins.  Co..  23  N.  Y. 
357;  Arthur  z^.  HomeiMead  F.  Ins.  Co., 
78  N.  Y.  467;  Grattan  v.  Metropolitan 
Ins.  Co.,  80  N.  Y.  294;  Reubens  v,  Joel, 
13  N.  Y.  488:  Genet  v,  Howland,  30 
How.  Pr.  (N.  Y.  Supreme  Ct.)  360; 
McKeon  v.  See,  4  Robt.  (N.  Y.)  468; 
Dobson  V.  Pearce,  12  N.  Y.  156;  Phil- 
lips V.  Gorham,  17  N.  Y.  270;  Wager 
V.  Wager,  23  Hun  (N.  Y.)  443;  Voor- 
his  V.  Child,  17  N.  Y.  362;  Cropsey  v. 
Sweeney,  27  Barb.  (N.  Y.)  310;  Crary 
V.  Goodman,  12  N.  Y.  268. 

Ohio. — Lamson  v,  Pfaflf,  i  Handy 
(Ohio)  453;  Klonne  v.  Bradstreet,  7 
Ohio  St.  325. 

Wisconsin.  —  Bonesteel  v.  Bone- 
steel,  28  Wis.  250;  Dickson  v.  Cole, 
34  Wis.  625. 
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COGNOVIT. 


L  DEFiHinoir  avd  Oehebal  Pbivcifles,  56a 

n.   CONDITIOITAL  COGITOVITS,  562. 

III.  WHEir  OiVEir,  563. 

IV.  AlTESTATIOir,  563. 

y.  Jin)0][ENT,  564. 

1 .  When  and  how  Entered,  564. 

2.  Against  Copartners,  565. 

3.  Death  of  Party,  565. 

L  DEFDnnoif  Am)  Oehebal  Fbikciples. — A  cognovit  actionem, 
usually  known  merely  as  a  cognovit,  is  a  written  confession  of  an 
action  by  a  defendant,  subscribed  but  not  sealed,  and  authorizing 
the   plaintiff  to  sign    judgment,   generally  for  a   sum    named,* 


1.  Bouvier  L.  Diet.,  title  Cognovit 
Actionem.  See  Keep  v,  Leckie,  8 
Rich.  (S.  Car.)  164. 

"  An  acknowledgment  by  a  defend- 
ant that  an  action  brought  against  him 
is  rightly  brought,  and  that  the  sum 
named  is  due  to  the  plaintiff.  An  un- 
sealed confession  of  judgment  given 
to  the  plaintiff  af  t  suit  is  brought." 
Anderson  L.  Dici, 

The  Form  of  a  cognovit,  written  on 
the  declaration  or  back  of  the  inquiry 
or  on  plain  paper,  was  as  follows:  "  '  I 
confess  this  action,  or  (if  in  debt)  the 
debt  in  this  cause,  and  that  the  plain- 
tiff hath  sustained  damages  to  such  an 
amount,  besides  his  costs  and  charges, 
to  be  taxed  by  the  master,'  in  the 
King's  Bench,  or  '  prothonotaries,' 
in  the  Common  Pleas;  then  follow  the 
terms,  if  any  are  agreed  on.  as  that 
'  no  judgment  shall  be  entered  up, 
or  execution  issue,  until  default  shall 
be  made  in  payment  of  the  debt,  or 
damages  and  costs,  by  a  certain  day; 
and  that  no  writ  of  error  shall  be 
brought,  or  bill  in  equity  filed;  but 
that  in  case  default  shall  be  made,  the 
plaintiff  shall  be  at  liberty  to  enter 
up  judgment,  and  take  out  execution, 
for  the  debt,  or  damages  and  costs, 


together  with  sheriff's  poundage,  aod 
all  other  incidental  expenses.'  "  Tidd 

Pr.  559.  . 

A  cognovit  containing  the  "woras 
"I  cannot  deny"  is  sufficient  to  au- 
thorize entry  of  judgment,  ^wis  r. 
Barber,  21  111.  App.  638. 

A  Warrant  of  Attorney  differs  from  a 
cognovit  in  that  the  former  is  under 
seal  and  given  before  suit  brougbt. 
See  Bouvier  L.  Diet,  and  Anderson 
L.  Diet. 

In  niinoli  it  appears  that  a  warrant 
of  attorney  and  a  cognovit  arc  both 
used  in  the  same  confession  of  judg- 
ment, the-  warrant  being  the  means 
by  which  the  power  to  confess  judg- 
ment is  given  the  attorney,  and  the 
cognovit  the  instrument  by  which  the 
confession  is  made.  Tucker  v.  GilK 
61  111.  236;  Bush  V.  Hanson,  70  111- 
482;  Campbell  v.  Goddard,  117  '^^' 
251.  See  Keith  v.  .Kellogg,  97  11^- 
147;  Hall  V.  Jones,  32  111.  38. 

Release  and  Waiver  of  Errors  ^ 
Cognovit. — Where  the  cognovit,  fil^^ 
by  virtue  of  a  warrant  of  attorney, 
releases  all  errors  that  may  occur  in 
the  entering  up  of  the  judgment,  the 
confession  of  the  judgment  is  of  itself 
an  operative  release,  effectual  for  all 


S6< 


Dttflnition  and 


COGNOVIT, 


General  Prindplea. 


which  must  be  certain  and  specific* 

Few  Trial— Coeu. — Where  a  new  trial  is  ordered,  if  the  defendant 
does  not  go  to  trial  again,  but  gives  a  cognovit,  he  will  be  liable 
for  the  costs  of  the  former  trial.* 


purposes,  and  no  formal  plea  of  re- 
lease is  necessary.  Hall  v,  Jones,  32 
111.  38. 

Thus  a  variance  between  the  sum 
declared  for  and  that  stated  in  the 
promissory  note  declared  upon,  war- 
rant of  attorney,  cognovit,  and  judg- 
ment by  confession,  is  such  an  error 
as  is  thereby  released.  Hall  v,  Jones, 
32  111.  38. 


severed.     Beals  v.   Smith,  91   Mich. 
146. 

▲  CognoTit  OiTen  by  a  Minor,  author- 
izing an  attorney  to  appear  for  him 
and  confess  an  action  brought  against 
him  for  a  precise  sum,  for  necessaries 
provided  for  him  by  the  plaintiff,  with 
an  undertaking  "  not  to  bring  any 
writ  of  error,  nor  do  any  act  to  pre- 
vent the   plaintiff  from  entering  up 


So,  where  the  note  upon  which  judg-  judgment  or  suing  out  execution,"  is 

ment  is  entered  by  confession  is  pay-  bad  on  three  grounds:  first,  because 

able  on  demand,  if  a  demand  is  neces-  an  infant  cannot  appoint  nor  appear 

sary  before  the  entry  of  judgment,  it  by  attorney,  but  only  by  guardian; 

is  waived  by  such  a  cognovit.     Hall  secondly,  because  he  cannot  state  an 

V.  Jones,  32  111.  38.  account;  and  thirdly,  because  he  can- 

Confesiion  of  Judgment  in  Open  Court  not  deprive  himself  of  his   right  to 

by  One  Defendant  in  a  Joint  Aotion. — If  bring  a  writ  of  error,  or  any  right  to 

in  a  joint  action,  where  all  the  de-  which  he  is  entitled.     Oliver  v.  Wood- 

fendants  are  alive  and   served  with  roffe,  4  M.  &  W.  650,  7  Dowl.  P.   C. 

process   therein,  or   have   entered  a  166,  i  H.  &  H.  474. 


general  appearance  thereto  and 
pleaded  to  issue,  one  of  said  joint 
defendants  appears  in  open  court 
and  confesses  the  plaintiff's  action, 
even  where  such  confession  is  ac- 
cepted by  the  plaintiff,  and  a  formal 


Frand. — And  a  cognovit  obtained  by 
fraud  will  be  set  aside  on  motion. 
Anonymous,  i  Chitty  268. 

The  President  of  a  Corporation  has  no 
authority,  by  virtue  of  his  office  as 
president,    to    execute    a    cognovit. 


judgment  is  rendered  upon  such  con-  Raub   v.    Blairstown    Creamery   As- 

fession,  and  the  action  is  not  discon-  soc,  56  N.  J.  L.  262.     See  Stokes   v, 

tinued  as  to  the  other  defendants,  but  New  Jersey  Pottery  Co.,  46  N.  J.  L. 

is  continued  for  the  trial  of  the  issues  237. 


as  to  them,  such  confession,  and 
formal  entry  of  judgment  thereon, 
have  not  the  force  or  effect  of  a  final 
judgment,  but  are  to  be  taken  as  the 
mere  co^ovit  actionem  of  such  de- 
fendant, and  await  the  final  judgment 
to  be  rendered  upon  the  verdict  found 
upon  the  trial  of  the  issues  as  to  the 


1.  Nichols  V.  Hewit,  4  Johns.  (N. 
Y.)  423,  in  which  case  a  cognovit  for 
such  sum  as  A  and  B  should  award 
held    uncertain    and    bad.     See 


was 


Morrison  v.  Riker,  26  Mich.  385. 

If  judgment  is  entered  upon  a 
cognovit  and  by  its  authority,  then 
the    amount    acknowledged   will    be 


other  defendants.  Hoffman  v.  Bircher,  the  sum  of  the  judgment;  but  where, 

22  W.  Va.  537.  upon    complaint   and    answer    deny- 

Cognovit  Treated  as  a  Defanlt — Michi-  ing  the  allegations  thereof,  the  ac- 

gan, — A  cognovit  filed  by  one  of  two  knowledgment  is   used   as   evidence, 

makers  of  a  joint  and  several  promis-  interest  may  be  given  by  way  of  dam- 

sory  note,  in  a  suit  brought  against  ages.     Hirschfield  v.  Franklin,  6  Cal. 


both,  may  properly  be  treated  as  a 
default  as  to  the  defendant  filing  it, 
under  How.  Stat.  Mich.,  §  7355,  which 
provides  that,  if  a  default  is  obtained 
against  part  of  the  defendants  in  a 


607. 

2.  Jackson  v,  Hallum,  i  Chitty  19; 
Booth  K  Atherton,  6  T.  R.  144. 

Where,  after  notice  of  trial,  the  de- 
fendant serves  a  relicta  and  cognovit, 
suit  on  a  promissory  note,  the  plain-  with  a  clause  attached  that  judgment 
tiff  may  proceed  to  the  hearing  or  shall  not  be  entered  thereon  until  the 
trial  against  the  remaining  defendants  term  succeeding  the  circuit,  and  the 
in  the  same  manner  as  if  the  suit  had  plaintiff  proceeds  and  takes  an  in- 
been  commenced  against  them  only,  quest,  he  is  not  entitled  in  the  taxa- 
and  that  the  action  shall  thereby  be     tion  of  costs  to  any  allowance  for  ser*- 
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IL  CovDlTioiTAL  CoGiroYlTS. — Entry  of  judgment  Is  sometimes 
made  dependent  on  certain  conditions  mentioned  in  the  cognovit, 
as  that  no  judgment  shall  be  entered  unless  default  be  made  in 
the  payment  of  the  debt,^  or  unless  the  final  decision  of  certain 
suits  be  unfavorable  to  the  defendant,'  or  that  judgment  shall 
not  be  entered  until  a  later  term,  etc.*    These  terms  must  be 

complied  with  in  order  to  make  the  judgment  valid.^ 

vices  performed  subsequent  to  the  A  cognovit  having  been  given  in  an 

cognovit  in  ascertaining  the  amount  action  brought  by  a  public  officer  of 

of  the  recovery.     Hecox  v,  Ellis,  X9  a  banking  company  under  7  Geo.  IV., 

Wend.  (N.  Y.)  157.  c,  46,  by  which  it  was  provided  that, 

1.  Under  a  cognovit  by  which  it  is  upon  default  in  payment  of  a  sum  of 
agreed  that  no  judgment  is  to  be  money,  the  plaintiff  should  be  at  lib- 
signed  or  execution  issued,  unless  erty  to  enter  up  judgment  and  issue 
default  be  made  in  payment  of  a  cer-  execution  —  kild,  to  be  sufficient  to 
tain  sum,  with  costs,  by  instalments,  authorize  signing  judgment  in  the 
the  plaintifif  may  sign  judgment  and  name  of  another  public  officer,  upon 
issue  execution  for  the  whole  sum,  a  suggestion  being  entered  of  the  re- 
if  default  is  made  in  one  instalment,  moval  of  the  original  plaintiff.  Webb 
Rose  V,  Tomblinson,  3  Dowl.  P.  C.  ^;  v.  Taylor,  i  D.  &  L.  676,  8  Jur.  39, 13 
Barrett  r.  Partington,  7  Dowl.  P.  C,  L.  J..  O.  B.  24. 

447,  5  Bing.  N.  Cas.  487,  7  Scott  595,  9.  Where  a  cognovit  stipulates  that 

2  Arn.  30.  judgment  shall  not  be  entered  noUl 

But  where  the  cognovit  authorized  after  the  final  hearing  of  a  chancery 

judgment  and  execution,  on  condition  suit,   but  authorizes    judgment  and 

that  default  be  made  in  the  payment  execution    in     accordance    with  the 

of  the  debt,  with  interest  and  costs,  final  decree  and  order  in  the  event 

at  a  certain  time,  it  was  held  that  no  of  their  being  in  favor  of  the  plaintiff, 

default  could  be  made  until  the  plain-  the  plaintiff  is  not  authorized  to  enter 

tiff  had  furnished  the  defendant  with  up  judgment,  pending  an  appeal  to 

a  bill  of  costs,  and  giv^n  her  notice  the  lord  chancellor,  against  a  final 

of  taxation ;  and  not  having  done  so,  decree  at  the  rolls  dismissing  the  de- 

the  signing  of  judgment  was  irregu*  fendant's  bill.      Jones  v,  Reynolds, 

lar,  although  the  defendant  had  paid  3    N.   &   M.   46^,    i    Ad.   &  £1.  3^4; 

no  part  of  either  the  debt  or  costs.  Dummer    v.    Pitcher,    3    B.   &  Ad. 

Booth   V,    Parker,   3   M.  &  W.   54,   6  347, 

Dowl.  P.  C.  87.  3.  Hecox  v.  Ellis,  19  Wend.  (N.  Y.) 

A  gave  a  cognovit  for  thirty-seven  157. 

pounds   payable   by  monthly   instal-  But  in  an  earlv  I^few  York  case  it 

ments;  but  if  default  was  made  in  was  held  that  a  plaintiff  is  not  bound 

payment    of    any    instalment    judg«  to  accept  a  relicta  and  cognovit  with 

ment  was  to  be  entered  up  for  the  a  condition  annexed  that  judgment 

whole  sum,  or  so  much  as  remained  shall    not    be  entered   thereon  until 

due;  and  B  agreed  that  A  should  at*  the  term  after  the  circuit  at  which  the 

tend  at  the  office  of  C  on  the  seventh  cause  is  noticed  for  trial.     Leavitt  9. 

day  after  "any  notice,"  so  that   if  Woods,  10  Wend.  (N.  Y.)  5S9. 

any    instalments    were    not    paid    A  Stay  ofXzeentien.— Where  a  cognovit 

might  be  taken  on  a  ca.  sa.  sued  out.  promised  payment  in  ten  months  after 

Notice  was  given  to  B  for  A  to  attend  date,  but  authorized  a  judgment  at 

at  C's  office  at  a  certain  time.     A  did  the  next  term  of  court  after  the  date 

so,  but  C  gave  him  a  week's  time,  of  the  judgment  note,  and  before  it 

ffeldt  that  this  was  a  complete   per-  was  due,  it  was  held  that  judgment 

formance  of  B's  agreement;  and  that  could  be  entered  at  that  term  of  court, 

if,  after  this,  another  notice  was  given  with  a  stay  of  execution  until  the  ten 

to  A  to  attend  on  another  day,  and  A  months  elapsed.      McClish  v,  Man- 

did  not  attend,  no  action  would  lie  ning,  3  Greene  (Iowa)  223. 

against  B.    Turner  r.  Pyne,  6  C.  &  4.  Keep  v.  Leckie,  8  Rich.  (S.  Car.) 

P.  310,  3  N.  &  M.  354,  I  Ad.  &  £1.  34-  i64« 
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in.  Whsv  OlVEir. — The  confession  by  cognovit  was  usually 
made  after  declaration  and  before  plea,  but,  contrary  to  former 
opinion,  it  has  been  held  not  erroneous  for  a  cognovit  to  be  given 
after  process  sued  out,  before  declaration,*  and  even  though  no 
suit  be  in  fact  pending.^  A  confession  given  after  plea  pleaded 
is  usually  termed  a  relicta,  or  relicta  and  cognovit.* 

IV.  Attestatioh. — In  England  it  was  provided  by  statute* 
that  a  cognovit  should  be  of  no  force  unless  there  be  present 
some  attorney  •  of  the  superior  courts  on  behalf  of  the  party  giving 
the  cognovit,  expressly  named  •  by  such  party  and  attending  at 
his  request,  to  inform  him  of  the  nature  and  effect  of  such  instru- 
ment before  the  same  is  executed ;  *  which  attorney  shall  sub- 
scribe his  name  as  a  witness  to  the  due  execution  thereof,  and 

1.  Tidd  Pr.  559;  Webb  v.  Asplnall,     carrying  the  Instrument  to  the  Queen's 

7  Taunt.  701;  Morley  f'.  Ha]l,  2  Dowl.     Bench   office   to  be   filed,  there   sub- 
P.  C.  494.  scribed  his  name  upon  the  back  of  it 

A   cognovit    may    be    given    after  as  the  plaintiff's  attorney's  agent,  the 

process  sued  out    and    before   it   is  court  set  aside  the  instrument.     Rice 

served.     Kerbey  v.  Jenkins,    2   Tyr.  r.Linsted,7Dowl.P.  C.153,  6Scott  895. 

499.     See  Shanley  v,  Colwell,  6  M.  &  6.  Hamfaig  Attorney. — It  is  not  neces- 

W.  543,  8  Dowl.  P.  C.  373.  sary  that   the  attorney  be  originally 

2.  Keep  v.  Leckie,  8  Rich.  (S.  Car.)  named  by  the  defendant;  it  is  suffi- 
164.  cient  if  the  latter  adopts  the  attorney 

8.  Bouvier  L.  Diet.,  title  Cognovit  named  by   the    plaintiff.      Oliver    v. 

Actionem.  Woodroffe,  7  Dowl.  P.  C.  166,  4  M.  & 

4.  I  &  2  Vict.,  c.  no,  §  9,  given  in  W.  650. 
Lewis  V.  Kensington,  2  C.  B.  463.  And,  moreover,  it  is  not  necessary 

This    statute   was    held    to    apply  that  such  attorney  should  be  the  regu- 

where  a  cognovit  was  given  in  eject-  lar  attorney  of  the  party  giving  the 

ment.     Doe  v,  Howell,  4  P.  &  D.  561,  cognovit;  he  may  be  employed  mcre- 

12  Ad.  &  El.  696.  ly    for    the    occasion,    provided,    of 

A  similar  interpretation  is  to  be  course,  the  party  shall  ultimately  ex- 
given  to  32  &  33  Vict.,  c.  62,  §  24,  ercise  a  free  discretion  in  the  adop- 
as  the  language  of  the  enactments  is  tion  of  him.  Pease  v.  Wells,  8  Dowl. 
identical.     See  also  Rules  of  Court,  P.  C.  626. 

Hil.  T.,  14  &  15  Car.  II.,  1662,  under        But  where  a  defendant  was   about 

which  it  was  held  that  the  provisions  to   give  a  cognovit,  and   was   unac- 

requiring  the  presence  of  an  attorney  quainted  with   any  attorney,  and   at 

upon  the  giving  of  a  warrant  of  at-  his   request  the    plaintiff's    attorney 

torney  by  a  defendant  in  custody  ap-  sent  his  clerk  for  one,  who  came  and 

plied    also    to  cognovits.      Webb  v,  acted  in  that  capacity  for  the  defend- 

Aspinall,   7    Taunt.    701;    Arnold   v,  ant,   a   request  to  that   effect   being 

Lowe,  7  Taunt.  703  (a);  Paul  v.  Clea-  written  by  the  plaintiff's  attorney  in 

ver,  2Taunt.  360;  Parkinson  v.Caines,  the  margin  of  the  cognovit,  the  court 

3  T.  R.  616.    But  see  Bayley  v.  Taylor,  set  aside  that  instrument.     Barnes  v, 

8  Dowl.  &  R.  56.  Pendrey,  7  Dowl.  P.  C.  747. 

6.  The  Attorney  should  be  one  other  And  the  country  agent  of  the  plain- 
than  the  attorney  acting  for  the  plain-  tiff's  attorney  is  not  a  competent  wit- 
tiff,  Mason  v.  Kiddle,  5  M.  &  W.  513;  ness  to  the  execution  of  a  cognovit, 
Rising  V,  Dolphin,  8  Dowl.  P.  C.  309;  though  expressly  named  by  the  de- 
certainly  not  the  plaintiff's  attorney's  fendant.  Mason  v.  Riddle,  8  Dowl. 
agent.  Mason  v.  Kiddle,  5   M.  &  W.  P.  C.  207. 

513.      See    also    Paul    v.   Cleaver,   2  7.  A  Cognorlt  need  not  be  Sead  Oyer 

Taunt.  360.  to  the  defendant  before  execution,  if 

Thus,  where  the  attesting  attorney  he  is  informed  of  its  nature  and  effect, 

accompanied  the  plaintiff's  son  to  de-  Oliver  r.  Woodroffe,  4  M.  &  W.  650, 

fendant's  residence,  and, subsequently  7  Dowl.  P.  C.  166, 
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WlMn  and  how  Eatflni 


thereby  declare  himself  to  be  the  attorney  for  the  person  execut- 
ing the  same,  and  state  that  he  subscribes  as  such  attorney.*  In 
this  country,  also,  a  cognovit  must  be  signed  by  attorney.* 

y.  JtJBGXEHT— 1.  When  and  how  Entered. — Judgment  on  a  cog- 
novit may  be  entered  in  vacation,'  and,  it  seems,  without  a  judge's 
or  commissioner's  order,  and  without  affidavits.*     Under  the  old 


1.  Beqnititat  of  Attestation  in  Eoipeet 
to  Attorney. — The  precise  language  of 
this  statute  need  not  be  used,  it  being 
sufficient  if  it  appear  by  necessary  in- 
ference that  its  provision  in  this  re- 
spect has  been  followed.  Lewis  v. 
Kensington,  2  C.  B.  463. 

Yet  the  attestation  must  contain 
words  which  show  with  certainty  that 
the  subscribing  attorney  is  the  at- 
torney of  the  person  executing  it,  and 
that  he  attests  or  subscribes  as  the 
attorney  of  such  person.  Hibbert  v. 
Barton,  10  M.  &  W.  678,  2  Dowl.,  N.  S. 
434,  12  L.  J.  Exch.  70;  Elkington  v. 
Holland.  9  M.  &  W.  659,  i  Dowl..  N.  S. 

643. 

A  cognovit  attested  thus.  "  Witness 

G.  E.,  defendant's  attorney,  named  by 
him  and  attending  at  his  request,'* 
was  held  insufficient  for  not  express- 
ly declaring  that  the  party  subscribed 
as  attorney.  Poole  v,  Hobbs,  8  Dowl. 
P.  C.  113. 

And  so  the  attestation  "  Witnessed 
by  J.  B.,  one,  etc.,  attending  for  the 
said  W.  N..  at  his  request,  to,  and 
did,  inform  him  of  the  nature  and 
effect  of  the  above  cognovit,  before 
the  execution  thereof  by  him,"  is  not 
sufficient,  in  that  it  neither  declares 
the  attesting  party  to  be  the  attorney 
for  the  giving  the  cognovit,  nor  that 
he  subscribed  his  name  as  such.  Pot- 
ter V.  Nicholson,  8  M.  &  W.  294,  9 
Dowl.  P.  C.  808. 

But  if  the  attorney  declares  himself 
to  be  an  attorney  for  the  party,  it  is 
not  requisite  that  he  state  that  he  was 
named  by  the  party.  Oliver  v.  Wood- 
roffe,  7  Dowl.  P.  C.  166,  4  M.  &  W. 
650. 

BnAcient  Atteetations. — A  cognovit 
signed  by  W.  T.,  and  attested  thus, 
"  Witness  J.  B.,  of,  etc.,  attorney  at 
law."  "  Signed  in  the  presence  of 
me,  the  undersigned;  and  I  hereby 
certify  and  declare  that  I  am  the  at- 
torney of  the  said  W.  T.,  and  that  I 
attended  at  his  request  to  inform  him 
of  this  cognovit,  and  that  I  have  in- 
formed him  of  the  nature  and  effect 
thereof;  and   I  hereby  subscribe  my 


name  as  his  attorney.  R.  R.,"  is 
sufficiently  attested,  and  the  words 
*'  signed  in  the  presence,"  etc.,  must 
be  taken  to  refer  to  the  signature  of 
W.  T.  Ledgard  r.  Thompson,  11  M, 
&  W.  40,  2  Dowl.,  N.  S.  766,  7  Jur. 
239,  12  L.  J.  Exch.  229. 

So  the  following  attestation  is  suffi- 
cient: "  Duly  executed  by  the  above- 
named  R.  G.,  in  the  presence  of  me, 
the  undersigned  S.  B.,  attorney  oi» be- 
half of  the  said  R.  G.,  expressly  named 
by  him  and  attending  at  his  request; 
and  I  do  hereby  declare  that  I  sub- 
scribe my  name  as  witness  to  the  due 
execution  hereof  by  the  said  R.  G., 
and  as  his  attorney;  and  that,  pre- 
vious to  the  execution  thereof  by  the 
said  R.  G.,  I  informed  him  of  the 
nature  and  effect  hereof.  Signed 
S.  B.,"  etc.  Phillips  v.  Gibbs,  16  M. 
&  W.  208,  4  D.  &  L.  275, 10  Jur.  971. 16 
L.  J.  Exch.  48;  Holt  V.  Kershaw,  5  ^- 
&  L.  419. 

2.  Philadelphia  v.  Toll,  2  W.  N.  C 
(Pa.)  226. 

But  where  a  cognovit  was  signed 
in  the  name  of  an  attorney  by  a  third 
person,  without  his  knowledge  or  per- 
mission, and  judgment  was  entered 
accordingly,  it  was  held  that  it  was 
valid  and  effective  until  repudiated 
by  such  attorney.  Hall  v.  Jones,  32 
111.  38. 

8.  Ardcn  v.  Rice.  Col.  &  C.  (N.  Y.) 
312,  I  Cai.  (N.  Y.)  498.  See  Hoge- 
boom  r.  Genet,  6  Johns.  (N.  Y.)  3*5; 
Keap  r.  Leckie,  8  Rich.  (S.  Car.)  164- 

4.  Stewart  v.  Walters,  38  N.  J.  L. 
274;  Hoguet  V,  Wallace,  28  N.  J.  L- 

523. 

It  was  held  in  Thompson  v.  Lang- 
ridge,  I  Exch.  351,  5  D.  &  L.  213, 17  L. 
J.  Exch.  4,  that  a  plaintiff  may  enter 
up  judgment  on  a  cognovit  given  be- 
fore appearance,  and  upon  which  no 
step  has  been  taken  for  more  than  a 
year,  without  first  giving  a  term's 
(now  a  calendar  month's)  noticei  or 
obtaining  leave. 

In  UlinoU  it  is  erroneous  to  enter  a 
confession  of  judgment  on  a  cog^°'^^ 
when  the  record  fails  to  show  cU^*^ 
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practice  it  has  been  held  that  a  bill  should  regularly  be  filed  ^  and 
common  bail  signed  *  before  signing  judgment. 

2.  Against  Copartners. — A  judgment  entered  against  two  de- 
fendants as  copartners  on  a  cognovit  signed  by  one  of  them  for 
the  firm  is  regular  against  the  defendants  as  joint  debtors.* 

3.  Death  of  Party. — At  one  period  of  the  law  a  cognovit 
would  have  been  revoked  by  the  death  of  the  party  giving  it/ 
but  it  has  since  been  held  that,  notwithstanding  the  death  of  one 
of  the  parties,  judgment  might  still  be  entered.* 


an  appearance  by  the  plaintiff  by  fil- 
ing a  declaration  or  otherwise,  or  his 
consent  to  the  entry  of  judgment. 
Thayer  v.  Finley,  36  111.  262. 

1.  Judgment  having  been  signed 
upon  a  cognovit  without  first  filing 
a  bill,  this  was  held  to  be  irregular; 
but  it  having  been  done  at  the  request 
of  the  defendant  to  save  expense,  the 
court  granted  leave  to  file  the  bill 
nunc  pro  tunc^  and  directed  the  de- 
fendant to  pay  all  costs.  Walker  v, 
Woolley,  7  T.  R.  203  {a), 

8.  Though  judgment  has  been  ir- 
regularly signed  without  signing 
common  bail  for  the  defendant,  ac- 
cording to  the  statute,  till  after  the 
succeeding  term  after  the  judgment 


for  two  defendant  copartners  binds 
the  individual  property  of  each  de- 
fendant where  the  suit  was  com- 
menced by  declaration  on  a  promis- 
sory note,  executed  by  one  of  the 
defendants  in  the  name  of  the  firm, 
and  service  of  declaration  made  on 
that  defendant  only,  who  employed 
an  attorney  to  appear  for  both  de- 
fendants in  the  suit,  and  to  give  a 
cognovit  therein.  Hammond  v,  Har- 
ris, 2  How.  Pr.  (N.  Y.)  115. 

But  where  a  declaration  against  two 
defendants,  copartners,  is  served  on 
one  of  the  copartners,  and  he  em- 
ploys an  attorney  to  appear  for  both 
defendants  composing  the  copartner- 
ship, and  the  attorney  then  employed 


itself  has  been  entered  op,  yet  the  de-     gives  a  cognovit  for  both  defendants. 


fendant,  having  given  a  cognovit,  is 
estopped  from  objecting  to  the  irregu- 
larity, if  before  the  time  of  making 
such  objection  the  plaintiff  has  filed 
common  bail  nunc  pro  tunc,  Davis  v, 
Hughes,  7  T.  R.  202. 

Entering  Appearance  after  Signing 
Judgment.  —  The  defendant  gave  a 
cognovit  authorizing  the  plaintifif's 
attorney  to  appear  for  him  if  neces- 
sary. The  plaintiff's  attorney  signed 
judgment,  and  then  entered  an  ap- 
pearance nunc  pro  tunc.  Judgment 
was  set  aside  for  irregularity.  Wat- 
son V.  Dore,  5  Dowl.  P.  C.  584,  2  M. 
&  W.  386. 

Payment. — Where  a  cognovit  is  given 
for  the  payment  of  a  sum  generally, 
the  defendant  may  pay  either  the 
plaintiff  or  his  attorney.  Anony- 
mous, I  Dowl.  P.  C.  173. 

But  payment  of  an  instalment  to  a 
clerk  of  the  plaintifif's  attorney  was 
held  not  to  bind  the  plaintifif.  Perry 
r.  Turner,  2  C.  &  J.  89,  2  Tyr.  128,  i 
Dowl.  P.  C.  300. 

8.  Kidd  V,  Brown,  2  How.  Pr.  (N. 
Y.)  20;  Pardee  v,  Haynes,  10  Wend. 
(N.  Y.)  630. 


and  a  judgment  is  thereupon  entered, 
the  defendant  not  served  with  declara- 
tion denying  that  the  attorney  giving 
the  cognovit  had  any  authority  from 
him  to  give  the  cognovit  in  any  wise, 
the  judgment  will  be  set  aside  as  to 
the  defendant  not  served  with  declara- 
tion, although  it  appear  that  a  copy 
of  the  declaration  was  served  on  him 
on  the  same  day  judgment  was  en- 
tered, but  two  or  three  hours  after- 
wards. Groesbeck  v.  Brown,  2  How. 
Pr.  (N.  Y.)  21. 

4.  Calvert  v,  Tomlin,  5  Bing.  i; 
Blackburn  v,  Godrick,  9  Dowl.  P.  C. 

337. 

6.  Keep  v.  Leckie,  8  Rich.  (S.  Car.) 
164.  Where  more  than  two  terms  have 
elapsed  since  the  giving  of  a  cognovit 
by  the  defendant,  and  the  plaintifif 
has  died  in  the  meantime,  the  court 
has  no  power  to  allow  a  judgment  to 
be  entered  thereon.  Lewis  v,  Ra- 
pelyea,  i  Barb.  (N.  Y.)  29. 

But  at  any  time  within  the  two 
terms,  if  one  of  several  plaintififs  dies, 
judgment  may,  by  statute,  be  en- 
tered in  the  names  of  the  original 
parties,  and  no  previous  leave  of  the 


A  judgment  entered  on  a  cognovit    court  is  necessary.     Gilbert  v.  Corbin, 
given  by  an  attorney  who  appeared     18  Wend.  (N.  Y.)  600. 
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CONFESSION  AND  A  VOIDANCE. 


COMMENCEMENT  OF  ACTIONS 

/  See  ACTIONS.  VoL  U  p.  108. 


COMMISSION  MERCHANTS 

See  FACTORS  AND  BROKERS. 


COMMISSIONS  TO  TAKE  TESTIMONY. 

See  DEPOSITIONS. 


COMMITMENTS 

By  S.  R.  PsRRT. 

Z.  Itenvmov,  567. 
IL  CoxxxTMBim  lOB  Trial,  567. 

t.   When  Made,  567. 

2.  On  What  Founded— Complaint,  569. 

3.  For  What  Offense,  569. 

m.  AlTTEOBITT  Am)  JvBiBBioneir,  570. 

IT.  Wabbaht  of  OeicMiTMBVT,  OB  Mirmnn,  571. 

I.  Necessity  of,  571. 
i.  Requisites  of,  573. 

^  CI.  ^j  /^  Form,  573. 

(i)  Generally,  x^T^. 

(2)  Description  of  Party  Committed,  573, 

O)  71?  Whom  Directed-'Piace  of  Commiiment,^!^ 
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JMatttoB.  COMMITMENTS.         Cmaiitaidttts  for  Trial. 

(4)  Ind&rsemiHt  of  Baily  575. 

(5)  Indorsement  of  Order  of  CommUmetU  on  Depo- 

sitions^ 575. 
JL  As  td  Substance,  576. 
(i)  Generally,  576. 

(2)  Jurisdiction  and  Authority,  577. 

(3)  Proceedings  before  Magistrate  or  Court,  577- 

(4)  Recital  of  Offense,  177 . 

(5)  Concluston-'Term  of  Commitment,  %7<^ 
3.  Defect  of  Warrant,  580. 

a.  Effect  of,  580. 

b.  Amendment  of,  581. 

V.  Bbthw  oir  Habeas  Co&pvs,  581. 

VL  COUaTXEHTS  07  MlHOBS^  582. 

CROSS-REFERENCES. 

As  to  Commitments  for  Contempt,  see  article  CONTEMPT, 
CommHmenis  for  Vcjgrancy^  Bee  article  VAGRANCY, 
Commitments  for  Fines,  see  article  FINES. 
Commitments  for  Costs,  see  article  COSTS, 

L  toniimoH. — Commitment  is  the  act  of  sending  an  accused 
or  a  convicted  person  to  prison.  It  is  also  the  warrant  by  virtue 
of  which  the  incarceration  is  made.* 

n.  CoitxiTltBHTS  70B  T&IAI.— 1.  When  Made.— A  preh'minary 
examination  must»  in  general,  be  had  before  a  person  charged 
with  a  crime  can  be  committed  for  trial,*  and  where,  on  this  ex- 

1.  Anderson  Law  Diet.,  titU  Com-  constable  and  his  assistants,  was  liable 

mitment.  in  trespass.     Pratt  v.   Hill,  i6  Barb. 

Bouvier  Law    Diet.,   title  Commit-  (N.  Y.)  303. 
meat.  In   Edwards   v,    Ferris*  7  C.  &  P. 

Oalifomia.  —  The  eommitment  re-  542,  the  plaintiff  got  drunk  on  Sun- 
ferred  to  in  the  Constitution  of  Cali-  day  night  and  was  loeked  up  till 
forniaisthe  sending  a  person  ehargcd  Monday  noon  by  the  constables,  and 
with  an  offense  to  prison  to  await  his  then  brought  out  by  them,  and  on 
being  held  to  answer,  and  not  the  their  meeting  the  defendant,  a  magis- 
warrant  or  mittimus  by  which  such  trate,  in  the  street,  he  said  to  them, 
person  is  sent  to  prison.  People  v,  **  Take  him  back;  I  will  see  him  to- 
Lee  Ah  Chuck,  66  Cal.  662.  morrow,"  and  the  plaintiff  was  taken 

8.  State  V.  McCoy,  i  Baxt.  fTenn.^  back  and  brought  out  the  next  day. 
Ill;  Touhey  v.  King,  9  Lea  (Tenn.)  Ifeld,  chat  the  magistrate  was  liable 
422;  McCarty's  Case,  2  Martin  (La.)  for  false  imprisonment. 
279;  Whitcomb  v.  Cook,  38  Vu  477.  Lrtgnlaritf .  —  But  While  the  ex- 
See  article  Preliminary  Examina-  amination  is  necessary,  it  has  been 
TiONS.  held  not  to  follow  that  an  information 

Accordingly,  where  a  justice  of  the  will  be  set  aside  for  mere  irregularity 

peace  issu^  a  warrant  for  the  arrest  in  the   examination  or  commitment, 

of    an    individual,  upon    a    criminal  People  v.  MeCurdy,  68  Cal.  576. 
charge,  late  on  Saturday  night,  with        CommitaiaBt  for  Farther  Examination, 

an  indorsement  thereon  directing  that  —A  party  charged  with  felony  should 

the    accused    should    be    committed  not  be  bailed  or  released  during  the 

for  examination    until  the  following  periods  of  adjournment  pending  his' 

Monday,  and  the  constable  arrested  examination.      He    should    be   com- 

the  accused  on  the  same  evening  and  mitted  for  further  examination.  Com. 

committed   him  to  jail  without  first  v.  Moore,  3  M^tc.  (Ky.)  477.     Such  a 

bringing  him  before  the  justice — Aeld,  commitment  must  not  be  made  use  of 

that  the  justice  had  exceeded  his  au-  as  a  commitment  for  trial,  and  the  ex- 

thorit/,  and  that  he,  together  with  the  amination  must  take  place  ia  a  rea- 


Commitmantf  for  Trial. 


COMMITMENTS. 


WheaKadt. 


amination,  he  is  found  to  have  committed  an  offense  cognizable 
by  a  higher  court,  which  offense  is  not  bailable,  or  if  bailable,  the 
party  does  not  furnish  sureties,*  it  is  the  duty  of  the  magistrate 
to  commit  him  to  jail  to  await  trial  before  the  proper  court.* 


sonable  time,  else  an  action  wiU  lie 
against  the  magistrate,  i  Chitty  Crim. 
L.  72,  citing  3  Dow  R.  184. 

Szamination  on  Legal  Holiday. — A 
commitment  for  trial  was  not  void 
where  a  prisoner  was  arrested  and 
brought  before  a  magistrate  on  a 
valid  complaint  on  the  twenty-first 
of  February,  and  the  examination  con- 
tinued from  day  to  day  for  several 
days,  one  of  which,  the  twenty-sec- 
ond, was  a  legal  holiday.  Hamilton 
V.  People,  29  Mich.  173. 

1.  Sorotiot  to  Koep  the  Feaoo. — Under 
the  statutes  authorizing  the  binding 
over  of  disorderly  persons  to  keep 
the  peace,  the  magistrate  has  power 
to  commit  such  a  person  until  sureties 
are  given.  Doyle's  Case,  19  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  269.  See 
article  Breach  of  the  Peace.  Vol. 
III.,  p.  678. 

Burotiet  against  Bamagot  to  Property. 
— Where  it  appeared  that  a  commit- 
ting magistrate,  on  a  complaint  that 
the  accused  had  threatened  to  do  dam- 
age to  a  schooner  and  also  to  do  bod- 
ily harm  to  the  complainant,  issued  a 
warrant  of  commitment  to  the  jail  for 
want  of  sureties  against  doing  dam- 
age to  the  property  and  to  keep  the 
peace  towards  the  complainant — keld^ 
that  this  was  erroneous.  Sureties  of 
the  peace  against  doing  damage  to 
property  (except  as  to  threats  to  burn 
a  dwelling-house)  are  not  authorized 
by  the  common  law  or  by  statute,  and 
imprisonment  for  want  of  such  sure- 
ties is  not  allowed  by  law.  Ex  p, 
Harfourd,  16  Fla.  283. 

2.  I  Bishop  Crim.  Pr.  (3d  ed.)  32;  i 
Chitty  Crim.  L.  (5th  Am.  ed.)  106. 

Tho  Mere  Booommendation  of  a  Grand 
Jnrj  that  a  party  be  detained  tc  an- 
swer before  another  grind  jury,  is 
not  of  itself  good  cause  for  his  deten- 
tion.    Ex  p.  Bull,  42  Cal.  196. 

Commitment  for  Intention  to  Commit 
Felony. —A  commitment  to  jail  to  be 
tried  by  a  called  court,  upon  a  charge 
of  an  intention  to  commit  felony,  is 
wholly  illegal,  and  a  justice  of  the 
peace  making  such  illegal  commit- 
ment is  liable  to  the  injured  party. 
Sthreshley  v.  Fisher,  Hard.  (Ky.)  257. 

Commitment  by  Coroner  on  Second  In- 


quest.— Where,  on  a  coroner's  inquest, 
the  jury  found  that  the  death  was 
caused  by  suicide,  and  nearly  four 
months  afterwards  the  coroner  sum- 
moned another  jury  and  held  a  sec- 
ond inquest,  at  which  the  jury  foaad 
that  the  deceased  was  killed  by  A, 
whereupon  the  coroner  issued  a  war- 
rant of  commitment,  under  which  A 
was  imprisoned,  on  habeas  corpus 
the  accused  was  discharged  from  im- 
prisonment, on  the  ground  that  the 
second  inquisition  was  not  authorized 
by  the  statute.  People  v.  Budge,  4 
Park.  Cr.   Rep.  (N.   Y.  Supreme  Ct.) 

519- 

Commitment  by  tJ.  B.  Manhal  on  Ca- 
pias.— Where  a  U.  S.  marshal  arrests 
a  person  on  a  capias  from  a  court  of 
record  and  commits  him  to  a  jailer, 
such  is  not  an  absolute  commitment, 
for  the  marshal  may  take  the  prisoner 
out  of  the  custody  of  the  jailer  when 
it  becomes  necessary  for  him  to  com- 
plete the  service  of  the  capias  by 
producing  the  body  of  the  prisoner  at 
the  ensuing  term.  U.  S.  r.  Harden, 
10  Fed.  Rep.  802. 

Commitment  of  WitneoBes.— It  is  dis- 
cretionary with  the  court,  where  a 
witness  in  its  presence  commits  per- 
jury, to  order  him  into  custody  or  di- 
rect other  proceedings  to  be  taken  to 
punish  him  for  the  offense.  Lindsay 
V.  People.  67  Barb.  (N.  Y.)  548.  The 
presence  of  the  jury  does  not  make  it 
prejudicial  error.  People  v,  Hayes, 
140  N.  Y.  484,  affirming  24  N.  Y.  Supp. 
194. 

But  under  Laws  Minn.  1868,  c.  i, 
a  witness  for  the  state,  in  a  prose- 
cution for  felony,  who  is  willing 
to  enter  into  his  own  recognizance 
to  appear  and  testify  at  the  trial,  can- 
not be  committed  to  await  the  trial 
unless  he  intends  to  leave  the  state 
and  not  return  or  be  present  at  the 
trial,  or  to  otherwise  evade  his  obliga- 
tion to  appear  and  testify.  State  v. 
Grace,  18  Minn.  398.  See  U.  S.  v. 
Lloyd,  4  Blatchf.  (U.  S.)  427,  where  a 
witness  who  had  been  committed  for 
want  of  bail  was,  under  the  peculiar 
circumstances  of  the  case,  discharged 
on  his  own  recognizance. 

Commitment  of  Fngitivei. — It  is  the 
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For  What  OifonM. 


2.  On  What  Foanded — Complaint. — The  examination  and  com- 
mitment are  usually  founded  on  an  information  or  a  complaint,  but 
in  the  absence  of  these  the  commitment  may  be  properly  made  if 
the  magistrate  is  satisfied  that  there  is  sufficient  ground  for  sus- 
picion.* 

3.  For  What  Offense. — ^A  defendant  may  be  committed  for  any 
offense  which  the  evidence  upon  the  preliminary  examination 
shows  him  to  be  guilty  of,  notwithstanding  this  offense  is  a  dif- 
ferent one  from  that  charged  in  the  complaint.* 


duty  of  a  civil  magistrate  to  commit  an 
ofifender  charged  with  felony  or  other 
high  crime  and  who  has  fled  from 
the  country  in  which  the  crime  was 
committed,  to  the  end  that  a  reason- 
able time  may  be  afforded  for  the 
government  here  to  deliver  him  up, 
or  for  the  foreign  government  to 
make  application  to  the  proper  au- 
thorities here  for  his  surrender.  But 
if  no  such  application  is  made  in  a 
reasonable  time,  the  prisoner  will  be 
entitled  to  his  discharge.  Matter  of 
Washburn,  4  Johns.  Ch.  (N.  Y.)  106. 
See  Mure  v.  Kaye,  4  Taunt.  43. 

Time  of  Indictment  after  Commitment. 
In  South  Carolina  it  is  held  that  if  a 
prisoner  committed  for  felony  claims 
the  benefit  of  the  Habeas  Corpus  Act, 
in  th^  manner  prescribed  by  the  sev- 
enth section,  he  must  be  discharged 
if  not  indicted  and  trie^  within  two 
terms  after  his  commitment.  State  v, 
Fasket,  5  Rich.  (S.  Car.)  255. 

In  California  the  prisoner  is  held 
entitled  to  his  discharge  if  not  in- 
dicted by  the  grand  jury  at  the  term 
of  court  next  after  his  commitment, 
unless  good  cause  be  shown  for  his 
further  detention.  Exp,  Bull,  42CaI. 
196. 

Beoords  of  Commitment  should  be  filed 
in  the  commitments  of  disorderly  per- 
sons. Matter  of  Travis,  55  How.  Pr. 
(N.  Y.  Supreme  Ct.)  347.  But  if  the 
commitment  is  for  disorderly  conduct, 
it  seems  the  making  and  filing  of  a 
record  is  not  necessary.  Case  of  the 
Twelve  Commitments,  19  Abb.  Pr.  (N. 
Y.  C.  PI.)  394. 

Diieharge. — A  justice  of  the  peace 
cannot  discharge  a  prisoner  com- 
mitted for  trial  for  felony.  U.  S.  v, 
Faw,  I  Cranch  (C.  C.)  486. 

Beoognisanoe. — So  there  is  no  au- 
thority for  a  justice  to  take  recogni- 
zance of  a  prisoner  while  in  custody 
of  the  officer,  under  a  mittimus  issued 
by  another  justice  for  want  of  sureties. 


and  before  his  commitment  to  prison. 
State  V,  Berry,  8  Me.  179. 

Bight  to  be  Heard  by  Counsel. — Upon 
a  motion  to  commit  for  treason,  the 
party  accused  may  be  heard  by  coun- 
sel.    U.  S.  V.  Bollman,  i  Cranch  (C. 

c.)  373. 

1.  State  V.  Killet,  2  Bailey  (S.  Car.) 
289,  holding,  however,  that  if  it  ap- 
pears that  the  only  foundation  for  the 
charge  is  the  affidavit  of  one  under 
sentence  of  death  for  forgery,  and 
therefore  legally  incompetent  as  a 
witness,  the  prisoner  will  be  dis- 
charged on  his  own  recognizance. 
The  prosecution,  however,  will  not 
be  quashed.  See  also  article  Infor- 
mations AND  Complaints  in  Crimi- 
nal Law. 

Be-examination  without  New  Com- 
plaint.— It  is  not  ground  for  the  dis- 
charge of  a  prisoner  upon  habeas 
corpus  that  he  was  committed  upon 
a  re-examination  by  the  committing 
magistrate,  without  the  filing  of  a  new 
complaint;  nor  that  he  was  committed 
by  the  judge  of  the  Superior  Court 
upon  a  second  re-examination  with- 
out a  new  complaint,  after  the  setting 
aside  of  an  information  in  the  Supe- 
rior Court.  Ex  p.  Walpole,  85  Cal. 
362. 

Commitment  without  Warrant  of  Ar- 
rest.— Where  an  officer  arrests  a  per- 
son without  a  warrant,  as  guilty  of  a 
felony,  and  the  magistrate  who  in- 
vestigates the  charge  finds  the  offense 
has  been  committed  and  that  the  ac- 
cused is  probably  guilty,  a  commit- 
ment, in  default  of  bail,  is  lawful. 
Ex p,  Thomas,  100  Ala.  loi. 

2.  People  V.  Wheeler,  73  Cal.  252; 
People  V,  Smith,  i  Cal.  9;  Ex  p, 
Burke,  58  Miss.  50. 

A  Different  Name  may  be  given  in 
the  commitment  from  that  in  the  com- 
plaint, the  latter  being  fictitious. 
People  V.  Wheeler,  73  Cal.  252. 

On  Finding  a  Commitmont  niegal,  if 
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m.  AVTHOBITT  An  JnttKGTlOM.— The  authority  to  commit  is 
sometimes  derived  by  implication  by  virtue  of  the  office,'  and 
sometimes  by  statutory  provisions.*  For  offenses  against  the 
state,  the  commitment  for  trial  Is  usually  done  by  a  justice  of  the 
peace  or  magistrate,'  while  for  offenses  against  the  United  StaUs 
this  dutyis  generally  performed  byUtiited  States  commissioners.^ 

it  appears  that  the  party  is  guilty  of  an  ^  JndgM  of  Ilrft  Twftaiicw  have  jurisdic- 

offense  the  court  will  not  discharge  tioo  to  act  as  examining  and  commit- 

him  without  allowing  time  for  his  ar-  titig  magistrates.     People  v.  Smith,  i 

rest    by    proper    authority.      Ex  p,  Cal.  9. 

CrandalU  s  Cal.  I44<  Plwbftte  Jvdgti  are  magistrates  and 

1.  I  Bishop  Crim.  Pr.  (3d  «d.)  926.  have  the  power  to  commit  under  Rev. 

Thus  where  a  statute  confers  au-  Stat.  Idaho  1867,  §7511.  State  v.  Clark 

thority  on  the  mayor  of  a  city  to  try  (Idaho,  1694),  35  Pac.  Rep.  710. 

a  specified  class  of  offenses,  and  pun-  Judges  of  ^vattsr  SsnioBf  in  Pennsyl- 

ish  by  fine  and  imprisonment,  it  nee-  vania  include  in  their  powers  those  of 

essarily    confers    authority   to   issue  a  committing  magistrate.     March  v. 

process    to    enforce    his    judgment.  Com.  (Pa.,  1888),  14  Atl.  Rep.  375. 

Willis  V.  Havemeyer,  5  Duer  (N.  Y.)  Coronan. — A  coroner  is  authoriied 

447.  to  have  parties  who  are,  by  the  in- 

8.  I  Bishop  Crim.  Pr.  (3d  ed.)  825.  quest,  implicated  in  the  crime  of  mur- 

A  Jvslioe  of  the  Peaoo,  or  any  other  der,  arrested  and  held  for  trial  ia  the 

person  designated  by  act  of  congress,  Circuit   Court.     An   officer  in  whose 

may  be  authorized  to  commit  for  of-  custody  they  are  placed  has  00  right 

fenses  against  the  United  States,  al-  to  release  them  on  the  orderof  a  jus- 

though  he  cannot  be  required  or  com-  tice  of  the   peace  who,  prior  to  the 

pelled  to  do  so.    Ex p*  Pool,  8  Va.  Cas.  death,  had  them  arrested  for  attempt- 

276.  ing  to  take  the  life  of  the  deceased. 

8.  As  Gonserrators  of  the  Peaoe  magis-  Bass  v.  State,  89  Ark.  14B. 
trates  are  authorized,  Hot  only  to  is-  Even  if  a  coroner  has  not  ao^ioritj 
sue  warrants  of  arrest,  but  to  commit  to  commit  to  jail  for  trial  a  pertoa 
persons  already  before  them  when  charged  by 'the  inquest  with  felonr, 
the  occasion  for  the  commitment  judi-  yet  it  is  too  late  to  object  to  it  after 
cially  appears.  Ex  p.  Thomas,  100  the  prisoner  has  been  regularly  ex- 
Ala,  toi,  referring  to  Ex  p.  Graves,  amined  and  sent  on  for  trial,  and  has 
61  Ala.  384;  Ex  p.  Riley,  94  Ala.  88.  been  indicted  for  felony  in  the  Circuit 

The  Supreme  and  Biitriet  Oourt  Judges  Court.     Wormeley  v.  Com.,  10  GratL 

being  made,  by  the  Constitution  of  the  (Va.)  658. 

state  of  California^  conservators  of  A  justice  of  the  peace  acting  as 
the  peace,  are  ex  vi  termini  empow*  coroner^  and  having  as  coroner  corn- 
ered to  act  in  the  apprehension  and  mitted  a  person  to  jail  for  feloflj, 
commitment  of  offenders.  People  v.  fcnay  certify  the  fact  of  such  committal 
Smith,  I  Cal.  9.  as  a  justice  of  the  peace*    Wormeley 

And  where  the  Supreme  Court  of  v.  Com-.,  10  Gratt.  (Va.)  658. 

Michigan  affirms  the  action  of  a  Cir*  A  Ooirt   having   cognizance  of  ti) 

cuit  Court  commissioner,  holding  the  offense  has  power  to  commit  for  it 

defendant  liable,  under  the  fraudulent  as  a  court;  and  the  judge  need  not, 

debtors'  acts,  for  having  disposed  of  therefore,  for  that  purpose  cone  dowa 

his  property  with  intent  to  defraud  from  the  bench  and  act  in  his  char- 

his  creditors,  and  no  warrant  of  com-  acter  as  examining  magistrate.    />f  ^ 

mitment  has  beeki  issued  by  the  com-  Smith,  4  Colo.  532. 

missioner,   it   is  competent    for   this  4.  U.   S.  v.  Harden*  10  Fed.  Rep* 

court  to   grant  an  order  of  commit-  802.     See  Am.  &  Eng.  Ency.  Law,  titt 

ment   for  the  debtor's    confinement^  United  States  Commissioners. 

since  a  powter  to  hear  And  finally  dis-  A  State  Xagtatratt  may  commit  for 

pose  of  the  case  necessarilv  involves  further  examination  touching  a  crime 

the  power  to  order  such  action  as  will  against    the     United  States,      Bx  /• 

make  its  judgment  effective.     Smit  v.  Smith,  S  Cow.  fN.  Y.)  873. 

People,  15  Michk  $i6.  CommitaeAt  ei  Beeerled  fleuMlk— J«s* 
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By  whomsoever  done,  however,  the  person  committing  must  have 
the  requisite  jurisdiction,  else  the  commitment  will  be  invalid.* 

IV.  WAXSAVt  OF  ComaTXEHt,  OB  MiTTDCirs— 1.  Veeesaity  of— 
In  WiltiBf.— A  warrant  of  commitment  in  writing  is,  in  general, 
necessary  to  the  validity  of  a  commitment,^  for  it  furnishes  to 

tices  of  the  peace  alone  have  power  to  true  without  proof;  but  it  will  be  pre- 

try  and  commit  deserted  seamen,  un-  sumed,  in  favor  of  the  action  of  the 

der  the  acts   of  congress  ;  and  com-  court   below,  that  a  proper  commit- 

missioners  of  the  United  States  courts  ment  had  been  made  by  a  duly  quali- 

can  only  arrest  and  commit  for  trial,  jfied  magistrate.     People  v.  Williams, 

jEjc  p,  Crandall,  2  Cal.  144.  84  Cal.  61&. 

1.  A  commitment  by  a  justice  of  the  Void  Becogniianoe. — Where  the  ex- 
peace  for  a  crime  not  committed  in  his  amination  and  commitment  by  the 
county  is  void  for  want  of  jurisdic-  police  judge  of  a  city  of  the  second 
tion.  In  re  Kelly,  46  Fed.  kep.  653,  class  are  wholly  illegal  and  unauthor- 
See  In  re  Schurman,  40  Kan.  533.  ized,  the  court  hot  having  jurisdiction. 

And  the  Court  of  Quarter  Sessions  and  the  party  committed  thereunder 
of  one  county  of  Pennsylvania  has  executes  a  recognizance  to  appear  be- 
no  power  to  order  a  defendant  charged  fore  the  District  Court  in  order  to  be 
with  a  misdemeanor  to  be  committed,  released  from  illegal  custody,  such 
in  default  of  bail,  foi*  his  appearance  recognizance  is  without  any  validity, 
at  the  next  Court  o\  Quarter  Sessions  and  no  action  can  be  maintained  there- 
of another  county.  Com.  v.  Jailer,  i  on.  State  v.  Davis,  26  Kan.  205. 
Grant  Cas.  (Pa.)  218.  tiiability  of  J'ustlce. — A  commitment 

But  it  has  been  held  that  a  party  which  is  without  lawful  authority,  be- 

charged  with  committing  a  felony  in  ing  a  ministerial  and  not  a  judicial 

one   county   may    be    arrested   by   a  act,  renders  a  justice  of  the  peace  ac- 

magistrate  in  another  county  and  may  countable  in  an  action  for  false  im- 

be,  by  him,  committed  for  trial.     John-  prisonment.     Danforth  z/.  Classen,  21 

ston  V,  State,  2  Yerg.  (Tenn.)  58.  111.  App.  572. 

Trial  justices,  and  police  courts  But  as  no  action  will  lie  against  a 
having  their  jurisdiction,  may  try  justice  of  the  peace  for  an  error  of 
complaints  for  the  offense  described  in  judgment,  while  acting  honestly  and 
Rev.  Stat.  Me.,  c. 51,  §  41  (evading  pay-  within  the  scope  of  his  jurisdiction 
ment  of  fare  on  railroads),  and  impose  as  a  court,  in  a  judicial  proceeding, 
the  forfeiture  which  is  there  pre-  he  cannot  be  held  liable  for  issuing  a 
scribed  '*  to  be  recovtered  on  com-  mittimus,  by  force  of  which  the  plain- 
plaint.''  But  they  exceed  their  juris-  tiff  was  imprisoned,  which  was  to 
diction  when  tney  order  a  man  make  effectual  his  judgment  so  ren- 
charged  with  the  offense  to  find  bail  dered.  Downing  z/.  Herrick,  47  Me. 
for  his  appearance  at  a  future  term  462. 

of  the  Supreme  Judicial  Court,  and  8.  That  the  commitment  should  be 

to  be  committed  for  want  of  such  bail,  in  writing,  see  Mayhew  v.   Locke,  7 

An  officer  cannot  justify  the  execution  Taunt.  63;  Hutchinson  v.   Lowndes, 

of    a    mittimus    which    shows    such  4  B.   &  Ad.  118;  Odell  v,  Schroeder, 

excess    of    jurisdiction    on    its  face.  58  111.  353;  U.   S.   v.  Harden,  10  Fed. 

Pooler  V,  Reed.  75  Me.  488.  Rep.  802,  applied  in  Gilberts.  U.  S.,  23 

^refnmption  of  jurisdiction.— When  a  Ct.  of  CI.  218;  People  v.  Wilson,  93 

motion   is   made  to  set  aside  an  in-  Cal.  377. 

formation  in  the  Superior  Court,  upon  General  Principles  Selating  to  Keces- 

the  alleged  ground  that  the  commit-  sity  of  Commitment. — In  a  state  where 

ment  was   made   by   a    police  judge  the  use  of  local  jails  for  United  States 

having  no  jurisdiction  to  commit,  and  prisoneirs   is   permitted,  whenever   a 

the  record  upon  appeal  from  a  judg-  prisoner  is  committed  to  jail  a  copy 

ment  of  conviction  upon  such  informa-  of  the  writ  of  commitment,  showing 

tion  does  not  show  by  any  evidence  grounds  thereof^  should  be  left  with 

that  the  commitment  was  made  by  a  the  jailer,     tn  case  of  a  proceeding 

person  claiming  to  be  a  police  judge,  before   a  judge  or  commissioner,  in 

the  alleged  facts  will  not  be  taken  as  which  it  is  necessary  to  commit  the 
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the  officer  the  authority  to  take  and  receive  the  prisoner,^  although 
the  latter  may  not  be  detained  by  virtue  thereof.* 

Yerbal  Wurant. — Until  the  mittimus  can  be  made  out,  however, 
the  prisoner  may  be  detained  by  a  verbal  warrant,*  nor  is  any 
written  authority  necessary  in  a  commitment  for  further  examina- 

accused  to  jail  to  await  a  hearing  for  debt,  without  a  mittimus,  commit 
or  pending  examination,  a  writ  to  the  defendant  to  prison  for  want  of 
commit  is  necessary,  setting  forth  the  bail.  Palmer  r.  Allen,  7  Cranch  (U. 
cause  of  detention  and  why  examina-  S.)  550,  reversing  5  Day  (Conn.)  193. 
tion  is  postponed.  After  hearing  and  1.  Cozine  v,  Walter,  55  N.  Y.  304. 
order  committing  for  trial,  a  final  wrii  Where  a  prisoner  is  committed,  a 
of  commitment  is  necessary,  reciting  true  and  attested  copy  of  the  precept 
the  hearing,  finding  of  probable  cause,  on  which  the  arrest  was  made  should 
and  that  the  prisoner  is  committed,  in  be  delivered  to  the  jailer,  to  show  the 
default  of  bail,  to  await  trial.  Where  authority  by  which  the  prisoner  is  de- 
a  defendant  is  arrested  on  bench  war-  tained  in  custody.  Atherton  v,  Gil- 
rant  and  brought  before  the  court,  more,  9  N.  H.  185. 
and  is  committed,  in  default  of  bail,  to  2.  Anthoritj  for  DeUining  Priioiier.— 
await  trial,  the  writ  of  commitment  A  ^tisoner  is  held  in  custody  by  the 
should  state  the  cause  of  detention  judgment  of  the  court,  not  upon  the 
until  a  trial  can  be  had.  Erwin  v,  U.  mittimus.  People  v.  McEwan  (So- 
S.,  37  Fed.  Rep.  470.  preme  Ct.),  2  N.  Y.  Cr.  Rep.  307.    And 

Commitmont  dozing  and  after  Cloae  of  if  the  officer  furnishes  the  keeper  with 

Court.  —  Upon   the   surrender  of  the  a  certified  copy  of  the  judgment  it  is 

principal  by  his  bail  on  mesne  process  sufficient  evidence  of  his  authority, 

in   a  justice's   court,  the  magistrate  and  he  need  not  retain  the  mittimus, 

can   order   him  into  the  custody   of  People  if.  Baker,  89  N.  Y.  460.    Hence 

some  proper  officer.     If  there  be  none  the  loss  of  the  mittimus  does  not  va- 

present  he  can  appoint  one,  who  may  cate    the    judgment    or    deprive  the 

detain  the  prisoner  upon  parol  order  sheriff  of  authority  to  take  bail;  and 

of  the  magistrate  whilst  the  justice's  if  a  recognizance  be  taken  in  conform- 

court  continues  open;  but  the  officer  ity  with   the  judgment,  as  set  forth 

cannot  justify  detaining  his  prisoner  in  the  lost  mittimus,   the  obligation 

one   moment  after  the  court   is   ad-  will  be  valid.     Cornwell  v.  State,  53 

journed,  with  or  without  day,  unless  Miss.  385. 

he  has  a  mittimus  from  the  justice.         8.  i  Chitty  Crim.  L.  73;  Hutchinson 

Abells  «/.  Chipman,  i  Tyler  (Vt.)377.  f.  Lowndes,  4  B.  &  Ad.  118. 

Commitment    daring    Session    and  at        In  Gano  v.    Hall,   42  N.  Y.  67,  5 

Chambers.  —  If  a  judge  of  the  Court  Park.    Cr.  Rep.  (N.  Y.)  651,  the  cx- 

of  Quarter  Sessions  of  the  Peace  or  of  amination   of  the   prisoner  extended 

the  Oyer  and  Terminer  of  Pennsyl-  late   into  the  night,  and   the  justice, 

vania  makes  a  commitment  order  dur-  stating   that  he  was  too  ill  to  make 

ing  the  session  of  the  court,  the  com-  out   the   mittimus  then,  allowed  the 

mitment  should  be  entered  upon  the  accused   to  go  at  large.     The  next 

minutes  by   the  clerk.      If  made   at  morning  the  justice  issued  a  warrant 

chambers   it    should    be    reduced  to  of  commitment,  under  which  the  pris- 

writing  and  filed  with  the  clerk,  that  oner  was  rearrested  and  imprisoned, 

it  may  serve  the  same  purposes  as  if  It  was  held,  in  an  action  against  the 

it  had  been  made  by  a  justice  of  the  justice    for  false  imprisonment,  that 

peace  or  returned  by  him.     March  v.  the  warrant  was  not  illegal. 
Com.  (Pa.,  1888),  14  Atl.  Rep.  375.  So  it  is  held  no  objection  to  a  war- 

Bemoval  of   Fxiioner. — A  prisoner  rantof  commitment,  upon  a  conviction 

committed  on  a  legal  warrant  in  one  before  a  Court  of  Special  Sessions.that 

county  may  be  removed  to  an  adjoin-  it  is  not  issued  immediately.    So  long 

ing  county  by  the  sheriff  thereof,  with-  as  the  case  remains  before  the  court, 

out  writ  or  other  special  authority  in  not   removed    in   any   manner,  such 

writing  from  a  judicial  officer.     Blake  court   does   not  lose    jurisdiction  to 

V,  Burke,  42  Md.  45.  issue  the  warrant  by  lapse  of  time. 

In  the  District  of  Conneeticnt  the  U.  People  v.   Rawson,  61  Barb.  (N.  Y.) 

S.  marshal  may,  upon  an  attachment  619. 
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tion.*  And  it  seems  that  where  the  court  in  session  orders  a  com- 
mitment, the  minute  is  the  authority  of  the  officer,  and  no  writ 
or  copy  of  the  order  is  necessary.* 

2.  Eeqniflites  of— tf.  As  TO  Form— (i)  Generally.— The  mitti- 
mus must  be  either  in  the  name  of  the  people  or  that  of  the  justice 
awarding  it,  the  latter  being  the  most  usual,'  and  must  be  under 
the  hand  of  the  magistrate  ;^  but  whether  his  seal  is  necessary  is 
a  disputed  question.* 

(2)  Description  of  Party  Committed. — It  should   describe    the 

person  committed  by  his  name  and  surname,  if  known,*  but  a 

1.  I  Archbold  Cr.  Pr.  &  PI.  (8th  ed.)  5.  In  Hew  Tork  the  statute  simply 
134,  citing  Moore  408;  i  Hale  585;  provides  that  the  mittimus  shall  be 
2  Hale  130;  Bacon  Abr.,  Trespass,  D.  ''under  the  hand  "  of  the  magistrate, 
3;  Dick.  J.  Exam.  3.  and  no  seal  is  necessary.     People  v. 

In  Ex  p.  Smith,  5  Cow.  (N.  Y.)  273,  Rawson,  61  Barb.  (N.  Y.)6i9;  Gano  v, 

it   was   said   that  a  commitment  for  Hall,  42  N.  Y.  67,  a^rmf»^5  Park.  Cr. 

further  examination  required  no  for-  Rep.  (N.  Y.)  651,  referring  to  Bennac 

mality ;  that  it  might  be  by  verbal  war-  v.  People,  4  Barb.  (N.  Y.)  31.  in  which 

rant,  no  crime  need  be  specified,  and  case  the  warrant  of  commitment  was 

he  might  be  detained  in  jail  a  reason-  without   seal,  and   no   objection   was 

able  time,  according  to  the  exigencies  made  to  it  on  that  score.    See  i  Bishop 

of  the  case.  Cr.  Pr.  (3d  ed.)  226. 

2.  State  V.  Heathman,  Wright  (Ohio)  In  Maryland  and  Rhode  Island  a  mitti- 
690.  See  also  Edwards  v.  State,  22  mus  without  the  seal  of  the  magistrate 
Ark.  303;  March  v.  Com.  (Pa.,  1888),  has  been  held  void.  Somervell  v. 
14  Atl.  Rep.  375.  Hunt,  3  Har.  &  M.  (Md.)  113;  Lough 

In  Taintor  v,  Taylor,  36  Conn.  242,  v.  Millard,  2  R.  I.  436. 

it  was  stated  that  it  is  not  the  practice  United  States. — In  Goodrich  v.  U.  S., 

of  the  Superior  Court  to  issue  a  special  35  Fed.  Rep.  193,  seal  was  held  nec- 

ordertothe  clerk  for  the  commitment  essary.     See  Erwin  v.  U.  S.,  37  Fed. 

of  prisoners.     There  is  a  general  con-  Rep.  470.    See  also  article  Warrants. 

tinuing  order  to  that  effect  which  the  Olijections  Relating  to  Matters  of  Form 

clerk  may  act  upon  either  during  the  in  commitment  proceedings  must  be 

term  or  after  its  close,  the  mittimus  raised   before  plea  and   trial,  or  they 

being  in  the  nature  of  an  execution,  will  be  regarded  as  waived.     March 

carrying  into  effect  the  judgment  of  v.  Com.  (Pa.,  1888),  14  Atl.  Rep.  375. 

the  court.  And  where  a  Circuit  Court,  assum- 

8.  Matter  of  Pickett,  55  How.  Pr.  ing  that  a  debtor  has  committed   per- 

(N.Y.  Supreme  Ct.)  491;  iChitty  Crim.  jury  in  his  examination  in  proceedings 

L.  109.  supplementary   to   execution,    makes 

Ex  p.  Rohe,  5  Ark.  104,  appears  to  an   order  that  in   default  of  bail   he 

hold  that  the  mittimus  must  run  in  the  shall  be  committed  to  jail  to  answer  to 

name  of  the  state.  that  charge  at  the  next  term  of  court, 

A    mittimus    entitled  "  The    State  and   in   pursuance   of    the  order  the 

of  Nebraska, County,*'   omitting  debtor  enters  into  a  recognizance,  with 

the  name  of  the  county,  is  not  void,  surety,  for  his  appearance,  without  in 

and  even   if  defective,   the  court   or  any  way  questioning  the  legality  of 

judge,   upon   habeas   corpus,    should  the  order,  all  objections  thereto  are 

not   for  that  cause   alone   discharge  waived,  and  its  invalidity  cannot  be 

the  prisoner,  but  should  cause  a  new  set  up  as  a  defense  to  an  action  on  the 

mittimus  to  be  issued  in  proper  form,  recognizance.     Cunningham  v.  State, 

State  V.  Banks,  24  Neb.  322.  116  Ind.  433. 

4.  I  Archbold  Cr.  Pr.  &  PI.  (8th  ed.)  For  Form  of  Warrant  of  commitment 
149;  People  V.  Wilson,  93  Cal.  377.  and  requisites  generally,  see  i  Arch- 
Two  Jnitioei.— In  case  the  justice  to  bold  Cr.  Pr.  &  PI.  (8th  ed.)  148;  I 
whom  the  complaint  was  made  asso-  Chitty  Crim.  L.  (5th  Am.  ed.)  109. 
ciatcs  another  justice  with  him,  the  6.  If  his  name  be  not  known,  then 
mittimus  should  be  signed  by  both,  it  will  suffice  to  describe  him  by  his 
I  Archbold  Cr.  Pr.  &  PI.  (8th  ed.)  149.  age,  stature,  complexion,  color  of  hair, 
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misnomer  in  his  Christian  name  is  harmless  error.^ 
(3)  To  Whom  Directed— Place  of  Commitment. — ^The  mittimus 

should  be  directed  *  to  the  sheriff,*  or  any  constable,^  and  to  the 

jailer  and  keeper  of  the  prison,  and  should  direct  the  officer  to 

carry  the  party  to  prison.* 
The  PiAM  of  imprisonment  should  also  be  pointed  out.* 

and  the  like,  and  to  add  that  he  refuses  ity  to  hold  the  prisoner,  and  the  origi* 

to  tell  his  name,    i  Chitty  Crim.  L.  (5th  nal  warrant,  with  due  entry  of  service, 

Am.  ed.)  no.  mast  be  returned  to  the  proper  officer. 

1.  Sturgeon  v.  Gray,  96  Ind.  166.  U.  S.  v.  Harden,  10  Fed.  Rep.  802. 

2.  Xut  be  Directed  Properly.  —A  war-  4.  A  Special  Constable  may  take  a 
rant  of  commitment  issued  by  a  jus-  prisoner  committed  to  jail  to  the 
tice  of  the  peace,  upon  a  conviction  prison,  though  the  constable's  name 
for  petit  larceny,  is  void  unless  it  be  be  not  mentioned  in  the  mittimus,  not- 
directed  to  the  officer,  or  class  of  offi-  withstanding  Ind.  Rev.  Stat.  r88r,  § 
cers,  by  whom  it  is  to  be  executed;  1439.  Sturgeon  v.  Gray,  96  Ind.  166. 
and  it  will  afford  no  protection  to  a  5.  I  Archbold  Cr.  Pr.  &  PI.  (8th  ed.) 
constable  who  executes  it.    Russell  v,  148. 

Hubbard,  6  Barb.  (N.  Y.)  654.  In  Gilbert  v,  U.  S.,  23  Ct.  of  CI.  3i8, 

3.  Justices  of  the  peace  may  com-  it  is  said  that  in  the  construction  of 
mit  felons  to  the  keeper  of  the  prison;  statutes  the  word  commit,  in  the  al>- 
but  where  the  court  commits,  it  is  to  sence  of  qualifying  words,  has  a  tech- 
the  sheriff,  who  is  its  officer,  and  to  nicalsignification,  and  warrants  which 
whom  the  court  must  award  a  capias  do  not  direct  the  officers  to  commit 
and  not  to  the  keeper.  Rex  v.  Bethel,  the  parties  to  prison,  but  only  "  to  re- 
5  Mod.  21.  ceive  them    into    their  custody  and 

A  commitment  directing  a  sheriff  to  safely    keep    them     for    further  ex- 
commit  a  prisoner  to  the  county  jail  aminatlon,    are  not  commitments, 
in  the  county  of  King  and  **  territory  "        6.  i  Chitty  Crim.  L.  114;  I  Archbold 
of   Washington^  is  not  invalid  where  Cr.  Pr.  &  PI.  (8th  ed.^  151,  citing  2 
the  caption  shows  that  the  commit-  Strange  934,  i  Ld.  Raym.  424. 
ment  was  intended  for  the  sheriff  of        Imprisonment  in  Common  JaiL— In  a 
King  county  in  the  "  state  "  of  Wash-  commitment    for   trial    the   prisoner 
ington,  and  the  direction  is  that  the  may  be  placed   in   the  common  jail 
confinement    be    in   "said"    county,  for  safe-keeping.     Whitcombv.  Cook, 
Way  V,  Woolery,  6  Wash.  157;  Foster  38  Vt.  477;  In  re  Durant,  60  Vt.  176. 
V.  Woolery  (Wash.»  1893),  32  Pac.  Rep.        Designation  of  PartienlAr  JaiL—Bat  it 
1083.  is  not  for  the  court  to  designate  any 

Warden  may  Beeeiye  Prlioner. — ^Where  particular  jail  in  which   a  prisoner 

a  commitment  issued  by  a  justice  of  shall  be  confined,  but  simply  to  order 

the  peace  of  the  city  and  county  of  him  to  be  committed  to  the  coonty 

Sacramento  is  directed  to  the  sheriff  jail.     If  there  was  no  jail,  or  an  in- 

of  said  city  and  county,  the  warden  sufficient  one,  in  the  proper  county, 

of  the  county  jail  thereupon  has  au-  the  sheriff  would,  by  statute,  be  re- 

thority  to  receive  and  retain  in  his  quired  to  commit  the  defendant  to  the 

custody  the  party  charged.      Ex  /.  nearest  jail  in  another  county  where 

Branigan,  19  Cal.  133.  the  objection  did  not  exist.    Dyer  v. 

Commitment  by  V.  8.  Comminioner. —  People,  84  III.  624;  Mullinix  v.  Peo- 

The  mittimus  given  by  a  U.  S.  com-  pie,  76  111.  211;  Cowell  v,  Patterson, 

missioner  must  be  directed  to  the  mar«  49  Iowa  514. 

shal  commanding  him  to  convey  the  Where  a  special  statute  exists  di- 
prisoner  into  the  custody  of  the  jailer,  recting  the  courts  sentencing  prison- 
and  it  must  also  direct  and  command  ers  to  imprisonment  for  thirty  days 
the  jailer  to  receive  the  prisoner  and  or  more  to  sentence  them  to  be  im- 
keep  him  in  close  custody  until  dis-  prisoned  in  the  penitentiary,  ft  sen- 
charged  or  taken  from  his  custody  tence  and  commitment  of  a  person 
by  some  proper  process  of  law.  The  convicted  of  a  misdemeanor  to  the 
marshal  must  deliver  a  copy  of  such  common  jail  for  thirty  days  is  illegal; 
mittimus  to  the  jailer,  as  his  author-  and  the  question  may  be  decided  on 
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(4)  Indorsement  of  Bai/.-^Vfhcre  a  justice  commits  a  person 
for  want  of  bail,  he  must,  by  virtue  of  statutory  provisions  in 
several  states,  certify  on  the  mittimus  the  sum  for  which  bail  was 
required.* 

(5)  Indorsementof  Order  of  Commitment  on  Depositions.-^TYatx^ 
are  statutes  in  some  of  the  states  providing  that  the  order  of  com- 
mitment shall  be  indorsed  on  the  depositions  accompanying  the 
information.' 

habeas  corpus.     People  v.  Cavanagh,  there  being  no  other  depositions  in 

I  Parker  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  writing.     People    v.   Smith,    59    Cal. 

588,   10  How.  Pr.  •(N.  Y.)  27,  2  Abb.  365;  People  v.  Hope,  62  Cal.  291 ;  Peo- 

Pr.  (N.  Y.J84.  pie  V,  Young,  64  Cal.  212;  People  v. 

Place  not  Disoretlonary  with  Justice. —  Wilson,  93  Cal.  377;  People  v.  Dolan, 

Under  a  statute  providing  that  "  any  96  Cal.  315. 

person  upon  whom  any  fine  or  penalty  Indorsement  on  Depositions  Taken  at 
shall  be  imposed  may,*upon  the  order  Examination. — It  has  also  been  held 
of  the  court  or  magistrate  before  a  sufficient  compliance  with  the  afore- 
whom  the  conviction  is  had,  be  com-  said  provision  for  the  order  to  be  in- 
initted  to  the  county  jail,  or  calaboose,  dorsed  upon  the  depositions  taken  at 
city  prison,  workhouse,  house  of  cor-  the  examination,  and  not  upon  those 
rection,  or  other  place  provided  by  accompanying  the  original  informa- 
such  cities  or  villages  by  ordinance  tion.  People  v.  Hardisson.  61  Cal. 378. 
for  the  incarceration  of  such  offend-  Invalid  Information. — Where  a  com- 
ers," etc.,  it  seems  a  justice  has  not  mitment  is  defective  in  that  the  in- 
the  discretion  to  commit  a  party  to  dorsements  required  by  statute  upon 
any  one  of  the  above-mentioned  the  deposition  or  complaint  returned 
places,  but  must  commit  him  to  the  to  the  Superior  Courts  have  not  been 
place  mentioned  in  the  city  or  village  made,  an  information  filed  thereon  is 
ordinance  referred  to.  Danforth  v,  without  authority  of  law  and  should 
Classen,  2i  111.  App.  572.  be   set  aside.     People  z/.  Thompson, 

1.  nilnoii. — Solomon  v.  People,  15  84  Cal.  598. 
III.  291.  Sufficient  Indorsement. — A   commit- 

Xichigaii.  —  Turner    v.    People,    33  ment  indorsed  upon  the  depositions, 

Mich.  363;  Yaner  v.  People,  34  Mich,  and  signed  by  the  justice  in  the  follow* 

286,   following  Matter  of  Leddy,   11  ing  form,  viz.:  '*  It  appearing  to  me 

Mich.  197.  that  the  offense  in  the  written  deposi* 

In    California    the    failure    of    the  tions  mentioned  has  been  committed, 

magistrate  to  certify  the  amount  of  and  that  there  is  sufficient  cause  to  be* 

bail  is  held  not  such  an  omission  of  lieve  the  within  named  [givini^  name] 

duty  as  to  vitiate  the  commitment,  if  guilty  thereof,  I  order  that  he  be  held 

it  shows  that  all  the  other  duties  were  to  answer  to  the  same,"  etc. — is  in  the 

performed;  and  it  is  not  ground  for  language  of  Cal.   Pen.  Code,  g  872, 

setting  aside  an   information   based  and  is  sufficient.     People  v,  McCurdy, 

upon    the    commitment.      People    v.  68  Cal.  576. 
Thompson,  84  Cal.  598.  In  People  v.  Wallace,  94  Cal.  497, 

In  Alahuna  section  3408  of  the  Code,  it  was  held  that  an  order  in  writing  is 

requiring   indorsement  of  bail,  does  in  fact  and  in  law  made  when  it  is 

not  apply   to  commitments  after  in-  entered  upon  the  docket  of  the  justice, 

dfctment  found,  but  to  commitments  and  the  failure  to  indorse  the  order 

upon  preliminary  proceedings  had  for  upon   the   complaint    or    depositions 

the  arrest  of  offenders.     Antonez   v,  does   not    deprive    it   of    any   of   its 

State,  26  Ala.  81.  validity. 

8.  Califbmia — Indorsement    on    Com"        In  Idaho  also  an  order  cf  commit- 

plaint. — Cal.   Pen.  Code,  §  872,   pro-  ment  entered  on  the   official   docket 

vides   that  the  order  of  commitment  of   the   magistrate  is  held  sufficient, 

be  indorsed  on   the  depositions;   but  though  not   indorsed  on  the  deposi- 

it   has    been    held   a    sufficient   com-  tions   as   required   by    Rev.   Stat.,   § 

pliance  with  the  provision   that  the  7579.     State  v.  Clark  (Idaho,  1894),  35 

order  be  indorsed  on  the  complaint,  Pac.  Rep.  710, 
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b.  As  TO  Substance — (i)  Generally, — The  warrant  of  commit, 
ment  for  trial  ^  should,  in  general,  state  that  it  appears  that  an 
offense  has  been  committed,*  and  that  there  is  probable  cause,* 
supported  by  oath  or  affirmation,*  to  believe  the  accused  guilty,* 


1.  "Por  Trial."— It  has  not  been 
held  necessary  in  practice  that  the 
commitment  state  that  the  party  is 
to  be  held  "  for  trial,"  as  that  is  taken 
for  granted.  Brownell  r.  People,  38 
Mich.  732. 

2.  Commitment  for  Failure  to  Beoog- 
nin. — Where  the  accused  is  committed 
for  failure  to  recognize  for  trial,  it  is 
held  sufficient  for  the  mittimus  to 
state  that  he  was  convicted  and  or- 
dered to  recognize,  instead  of  stating 
that  it  appeared  that  an  offense  had 
been  committed,  and  that  there  was 
probable  cause  to  believe  the  accused 
guilty.  Nason  v.  Staples,  48  Me.  123. 
See  also  Bradstreet  r/.  Furgeson,  23 
Wend.  (N.  Y.)  638,  affirming  17  Wend. 
(N.  Y.)  181. 

So  a  mittimus  setting  forth  the 
offense,  the  plea,  and  the  order  that 
the  respondent  give  recognizance  or 
stand  committed  until  the  order  is 
performed,  conforms  substantially  to 
the  practice  under  Pub.  Laws  R.  I.,  c. 
598,  §  20,  and  is  not  fatally  defective 
in  not  stating  that  the  commitment 
was  for  failure  to  give  recognizance. 
Douglass  V.  Barber  (R.  I.,  1894),  28 
Atl.  Rep.  805. 

8.  People  V.  Rhoner,  4  Park.  Cr. 
Rep.  (N.  Y.  Supreme  Ct.)  166;  Ex  p. 
Sprout,  I  Cranch  (C.  C.)  424;  Ex  /. 
Williams,  4  Cranch  (C.  C.)  343.  See 
IV.  2.  b.  (4),  infra. 

4.  Ex  p,  Burford,  3  Cranch  fU.  S.) 
448;  Ex  p.  Bollman,  4  Cranch  (U.  S.) 
75;  Ex  p.  Bennett,  2  Cranch  (C.  C.) 
612;  Exp.  Watkins,  3  Pet.  (U.  S.)  208. 
But  see  Territory  v.  Hattick,  2  Mai> 
tin  (La.)  87. 

And  in  Com.  v.  Murray,  2  Va.  Cas. 
504,  it  was  stated  by  the  court  to  have 
been  the  almost  universal  practice  of 
the  justices  in  Virginia  to  omit  the 
statement  in  the  mittimus  that  the 
party  was  charged  on  oath;  and  it 
was  held  to  be  not  necessary. 

An  Exception  to  the  rule  that  the 
mittimus  should  state  that  the  charge 
was  upon  oath  may  be  made  in  cases 
of  commitment  made  super  visum^  or 
upon  view  of  the  offense,  by  the  com- 
mitting magistrate,  in  which  cases  an 
oath  is  not  requisite,  i  Archbold  Pr. 
^  PI.  (8th  ed.)  149,  citing  i  Leach  167. 


6.  "  Came  to  8nqpe8t."^The  phrase 
"  cause  to  suspect,"  instead  of  *'  caase 
to  believe,"  is  admissible  in  a  commit- 
ment.    Brownell  v.  People,  38  Mich. 

732. 

A  Mittimne  in  Freneh  is  bad.  Ma- 
carty's  Case,  2  Martin  (La.)  277. 

Commitment  by  JS.  8.  ComndmioBff.— 

A  commitment,  by  a  commissioner  of 
the  United  States,  of  a  prisoner  to 
the  marshal  must  be  specific  in  its 
terms  and  must  be  in  the  general  form 
of  the  mittimus  issued  by  a  state 
magistrate  to  the  sheriff.  But  the 
marshal  may,  under  this  mittimus 
and  U.  S.  Rev.  Stat.,  §  1030,  take  the 
prisoner  out  of  jail  and  bring  him 
into  court  without  a  special  order  of 
court.     U.  S.  V.   Harden,  4  Hughes 

(u.  s.)  455. 

A  Commitment  npon  ConTietion  which 
consists  of  a  transcript  of  the  entry 
of  conviction  from  the  minutes  of  the 
Court  of  Special  Sessions,  and  of  the 
sentence  therefor,  duly  certified  by 
the  deputy  clerk  of  said  court,  is  suffi- 
cient. People  V,  Warden  of  Dist. 
Prisons,  73  Hun  (N.  Y.)  118,  57  N.  Y, 
St.  Rep.  4,  25  N.  Y.  Supp.  1095. 

Omiaion  of  Cooti  of  Prooeoation.— When 
the  mittimus  only  requires  the  jailer 
to  keep  the  convict  until  he  pays  the 
fine  and  costs  of  commitment  and 
jailer's  fees,  the  omission  of  the  costs 
of  the  prosecution  will  not  render  the 
commitment  for  fine  and  costs  of  com- 
mitment void.  In  re  Howard,  26  Vi. 
205. 

Snffldent  Commitment. — The  justice 
of  the  peace  before  whom  the 
prisoner  was  examined  made  the 
following  order.  **  It  appearing  to  roe 
that  the  offense  of  manslaughter  has 
been  committed,  and  that  there  is 
suflScient  cause  to  believe  the  within 
named  Edward  Moan  guilty  thereof; 
I  order  that  he  be  held  to  answer  to 
the  same,  and  that  he  be  adoiitted  to 
bail  in  the  sum  of  two  thousand  five 
hundred  dollars.**  Held,  that  the 
commitment  was  sufllcient  under  Cal. 
Rev.  Code,  §  872.  Ex  /.  Moan,  65 
Cal.  218. 

And  a  general  finding  made  by  a 
magistrate  that  there  is  sufficient  evi- 
dence to  warrant  the  binding  over  of 
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(2)  Jurisdiction  and  Authority  in  the  person  issuing  the  war- 
rant of  commitment  should  appear  upon  its  face.* 

(3)  Proceedings  before  Magistrate  or  Court, — The  proceedings 
before  the  magistrate  or  court,  however,  need  not  be  set  forth.* 

(4)  Recital  of  Offense, — The  warrant  of  commitment  must 
recite  some  offense,'  and  set  forth  the  particular  species  of  crime 
with  convenient  certainty.*     But  the  technical  accuracy  of  an  in- 

the  defendant,  and  a  recitation  in  the  It   is  not  necessary  for  a  commit- 

commitment  issued  that   it   appears  ment  to  state  whether  the   prisoner 

that  the  offense  of  murder  has  been  was  brought  before  the   proper  au- 

committed,  and  that  there  is  probable  thorities   upon   a   warrant   or  by   an 

cause  to  believe  that  the  defendant  officer  who  had  arrested  him  without 

is  guilty  of  the  commission  thereof,  a  warrant,  People  v,  Webster,  75  Hun 

are  sufficient  compliance  with  Crim.  (N.  Y.)278,  58  N.  Y.  St.  Rep.  225,  26  N. 

Code  Kan.,  §  54.     State  v,  Tennison.  Y.  Supp.  1007;  nor  is  it  needful  to  state 

39  Kan.  726.  any  part  of  the  evidence  adduced  be- 

Imprisonment  is  legal,  under  sec-  fore  the  magistrate,  or  to  show  the 

tion   19  of  the  Habeas  Corpus  Act,  grounds  on  which  he  thought  fit  to 

where     the    commitment,    which    in  commit  the  prisoner,     i  Archbold  Cr. 

Arizona  is  a  certified  copy  of  the  judg-  Pr.  &  PI.  (8th  ed.)  50;  ii  Chitty  Crim. 

ment,  fully  shows  the  character  of  the  L.  no;  2  Wils.  158. 

court    rendering    the    judgment,  the  It  is  not  necessary  that  the  commit- 

names  of  the  judge  and  clerk,  and  the  ment  should  contain  the  names  of  the 

date  of  the  judgment,  although  such  witnesses  or  the  testimony  given  by 

judgment  does  not  contain  the  usual  them;  it  is  sufficient  if  it  contains  a 

recitals.    In  re  Waldrip,  i  Arizona  482.  brief  statement  of  the  offense  charged, 

Instiffioidiit  Gommitmont. — Ifamagis-  and    the    conviction     and    judgment 

trate's  warrant  of  commitment  in  a  thereon.     People  v.  Neilson,  16  Hun 

criminal    prosecution    fails    to   show  (N.  Y.)  214. 

that,  on  the  complaint,  the  accused  In   Matter  of  Travis,  55  How.  Pr. 

was  arrested  or  arraigned,  or  that  he  (N.  Y.  Supreme  Ct.)  347,  however,  it 

pleaded  or  was   tried,  or  that  there  was  held  that  a  mittimus  issued  by 

was  any  proof  of  his  guilt;  and  if  it  a  police  justice  which  simply  states 

expressly  negatives  that  he  was  pres-  that  A  *'  has  been  duly  convicted  be- 

ent  before  the   magistrate,  and  also  fore  me,"  etc.,  without  stating  any 

shows  that  an  unlawful  sentence   of  facts  showing  that  the  conviction  was 

impris  ;nment  was  imposed  upon  him,  duly  had,  is  insufficient,  and  a  prisoner 

such   a   warrant   will  not  justify   an  detained  under  it  must  be  discharged, 

officer  in  arresting  him.     Gurney  v*  8.  Wait  v.  Green,  5  Park.  Crim.  Rep. 

Tufts,  37  Me.  130.  (N,  Y.  Supreme  Ct.)  185.     See  Rogers 

1.  Gurney    v.   Tufts,    37   Me.    130;  v.  Jones,  3  B.  &  C.  409,  i  R.  &  M.  129. 

Rex  V.  Yor^,  5  Burr.  2684.  If  the  commitment  does  not  state 

A  mittimus  signed  by  two  justices  on  its  face  any  offense,  it  is  no  evi- 
of  the  peace,  with  the  initials  J.  P.  dence  of  a  commitment  for  felony, 
added,  sufficiently  shows  their  official  though  written  on  the  back  of  a  war- 
character,  and  authorizes  the  officer  rant  charging  felony.  U.  S.  z'.  Brown, 
to  hold  the  accused  in  custody.  State  4  Cranch  (C.  C.)  333. 
V,  Manley,  i  Overt.  (Tenn.)  428.  Ho    OflEenie    Shown. — A   warrant    of 

Where  the  commitment  was  signed  commitment  charging  that  L.  "  did. 


held  that  it  sufficiently  appeared  that  take  and  drive  away  from  the  posses- 

the  examination  had   been   before   a  sion  of  the  said  C.  forty-four  sheep 

police  magistrate.    People  v.  Whitely,  and  twenty-three  lambs,  of  the  value 

64  Cal.  211.  of  one  hundred  and  eighty  dollars,** 

As  to  authority  and  jurisdiction  for  shows  no  offense.     Matter  of  Leddy, 

committing    offenders,    see    III.   Au-  ii  Mich.  197. 
tkarity  and  Jurisdiction,  supra,  4.  i  Chitty  Crim.  L.  ill.    See  a  Wils. 

2.  In  re  Goldsmith,  24  Kan.  757.  158. 
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dictment  is  not  required  in  a  warrant  of  commitment,*  and  it  will 
usually  be  sufficient  if  the  nature  of  the  crime  be  clearly  specified.* 

Thus,  where  a  person  is  imprisoned  And,    a  fortiori^   the    commitmcflt 

under  a    conviction,    the    particular  will  not  be  bad  if  in  terms  that  would 

kind    of    offense    of   which    he    has  be  good  in  an  indictment.     Browoell 

been  convicted  should   be   stated   in  v.  People,  38  Mich.  732. 

the   mittimus,   that   it   may   be   seen  So  a  mittimus  need  not  be  any  more 

whether  the  punishment  awarded  was  minute  or  precise  than  the  record  of 

warranted  by  the  offense.     People  v,  the  judgment,    for  it  is  merely  the 

Cavanagh,   i    Park.   Cr.   Rep.  (N.  Y.  writ  for  carrying  the  judgment  into 

Supreme   Ct.)   588;  10   How.    Pr.  (N.  execution.     People  v,  Moore,  3  Park. 

Y.)  27,  2  Abb.  Pr.  (N.  Y.)  84,  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  465. 

Before  and  after  Indictment. — Before  2.  People  v.  Johnson,  iioN.  Y.  134, 

indictment  the    mittimus  should   de-  affirming  46   Hun  (N.  Y.)667;  Ex  p. 

scribe  the  offense  plainly  and  fully;  Willoughby,   14  Nev.  451;  People  r. 

but  after  indictment  it  is  suflBcient  if  Webster,  75  Hun  (N.  Y.)  278,  58  N.  Y. 

it  recites  the  fact  of  indictment  and  St.  Rep.  225,  26  N.  Y.  Supp.  1007;  In 

describes  the  offense  generally.    Bra-  re  Kelly,  46  Fed.  Rep.  653. 

dy  V.  Davis,  9  Ga.  73.  Sollleient  Statement  of  Offmse.— So  a 

Commitment  for  Laroenj. — A  commit-  warrant  of  commitment  which  recites 

ment  for  larceny  must  state  of  what  the  offense  as  *'  passing  a  counterfeit 

property  thelarceny  alleged  was  com-  banknote,  knowing  it  to  be  such,"  is 

mitted,    to   whom    the    property   be-  sufficient.     State  v.  Killet,  2  Bailey  (S. 

longed,  and  the  time  when  and  place  Car.)  289. 

where    the    offense   was   committed.  A  justice  need  not  certify  to  the  Cir- 

Ex  p.   Branigan,   19  Cal.   133;  Com.  cuit  Court  the  degree  of  murder  of 

V.  Wilson,  I  Phila.  (Pa.)  80;  State  v.  which  he  returns  that  there  is  prob- 

Bandy,  2  Ga.  Dec.  40.  able   cause   to  believe  the  defendant 

But  it  is  not  necessary  to  set  forth,  guilty.  Cargenv.  People,  39 Mich.  549. 

in  a  warrant  of  commitment  issued  And  it  has  been  held  that  a  warrant 

upon  a  judgment  of  a  Court  of  Special  of  commitment  which  shows  a  con> 

Sessions,  that  the  prisoner  was  con-  viction  of  "  assault  and  battery,"  is 

victed  of  petit  larceny  charged  as  a  a  sufficient  statement  of  an  assault  in 

first  offense;  it  is  sufficient  if  it  ap-  the  third  degree.     Matter  of  Gray.  3 

pears  that  the  conviction  was  for  an  N.  Y.  Cr.   Rep.  302.  67  How.  Pr.  (N. 

offense  of  which  said  court  had  juris-  Y.)  456;  People  v.  Maschke,  2  N.  Y. 

diction.     People   v.   Finn,   87   N.    Y.  Cr.  Rep.  168. 

533,  14  N.  Y.  Wkly.  Dig.  16,  affirming  And  it  is  not  necessary,  in  a  com- 

26  Hun  (N.  Y.)  58,   13  N.  Y.  Wkly.  mitment  for  felony,  that  the  warrant 

I^ig>  463*  should   state  that  the  act  was  done 

And  in  a  temporary  commitment  by  feloniously,  though  it  should  be  made 

a    magistrate    for    further  examina-  to  appear  to  the  court  that  a  felony 

tion  on  a  charge  of  larceny,  it  is  not  had  been  committed.    Rex  v.  Croker, 

necessary  to  state  whether  it  is  grand  2  Chitty  138;  Rex  v.  Judd,  2  T.  R.  255; 

or  petit  larceny,  or  what  articles  are  Matter  of  Collins,  11  Abb.  Pr.  (N.  Y. 

alleged  to  have  been  stolen.     People  Oyer  &  T.  Ct.)  406,  20  How.  Pr.  (N. 

V.  Nash,  5  Park.  Cr.  Rep.  (N.  Y.  Su-  Y.)  iii. 

preme  Ct.)  473,  16  Abb.    Pr.  (N.  Y.)  A  commitment  for  disorderly  con- 

281.  duct  under  the  statute  need  not  set 

Name    of    Party.  —  A    commitment  forth  the   particular  act   complained 

should  contain  the  name  of  the  party  of.     Case    of    the    Twelve   Comnjit- 

upon  or  against  whom  the  crime  was  ments,  19  Abb.  Pr.  (N.  Y.  C.  PL)  394* 

committed;  but  the  omission  of  this  In  a  commitment  for  a  violation  of 

will  not  entitle  the  prisoner  to  be  dis-  the  license  law,  it  is  of  no  importance 

charged   on   habeas   corpus.      Ex  p.  whether  it  is  denominated  a  crime  or 

Bull,  42  Cal.  196;  Ex  p.  Keil,  85  Cal.  an  offense,  or  neither.     /»r^  Howard, 

309;  Exp.  Walpole,  85  Cal.  362;  Peo-  26  Vt.  205. 

pie  V.  McCurdy,  68  Cal.  578.     See  Ex  Yarianee  between  Commitment  and  ^' 

/>.  Branigan,  19  Cal.  133.  plaint. — In  the  order  of  commit^^^^^ 

1.  State  V,  Killet,  2  Bailey  (S.  Car.)  the  police  judge  found  that  *'tbco^" 

289,  fense  as  charged  in  the  coinpl*^^^' 
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A  statement  of  facts  on  which  the  charge  is  founded  seems  not  to 
be  necessary.* 

SeYoral  CrimM  Cliargoable. — The  commitment  should  be  broad 
enough  to  cover  all  the  crimes  with  which  the  party  may  be 
chargeable,  though  if  it  does  not  the  effect  will  not  be  to  release 
the  prisoner  as  to  anything  further.* 

(5)  Conclusion — Term  of  Commiiment. — Where  a  commitment 
is  for  trial  of  a  nonbailable  offense,  the  mittimus  should  usually 
conclude  by  directing  that  the  prisoner  be  detained  **  until  he  shall 
be  discharged  by  due  course  of  law ;  "  '  but  if  the  commitment  be 
in  the  nature  of  punishment,  the  time  of  commitment  must  be 
stated.* 

felony,  to  wit,  attempt  to  commit  rob-  **If  the  Conelniion  be  Irregnilar  it  is 

bery,    has    been    committed."      The  said  that  it  will  not  wholly  vitiate  the 

complaint   charged   an   assault   with  mittimus,  and  that  therefore  if  a  com- 

intent  to  commit  robbery.     Held^  that  mitment  '  till  further  order  '  be  made 

the  order  should  be  construed  as  a  by  a  justice,  yet  a  breach  of  prison 

finding  that  the   offense   charged  in  under  such  warrant  would  be  a  felony; 

the   complaint   has  been  committed,  and   if  the   party  were  removed  by 

People  V,  Lee  Ah  Chuck,  66  Cal.  662.  habeas  corpus,  yet  if  the  matter  ap- 

1.  State  V.  Everett,  Dudley  (S.  Car.)  pear  to  be  such  as  will  require  his  de- 
295;  State  V.  Potter,  Dudley  (S.  Car.)  tention  in  custody,  or  his  finding  sure- 
296;  Collins  V.  Brackett,  34  Minn.  339.  ties,  he  shall  be  bailed  or  committed 
But  see  Ex  p.  Branigan,  19  Cal.  133.  accordingly,  and  not  discharged:  be- 

Becital  of  Complaint.  —  In   Com.    v.  cause  the  informal  conclusion  will  be 

Ward,  4  Mass.  497,  it  was  held  that  rejected."     i  Chitty  Crim.  L.  T15. 

the  mittimus  from  a  justice  ought  to  Hew  York. — A  prisoner  having  failed 

recite   the  complaint   on  which  it  is  to  furnish  bail  or  to  demand  a  trial 

founded.     But  in  Ricker,  Petitioner,  by   a   Court  of  Special  Sessions  was 

32  Me.  37,  this  was  held  unusual  and  after  an  examination  committed  to  be 

unnecessary.  kept  in  jail  until  discharged  accord- 

2.  I  Bishop  Cr.  Pr.  {%6i  ed.)  33;  Young  ing  to  law.  After  having  been  there- 
V.  Com.,  I  Rob.  (Va.)  805.  in   detained   more   than  twenty-four 

The  fact  that  prisoners  were  com-  hours  he  was  discharged  on  habeas 

mitted  for  kidnapping,  of  which  they  corpus,  and  then  brought  an  action  for 

were  not  guilty,  does  not  entitle  them  false  imprisonment.    It  was  held  that, 

to  be  discharged  on  habeas  corpus,  as  the  plaintiff  had  failed  to  demand  a 

if  the  deposition  taken  on  the  com-  trial  by  a  Court  of  Special  Sessions, 

mitment  shows  that  they  were  guilty  the  justice  was  authorized  to  commit 

of  false  imprisonment,  and  that  some,  him  to  jail  for  at  least  twenty-four 

if   not  all,  of  them  were  guilty  of  as-  hours,  during  which  time   he  could 

sault  with  deadly  weapons,  it  being  give  bail  under  the  statute  (2  Rev. 

the  right  and  duty  of  the  district  at-  Stat.  595,  §  5);  and  that  the  mere  omis- 

torney   to   file    informations   against  sion  to  proceed  to  try  him  after  the  ex- 

them  for  the  offenses  disclosed  by  the  piration  of  that  term  did  not  render 

depositions,  regardless  of  the  terms  the  justice  a  trespasser  a3  fffi/f^.   Ken- 

of  the  commitments;  and  pending  the  ner  v,  Morrison,  12  Hun  (N.  Y.)  204. 
filing  of  such  informations,  their  im-        4.  i  Chitty  Crim.  L.  114.    See  Wash- 

prisonment  is  lawful,  and  they  can-  turn  v.  Belknap,  3  Conn.  502;  Howard 

not  be  discharged  on  habeas  corpus,  v.  People,  3  Mich.   207,  reviewed  and 

Ex  p.  Keil,  85  Cal.  309.  commented  on    in   Ex  p,    Bryant,    24 

8.  Commitment  for  Want  of  Sureties. —  Fla.   278;    Gurney  v.  Tufts,  37    Me. 

Where  the  commitment  is  for  want  130. 

of  sureties  for  a  bailable  offense,  it  is  A  Writ  of  Certiorari  is  inapplicable 
usual  to  direct  the  jailer  to  detain  the  for  relief,  on  the  ground  that  the  war- 
party  in  his  "  said  custody  for  want  rant  of  commitment  does  not  state 
of  sureties,  or  until  he  shall  be  dis-  the  terms  on  which  the  prisoner  is 
charged  by  due  course  of  law."  i  entitled  to  his  discharge,  Kenney  v. 
Chitty  Crim,  L.  114.  State,  5  R.  I.  385. 
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3.  Sefeotive  Wairant — a.  Effect  of. — Though  the  warrant  of 
commitment  be  defective,  the  court  will  not,  it  seems,  discharge 
the  prisoner  finally  for  that  reason.* 

Commitment  for  TTnTOMonable  Time. —  but  one  should  commence  at  the  ex- 
Trespass  will  He  against  a  magistrate  piration  of  the  other.  Stevens,  J., 
for  committing  a  party  charged  with  dissenting.  Mieir  v,  McMillan,  51 
felony  for  re^examination  for  an  un-  Iowa  240. 

reasonable  time,  though  without  any  Proper  Ooneluaioii.  —  A  warrant  of 
improper  motive.  5>m^/^,  that  a  war-  commitment  directed  the  keeper  to 
rant  of  commitment  for  an  unreason-  safely  keep  the  prisoner  until  the  ex- 
able  time  was  wholly  void.  Davis  v,  piration  of  the  term  of  six  months. 
Capper,  10  B.  &  C.  28.  and  until  be  should  pay  the  fine  or 

A  Commitment  for  BiM>rderlj  Gonduet,  be  discharged  by  due  course  of  law; 
under  the  statute,  until  the  party  this  was  held  a  proper  conclasion. 
shall  find  security  for  hie  good  be-  It  was  further  stated  that,  even  if 
havior,  without  qualification  as  to  the  conclusion  were  to  be  held  irreg- 
time,  is  void.  It  should  be  limited  ular  or  incongruous,  the  warrant 
to  a  specified  period,  not  exceediilg  would  still  be  lawful,  and  would  not 
twelve  months.  Case  of  the  TweWe  entitle  the  prisoner  to  his  discharge 
Commitments,  19  Abb.  Pr.  (N.  Y.  C.  on  habeas  corpus.  People  r.  Raw- 
Pi.)  394.  son,  61  Barb.  (N.  Y.)  619. 

Commitment  for  Fine  and  Coete— ///i-  1.  Ex p,  Tayloe,  5  Cow.  (N.  Y.)39, 
ff^fx.— Under  the  Act  of  April  19,  1879  stating  also  that  if  a  crime  be  made 
(see  111.  Session  Laws  1879,  p.  70),  a  out  upon  the  depositions,  the  course 
commitment  for  fine  and  costs  should  is  to  discharge  pro  forma,  but  re- 
limit  the  time  of  imprisonment  to  six  mand  upon  a  special  rule.  See  also 
months.  Danforth  v,  Classen,  21  111.  Ex  p.  Branigan,  19  Cal.  133;  Ex  p, 
App.  572.  Estrado,  88  Cal.  316;  State  v,  Pianis, 

Florida, — By  statute  in  Florida,  per-  25  W.  Va.  119. 
sons  convicted  of  an  offense  before  a         An  informality  in   the   process  of 

justice  may,  after  twenty-four  hours,  commitment  of  a  prisoner  is  no  justi- 

be  committed  till  the  fine  and  costs  be  fication   for  breaking  the  prison  to 

paid,  not  exceeding  three  months.     A  effect  an  escape.     State  v,  Murray, 

justice  exceeds  his  jurisdiction  when  15  Me.  100. 

he  imposes  a  sentence  of  imprison-        Commitment  on  Sentenoe. — >A  prisoner 

ment  for  more  than  sixty  days;  but  if  who  has  been  properly  and  legally 

he  commits  for  ninety  days,  that  part  sentenced  cannot  be  released  because 

of  the  commitment  will  be  held  to  re-  there  is  an  imperfection  in  what  is 

late  to  the  above  provision,  and  will  commonly  called  the  mittimus.    Pco- 

not  be  treated  as  part  of  the  sentence,  pie  v,  McEwan,  2  N.  Y.  Cr.  Rep.307i 

The  commitment  for  ninety  days  is  People  v.  Baker,  89  N.  Y.  460;  People 

prescribedby  statute, and  the  justice's  v.  Rawson,  61  Barb.  (N.  Y.)6l9. 
commitment  for  this  period  will  be        Brror  of  Ywbt  or  of  Law,  in  an  order 

valid.     Ex  p.  Hunter,  16  Fla.  576.  of  commitment  made  by  a  court  hav- 

Commitment    upon    the    Conviotion —  ing  jurisdiction,  does   not  render  it 

Whether    Concurrent   or    SucoeesiYO.  —  void  even  if  it  does  make  it  voidable; 

Where  a  party  held  under  two  indict-  and  an  imprisonment  under  such  *n 

ments  pleaded  guilty  upon  both,  and  order  is   legal   until   it  is  set  aside. 

was  sentenced  upon  each  to  one  year  Fleming  v,  Cincinnatus   Bills,  3.^^^ 

in   the  penitentiary,  and  it  was  not  gon286.    So  a  mistake  of  the  justice  ^i^ 

provided   in  either  judgment    which  the  date  of  a  warrant  of  commit^'J*^ 

term   of   imprisonment   should  com-  is  no  ground  for  setting  aside  sU"**' 

mence  first,  nor  that  one  term  should  quent  proceedings.     Com.  v,  Mu^f®^^' 

commence  at  the  expiration   of   the  2  Va.  Cas.  504.  -^. 

other,  but  the  mittimus  in  the  case  in        Snrploaage.— If  an  order  of  ^o^'^-^ 

which  judgment  was  last  entered  pro-  ment  be  sufficient  in  substance  »*  ^\. 

vided  that  the  term  of  imprisonment  be  held  good  on  habeas  corpU^'    ^ 

in  that  case  should  commence  at  the  though  it  contains  more  than  isP^^Lji- 

expiration  of  the  first— held,  that  both  sary  to  be  stated  therein.     Th^  ^^d 

terms  would  not  run  concurrently,  necessary  matter  will    be    rcg^^ 
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b.  Amendment  of. — And  the  papers  in  a  defective  commit- 
ment may  be  sent  back  to  the  magistrate,  in  some  jurisdictions, 
that  he  may  amend  and  make  a  proper  commitment,  being  guided 
by  his  docket  or  the  indorsement  on  the  depositions  for  the  facts 
of  the  commitment.* 

V.  Review  oh  Habeas  CoBPUS.-The  logauty  of  a  commitment 
may,  as  a  general  rule,  be  inquired  into  on  habeas  corpus.' 

Jtiri«diction. — This  writ  will  lie  to  ascertain  whether  there  was 
jurisdiction  to  pronounce  the  sentence  of  commitment.' 

as   surplusage.     People   ».  Smith,    i  v.  McCormack,  4  Park.  Cr.  Rep.  (N.  Y. 

Cal.  9,  Supreme  Ct.)  9. 

Oifenses  Erroneonily  Hamed. — Under  But  error  in  the  ruling  of  a  com- 

Rev.  Stat.  1881,  g  1120,  which  provides  mitting  magistrate,  which  is  subject  to 

that  **  no  person  shall  be  discharged  review  in  the  Superior  Court,  upon 

from  an  order  of  commitment  issued  motion   to   set   aside  an  information 

by  any  judicial  or  peace  officer  on  ac-  filed  after  the  commitment,  and  then 

count  of  any  defect  in  the  charge  or  upon  appeal,  is  not  ground  for  dis- 

process,  or  for  alleged  want  of  prob-  charging  a  prisoner  upon  habeas  cor> 

able  cause,'*  a  defendant  who  has  been  pus.     Exp,  Walpole,  85  Cal.  362. 

charged  with  petit  larceny  and  waived  Commitmeiit  by  Oonrt  and  by  Juitlea. 

examination  before  a  justice  of  the  — If    a    person     be    committed    for 

peace,  and  who  has  been  committed  prosecution  in  a  United  States  court, 

in   default  of  bail,  is  not  entitled  to  for     an     offense     there    cognizable, 

discharge  on  the  ground  that  the  mit-  and    the    commitment    be    regularly 

timus  erroneously  describes  the  of-  made,   the   state   judge   will   neither 

fense  as   grand   larceny.      Davis    v.  discharge   nor  bail   him;   but   if  the 

Bible,  134  Ind.  108.  commitment   be   by  a  justice  of  the 

1.  People  f.  Thompson,  84  Cal.  598;  peace,   the   judge   will    look   beyond 

Ex  p,  Keil,  85  Cal.  309;  Ex  p,  Brani-  the  warrant  of  commitment,  or  not, 

gan,  19  Cal.  133.  according   to   circumstances.      Ex  p, 

8.  People  V.  Tompkins,  i  Park.  Cr.  Pool,  a  Va.  Cas.  276. 

Rep.  (N.  Y.  Supreme  Ct.)  224;  State  Additional  Proef  may  be  received  be- 

V,  Doty,  Walk.  (Miss.)  230.  fore   indictment  for  the   purpose   of 

Jnqiiixy  as  to  IiOgality  of  Oommitment.  enabling  the  judge  to  decide  upon  the 

— Whenever  a  person  is  deprived  of  legality  of  the  detention.     People  v. 

the    privilege    of    going    when    and  Richardson,  4  Park.   Cr.  Rep.  (N.  Y. 

where  he  pleases  he  is  restrained  of  Supreme  Ct.)  656,  18  How.  Pr.  (N.  Y.) 

his  liberty,  and  he  has  a  right  to  in-  92;  Ex p,  Harfourd,  16  Fla.  283. 

quire  if  that  restraint  be  illegal  and  And  Vandamni  will  lie  to  compel  the 

wrongful,    whether    it    be    exercised  judge  to  hear  and  decide  on  all  the 

by  a  jailer,  constable,  or  private  in-  evidence     offered     by     the    prisoner 

dividual.     Com.  v,  Ridgway,  2  Ashm.  touching  his  guilt.     Ex  p,  Mahone, 

(Pa.)  247.  30  Ala.  49;  Ex  p.  Champion,  52  Ala. 

So,  on  a  commitment  before  indict-  311. 

ment,  the  whole  question  of  guilt  or  S.  People  v.   Rawson,  61  Barb.  (N. 

innocence  is  open  for  examination  on  Y.)  619;  People  v,  Cassels,  5  Hill  (N. 

the  return  of  the  writ  of  habeas  cor-  Y.)   164;    People  v,  McLeod,    i    Hill 

pus,   and   the   inquiry   is  not  neces-  (N.  Y.)  377;  People  v.  Riley,  21  How. 

sarily  confined  to  an  examination  of  Pr.  (N.  Y.  Supreme  Ct.)45i;  People  v. 

the    original    depositions.      In    such  Willett,  15  How.  Pr.  (N.  Y.  Supreme 

cases,  under  N.  Y.  Rev.  Stat.,  the  pro-  Ct.)  210;  People  v.  Sheriff,  29  Barb, 

ceedings  on  a  habeas  corpus  are  in  (N.  Y.)622;  People  v.  Kelly,  35  Barb, 

the  nature  of  an  appeal  from  the  de-  (N.  Y.)  444;  People  v.  McCormack,  4 

cision  of  the  committing  magistrate.  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)9. 

People   V,  Martin,  i    Park.  Cr.  Rep.  Legality  of  Jndgmont  of  Oonrt   Xar- 

(N.  Y.  Supreme  Ct.)  187.     And  habeas  tial. — But  the  legality  of  the  judg- 

corpus  will  lie  to  ascertain  whether  a  ment  of  a  court  martial,  where  such 

commitment  was  in  due  form.     People  court  had  jurisdiction  and  power  to 
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Commitments  of  Xiiion.  COM  MI  TMENTS.        Ceamitmonts  of  iCaoxt. 

Probable  Cause. — And  on  habeas  corpus  it  may  also  be  decided 
whether  there  was  sufficient  probable  cause  for  the  commitment* 

YL  COXMITXEHTS  07  HlVOBfr— oiijeet  of.— Commitments  of  minors 
are  distinguishable  into  three  classes :  (i)  As  a  punishment  for 
crime;  (2)  for  incorrigibility  and  unmanageable  conduct;  (3)  for 
proper  care  and  guardianship.* 

Approral  of. — And  it  has  been  provided  by  statute  in  some  of  the 

states  that  these  commitments  must  be  approved  by  the  judge 
designated  therein.* 

render  the  same,  cannot  be  thus  re-  boy  has  not  been  previously  con- 
viewed.  People  V.  Fullerton,  10  Hun  victed  of  the  offense  by  some  coart 
(N.  Y.)  63.  having  jurisdiction  to  hear  and  try 
Court  not  Legally  Coaatituted. — Upon  the  same.  In  re  Sanders,  53  Kao. 
habeas   corpus   a   prisoner  may  im-  191. 

peach  the  commitment  by  showing,  But  upon  a  commitment  as  a  home- 
by  evidence  aliunde^  that  the  court  less  child,  under  the  N.  Y.  Act  1864.  c. 
by  which  he  was  convicted  and  com-  364,  no  trial  and  conviction,  with  the 
mitted  was  not  legally  constituted;  filing  of  a  record  thereof  .are  required, 
e.g.,  one  of  the  justices  named  as  as  in  the  case  of  children  charged  with 
present  was  in  fact  absent.  People  v.  vagrancy  or  petit  larceny.  Fassett 
Divine,  5  Park.  Cr.  Rep.  (N.  Y.  Su-  v.  Society  for  Protection  of  Children, 
preme  Ct.),  62,  21  How.  Pr.  (N.  Y.)  21  N.  Y.  Wkly.  Dig.  513. 
80,  II  Abb.  Pr.  (N.  Y.)  90.  Authoritj  to  Boview  CommitmeBt  oa 

1.  U.  S.  V.  Johns,  4  Dall.  (U.  S.)  Habeae  Corpus.— Where  a  child  has 
412,  holds  that  on  habeas  corpus  only  been  committed  to  the  N.  Y.  Juveoile 
the  question  of  sufficient  probable  Asylum,  and  the  commitment  appears 
cause  may  be  inquired  into.  to  be  in  the  form  prescribed  by  the 

The  burden  rests  on  the  petitioner  statute  creating  that  institution,  the 

to    show   want    of    probable    cause,  court  will  not,  on  habeas  corpus,  in- 

Davis  V.  Bible,  134  Ind.  108.  quire  into  the  legality,  regularity,  or 

And   the   court   may  look  into  the  sufficiency  of  the  proceedings  before 

depositions  taken  before  the  commit-  the  magistrate  which  resulted  in  such 

ting  magistrate  to  ascertain  this  fact,  commitment.      The^  forum  provided 

People  V,  Smith,  i  Cal.  9.  by  the    legislature  to  correct  errors 

And  if  it  appears  from  the  evidence  in  such  proceedings  is  the  board  of 

in  the  transcript  of  testimony  given  directors.      If    circumstances  occur, 

upon  the  examination,  filed  with  the  subsequent   to  a  legal  commitment, 

clerk,  and  presented  in  the  Supreme  which    render    a   discharge  proper. 

Court,  that  there  is  probable  ground  the  board   of  directors   alone  have 

to  believe  the   defendant   guilty,  he  discretionary  power  to  grant  it.    Peo- 

will  be  remanded  on  habeas  corpus,  pie  v.  New  York  Juvenile  Asylum,  12 

Ex  p.  Walpole.  85  Cal.  362.  Abb.  Pr.  (N.  Y.  Supreme  Cl.)93. 

2.  In  re  Mason,  3  Wash.  609.  See  8.  ApproTal  without  Beview  of  T«- 
Am.  &  Eng.  Ency.  Law,  tit.  Houses  timonj — Minneeota  and  Michigan.— By 
OF  Refuge  and  Correction.  statute  in  Minnesota  and  Michigan  ^J^* 

Diaorderly  Child. — A  commitment  of  approving  judge  must   review  "^^^ 

a  child,  under  N.  Y.  Pen.  Code,  §291,  proceedings  and  testimony  hado**^  . 

which    recites    that     the    child    was  trial;"  and  if  it  appears  that  the  *^^" 

charged   with    being   a   "disorderly  dence  was  not  reduced  to  writing*  *^ 

child,"  is  illegal.     Being  a  disorder-  was  not  before  or  examined  bT  ^  .^ 

ly  child  is  not  one  of  the  causes  for  judge  when  he  approved  the  cot**^*J. 

commitment  enumerated  in  the  sec-  ment,  such  commitment  is  witho^^  ^^^ 

tion.     People  v.  Mt.  Magdalen  School  risdiction  and  is  illegal,  and  the  ^^^^s 

(Supreme  Ct.),  28  N.  Y.  St.  Rep.  254.  is  entitled  to  be  released  on  ^^V-^iti. 

Neeessity  of  Trial,  ete. — There  is  no  corpus.     State  y.    Brown,  47  ^*g^e 

authority  for  the  commitment  of  a  472;  In  re  Pierce,  74  Mich.  239. 

boy  for  burglary,  under  Kansas  Sess.  In  re  O'Leary,  25  Mich.  144.  ^^^t 

Laws   1881,   §  4,  c.  129,   when  such        No  Approval  on  Amended  Ooaunii 
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Commitments  of  Min  on.  COM  Ml  TM  EN  TS.         Commitments  of  Minora 

The  Form  and  Beqnisitee  of  commitments  of  minors  to  juvenile  insti- 
tutions is  in  most  cases  regulated  by  statute.* 

A  Sedtal  of  Facts  upon  ivhich  the  commitment  is  based  should  in 
general  be  given,*  and 

The  Age  of  the  delinquent  should  be  ascertained  and  stated  in 
the  commitment.' 


— Michigan. — A  justice  committed  an 
offender  to  the  reform  school  until  he 
should  be  twenty-one,  and  the  judge 
of  probate  approved  the  commitment. 
The  extreme  limit  allowed  by  law  is 
the  age  of  eighteen;  and  on  the  re- 
fusal of  the  superintendent  of  the 
school  to  accept  the  minor  under  this 
warrant,  the  justice  altered  it  accord- 
ingly. The  amended  process,  which 
was  not  approved  by  the  probate 
judge,  as  required  by  law,  remained 
the  only  warrant  for  detaining  the 
prisoner.  J¥M,  that  it  was  void,  and 
che  prisoner  must  be  discharged  on 
habeas  corpus.  In  re  Amidon,  40 
Mich.  638. 

1.  Imperfbotion  or  Defect  in  Fonn. — 
Where  a  commitment  to  the  House 
of  Mercy  recites  the  facts  upon  which 
it  is  based,  it  cannot,  according  to  the 
statute,  be  de'emed  invalid  by  reason 
of  any  imperfection  or  defect  in  form. 
Matter  of  Nichols,  19  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  138. 

Brror  Cured  by  Hew  Commitment. — 
And  error  in  the  magistrate's  designa- 
tion of  the  institution  to  which  he  or- 
dered a  child  committed  may  be  cured 
by  a  fresh  commitment.  Matter  of 
Barre,  14  Abb.  Pr.,  N.  S.  (N.  Y.  Su- 
preme Ct.)  426. 

But  a  new  commitment  issued  by 
another  magistrate  for  another  of- 
fense, without  having  the  child 
brought  before  him  and  without  a 
new  examination  of  legal  evidence 
or  even  personal  knowledge  of  what 
occurred  on  the  former  examination, 
will  not  cure  the  defect  of  an  errone- 
ous commitment.  The  provision  as 
to  issuing  a  new  commitment  was  in- 
tended to  permit  the  committing  mag- 
istrate to  cure  a  defect  in  a  commit- 
ment made  by  him.  People  v.  Mt. 
Magdalen  School  (Supreme  Ct.),  28 
N.  Y.  St.  Rep.  254,  7  N.  Y.  Supp.  737. 

Certifying  Besidenee  of  Minor.  —  The 
Acts  of  1858  relative  to  commitment 
of  children  to  the  reform  school 
make  it  the  duty  of  the  magistrate  to 
certify  in  his  mittimus  the  town  in 
which    the   boy    lesides,   if    known; 


which  certificate  shall  be  sufficient  evi- 
dence, in  the  first  instance,  to  charge 
the  town  for  his  expenses.  But  the 
omission  of  the  justice  to  certify  that 
fact  will  not  defeat  the  right  to  re- 
cover, for  the  statute  makes  that  right 
absolute,  while  the  making  of  the  cer- 
tificate is  conditional;  and  the  fact 
of  residence  may  be  proved  aliunde, 
Scammon  v.  Wells,  50  Me.  584. 

2.  Insuffloient  Beoital  of  Facts.— Thus, 
a  magistrate's  commitment  under  N. 
Y.  Pen.  Code,  §  291,  which  recites 
merely  that  the  child  was  improperly 
exposed  or  neglected,  does  not  show 
sufficient  facts  to  authorize  the  com- 
mitment, unless  it  further  shows  that 
she  was  so  exposed  or  neglected  by 
her  parents  or  other  person  or  per- 
sons having  her  in  charge.  People 
V.  New  York  Catholic  Protectory,  19 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  142, 
44  Hun  (N.Y.)  526,  5  N.  Y.  Cr.  Rep. 
499,  106  N.  Y.  604. 

JuiMliotional  Facts  must  be  set  out 
in  a  commitment  under  the  N.  Y. 
Act  of  1864,  providing  for  the  com- 
mitment of  Roman  Catholic  children 
to  an  asylum  for  a  crime  such  as 
petit  larceny.  Peoples.  Baker  (Buffalo 
Super.  Ct.),  3  N.  Y.  Supp.  536,  19  N. 
Y.  St.  Rep.  485. 

3.  People  V,  Protestant  Episcopal 
House  of  Mercy,  133  N.  Y.  207,  44  N. 
Y.  St.  Rep.  676,  reversing  42  N.  Y. 
St.  Rep.  420,  17  N.  Y.  Supp.  166. 

Determination  of  Age  —  Kiohigan. — 
Under  a  statute  of  Michigan  (3  How. 
Stat.,  §9536)  the  commitment  must  be 
accompanied  by  the  justice's  certifi- 
cate as  to  the  age  of  the  minor  as  ascer- 
tained by  him  personally:  and  a  reci- 
tation that  the  jury  found  the  minor 
to  be  of  a  certain  age  does  not  answer 
the  requirements  of  the  statute,  and 
the  prisoner  will  be  discharged  on 
habeas  corpus.  In  r^  Gates,  93  Mich. 
644. 

Statement  of  Age — How  fia  Conolniive, 
— The  statement  as  to  age,  in  the  com- 
mitment, must  control  in  determining 
the  period  of  detention,  unless  re- 
viewed and  corrected  by  an  appellate 
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Oosunitments  of  Xinon.  COMMITMENTS,        Commitmanis  of  Kiaort. 

The  Terxtt  of  commitment  need  not  be  specified,  for  that  is  fixed 
by  statute.* 

Hotioe  of  the  Prooaedingi  should  be  given  to  the  father  or  natural 
guardian  of  the  child.* 

tribunal  in  the  proceeding  in  which        By  the   Act  of  1864  and  the  Act, 

the  warrant   was   issued.     People  v,  amendatory     thereof,     of     1866,    c. 

Protestant  Episcopal  House  of  Mercy,  891  (see  i  Laws  N.  Y.   1869,  p.  12)  a 

133  N.  Y.  207,  44  N.  Y.  St.  Rep,  676,  child  of  Roman  Catholic  parentage, 

reversing  42  N.  Y.  St.  Rep.  420,  17  N.  between  seven  and  fourteen  years  of 

Y.  Supp.  i66.  ^  age,  may  be  committed  by  a  police 

And  on  habeas  corpus  the  court  justice,  for  the  offense  of  petit  larceny, 
will  not  go  behind  this  statement  and  to  the  care  of  the  society  for  the  pro- 
receive  evidence  that  the  person  is  tection  of  destitute  Roman  Catholic 
older  than  the  statutory  limit.  That  children  at  Buffalo,  being  first  corn- 
question  can  be  raised  only  on  cer-  mitted  to  the  house  of  reception  of 
tiorari.  People  v.  House  of  Refuge,  8  the  society  and  then  to  the  abo?e 
Abb.  Pr.,  N.  S.  (N.  Y.  Supreme  Ct.)  asylum.  The  notice  of  the  procecd- 
112.  ings  required  to  be  given,  under  this 

Nor  can  the  court,  in  this  proceed-  act,  to  the  father  of  the  child,  or  other 

ing,  inquire  whether  other  than  legal  person  named  in  the  act,  is  a  prereq- 

evidence  was  admitted  on  this  ques-  uisite  to  the  right  of  the  magistrate 

tion  in  the  trial  court.     In  re  Mason,  to  give  the  final  direction  for  the  re- 

8  Mich.  70.  moval  of  the  child  from  the  house  of 

Snfflolent  Statemont  of  Ago. — A  com-  reception   to  the  asylum  of  the  pro- 

mitment   of  "  Nicholas  Roach,  aged  tectory;  and  if  the  parent,  guardian, 

fourteen  years,"  to  a  house  of  refuge  or  custodian  of  the  child  was  present 

for  the   reformation   of  juvenile  de-  at  the  examination  before  the  court 

linquents,  contains  a  sufficient  state-  or  magistrate,  and  had  notice  thereof, 

ment  of  age,  and  shows  sufficiently  no  other  or  further  notice  is  required, 

that  he  is  under  the  age  of  sixteen  excepting  that  the    presence  of  the 

years,    as   required    by    the   statute,  mother  at  such  examination  does  not 

Matter  of  Roach,  i8  N.  Y.  Wkly.  Dig.  dispense  with  the  necessity  of  giving 

514.  notice  to  the  father.     People  v.  Baker 

1.  People  V.   Degnen,  54  Barb.  (N.  (Buffalo  Super.  Ct.),  19  N.  Y.  St.  Rep. 
Y.)  105,  6  Abb.  Pr.,  N.  S.  (N.  Y.)  87,  485,  3  N.  Y.  Supp.  536. 

giving  the  New   York  statutory  pro-        But  since  the  decision  of  People  v. 

visions,  i,e, ,  males  until  their  majority,  New  York  Catholic  Protectory,  106  N. 

and  females  until  the  age  of  eighteen  Y.  604,  N.  Y.  Pen.  Code,  subd.  5i  §2^9- 

years.  has    been    amended    by  Laws  168S. 

In  Matter  of  Lewinski,  66  How.  Pr.  c.    145,   §  6,  so  that  the  presence  oi 

(N.  Y.  Supreme  Ct.)  175,  the  commit-  either  parent  at  the  examination  be- 

ment  of  a  boy  being  for  a  special  term  fore  the  court  or  magistrate  is  suffi- 

of  three  months,  the  house  of  refuge  cient.     People  v.  Carpenter,  IJ3  J'-^' 

refused  to  receive  him.  640. 

2.  Hew  York.— People  v.  New  York  In  DlinoU  the  statute  provides 
Catholic  Protectory,  19  Abb.  N.  Cas.  merely  that  notice  to  the  parents 
(N.  Y.  Supreme  Ct.)  142,  holds  that,  shall  be  given;  and  where  a  wriltco 
under  N.  Y.  Pen.  Code,  §  291,  notice  notice  was  served  upon  the  mother 
to  the  father  is  a  prerequisite,  notice  with  a  copy  of  the  petition,  on  the 
to  the  mother  not  being  sufficient.  See  day  before  the  trial,  the  siepfatncr 
also  Matter  of  Herry,  51  Hun  (N.  Y.)  appearing,  it  was  held  to  be  a  sufi- 
372,  6  N.  Y.  Cr.  Rep.  241,  21  N.  Y.  St.  cient  notice  in  compliance  with  the 
Rep.  82,  4  N.  Y.  Supp.  428,  affirm-  statute.  Petition  of  Ferrier,  103  !"• 
ing  2  N.  Y.  Supp.  247.  367. 
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COMMON  CARRIERS. 

See  CARRIERS,  Vol.  III.,  p.  812. 


COMMON  COUNTS. 

Sec  ASSUMPSIT,  Vol.  II..  p.  987. 


COMMON  SCOLD. 


I  Depinitioh,  585. 

n.  IKDIGTMEHT,  585. 

I.  Defdhtioh.  —  A  common  scold  is  a  quarrelsome  woman 
whose  conduct  is  a  nuisance  to  the  public.^ 

II.  IHDICTMEHT — Use  of  Teohnieal  Words. — In  an  indictment  for  being 
a  common  scold,  the  use  of  the  technical  words  "  common  scold  " 
is  necessary,  and  no  other  phrase  can  be  substituted  therefor.* 


1.  Burrill  Law  Diet.  328. 

For  a  full  and  interesting  discussion 
of  the  subject  of  common  scolds,  and 
an  account  of  the  various  forms  of  their 
punishment,  see  the  opinion  of  Dun- 
can, J.,  in  James  v.  Com.,  I3  S.  &  R. 
(Pa.)  220. 

2.  Com.  V,  Hutchinson,  5  Pa.  L.  J. 
321;  U.  S.  V.  Royall,  3  Cranch  (C.  C.) 
618,  citing  Rex  v.  Cooper,  2  Stra.  1246; 
Rex  V.  Hard  wick,  i  Sid.  282;  Rex  v. 
Taylor,  2  Stra.  849;  Reg.  v,  Foxby,  6 
Mod.  II. 

In  Reg.  V,  Foxby,  6  Mod.  11,  the  in- 
dictment contained  the  word  "calum- 
niatrix,"  instead  of  "  rixatrix,"  the 
Latin  word  for  scold.  The  indi/:tment 
was  held  bad  on  a  motion  in  arrest  of 
judgment.  See  Reg.  v.  Foxby,  6  Mod. 
178,  213,  239. 


Xodom  Doetrine.  —  In  view  of  the 
modern  liberality  in  the  use  of  techni- 
cal words  in  indictments,  it  may  be 
doubted  whether  the  former  techni- 
cality of  expression  would  now  be  nec- 
essary. There  have  been,  however, 
no  recent  decisions  on  the  question. 
For  parallel  cases  where  technical 
words  formerly  necessary  have  been 
held  to  be  immaterial  see  State  r. 
Robinson,  29  La.  Ann.  364  (robbery); 
People  V.  McDonald,  9  Mich.  150 
(rape):  Tully  v.  Com.,  4  Met.  (Mass.) 
357  (burglary);  Caldwell  v.  State,  28 
Tex.  App.  566  (murder).  But  see 
Davis  V.  State,  42  Tex.  226  (rape). 

Propor  Form  of  Indietment. — The  fol- 
lowing is  the  proper  form  of  indict- 
ment: "  That  M.  S.,  late  of,  etc.,  on, 
etc.,  and   at  divers  other  days  and 
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tndiotment. 


COMMON  SCOLD. 


indietmait. 


Allftgationi  of  Spadfle  Aeti. — But  it  is  not  necessary  to  set  out  in  the 
indictment  the  specific  acts  which  show  the  accused  to  be  guilty 
of  the  offense  charged.  It  is  sufficient  to  charge  that  she  is  a 
common  scold,  to  the  common  nuisance  of  the  public* 

Joinder  of  Defendant!. — Two  or  more  defendants  could  not  formerly 
be  jointly  indicted  for  being  common  scolds,  owing,  it  is  supposed, 
to  the  nature  of  the  offense.*  But  by  the  better  modern  doctrine 
it  would  seem  that  they  may  be  so  indicted.* 


times  as  well  before  as  since,  at,  etc., 
was  and  is  a  common  scold  and  dis- 
turber of  the  peace  of  the  neighbor- 
hood, and  of  all  faithful  citizens  of 
this  commonwealth,  to  the  common 
nuisance,  etc.,  to  the  evil  example, 
etc.,  and  against,  etc."  Wharton's 
Precedents  of  Indictments  and  Pleas 

779- 

1.  Baker  v.  State,  53  N.  J.   L.  45, 
citing  Hawk.,  bk.  ii.,  c.  25,  §  57;  Com. 


V.  Pray,  13  Pick.  (Mass.)  359;  Wharton 
Cr.  PI.  &  Pr.  155.  See  dicta  of 
Buller,^  J.,  in  J' Anson  v,  Stuart,  i  T. 
R'  754.  and  Morton,  J.,  in  Com.  v. 
Pray,  13  Pick.  (Mass.)  359.  See  also 
Com.  V,  Foley,  99  Mass,  497;  Com.  v. 
McNamara,  116  Mass.  340,  a  case  of 
indictment  for  habitual  drunkenness. 

2.  Reg.   V.    Hodson,   Trin.  6  Ann., 
cited  in  Rex  v.  Philips,  2  Stra.  921. 

8.  I  Bishop  Crim.  Pro.  (4th  ed.)  47a 
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CROSS-REFERENCES. 

As  to  Code  Pleading  Generally,  see  article  CODE  PLEADING, 
Cross  Complaints,  see  article  CROSS  COMPLAINTS. 
Other  matters  connected  with  this  title  and  treated  of  in  independent 

articles  in  this  work,  see  the  numerous  references  throughout  the 

body  of  this  article. 

Important. — The  reader  should  constantly  bear  in  mind  that  this  article 
deals  only  with  the  general  principles  underlying  code  complaints  and  peti- 
tions ;  the  particular  application  of  these  general  rules  and  specific  directioos 
for  drawing  the  pleading  in  all  the  various  kinds  of  actions  will  be  found 
under  the  appropriate  titles  throughout  this  work.  Thus  complaints  inactions 
on  awards  are  treated  of  under  the  title  Awards  ;  in  actions  on  bonds,  under 
the  title  Bonds  ;  in  actions  against  carriers,  under  the  title  Carriers,  etc. 

L  IKTBODTTCTOST— 1.  Name  of  tbe  Pleading.— The  majority  of  the 
codes  of  civil  procedure  in  the  various  states  term  the  first  plead- 
ing on  behalf  of  the  plaintiff  a  **  complaint ; "  *  but  the  codes  of 
some  of  the  states  style  the  pleading  a  **  petition,"  probably  from 
its  resemblance  to  a  petition  in  chancery.* 

2.  Contents. — The  codes  themselves  prescribe  what  the  com- 
plaint or  petition  shall  contain.  There  is  a  unanimity  among  all 
the  codes  in  requiring  it  to  contain  the  title  of  the  action,  a  plain 
and  concise  statement  of  the  facts  constituting  the  cause  of  action, 
together  with  a  demand  of  the  judgment  to  which  the  plaintiff 
supposes  himself  entitled.' 

1.  In  the  following  states  and  terri-    braska,  Ohio,    Texas,  Wyoming^  OU^ 
tories  the  plaintiff's  statement  of  his     homa  Territory. 

cause  of  action  is  styled  "  complaint:  "         8.  The  following  provisions  taken 

Alabama,  Arkansas,   California,   Colo-  from  various  codes  will  illustrate  how 

rado,  Connecticut,  Idaho,  Incliana,  Min-  they   agree   in   substance,  if  not  m 

nesota,  Montana,  Nevada,  New    York,  verbal  detail: 

North  Carolina,  North  Dakota,  Oregon,         Arkansas.— The  first  pleading  by  the 

South  Carolina,  South  Dakota,   Wash-  plaintiff  is  the  complaint.    The  com- 

ington,  Wisconsin,  Arizona,  Utah,  plaint   must   contain,  first,  the  styl^ 

In  This  ArtioU  the  term  "  complaint "  of  the  court  in  which  the  action  ^' 

will  be  used  to  designate  a  complaint  brought;  second,  the  style  of  ^^,^\ 

properly  so  called,  and  also  a  **peti-  tion,  consisting  of  the  names  .^*^.*« 

•ion,"    unless   the   context  shows    a  the    parties    thereto,    distinguis»*T 

different  meaning.  them  as  plaintiffs  and  defendant^ « ^^^ 

2.  The  complaint  is  called  a  **  peti-  lowed  by  the  words  "  compU**l^  ^^ 
tion  "  in  the  following  states:  Georgia,  law  **  if  the  proceedings  arc  a^  **  ^^ 
Iowa,  Kansas,  Kentucky,  Missouri,  Ne-  and    by    the    words    "  complain* 
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IX  The  Title— 1.  Necessity  of.— The  title  is  a  recognized  divi- 
sion  of  the  complaint.     It  includes,  usually,  the  name  of  the  court, 

equity*'  if  the  proceedings  are  equi- 
table; third,  a  statement  in  ordinary 
and  concise  language,  without  repe- 
tition, of  the  facts  constituting  the 
plaintiff's  cause  of  action;  fourth,  a 
demand  of  the  relief  to  which  the 
plaintiff  considers  himself  entitled. 
Dig.  Ark.  Stat.,  §  5026. 

Indiana. — The  first  pleading  on  the 
part  of  the  plaintiff  is  the  Complaint* 
The  complaint  shall  contain,  first, 
the  title  of  the  cause,  specifying  the 
name  of  the  court  and  county  in  which 
the  action  is  brought,  and  the  names 
of  the  parties  to  the  action,  plaintiff 
and  defendant;  second,  a  statement 
of  the  facts  constituting  the  cause  of 
action,  in  plain  and  concise  language, 
without  repetition,  and  in  such 
manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is 
intended;  third,  where  the  complaint 
contains  more  than  one  cause  of  ac- 
tion, each  shall  be  distinctly  stated  in 
a  separate  paragraph,  and  numbered: 
fourth,  a  demand  of  the  relief  to 
which  the  plaintiff  may  suppose  him- 
self entitled.  If  the  recovery  of  money 
be  demanded,  the  amount  thereof 
shall  be  stated.     Ind.  Code  Civ.  Pro., 

§341. 
Iowa. — The  petition   must  contain, 

first,  the  name  of  the  court  and 
county  in  which  the  action  is  brought; 
second,  the  names  of  the  parties  to  the 
action,  plaintiffs  and  defendants,  fol- 
lowed by  the  word  "petition"  if  the 
proceedings  are  ordinary,  and  by  the 
words  "petition  in  equity"  if  the 
proceedings  are  equitable;  third,  a 
statement  of  the  facts  constituting 
the  plaintiff's  cause  of  action;  fourth, 
a  demand  of  the  relief  to  which  the 
plaintiff  considers  himself  entitled, 
and  if  such  demand  be  for  money,  the 
amount  thereof  must  be  stated;  fifth 
(separate  counts),  where  the  petition 
contains  more  than  one  cause  of  ac- 
tion, each  must  be  stated  wholly  in  a 
count  or  division  by  itself,  and  must 
be  sufficient  in  itself  (but  one  prayer 
for  judgment  may  include  a  sum 
based  on  all  coutits  looking  to  a  money 
remedy);  sixth,  iti  a  petition  by  equi- 
table proceedings,  each  division  shall 
also  be  separated  itito  paragraphs, 
numbered  as  sUch  for  more  convenient 
reference,  anjd  each  paragraph  shall 
contain,  as  near  as  may  be  convenient, 


a  complete  and  distinct  statement. 
Iowa  Rev.  Code,  g  2646. 

Missonri. — The  first  pleading  on  the 
part  of  the  plaintiff  is  the  petition, 
which  shall  contain,  first,  the  title 
of  the  cause,  specifying  the  term,  the 
name  of  the  court  and  county  in  which 
the  action  is  brought,  and  the  names 
of  the  parties  to  the  action,  plaintiffs 
and  defendants;  second,  a  plain  and 
concise  statement  of  the  facts  consti* 
tuting  a  cause  of  action,  without  un- 
necessary repetition;  third,  a  demand 
of  the  relief  to  which  the  plaintiff  may 
suppose  himself  entitled.  If  the  re- 
covery of  money  is  demanded,  the 
amount  thereof  shall  be  stated,  or 
such  facts  as  will  enable  the  defendant 
and  the  court  to  ascertain  the  amount 
demanded.     Mo.  Rev.  Stat*  §  2039. 

New  York. — The  complaint  must  con- 
tain,  first,  the  title  of  the  action, 
specifying  the  name  of  the  court  in 
which  it  \^  brought;  if  it  is  brought 
in  the  Supreme  Court,  the.  name  of 
the  county  which  the  plaintiff  desig- 
nates as  the  place  of  the  trial,  and 
the  names  of  all  the  parties  to  the 
action,  plaintiff  and  defendant;  sec- 
ond, a  plain  and  concise  statement  of 
the  factS)  constituting  each  cause  of 
action,  without  Unnecessary  repeti- 
tion; third,  a  demand  of  the  judgment 
to  which  the  plaintiff  supposes  him- 
self entitled.     N.  Y.  Code  Civ.  Pro., 

§481. 

Ohio.— The  first  pleading  on  the  part 
of  the  plaintiff  shall  be  the  petition, 
which  must  contain,  first,  the  name 
of  the  court  and  the  county  in  which 
the  action  is  brought,  and  the  names 
of  the  parties,  followed  by  the  word 
"petition;"  second^  a  statement  of 
the  facts  constituting  the  cause  of 
action,  in  ordinary  and  concise  lan- 
guage: third,  a  demand  of  the  relief 
to  which  the  party  supposes  himself 
entitled;  if  the  recovery  of  money 
is  demanded,  the  amount  shall  be 
stated;  and  if  interest  is  claimed,  the  . 
time  fgr  which  interest  is  to  be  com* 
puted  shall  also  be  stated.  Ohio  Rev. 
Stat.,  8  5060. 

Texas.— The  petition  may  be  filed 
by  the  plaintiff  or  attorney,  and  shall 
set  forth  clearly  the  names  of  the 
parties  and  their  residence,  if  known, 
with  a  full  and  clear  statement  of  the 
cause  of  action,  and  such  other  alle* 
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the  name  of  the  county  in  which  the  action  is  brought,  and  the 
names  of  the  parties  to  the  action.^  But  it  is  not  absolutely  es- 
sential that  the  complaint  have  a  title,  if  the  body  of  it  contain 
the  matter  which  the  codes  prescribe  for  the  title ;  the  total  lack 
of  a  title  is  a  mere  formal  defect,  for  which  the  action  will  not  be 
dismissed,* 

2.  Besignatioii  of  Court. — The  title  or  caption  determines  what 
court  the  complaint  is  in ;  *  but  the  omission  to  give  the  name 


gations,  pertinent  to  the  cause,  as  he 
may  deem  necessary  to  sustain  the 
suit,  and  also  a  full  statement  of  the 
nature  of  the  relief  he  requests  of  the 
court.  Act  May  13,  1846,  §5;  Hart. 
Dig.,  art.  671;  Pasch.  Dig.,  art.  1427; 
Rev.  Stat.  1879,  art.  1195. 

The  statute  of  1836,  p.  201,  §  8,  re- 
quired in  the  petition  simply  a  state- 
ment of  the  names  of  the  parties, 
plaintiff  and  defendant;  a  full  and 
fair  exposition  of  the  cause  of  action, 
and  finally  the  relief  asked.  Hamilton 
v.  Black,  Dall.  (Tex.)  586. 

1.  Hew  York. — The  complaint  must 
contain,  first,  the  title  of  the  action, 
specifying  the  name  of  the  court  in 
which  it  is  brought;  if  it  is  brought 
in  the  Supreme  Court,  the  name  of 
the  county  which  the  plaintiff  desig- ' 
nates  as  the  place  of  the  trial;  and 
the  names  of  all  the  parties  to  the 
action,  plaintiff  and  defendant.  N.  Y. 
Code  Civ.  Pro.,  §  481. 

Title  Hot  to  bo  Changed.— The  provi- 
sion usually  found  in  the  codes  to  the 
effect  that  the  title  shall  not  be  changed 
compels  all  pleadings  subsequent  to 
the  complaint  to  have  the  same  title. 
This  is  in  the  interest  of  uniformity. 
Ansonia  India  Rubber  Co.  v.  Wolf, 
I  Handy  (Ohio)  238. 

2.  Ammerman   v.   Crosby,   26  Ind. 

451. 

"It  is  true  the  code  requires  that 
the  complaint  shall  contain  the  title 
of  the  cause,  by  giving  the  names  of 
plaintiff  and  defendant,  but  it  does 
not  specify  in  what  part  of  the  com- 
plaint the  title  shall  be  found.  This 
complaint  does  contain  in  the  bod>  of 
it  the  name  of  the  plaintiff  and  de- 
fendant. In  a  manner  to  be  under- 
stood by  a  person  of  common  under- 
standing. It  thus  satisfies  the  re- 
quirements of  the  code."  Per  Willard, 
J.,  in  Hill  V.  Thacter,  3  How.  Pr.  (N. 
Y.  Supreme  Ct.)  407. 

A  petition  to  foreclose  a  mortgage 
contained  in  the  body  thereof  the 
essential  allegations,  describing  the 


parties,  setting  forth  the  facts  con- 
stituting the  cause  of  action,  the  re- 
lief sought,  etc.,  but  was  addressed 
as  follows:  "To  the  judge  of  the 
District  Court  of  Polk  County,  Iowa." 
and  failed  to  name  the  parties,  plaio- 
tiffs  and  defendants,  at  the  head  there- 
of; nor  was  it  headed  with  the  word 
"petition"  or  the  words  "petition 
in  equity,"  as  the  Iowa  Code  pre- 
scribes. It  was  held  that  these  de- 
fects were  merely  formal,  and  that  the 
court  did  not  err  in  refusing,  on  ac- 
count thereof,  to  dismiss  the  action 
on  the  motion  of  the  defendant. 
Smith  V,  Watson,  28  Iowa  219. 

Amendment. —The  failure  to  entitle 
a  proceeding  properly  may  be  cause 
for  a  motion  to  amend,  but  it  is  not 
cause  for  dismissing  an  action.  Liv- 
ingston ».  Coe,  4  Neb.  379;  McMurirjr 
V.  State,  19  Neb.  147;  Jansen  v. 
Mundt,  20  Neb.  324. 

Allegations  Control  TiUe.  —And  to  the 
effect  that  the  allegations  in  the  body 
of  the  complaint  control  the  title,  see 
Christy  v,  Libby,  35  How.  Pr.  (N.  Y. 
C.  PI.)  119;  Warden  v.  Worthington, 
2  Barb.  (N.  Y.)  368;  Olery  r.  Brown, 
51  How.  Pr.  (N.  Y.  Supreme  Ct.)  93; 
Griggs  V,  Griggs,  66  Barb.  (N.  Y.) 
287;  State  V.  Matson,  38  Mo.  489: 
State  V.  Patton,  42  Mo.  530;  Fuggie 
V.  Hobbs,  42  Mo.  537;  State  v.  Deb- 
linger,  46  Mo.  106;  Blackwell  V.  Mont- 
gomery, I  Handy  (Ohio)  41;  Missouri 
River,  etc.,  R.  Co.  r.  Owen,  8  Kan. 
409.  And  compare  Graham  v.  Gunn,  45 
Ala.  577;  McCloskey  r.  Stricitland,  7 
Iowa  259;  Ammerman  v.  Crosby,  26 
Ind.  451;  McLeran  v.  Morgan,  27  Ark. 
148;  Ward  V,  Stringham,  i  Code  Rep. 
(N.  Y.  Supreme  Ct.)  118;  Van  Namee 
V,  Peoble,  9  How.  Pr.  (N.  Y.  Supreme 
Ct.)  198;  Hotchkiss  v.  Crocitcr,  15 
How.  Pr.  (N.  Y.  Supreme  Ct.)  336: 
Merrill  v,  Grinnell,  10  How.  Pr.  (N. 
Y.  Supreme  Ct.)  31. 

8.  Morgan  v.  Small,  33  Iowa  iiS. 

Boffioient  Deiignation.  —  Where  the 
title  of  the  petition  was,' "  In  Circuit 
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of  the  court  in  the  title  is  by  many  authorities  held  to  be  merely 
a  formal  defect,  which  may  be  corrected  on  motion.* 

Court  of  the  State  of  Iowa,  in  and  for  described  the  court  should  be  rejected 

Dubuque     County,    January     Term,  as  surplusage,  and  the  suit  treated  as 

1871/'  this  was  held  to  be  a  petition  brought  on  the   territorial,   and   not 

in  the  Circuit  Court,  and  the  placing  the  federal,  side  of  the  District  Court, 

the  cause  on  the  calendar  of  another  Robinson  v,  Peru  Plow,  etc.,  Co.,  i 

court  by  the  clerk   thereof  did   not  Okla.  140. 

have  the  efifect  to  transfer  the  cause  Contra, — But  it  has  been  held  that 

from  the  circuit   to  the  other  court,  the  proper  name  of  the  court  in  the 

Morgan  v.  Small,  33  Iowa  119.  title  is  of  vital  and  jurisdictional  im- 

The  name  of  the  court  is  fully  given  portance;  that  the  jurisdiction  of  the 

in  a  petition  entitled  "State  of  Kan>  court  is  alone  invoked   by  a  correct 

sas,    Leavenworth    County,    District  designation  of  the  name  of  the  court 

Court,  1st  Judicial  District."     Budd  in  the  title  of  the  complaint.     Thus  a 

V.  Kramer   14  Kan.  loi.  motion  to  amend  the  complaint  by  in- 

1.  McLeran  v.  Morgan,  27  Ark.  148,  serting  the  words  "Supreme  Court" 

where  the  style  of  the  court  was  not  was   not  entertained   because,  by  an 

given  in  any  part  of  the  complaint.  omission  of  the   name   of  the   court 

Where  the  name  of  the  court  was  from  the  title,  the  suit  was  held  not 

omitted  in  the  complaint,  it  was  held  to  have  been  commenced  in  any  court, 

that    the    defendant   was    not   preju-  Ward  v.  Stringham,  i  Code  Rep.  (N. 

diced,  it  appearing  that  it  was  speci-  Y.  Supreme  Ct.)  118. 

fied  in  the  summons.     Van  Namee  v.  And  where  a  petition  for  the  fore- 

Peoble,  9  How.  Pr.  (N.  Y.  Supreme  closure  of  a  mortgage  was  entitled  in 

Ct.)  198;  Van  Benthuysen  v,  Stevens,  and  contained  the  name  of  one  court, 

14  How.  Pr.  (N.  Y.  Supreme  Ct.)  70.  and  was  filed  therein,  and  was  by  the 

Compare  Yates  v,    Blodgett,   8    How.  clerk  placed  in  a  wrapper,  on  which 

Pr.  (N.  Y.  Supreme  Ct.)  278.  were  written  the  usual  indorsements. 

An  exception  to  a  petition  ad-  but  the  cause  was  afterwards  dis- 
dressed  "To  the  i8th  Judicial  District  missed;  and  subsequently  the  plain- 
Court  of  the  State  of  Louisiana,  hold-  tiff  in  that  case  gave  notice  of  an 
ing  sessions  in  and  for  the  parish  of  action  for  the  foreclosure  of  the  same 
Livingston,-"  on  the  ground  that  the  mortgage  in  another  court,  but  filed 
number  of  the  district  was  erroneously  no  new  petition,  simply  taking  the 
stated,  was  properly  overruled;  the  old  petition  and  changing  the  indorse- 
mistake  was  an  immaterial  clerical  ments  on  the  wrapper  so  as  to  make  it 
error.  Clark  v,  Comford,  45  La.  appear  to  be  a  petition  in  the  latter 
Ann.  502.  Compare  Wolf  v.  Kennedy,  court,  and  on  such  petition  he  obtained 
93  Ga.  219.  judgment   and  decree  of  foreclosure 

A  suit  was  described  in  the  petition  upon  default, — it  was  held  that  as  the 

as  brought  "  in  the  United  States  Dis-  title  of  the  petition  contained  the  name 

trict  Court  in  and  for  the  Second  Ju-  of  the  first  court  in  which  it  was  filed, 

dicial  District  of  the  Territory  of  Ok-  and  had  not  been  changed,  therefore 

lahoma."  but  the  summons  described  the  petition  did  not  invoke  the  action 

the  court  as  "the  District  Court  of  of  the  court  in  which  it  was  last  filed; 

the  Territory  of   Oklahoma,    United  that  this  court  had  no   jurisdiction, 

States  of  America,  for  the  fifth  county  and   that   the   judgment  and   decree 

thereof,"    and   was   directed    to    the  were  void,  and  that  a  sale  of  the  land 

sheriff  of  that  county,  and  served  by  thereunder,  and  the  title  acquired  by 

him.     The  cause  was  treated  as  pend-  such  sale,  were  also  void.     Jordan  v, 

ing  in  the  District  Court  of  the  fifth  Brown,  71  Iowa  421. 

county,  and  on  the  territorial  side  of  And  in  accordance  with  the  prin- 

the  court,  which  had  jurisdiction   of  ciple   that   a   petition   should  be   ad- 

the  subject  matter  and  of  the  parties,  dressed  to  the  person  or  body  whose 

whereas  the  federal  side  of  the  court,  action  is  sought,  and  that  where  it  is  a 

which  was  described  in  the  petition,  petition  to  a  court  it  should  appear 

had  no  jurisdiction  either  of  the  par-  that    some  particular  court   has   the 

ties  or  of  the  subject  matter.     Held^  power  to  act  upon  it,  and  where  it  does 

thatthe  words  in  the  petition  and  other  not  so  appear  no  court  is  justified  in 

parts  of  the  record  which  incorrectly  attempting  to  act  upon  it— it  was  held 
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3.  Haming  Oonnty. — The  naming  of  the  county  in  which  the 
action  is  brought  is  a  part  of  the  title ;  but  its  omission  therefrom 
is  not  fatal  to  the  action.^ 

4.  Specifying  the  Hames  of  the  Parties. — One  of  the  principal 
functions  of  the  title  is  to  specifv  the  names  of  the  parties  to  the 
action.  The  full  names  of  all  the  parties,  both  plaintiffs  and  de- 
fendants, should  be  given  therein.* 

that  a  petition  lacking  the  name  of  15  How.  Pr.  (N.  Y.  Supreme  Ct.)  336; 

the  court  was  no  petition  in  contem-  Merrill  v^  Gfinnell.  10  How.  Pr.  (N. 

plation  of  law.     Garretson  v.  Hays,  Y.  Supreme  Ct.)  31;  Williams  v.  Wil- 

70  Iowa   19.      See  Morgan  v.  Small,  kinson,  1  Code  Rep.,  N.  S.  (N.  Y.)si; 

33  Iowa  118;  Morrow  r.  Weed,  4  Iowa  Davison  v.  Powell,  13  How.  Pr.  (N. 

77;  Smith  v.  Watson,  28  Iowa  ilB.  Y.  Supreme  Ct.)  287. 

But  see  Livingston  v»  Coe,  4  Neb.  8.  Livingston   v.   Harvey,   10  Ind. 

379,  where  it  was  held  that  a  petition  218.     See  also  article  Names. 

beaded  "  Supreme  Court  of  the  State  Where  a  defendant   is    km>wn  as 

of  New  York,"  and  filed  in  a  District  well  by  one  name  as  another,  he  may 

Court  of  Nebraska,  was  not  sufficiently  be  sued  by  either,  and  it  is  immaterial 

defective  to  warrant  the  dissolution  by  what  name  he  was  known  to  the 

of  an  attachment  issued  in  the  cause,  plaintiff.     Eagleston  v.  Son,  5  Robt 

And   compare  McMurtry  v.   State,  19  (N.  Y.)  640. 

Neb.  147,  where  it  was  held  that  an  Where  an  individual  doing  business 
answer  filed  in  the  District  Court  of  under  the  name  of  the  *'  Bank  of 
Nebraska,  but  entitled  "in  the  Havana"  sues  by  that  name,  this  is 
County  Court,"  is  amendable,  and  if  an  irregularity  for  which  a  motion 
applicable  to  the  petition  cannot  be  may  be  made  to  set  aside  the  first  pro- 
disregarded,  ceeding  in  the  suit;  but  if  the  defend- 

1.  See   upon  this  point  Holmes  v,  ant  fails  to  make  the  motion  and  talces 

Wright,  Morr.  (Iowa)  100;  Hughes  v.  issue  on  the  merits  of  the  controversy, 

Windpfennig,  10  Ind.  App.  T22.     And  the  objection    is    waived.     Harana 

see  article  Venue.  Bank  v,  Magee,  20  N«  Y.  356. 

Several   Counties  Attaehed.  —  Where  Where  it  appeared   from  the  evi- 

several  counties  are  attached  for  ju-  dence  that  the  plaintiff,  suing  as  Mary 

dicial  purposes,  a  complaint  is  prop-  Cooper,  was  called  Mary  Flood  daring 

eriy    entitled    if    it   name    them   all.  her  early  infancy,  but  that  she  b«d 

Young  V.  Young,  18  Minn.  90.     See  been  called  Mary  Cooper  by  C  with 

State  V.  McCartey,  17  Minn.  76;  State  whom  she  lived  and  whose  name  she 

V,  Stokeley,  16  Minn.  282.  took,  and  by  all  her  acquaintances, 

Mifsouri.  —  The    venue    ''  State    of  since  about  the  age  of  nine  or  ten 

Missouri,  County  of ,  ss,"  at  the  years,  a  period  of  about  twenty  years 

top  of  the  form    given  by   Revised  — held^  that  the  action  was  properly 

Statutes,   §  2883,   is   no  part  of  the  brought  b^  the  plaintiff  under  the  name 

statement,   and    its    omission    is    no  of  Mary  Cooper,  that  being  the  name 

ground  for  arresting  the  judgment,  b^  Which  she  was  generally  linown. 

where*  the  name  of  the  county  appears  Cooper  v.  Burr,  45  Barb.  (N.  Y.)  i®. 

in  the  body  of  the  statement  and  the  See  McDuflie  v,  Clark  (Supreme  Ct.)t 

names  of  the  county  and  state  appear  i  N.  Y.  Supp.  462. 

from    the    records  and   proceedings.  But  an  action  in  a  name  which  is 

Dollman  t/.  Munson,  90  Mo.  85.  not  that  of  a  person,  partnership!  <>^ 

New  York. — The  New  York  Code  of  corporation    cannot    be    maintained. 

Civil  Procedure  provides  that  if  the  Steamboat   Pembinaw  v.  Wilson,  i^ 

action   is    brought    in    the   Supreme  Iowa  479. 

Court  the  title  must  contain  the  name  A  general  designation  of  panies^^ 

of    the    county    which    the    plaintiff  "the  heirs  of  M.  C."  is  irregular,  to<i 

designates  as  the  place  of  trial.    N.  will  not  be  tolerated.     Kerlee  v.  Cor* 

Y.  Code  Civ.  Pro.,  §  481.  pening,  97  N.  Car.  33a 

Where  no  place  of  trial  is  stated  in  A  judgment  against  an  individn^l 

the  complaint,  it  is  defective,  but  may  as  a  defendant,  by  a  name  which  i* 

be  amended.    Hotchkiss  v,  Crocker,  not  his  in  contemplation  of  law,  caflO^^ 
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B«]^ti&g  NatiiM  in  Body  of  Complaint. — After  the  names  are  given 
in  the  title  it  is  unnecessary  to  repeat  .them  in  the  body  of  the 

be  enforced  against  him.  Nor  will  a 
judgment  in  an  action  in  which  the 
defendant  is  denominated,  in  all  the 
proceedings  therein,  by  a  different 
name  from  that  of  a  particular  exist- 
ing individual,  be  of  any  avail  against 
the  latter,  even  if  entered  up  against 
him  by  his  real  name,  although  pro- 
cess in  such  action  was  served  upon 
him  when  the  name  of  the  defendant 
in  such  process  was  not  his;  because, 
unless  he  actually  appeared  in  such 
action,  no  jurisdiction  over  him  was 
obtained  therein  by  the  service  of 
such  process.  Moulton  v,  De  ma 
Carty,  6  Robt.  (N.  Y.)  476. 

Idem  Bonans. — Associated  with  the 
subject  of  names  is  the  doctrine  of 
idem  sonans.  Words  and  names  are 
idem  sonans^  within  the  meaning  of 
the  books,  if  the  attentive  ear  finds 
difficulty  in  distinguishing  them  when 
pronounced;  or  if  common  or  long- 
continued  usage  has  by  corruption 
or  abbreviation  made  them  identical 
in  pronunciation.  Robson  v.  Thomas, 
55  Mo.  581. 

In  an  action  on  a  judgment  against 
Brenham,  the  record  contained  a  cer* 
tificate  of  personal  service  of  the  sum- 
mons on  ''defendant  Brennan."  It 
was  held  that  the  variance  in  the 
name  did  not  affect  the  validity  of  the 
judgment.  Miller  v.  Brenham,  68  N. 
Y.  83. 

Fietitioiii  Vame. — The  codes  provide 
that  when  plaintiff  is  ignorant  of  the 
name  of  defendant  he  may  be  desig- 
nated by  any  name,  and  when  his 
true  name  is  discovered  the  pleading 
may  be  amended;  but  when  a  party 
is  sued  by  a  fictitious  name,  the  igno- 
rance of  the  name  must  be  real,  and 
not  wilful  ignorance  or  such  as  might 
be  removed  by  mere  inquiry,  or  a 
resort  to  means  of  information  easily 
accessible.  Rosencrantz  v,  Rogers, 
40  Cal.  489. 

And  there  must  be  a  distinct  alle- 
gation to  the  effect  that  the  fictitious 
name  is  used  by  reason  of  ignorance 
of  the  defendant's  true  name.  Gard- 
ner V.  Kraft,  52  How.  Pr.  (N.  Y.  C. 
PI.)  499. 

It  is  necessary  to  amend  the  com- 
plaint by  inserting  the  real  name 
when  ascertained.  McKinlay  v.  Tut- 
tle,  42  Cal.  577;  Campbell  v,  Adams, 
50  Cal.   205;  Baldwin  v.   Morgan,  50 


Cal.  585;  Harris  v.  Merritt,  63  Cal. 
116. 

But  the  amendment  does  not  change 
the  original  cause  of  action,  and  the 
defendant  is  a  party  to  the  action 
from  its  commencement.  Sacramento 
Sav.  Bank  v,  Spencer,  53  Cal.  737; 
Harris  v.  Merritt,  63  Cal.  118.  See 
article  Names. 

Christian  Name.  —  Every  person  is 
presumed  to  have  a  Christian  name 
as  well  as  a  surname;  and  he  should 
sue  and  be  sued  by  both.  Kellam  v, 
Toms,  38  Wis.  592;  Polloc.k  v.  Dun- 
ning, 54  Ind.  115;  Dale  v.  Thomas, 
67  Ind.  570;  Livingston  v.  Harvey, 
10  Ind.  218;  Hubbell  v,  Skiles,  16  Ind. 
138;  Gardner  v.  State,  4  Ind.  632; 
Zellers  v.  State,  7  Ind.  659;  Bridges 
V,  Layman,  31  Ind.  384;  Barnes  v, 
Conner,  39  Ind.  294;  Bascom  v.  Toner, 
5  Ind.  App.  229. 

But  the  omission  of  a  party's  Chris- 
tian name  from  the  title  of  the  com- 
plaint is  ground  of  a  special  demurrer 
or  plea  in  abatement,  and  the  objection 
is  waived  if  not  thus  taken.  Hahn 
V.  Behrman,  73  Ind.  120;  Barnes  v, 
Conner,  39  Ind.  294;  Bascom  v.  Toner, 
5  Ind.  App.  229;  Livingston  v.  Har- 
vey, 10  Ind.  218;  Hubbell  v.  Skiles,  16 
Ind.  138;  Gardner  v.  State,  4  Ind.  632; 
Zellers  v.  State,  7  Ind.  659;  Bridges 
V.  Layman,  31  Ind.  384;  Pollock  v. 
Dunning,  54  Ind.  115;  Wiebbold  v, 
Hermanti,  2  Mont.  609;  Nichols  v. 
Dobbinst  2  Mont.  543;  Boyd  v.  Plat- 
ner,  5  Mont.  226:  Wooten  v.  Dunlap, 
20  Tex.  183;  Wallace  v.  Hunt,  22  Tex. 
647;  Cartwright  v,  Chabert,  3  Tex. 
261;  Tousey  v,  Butler,  9  Tex.  525, 
Tryon  v,  Butler,  9  Tex.  553.  Compare 
Peden  v.  King,  30  Ind.  181;  Widup 
V,  Gibson,  53  Ind.  484;  Sherrod  v. 
Shirley,  57  Ind.  13;  Adams  Ej^press 
Co.  V,  Harris,  120  Ind.  73;  Lowry  v. 
Dutton,  28  Ind.  473. 

The  fact  that  the  parties  to  an  action 
are  designated  by  the  initials  of  their 
Christian  names  is  no  ground  for 
dismissal  of  the  complaint  or  rever- 
sal of  the  judgment.  The  proper 
remedy  is  by  motion  to  require  the 
complaint  to  be  corrected  or  amended. 
Kenyon  v.  Semon,  43  Minn.  180;  Gard- 
ner V.  McClure,  6  Minn.  250;  Walga- 
mood  V,  Randolph,  22  Neb.  493. 

But  before  a  special  demurrer  to 
the  use  of  an  initial  can  be  sustained, 
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complaint,  it  being  sufficient  to  describe  the  parties  therein  as 
"the  plaintiff"  and  "the  defendant/'* 

it  should  appear  that  the  initial  used  (N.  Y.)  202;  Traver  v.  Eighth  Ave. 

is  not  the  Christian  name.     Oakley  v.  R.  Co.,  6  Abb.  Pr.   N.  S.  (N.  Y.  Ct. 

Pegler,  30  Neb.  628.  App.)  46;  White  v.  Miller,  7  Hun  (N. 

Thus  where  a  party  whose  Christian  Y.)427;  Miller  v,  Stettiner,  7  Bosw. 

name  was  Oscar  R.  was  in  the  habit  (N.  Y.)  692;  Gardner  v.  Clark,  21  N. 

of  signing  checks  and  doing  business  Y.  400. 

at  banks  and  at  other  places  by  the        A  mere  misnomer  in  pleading  is  a 

initials  of  his  Christian  name,  these  formal  error,  amendable  in  the  court 

initials  will  be  treated  as  his  business  of  original  jurisdiction;  and  will  not 

name.    Oakley  v,  Pegler,  30  Neb.  628.  be   noticed  in    the    appellate   court. 

Where  the  Christian  name  of  plain-  Traver  v.  Eighth  Ave.  R.  Co.,  6  Abb. 

tiff  is  given  as  "J.  M.,"  and  there  is  Pr.  N.  S.  (N.  Y.  Ct.  App.)  46.    Cm- 

nothing  in  the  petition  to  show  that  pare  Cummings  «/.   Rice,  9  Tex.  527; 

'*  J.  M."  is  not  his  Christian  name,  a  Brown  v.  Hunter,  38  Tex.  626;  Laredo 

demurrer  on  the  ground  that  the  pe-  Electric  Light,  etc..  Co.  v.  U.  S.  Elec- 

tition  does  not  state  the  name  of  the  trie   Lighting   Co.    (Tex.    Civ.  App., 

plaintifif  cannot  be  sustained.    Perkins  1894),  26  S.  W.  Rep.  310;  Jackson  r. 

V.  McDowell,  3  Wyoming  329.  Alexander,  8  Tex.  109;  Jaqua  r.  Wit- 

A   party   may   be    described    in    a  ham,  etc.,  Co..  106  Ind.  545;  Kerlec 

pleading  by  a   known  and  accepted  v,  Corpening,  97  N.  Car.  330. 
abbreviation  of  his  Christian    name.         1.  Stubendorf  v.  Sonnenschein,  11 

Kemp  V.    McCormick,    i    Mont.  420.  Neb.  235;  Cosby  v.  Powers,  137  Ind. 

See  Cummins  v.   Reed,   109  Ind.   71;  694;  Lowry  v,    Dutton,   28  Ind.  473; 

Mansfield  v.  Shipp,  128  Ind.  55;  Bas-  McLeran   v,    Morgan,    27    Ark.    148; 

com  V.  Toner,  5  Ind.  App.  229.  Clark  v,  Haney,  62  Tex.  511. 

In  Texas  it  is  the  correct  practice  A  petition  in  an  action  by  a  servant 
to  use  the  initials  of  a  party's  Chris-  against  the  master  for  negligently 
tian  name  in  a  petition.  Cummings  furnishing  unsafe  appliances  to  the 
V.  Rice,  9  Tex.  527.  See  Tryon  v,  servant,  stated  that  "  the  said  defend- 
Butler,  9  Tex.  553.  Compare  Zwickey  ant,  wholly  disregarding  its  duty  to 
V.  Haney,  63  Wis.  464.  this  defendant^  in  that  behalf,  did  fur- 
Middle  Name.  —  The  law  knows  of  nish,"  etc.;  it  being  quite  apparent 
only  one  Christian  name.  When  a  that  the  second  use  of  the  word  "  de- 
middle  name  is  given,  or  the  initial  fendant"  was  a  clerical  mistake,  audit 
thereof,  it  may  be  rejected  as  sur-  also  appearing  from  other  averments 
plusage.  People  v.  Cook,  14  Barb.  (N.  in  the  petition  that  the  appliance  in 
Y.)  261;  Choen  ».  State,  52  Ind.  347;  question  was  negligently  furnished 
Phillips  V.  Evans,  64  Mo.  17;  McKay  plaintiff  by  defendant,  the  defect  in 
V.  Speak,  8  Tex.  376.  See  article  the  petition  is  cured  by  verdict.  John- 
Names.  son  V.   Missouri  Pac.  R.  Co.,  96  Mo. 

Bemedy  for  Mistake  in  Name. — A  mis-  341.  Compare  Pennoyer  v.  Willis  (Ore- 
take  in  the  name  of  a  party  does  not  gon,  1893),  32  Pac.  Rep.  57. 
affect  the  pleading  or  the  merits  of  the  Named  in  Body. — The  converse  of 
action,  and  can  be  corrected  only  by  the  rule  stated  in  the  text  is  eqna^l' 
motion  to  correct,  or  by  the  court  of  true;  if  the  names  of  the  parties  are 
its  own  motion.  Beavers  v.  Bancum,  given  in  the  body  of  the  complaint 
33  Ark.  722.  there  is  no  necessity  for  stating  them 

Misnomer    of    defendants   may   be  in    the    caption   or  title.      Collins  v. 

taken  advantage  of  by  motion  to  set  Lightle,  50  Ark.  97;  Hill  v.  Thacter, 

aside  the    summons   and   complaint.  3  How,  Pr.  (N.  Y.  Supreme  Ct.)  497- 

It  is  doubtful  whether  under  the  code  Compare  Buckingham  v.  Commercial 

there  is  a  remedy  in  such  case  by  an-  Bank,  21  Ohio  St.  133.     But  see  Swift 

swer.     Elliott   v.    Hart,    7   How.    Pr.  v.  Smith,  4  N.  Y,  Month.  L.  Bu  M  87» 

(N.  Y.  Supreme  Ct.)  25;  Dole  v.  Man-  where  it  was  held  by  Van  Hoescn,  J-t 

ley,  II  How.  Pr.  (N.  Y.  Supreme  Ct.)  that  if  the  name  of  the  defendant  is 

138.      But   see  "the    following   cases,  not   in   the   title   of    the   action.  tli« 

where   the   remedy  is  held  to  be  by  remedy  is  by  motion  to  set  aside  0^ 

answer   in   the   nature   of   a  plea  in  strike  out  the  complaint;  and  that  ip^ 

abatement:  Barnes  v.  Perine,  9  Barb,  names  of  parties  should  appear  in  ^'^^ 
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5.  Hame  of  Pleading. — Some  of  the  codes  prescribe  that  the  title 
shall  contain  the  word  "  complaint "  or  "  petition.**  This  is  mere- 
ly directory,  and  a  failure  to  so  designate  the  pleading  in  the  title 
is  a  mere  omission,  to  be  corrected  by  amendment,  without  delay- 
ing the  suit.* 

6.  Bepresentative  Parties — a.  Generally. — Where  a  party  sues, 
or  is  sued,  in  a  representative  capacity,  the  complaint  should  by 
distinct  allegation  show  the  character  in  which  the  plaintiff  sues 
or  the  defendant  is  sued ;  the  allegation  of  the  character  of  a 
party  is  in  general  not  an  allegation  of  a  fact  constituting  the 
plaintiff's  cause  of  action,  but  merely  of  a  fact  to  show  the  legal 
capacity  to  sue  or  be  sued.*     Therefore  it  is  undoubtedly  the 


title,  even  if  given  in  the  body  of  the 
complaint. 

Useof  TemiB  "  Plaintiff"  and  "  Debnd- 
ant "  in  Title. — A  petition  is  not  open 
to  a  motion  to  strike  from  the  files 
because  the  words  "plaintiff"  and 
"defendant"  are  not  inserted  in  the 
caption  with  the  names  of  the  parties. 
Hogan  V.  Capener,  i  Clev.  (Ohio)  173. 

1.  Butcher  v,  Brownsville  Bank,  2 
Kan.  70. 

As  to  the  title  of  the  complaint 
agreeing  with  the  summons,  see  Wil- 
son V.  Moore,  72  N.  Car.  558;  Fond 
du  Lac  V.  Bonesteel,  22  Wis.  251; 
Allen  V,  Allen,  14  How.  Pr.  (N.  Y. 
Supreme  Ct.)  248;  Voorhies  v.  Sco- 
field,  7  How.  Pr.  (N.  Y.  Supreme  Ct.) 
51;  Field  V,  Morse,  7  How.  Pr.  (N.  Y. 
Supreme  Ct.)  12. 

2.  Facts  showing  the  character  or 
right,  in  respect  of  which  parties  to 
the  action  have  been  made  such,  form 
properly  the  commencement  of  the 
complaint,  distinct  from  the  several 
counts,  and  equally  applicable  to  them 
all.     Abendroth  v.  Boardley,  27  Wis. 

555. 

The  capacity  of  plaintiff  to  sue  is 
independent  of  the  cause  of  action. 
Lowville  Bank  v*  Edwards,  11  How. 
Pr.  (N.  Y.  Supreme  Ct.)  216;  Johnson 
V.  Kemp,  II  How.  Pr.  (N.  Y.  Supreme 
Ct.)  186;  Havana  Bank  v,  Wickham, 
7  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  134. 

CoxurideKatioiis  npon  which  Bnle  if 
Founded. — "The  rule  requiring  the 
character  of  the  party  to  appear,  like 
most  of  the  other  rules  of  allegation 
in  pleading,  is  founded  upon  these 
considerations:  i.  The  adverse  party 
is  entitled  to  notice  of  the  questions 
he  is  to  come  prepared  to  try.  2.  The 
court  is  to  be  provided  with  a  definite 
issue,  within  which  to  present  the 
case  to  the  jury.     3.  The  record  is  to 


be  so  expressed  that  the  judgment 
recovered  may  show  what  was  deter- 
mined between  the  parties,  so  as  to 
close  the  controversy  to  the  extent  of 
defined  limits.  4.  In  the  case  of  rep- 
resentative parties,  the  last  reason  is 
additionally  important,  for  the  rights 
or  remedies  of  beneficiaries  who  are 
not  parties  to  the  action  may  be  em- 
barrassed by  uncertainty  as  to  the 
scope  and  effect  of  the  judgment.  5. 
To  these  it  may  be  added  that  the 
question  of  capacity  is  material  on  the 
question  of  costs."  Note  by  Austin 
Abbott  to  Stilwell  v.  Carpenter,  2 
Abb.  N.  Cas.  (N.  Y.  Ct.  App.)  241. 

See  also  the  following  cases  in  fur- 
ther explanation  of  the  rule:  Petty 
V,  Malier,  14  B.  Mon.  (Ky.)  198;  Mc- 
Cutcheon  v,  Weston,  65  Cal.  38;  Mor- 
rell  V.  Morgan,  65  Cal.  576;  California 
Steam  Nav.  Co.  v.  Wright,  8  Cal.  585; 
People  V.  Comedo,  11  Cal.  70;  Mora 
V,  Le  Roy,  58  Cal.  8;  Mabury  v.  Ruiz, 
58  Cal.  11;  Crawford  v.  Neal,  56  Cal. 
321;  Wedel  V.  Herman,  59  Cal.  507; 
Swamp,  etc.,  Dist.  v.  Feck,  60  Cal. 
403;  Judah  V,  Fredericks,  57  Cal.  389; 
Sweeney  v,  Stanford,  67  Cal.  635; 
More  V,  Calkins,  85  Cal.  177;  Me- 
chanics' Sav.,  etc..  Loan  Assoc,  v, 
O'Conner,  29  Ohio  St.  651;  Hill  v. 
Road  Dist.  No.  6,  10  Ohio  St.  621; 
Wright  V.  Norris,  40  Ind.  247;  Dale 
V,  Thomas,  67  Ind.  570;  Smith  v, 
Peckham,  39  Wis.  414;  Vincent  v. 
Starks,  45  Wis.  458;  Moir  v.  Dodson, 
14  Wis.  279;  Holladay  v.  Davis,  5 
Oregon  40;  Jones  v.  Hurst,  91  Ga. 
338;  Spier  V,  Robinson,  9  How.  Pr. 
(N.  Y.  Supreme  Ct.)  325;  Phinney  r. 
Phinney,  17  How.  Pr.  (N.  Y.  Supreme 
Ct.)  197;  Brevoort  v.  Brevoort,  40  N. 
Y.  Super.  Ct.  211;  Hall  v,  Taylor,  8 
How.  Pr.  (N.  Y.  Supreme  Ct.)  428, 
Morrow  v.  Congah,  3  Abb.  Pr.  (N.  Y, 
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better  practice  to  express  the  representative  capacity  of  either 
plaintiff  or  defendant  in  the  title  of  the  petition  or  complaint.* 

AUegations  in  Body  Control. — But  any  allegatioh  of  a  representative 
character  in  the  title  is  to  be  controlled  by  the  allegations  in  the 
body  of  the  connplaint ;  if  those  allegations  show  a  cause  of  action 
in  favor  of  the  plaintiff  individually,  or  a  liability  on  behalf  of  the 
defendant  in  his  own  right,  the  representative  character  in  the 
title  will  be  treated  as  surplusage.* 

C.  PI.)  328;  De  Nobele  v.  Lee,  61  bad  as  not  stating  facts  sufficient  to 
How.  Pr.  (N.  Y.  Supreme  Ct.)  272;  constitute  a  cause  of  action,  because 
Myers  v.  Machado,  6  Duer  (N.  Y.)  67S;  it  contains  no  express  allegation  that 
Barclay  v.  Quiclcsilver  Min.  Co.,  6  the  plaintiff  sues  in  a  representative 
Lans.  (N.  Y.)  25;  Barley  v,  Roosa  (Su-  capacity,  if  the  complaint  contains  the 
preme  Ct.).  13  N.  Y.  Supp.  209;  Cheat*  essential  averments  showing  that  the 
tiam  V.  Riddle,  12  Tex.  112;  Clifton  plaintiff  has  such  representative  ca- 
V.  Lilley,  12  Tex.  130;  Trammell  r.  pacity,  and  fairly  apprises  the  de- 
Swan,  25  Tex.  473;  Rider  tr.  Duval,  28  fendant  that  the  intent  of  plaintiff  is 
Tex.  622;  Burton  v.  Anderson,  I  Tex.  to  prosecute  in  such  capacity.  Cor- 
93;  Moody  V.  Benge,  28  Tex.  545;  Col-  dler  v.  Thompson,  8  Daly  (N.  Y.)  172. 
bertson  v,  Beeson,  30  Tex.  76.  The  complaint  alleged  in  the  first 

Faot  Gonititnting  Cttts«  <if  AeUoii.— In  count  that  the  plaintiff  was  "super- 

a  few  cases  the  allegation  of  capacity  visor."     In  the  second  count  he  "as 

or  character  of  the  party  is  held  to  be  supervisor  as  aforesaid  *'  charged  that 

the  statement  of  a  fact  constituting  the  moneys  sued  for  were  legally  and 

the  plaintiff's  cause  of  action.     Mos-  equitably  the  property  of   the  said 

selman  tr.  Caen,  I  Hun  (N.  Y.)  647;  town  of  W.;  and  demanded  that  said 

Weichsel  v.  Spear,  47  N.  Y.  Super.  Ct.  moneys  should  be  paid  for  the  benefit 

223;  Beal  V,  Batte,  31  Tex.  371.  of  such  town.     It  was  held  that  this 

1.  Berolzheimer  v.  Strauss,  7  Civ.  was  sufficient;  and  the  complaint  was 

Pro.    Rep.    (N.    Y.   Super.    Ct.)   225.  not  liable  to  the  objection  that  it  was 

See  Root  v.  Price,  22  How.  Pr.  (N.  Y.  ih  behalf  of  the  plaintiff  as  an  indi- 

Supreme  Ct.)  372;    Hallett  r.    Har-  vidual.     Griggs  v.  Griggs,  66  Barb, 

rower,   33    Barb.   (N.    Y.)  537;    Van  (hf.  Y.)  287. 

Duzer  r.   Howe,  21  N.  Y.  531;  Hunt  Bat  where  the  representative  char- 

V,  Van  Alstyne,  25  Wend.  (N.  Y.)  605.  acter  is  not  expressed  in  the  title  the 

Supplying  Char4«t«r  fh»i&  Body  of  Com-  frame  and  body  of  the  complaint  must 

plaint. — But  if  the  title  of  the  action  plainly   disclose    the    representative 

does   not    declare    the    character    in  character,  otherwise  it  will  be  con- 

which  the  plaintiff  sues,  it  may  be  strued  as  an  action  in  the  individoal 

supplied  from  the  body  of  the  com-  capacity    of     plaintiff.      Bennett  v, 

plaint.     Stilwell  v.  Carpenter,  2  Abb.  Whitney,  94  N.  Y.  306. 

N.  Cas.  (N.  Y.  Ct.  App.)  240.  Dootrinft  that  Charaeter  mut  Appetf 

Where  a  party  is  entitled  to  sue  in  Body. — The  doctrine  stated  in  the 
in  a  representative  capacity  only,  the  text,  that  the  representative  character 
fact  that  the  representative  capacity  should  appear  in  the  title,  has  been 
is  not  expressed  in  the  title  of  the  ac-  denied,  and  it  has  been  held  that  all 
tion  will  not  render  the  pleading  bad  necessary  descriptions  of  the  char- 
on  demurrer,  if  the  averments^  frame,  acter  of  the  parties  must  be  contained 
and  scope  of  the  complaint  affix  to  in  the  body  of  the  complaint  itself, 
plaintiff  his  representative  character,  otherwise  it  will  be  demurrable. 
Berolzheimer  v,  Strauss,  7  Civ.  Pro.  Headlee  ».  Cloud,  51  Mo.  301;  Hig- 
Rep.  (N.  Y.  Super.  Ct.)  225;  Beers  r.  gins  v.  Hannibal,  etc.,  R.  Co.,  36  Mo. 
Shannon,  73  N.  Y.  292;  Knox  v.  Met-  418;  State  v.  Matson,  38  Mo.  489.  ^^^ 
ropolitan  El.  R.  Co.  (Supreme  Ct.),  12  also  Tolmie  r.  Dean,  i  Wash.  Terr. 
N.  Y.  Supp.  848;  Fowler  v.  Wester-  49;  Christy  v.  Libby,  35  How.  Pr.  (N. 
velt,  17  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  Y.  C.  PI.)  119;  Burling  v.  ThompkiflSi 
59;  State  V.  Patton.  42  Mo.  530;  77  Cal.  258;  People  v.  Houghtaling. 
Fuggle  V.  Hobbs,  42  Mo.  537;  State  v,  7  Cal.  350. 
Bartlett,  68  Mo.  581.  2.  "  We  understand  the  rule  on  this 

And  a  complaint  will  not  be  held  subject  to  be,  that  where  one  is  sacd 
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b.  Administrators  and  Executors.— Administrators  and 

executors  should  be  designated  in  the  title  of  the  complaint  in 
their  official  capacity ;  this  is  done  by  using  the  word  "  as,"  or  its 
equivalent.  Pesignating  a  party  in  the  title  *♦  executor  *'  •  or 
"administrator/*  without  using  the  word  "as,"  or  its  equivalent, 
is  merely  a  description  of  the  person.     See  article  Executors 

AND  Administrators. 

c.  Assignees, — In  the  case  of  assignees  for  the  benefit  of. 

creditors  and  assignees  in  bankruptcy,  if  they  sue  in  their  repre- 
sentative capacity  they  should  so  indicate  in  the  title  of  the  com- 
plaint by  the  use  of  the  word  "as,"  or  its  equivalent.*     See  also 

article  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS,  Vol.  II.,  p.  865. 

fff  aur/r/*  ^rc;//,  and  it  appears  from  the  Indiana,  —  Downs  v,  Opp,  82  Ind. 

allegations   of  the   plaintiff  that  the  166. 

defendant  is  liable  in  his  own  right,  Kentucky, — Banks  v.  Oden,  i  A*  K. 

the    word    'executor,'    etc.,    will    be  Marsh.  (Ky.)  547. 

treated  as  surplusage  or  as  dtscriptio  Minnesota,  —  Pierse    v,    Irvine,     \ 

persona,**     Per  Dillon,  J.,  in  Laverty  Minn.  370;  Rey  v,  Simpson,  i  Minn. 

V.  Woodward,  i6  Iowa  4.  380;  Winslow  v.  Boyden,  i  Minn.  383; 

Where  two  of  the  plaintiffs  were  rep-  Holton  v.  Parker,  13  Minn.  383;  Dean 
resented,in  the  title  to  a  certain  action,  v.  Leonard,  9  Minn.  190. 
as  suing  in  the  capacity  of  executors.  New  York,  —  Lehman  v,  Koch,  18 
while  there  was  no  allegation  in  the  Civ.  Pro.  Rep.  (Buffalo  Super.  Ct.) 
complaint  that  they  were  such  or  that  301;  Lidsbury  v.  Van  Tassel,  18 
the  cause  of  action  accrued  to  them  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
in  a  representative  capacity,  but  the  372;  Wickham  v.  Stern,  18  Civ.  Pro, 
complaint  alleged  that  they  were  Rep.  (N.  Y.  City  Ct.)  63;  Bogert  v, 
partners  and  that  the  cause  of  action  Vermilya,  10  N.  Y.  447;  Merritt  v, 
accrued  to  them  as  such,  and  the  facts  Seaman,  6  N.  Y.  168;  Beers  v,  Shan- 
appearing  on  the  trial  were  in  con-  non,  73  N.  Y.  292;  Curtis  v.  Fay,  37 
formity  with  such  allegations,  it  was  Barb.  (N.  Y.)64;  Barley  v,  Roosa,  59 
held  that  the  plaintiffs  were  not  con-  Hun  (N.  Y.)  617;  Murray  v.  Church, 
eluded  by  the  form  given  to  the  title  58  N.  Y.  621;  Worden  v,  Worthing- 
of  the  action,  but  that  their  rights  ton,  2  Barb.  (N.  Y.)  368;  Havana  Bank 
rested  upon  the  cause  of  action  as  v,  Magee,  20  N.  Y.  355. 
alleged  in  the  complaint  and  proved,  Texas, — Morrison  v,  Hodges,  25 
and  that  the  words  *'as  executors,"  Tex.  Supp.  176;  Nelson  v.  Bagby,  25 
etc.,  could  be  treated  as  descriptive  Tex.  Supp.  305;  Rider  v,  Duval,  28 
of  the  persons.  Wick  v,  Jewett  (Su-  Tex.  622;  Turner  v.  Brooks,  6  Tex. 
preme  Ct.),  9  N.  Y,  St.  Rep.  477.  205;  Lipscomb  v.  Ward,  2  Tex.  277; 

Where  a  complaint  shows  a  cause  Groce  v,  Herndon,  2  Tex.  410;  Gayle 
of  action  in  favor  of  the  plaintiff^  not  v,  Ennis,  i  Tex.  184;  Butler  v.  Robert- 
in  a  representative  but  in  his  mdi-  son,  11  Tex.  142;  Claiborne  v,  Yoe- 
vidual  capacity,  the  addition  of  the  man,  15  Tex.  44;  Thompson  v.  Cart- 
words  ''executor,"  etc.,  in  the  title,  wrigbt,  i  Tex.  87;  McMillan  v.  Croft, 
and  a  statement  in  the  complaint  that  2  Tex,  397;  Knight  v,  HoUoman,  6 
he  is  executor  of  the  will  of  the  de-  Tex.  153. 

ceased  person  named,  do  not  prevent  Wisconsin,  —  Magee     v,    Waupaca 

a  recovery  by  him  individually;  the  County,  38  Wis.  247. 

descriptive  words   may   be   rejected.  1.  In  an  action  by  the  assignee  of 

Litchfield  v,  Flint,  104  N.  Y.  543.  an  insolvent  debtor,  the  fact  of  an  as- 

Comfare^  in  this  connection,  the  fol-  signment  must  be  alleged  in  the  com- 

lowing  cases:  plaint.     King  v,   Felton,  63  Cal.  66. 

Alabama, — Wright  v.  Rice,  56  Ala.  See   Foster   v.   Brown,  65    Ind.    234; 

43;  Bradley  v.  Graves,  46  Ala.  277;  Mosselman  v.  Caen,  i  Hun  (N.  Y.) 

Graham  v,  Gunn,  45  Ala.  577.  647. 

California,  —  People    v.    Houghta-  Where  plaintiffs  claim  the  right  to 

ling,  7  Cal.  348,  maintain  the  action  in  their  capacity 

597 


The  Title. 


COMPLAINTS  AND  PETITIONS.       The^artiii. 


AnignM  of  CavM  of  Aotioa. — In  the  case  of  a  mere  cause  of  action 
being  assigned,  the  assignee,  being  the  real  party  in  interest,  sues 
in  his  own  name ;  the  title  of  the  complaint  does  not  indicate  the 
fact  of  an  assignment,  but  there  must  be  an  allegation  in  the  body 
of  the  complaint  showing  how  plaintiff  became  owner.* 

d.  Receivers. — A  receiver  must  sue  in  his  official  capacity. 
The  title  of  the  complaint  should  state,  by  an  appropriate  use  of 
the  word  "  as,"  or  its  equivalent,  that  the  receiver  sues  or  is  sued 
as   such.      See,   for  a   full    discussion    of    this    subject,  article 

Receivers. 


as  foreign  assignees  in  bankruptcy, 
the  complaint  must  set  out  the  nature 
of  the  proceedings  in  the  course  of 
which  the  appointment  was  made, 
and  the  nature  of  the  judgment  by 
which  the  appointment  was  conferred, 
and  the  title  of  the  court  that  gave 
the  judgment,  and  the  place  where 
the  said  court  was  located,  together 
with  the  jurisdiction  of  the  court  to 
make  the  appointment.  De  Nobele  v, 
Lee,  6i  How.  Pr.  (N.  Y.  Super.  Ct.) 
272. 

In  an  action  brought  by  an  assignee 
in  bankruptcy,  the  courts  of  a  state 
will  take  judicial  notice  of  the  act  of 
congress  entitled  "  An  act  to  establish 
a  uniform  system  of  bankruptcy 
throughout  the  United  States,  passed 
March  2,  1867";  and  the  allegations 
in  the  complaint  that  the  insolvents 
were  adjudged  bankrupts  "pursuant 
to  said  act,"  and  "  the  plaintiff  in  like 
manner  appointed  assignee  in  bank- 
ruptcy of  said  bankrupts,"  set  out  the 
appointment  of  the  assignee  with  suf- 
ficient particularity.  Wheelock  v, 
Lee,  15  Abb.  Pr.  N.  S.  {Brooklyn  City 
Ct.)  24.  See  also  Griswold  v,  Wat- 
kins,  20  Hun  (N.  Y.)  114;  Butterfield 
V.  Macomber,  22  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  150;  Berford  v,  Barnes,  45 
Hun  (N.  Y.)  253;  James  v.  Cowing,  17 
Hun(N.  Y.)  269;  Haight  v,  Brisbin,36 
Hun  (N.  Y.)  582. 

It  is  not  always  necessary  for  an 
assignee  for  the  benefit  of  creditors 
to  sue  in  a  representative  capacity. 
Usually  such  assignee  acquires  his 
title  by  a  bargain  and  sale,  and  takes 
title  as  in  any  case  of  sale  and  trans- 
fer. Thus  in  an  action  by  an  assignee 
to  recover  the  assets,  the  plaintiff 
may  prove  the  assignment  under  a 
general  allegation  in  the  complaint 
that  he  owns  the  goods.  Dambmann 
V.  White,  48  Cal.  439.  And  see  But- 
terfield v.  Macomber,  22  How.  Pr. 
(N.  Y.  Supreme  Ct.)  150;  Nelson  v. 


Eaton,  16  Abb.  Pr.  (N.Y.Ct.  App.)ii3. 

1.  New  York,  — Thomas  v.  Desmond, 
12  How.  Pr.  (N.  Y.  Supreme  Ct.)  321; 
Russell  V.  Clapp,  7  Barb.  (N.  Y.)  482; 
Bentley  v,  Jones,  4  How.  Pr.  (N.  Y. 
Supreme  Ct.)  202;  McMurray  v,  Gif- 
ford,  5  How.  Pr.  (N.  Y.  Supreme  Ct.) 
14;  Parker  v.  Toiten,  10  How.  Pr.  (N. 
Y.  Supreme  Ct.)  233;  Freeman  v.  Ful- 
ton F.  Ins.  Co.,  14  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  398;  Van  Doren  v.  Jclliffe,  i 
Misc.  Rep.  (N.  Y.  C.  PI.)  355;  Pimey  p. 
Glens  Falls  Ins.  Co..  65  N.  Y.  6;  Lee 
V.  Ainslee,  i  Hilt.  (N.  Y.)  277;  Taylor 
V,  Corbiere,  8  How.   Pr.  (N.  Y.  Su- 
preme Ct,)385;  Holstein  v.  Rice,  15 
How.    Pr.    (N.   Y.    Supreme   Ct.)   i; 
Mitchell  V.  Hyde,  12  How.  Pr.  (N.  Y. 
Supreme  Ct.)  460;  Billings  v.  Jane,  11 
Barb.  (N.  Y.)  620;  Lowville  Bank  r. 
Edwards,  11  How.  Pr.  (N.  Y.  Supreme 
Ct.)  216;  Griswold  v.  Laverty,  3  Duer 
(N.  Y.)  690;  New  York  Marbled  Iron 
Works  V,  Smith,  4  Duer  (N.  Y.)  362; 
Connecticut   Bank  v.    Smith,  9  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  168;  Farmers', 
etc..  Bank  v,  Wadsworth,  24  N.  Y. 
547;  Brown  v.  Richardson,  20  N.  Y. 
472;    Vogel  V.   Badcock,  i   Abb.  Pr. 
(N.   Y.   Supreme  Ct.)  176;  Horner  v. 
Wood,  15   Barb.  (N.   Y.)  371;  Martin 
V.   Kanouse,  2  Abb.   Pr.  (N.  Y.  Su- 
preme Ct.)  330;  Morange  v,  M^dgc. 
6  Abb.   Pr.  (N.  Y.  Supreme  Ct.)  «43; 
Read  v,  Jandon,  35  How.  Pr.  ^'  ''• 
Supreme  Ct.)  303. 

Colorado,  —  Hughes  v.  Brewcf»  ' 
Colo.  583. 

California,  —  Grain  v,  Aldricbt  S'* 
Cal.  514;  Murdock  v.  Brooks,  38  C**' 
596;  Stearns  v.  Martin,  4  Cal.  29^' 

/<>wa.— Barthol  v,  Blakin.  34  ^^^^ 

Minnesota,  —  Hoag  v,  Mendca***"' 
19  Minn.  335. 

North  Carolina.-'Pesirce  v,  M^^°"' 
78  N.  Car.  37. 

fVisconsin,  —  Archibald  v.  Chi* 
Mut.  L.  Ins.  Co.,  38  Wis.  542. 
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e.  Trustees,  Officers,  Commissioners,  Tax-payers,  etc. — 

All  other  parties  suing  in  a  representative  capacity,  such  as 
trustees,  officers,  commissioners,  tax-payers,  etc.,  should  by  distinct 
and  express  allegation  show  that  they  so  sue ;  and  besides  this 
allegation  in  the  body  of  the  complaint,  the  title  ought  regularly 
to  show  the  representative  character  by  the  use  of  the  word  "  as," 
or  its  equivalent.*      See  also  articles  TRUSTS  AND  TRUSTEES ; 

Public  Officers  ;  Taxation. 

•  7.  Infants. — The  complaint  of  an  infant  suing  by  a  guardian 
should  be  entitled  with  the  name  of  the  infant,  adding,  by  **  A.  B., 
his  guardian."  The  infant  is  the  real  party  to  the  suit.  He 
should  always  sue  and  be  sued  in  his  own  name,  and  appear  by 
guardian  or  next  friend.*     See  article  INFANTS. 

8.  Corporations. — At  common  law,  a  corporation  may  sue  and 
be  sued  by  the  corporate  name,  without  an  averment  of  the  act 

1.    Traitees.  —  Slocum  v.  Barry,  38  (N.  Y.  Supreme  Ct.)  875;    Com'rs  of 

N.  Y.  46;  Wetmore  v.  Hegeman,  6  N.  Charities,  etc.,  v.  Doerge,  N.  Y.  Daily 

Y.  Wkly.  Dig.  361;  Kelly  v,  Breusing,  Reg.,  Sept.  24,  1881;  Pierce  v,  Wright, 

33  Barb.  (N.  Y.)  123;  Freeman  v.  Ful-  45  How.  Pr.  (N.  Y.  Supreme  Ct.)  i; 

ton   F.   Ins.   Co.,  14  Abb.   Pr.  (N.  Y.  Buyce  v.  Buyce,  48  Hun  (N.  Y.)  433: 

Supreme  Ct.)  398;  Shuler  t/.  Meyers,  Hait  v,   Benson,  18  How.  Pr.  (N.  Y. 

5  Lans.  (N.  Y.)  170;  Philips  v.  Ward.  Supreme  Ct.)  302;  Bonesteel  v,  Gar- 

51  Mo.  295.  linghouse,  60  Barb.  (N.  Y.)  338;  Boots 

Offloen.  —  Tiffany    v.   Williams,    10  v.  Washburn,  79  N.  Y.  207;  Plumlree 

Abb.    Pr.   (N.   Y.   C.  PI.)  204;  Waller  v,   Dratt,  41   Barb.  (N.  Y.)  333.     Com- 

V.  Thomas,  42  How.  Pr.  (N.  Y.  C.  PI.)  /fare   Horton  v.   Carrington,   i   How. 

337;    Witherhead  v.   Allen,   28   Barb.  Pr.  N.   S.   (N.    Y.   Supreme  Ct.)  125; 

(N.  Y.)  66i;.Habicht  v.  Pemberton,  4  Smith  v.  Levinus,  8  N.  Y.  472;  Paige 

Sandf.  (N.  Y.)  657;  Tibbetts  v.  Blood,  v.  Fazackerly,  36  Barb.  (N.  Y.)  392; 

21    Barb.    (N.    Y.)    650;     DeWitt    v.  Bennett  v.   Whitney,   94   N.  Y.   303; 

Chandler,  11  Abb.  Pr.  (N.  Y.  Supreme  Vincent  v.  Starks,  45  Wis.  458;  Bald- 

Ct.)  459;    Olery  v.    Brown,   51  How.  win  v.  Ellis,  68  Cal.  495. 

Pr.  (N.  Y.  Supreme  Ct.)  92;  Root  v,  2.  A^nv  York, — Oeters  v,  Groupe,  9 

Price,  22  How.  Pr.  (N.  Y.  Supreme  Bosw.  (N.   Y.)  638;  Parks  v.   Parks, 

Ct.)    372;    Hallett    V.    Harrower,   33  19  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  161; 

Barb.  (N.  Y.)  537;  Van  Duzeri;.  Howe,  Spooner   v.    Delaware,    etc.,   R.   Co. 

21  N.  Y.  531;  Schuylerville  Nat.  Bank  (Supreme  Ct.)  i  N.   Y.  St.  Rep.  558; 

V.  Van  Derwerker,  74  N.  Y.  234.  Grantman  v.  Thrall,  44  Barb.  (N.  Y.) 

Bait  by  On©  of  a  Number   Likewiie  173;  Sere  v.   Coit,  5  Abb.  Pr.  (N.  Y. 

Interested. — Where  on*  sues  on  behalf  Supreme  Ct.)  481;  Wall  v.  Bulger,  46 

of  all,  he  must  distinctly  state  in  his  Hun  (N.  Y.)  346;  Hulbert  v.  Young, 

complaint  that  he  sues  as  well  on  be-  13  How.  Pr.  (N.  Y.  Supreme  Ct.)  413; 

half  of  himself  as  of  all  others  equally  Hill  r.  Thacter,  2  Code   Rep.  (N.  Y.) 

interested.    Wood  v.  Draper,  24  Barb.  3. 

(N.  Y.)  187;    Dennis  v.   Kennedy,  19  Missouri,  —  Higgins    v.    Hannibal, 

Barb.  (N.  Y.)  517;  Kilbourne  v,  Allyn,  etc.,  R.  Co.,  36  Mo.  418. 

7  Lans.   (N.  Y.)  352;  Smith  v.  Lock-  Indiana,  —  Lancaster  v.   Gould,  46 

wood,  I  Code  Rep.  N.  S.  (N.  Y.  Su-  Ind.  397. 

preme  Ct.)  319.     Contra^  Von  Schmidt  Georgia. — Jack  v.  Davis,  29  Ga.  219; 

V.    Huntington,   i   Cal.   68.     And  see  Oliver  v,  McDuffie,  28  Ga.  522. 

Ayers   v.    Lawrence,    59   N.    Y.    192;  Kentucky,  — Anderson  v.  Watson,  3 

Bronson  v.  Wilmington,  etc.,  L.  Ins.  Mete.  (Ky.)  509;  McChord  v,  Fisher, 

Co.,  85  N.  Car.  411.  13  B.  Mon.  (Ky.)  193. 

Commissioners.  —  Fowler  v.  Wester-  Kansas, — Sutton  v.  Nichols,  20  Kan. 

velt,  17  Al>b.  Pr.  (N.  Y.  Supreme  Ct.)  43. 

59;  Gould  V.  Glass,  19  Barb.  (N.  Y.)  United  States. — Williams  v.  Ritchey, 

179;  Sullivan  v,  Husson,  50  How.  Pr.  3  Dill.  (U.  S.)  406. 
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of  incorpqratipn,  and  the  pode  has  npt  changed  the  pommon  law 
in  that  regard.     See,  for  a  full  discussion  of  this  subject,  article 

Corporations. 

9.  P^rtnerf. — When  partners  sue,  or  are  svied,  they  should  be 
described  in  the  title  of  the  coipplaint  by  their  individual  names; 
where  in  the  title  of  the  complain^  the  individual  names  of  part- 
ners are  given,  followed  by  the  word  "partners,"  it  is  unnecessary 
to  repeat  the  names  in  the  body  of  the  complaint,  or  to  insert  an 
allegation  of  partnership  therein.* 

III.  HANirEiL  OF  STATnro  TE£  CAUSE  OF  AcTiOH— 1.  Introductory.- 
The  codes  make  provision  that  the  complaint  shall  contain  a  plain 
and  concise  statement  of  the  facts  constituting  the  cause  of  action, 
without  unnecessary  repetition.*  It  is  the  plain  intent  of  the 
codes  that  parties  shall  not  claim  as  the  fruits  of  their  litigation 
that  which  was  not  by  the  fair  and  obvious  import  of  the  plead- 
ings put  in  issue  and  litigated  between  them ;  *  therefore  the 
spirit  of  the  codes  requires  that  the  plaintiff  in  his  complaint  shall 
apprise  the  defendant  of  the  precise  ground  upon  which  he 
relies.** 

Certainty  and  DeflnitenMi. — Material  facts  should  be  distinctly  and 
not  inferentially  alleged.  The  court  will  not  supply  by  intend- 
ment an  averment  which  the  pleader  has  failed  to  make.  The 
facts  constituting  the  cause  of  action  should  be  set  forth  in  the 
complaint  with  certainty  and  definiteness.* 

Katerial  Allegationi. — But  it  is  only  material  allegations  in  the 
complaint  that  need  to  be  concisely  stated ;  no  allegation  but  a 
material  one  has  any  place  in  the  complaint ;  all  others  should  be 
omitted.* 

1.  See  article  Partnership.  Iron  Co.   v.   Worthingtoo,  2  Wash. 

%.    The  complaint   must  contain  a  Ter.  472. 

plain   and   concise   statement   of  the  Common-lawBuleiApplied.— Inplea^i' 

facts  constituting  each  cause  of  action,  ings  under  the  code  the  statement  of 

without   unnecessary   repetition.     N.  facts  should  be  as  much  a  logical  state- 

Y.  Code  Civ.  Pro.,  §  481.  ment  of  the  cause  of  action  as  was 

The  petition  shall  set   forth  •  •  *  ever  required  by  the  Mrict  rules  of 

a  full  and  clear  statement  of  the  cause  the  common  law.     McConnoughey  v. 

of  action,  and  such  other  allegations.  Welder,    2    Iowa  408;  Miller  v.  Van 

pertinent  to  the  cause,  as  the  plaintiff  Tassel,  24  Cal.  459:  Oates  r.  Gray,  66 

may  deem  necessary  to  sustain    his  N.  Car.  442;    Hill  v.   Barrett,  14  ^' 

suit,  etc.     Sayles*   Texas  Civ.   Stat..  Mon.  (Ky.)67:  Collins  v.  Blacitburn, 

art.  1 195.  14  B.  Mon.  (Ky.)  203;  Riggs  v.  Maltbyi 

8.   Pfiffner  v,  Krapfel,  28  Iowa  27.  2   Mete.    (Ky.)    89;    Louisville,  etc., 

4.  Babb   v.   Mackey,    10  Wis.   372;  Canal  Co.  v.  Murphy,  9  Bush  (Ky-) 

Hinckley  v.  Pfister,  83  Wis.  64.  527. 

Every  action  being  a  special  action  5.    See    article    Definiteness  and 

on  the  particular  case,  the  complaint  Certainty  in  Pleading. 

should  be  framed  to  apply  to  a  partic-  6.  An  immaterial  allegation  is  ^^^ 

ular  grievance.     Caldwell   v.  Haley,  which  can  be  stricken  from  the  pic 

3  Tex.  317;  Holman  v.   Griswell,   13  ing    without    leaving    it  insuficicn^* 

Tex.   42;  Lewis   v.    Hatton,   86  Tex.  Whether   an    allegation    is  mat^^'W^ 

533;  Bankston  v.  Farris,  26  Mo.  175;  may  be  determined  by  the  question. 

Moore  v,  Hobbs,  77  N.  Car.  65;  Jones  "Can  it  be  made  the  subject  of  ac^*' 

V.  Mial,  82  N.  Car.  252;  Puget  Sound  terial  issue?"     Green  v.  Palmer,  o 
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2.  Clliar»ot«r  qf  Artiqii.— The  character  of  an  action  is  deter- 
mined  by  the  complaint.*     See  also  articles  Actions,  Vol,  I.,  p. 

146;  Contracts;  Theory  of  the  Case. 

Theory  of  Complaint. — A  complaint  nfiMSt  proceed  upop  a  distinct 
and  definite  theory,  and  upon  that  theory  the  case  must  stand  or 
falL» 


Cal.  411;  Whitwell  v,  Thomas,  9  Cal. 
499.  Se^  Molony  y,  Dows,  15  How. 
Pr.  (N.  Y.  C.  Pl.)26^ 

8tatiiigpai|iapf  Action.— The  leading 
question  in  construing  a  complaint  is, 
Does  it  contain  sufficient  material  al- 
legations to  show  a  cai^se  of  action  ? 
If  it  does,  the  fact  that  thpy  are  not 
artistically  expressed  does  not  vitiate. 
But  the  question*  Does  the  compli^iot 
show  a  cause  of  action?  is  s^lways  in 
order,  and  may  te  raised  in  the  appel- 
late court. 

Alabama,  —  Guilford  v,  Kendall,  42 
Ala.  651. 

California. — White  v.  Fratt,  13  Cal. 
521;  Gregory  v.  Ford,  14  Cal.  138; 
Haskell  v.  Moore,  29  Cal.  437;  Hal- 
lock  V.  Jaudin,  34  Cal.  167;  Choynski 
V.  Cohen,  39  Cal.  501;  Doyle  v.  Phoenix 
Ins.  Co.,  44  Cal.  265;  Tennat^t  v, 
Pfister,  45  Cal.  270;  Harmon  v.  Asl^- 
mead,  60  Cal.  439. 

Colorado. — Hall  v.  Linn,  8  Colo.  364. 

Kansaj,  —  Crowlher  v,  Elliott,  7 
Kan.  235;  Fox  v.  Van  Norman,  11 
Kan.  214;  Lapere  v.  Luckey,  23  Kan. 
534;  Deisher  v.  Stein,  34  Kati.  41; 
Mcpherson  v.  Kingsbaker,  22  Kap. 
646;  Valley  Bank,  etc.,  lost.  v»  Sewing 
See,  28  Kan.  423;  Bailey  v.  Dodge, 
28  Kan.  72;  Stratton  v,  McCandless, 
27  Kan.  296;  Brown  v.  Galena  Mip., 
etc.,  Co.,  32  Kan.  528. 

Montana,  —  Territory  v.  Virginia 
Road  Co.,  2  Mont.  loi. 

North  Carolina, — Tucker  v.  Baker, 
86  N.  Car.  i;  Jackson  v,  Jackson,  105 
N.  Car.  433;  Knowles  v.  Norfolk 
Southern  R.  Co.,  102  N.  Car.  59;  Mas- 
tin  V,  Marlow.  65  N.  Car.  695;  Long 
V.  Yanceyville  Bank,  81  K.  Car.  41; 
Wilson  V,  Lineberger,  82  N.  Car.  4x2; 
Clements  v,  Rogers,  91  N.  Car.  63; 
Johnson  v.  Finch,  93  N.  Car.  2C5; 
Hunter  v,  Yar borough,  92  N.  Car.  68; 
Burbank  v,  Beaufort  County,  92  N. 
Car.  257;  Rogers  v,  Jenkins,  98  N. 
Car.  £29;  Peacock  v,  Stott,  104  N.  Car. 
154;  McKinnon  v,  Morrison,  104  N. 
Car.  354;  Blow  v,  Vaughan,  105  N. 
Car.  198;  Halstead  v,  Mullen,  93  N. 
Car.  253;  Bowling  v.  Burton,  lox  N. 


Car.  176;  Warner  V.  Western  N.  Car. 
R.  Co.,  94  N.  Caf.  250;  Randleman 
Mfg.  Co.  V,  Simmons,  97  N.  Car.  89; 
Walton  V,  McKesson,  loi  N.  Car.  428; 
PeeJ}les  v,  praswell,  107  N.  Car.  68; 
Speight  V,  Jenkins,  99  N.  Car.  143; 
Oates  V,  Gray,  66  N.  Car.  442. 

Nevada,— YioxXoTi  v,  Ruhling,  3  Nev, 
498. 

See  also  article  Demurrers. 

1.  Barneycast]e  ^.  Walker,  92  N. 
Car.  198;  Adams  v.  Ash,  46  Hun  (N. 
Y.)  105;  McKay  v,  Jarvis,  8  N.  Y. 
Wkly.  Dig.  155;  perls  V.  Metropolitan 
L.  Ins.  Co..  15  Daly  (N.  Y.)  517; 
Welsh  V,  Darragb,  52  N.  Y.  592. 

The  answer  cannot  change  the  char- 
acter given  an  action  by  tfie  complaint. 
Welsh  y,  Dar^agh,  52  N.  Y.  592;  Mc- 
Kay V,  Jarvis,  8  N.  Y.  Wkly.  Dig. 
155;  Perls  V,  Metropo^t^n  L.  Ins. 
Co.,  15  Daly  (N.  Y.)  517. 

The  object  of  an  action  is  to  be  de- 
termined by  the  allegations  of  fact 
set  forth  in  t^e  complaint,  an(^  the 
relief  demanded.  From  such  allege4 
facts  the  question  is  also  to  be  deter- 
mined whether  the  court  ip  which 
the  action  is  prosecuted  has  jurisdic- 
tion of  the  subject  matter.  Adams  v. 
Ash,  46  Hun  (N.  Y.)  165. 

Summons.—  In  determining  the  nat- 
ure of  the  cause  of  action  designed 
to  be  stated,  reference  may  be  had  to 
the  character  of  the  summons  in  the 
action,  ^ewaunee  County  v.  Decker, 
30  Wis.  624. 

Prayer. — The  nature  of  the  action 
must  be  determined  by  the  prayer  of 
the  complaint,  wh^re  the  facts  stated 
might  indicate  either  of  several  differ- 
ent actions.  Gillett  v,  Tifeganza,  13 
Wis.  473;  Lowber  v,  Connit,  36  Wis. 
176;  Cobb  V.  Smith,  23  Wis.  261.  See 
also  article  Actions,  vol.  I»  p.  ^47. 

2.  California. — Carpentier  v.  Bren« 
ham,  50  Cal.  549. 

Indiana, — Chicago,  etc.,  ^.  Co.  v. 
Bills,  104  Ind.  13;  Bremmerman  v. 
Jennings,  loi  Ind.  253;  MescaU  v. 
Tuily,  91  Ind.  96;  Gregory  v,  Cleve- 
land, etc.,  R.  Co.,  112  Ind.  385;  West- 
ern Union  Tel.  Co.  v.  Reed,  96  Ind« 
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Alternative  Avermente. — The  defendant  is  entitled  to  a  distinct  aven 
ment,  in  the  complaint,  of  the  facts  which  the  plaintiff  claims  to 
exist ;  and  if  the  averments  are  in  the  alternative,  the  complaint  is 
ambiguous,  even  if  either  averment  states  a  cause  of  action.' 


195;  Cottrell  V,  iEtna  L.  Ins.  Co.,  97 
Ind.  311;  Logansport  v.  Uhl,  99  Ind. 
53] ;  Hannon  v.  Milliard,  loi  Ind.  310; 
Hasselman  v.  Japanese  Development 
Co.,  2  Ind.  App.  181;  i£tna  Powder 
Co.  V,  Hildebrand,  137  Ind.  462;  Baker 
V.  Ludlam,  118  Ind.  87;  Sohn  v,  Ma- 
rion, etc.,  Gravel  Road  Co.,  73  Ind.  77. 

New  York,  — Easterly  v.  Barber,  66 
N.  Y.  440;  Dorr  v.  Mills,  3  Civ.  Pro. 
Rep.  (Brooklyn  City  Ct.)  7. 

North  Qirolina,  —  Grant  v.  Burg- 
wyn.  88  N.  Car.  95. 

IVisconsin.  —  Kewaunee  County  v. 
Decker,  30  Wis.  624. 

Where  a  complaint  proceeds  upon 
the  theory  that  unnecessary  force  was 
used  in  ejecting  the  plaintiff  from  a 
railroad  train,  it  must  state  such  facts 
as  show  that  the  act  of  the  conductor 
was  unlawful,  i,e,,  by  alleging  facts 
showing  that  the  force  employed  was 
unnecessary.  Chicago,  etc.,  R.  Co.  v. 
Bills,  104  Ind.  13. 

Where  the  theory  of  the  complaint 
was  that  a  husband  was  the  owner 
of  land  and  conveyed  it  to  his  wife 
for  the  purpose  of  defrauding  his 
creditors,  recovery  cannot  be  had  by 
showing  that  the  wife  suffered  her 
husband  to  be  held  out  to  the  world 
as  the  owner  of  the  property,  and  that 
credit  was  given  him  on  the  faith  that 
he  was  such  owner.  Bremmerman  v, 
Jennings,  loi  Ind.  256. 

Where  a  cross  complaint  proceeds 
on  the  theory  that  a  mortgage  should 
be  reformed  because  of  fraud,  this 
cannot  be  abandoned  and  relief  asked 
because  the  cross  complaint  contains 
an  averment  that  the  mortgage  had 
never  been  delivered.  Cottrell  v. 
iEtna  L.  Ins.  Co.,  97  Ind.  311. 

Where  the  general  scope  and  prayer 
of  the  complaint  shows  that  it  was 
intended  to  obtain  relief  chiefly  by 
injunction,  it  will,  if  not  sufficient  for 
that  purpose,  be  held  bad  on  demur- 
rer, without  considering  whether  it 
might  be  sufficient  to  warrant  other 
relief.      Logansport   v,    Uhl,  99   Ind. 

531. 

A  complaint  alleged  that  certain 
services  and  materials  sued  for  "  were 
reasonably  worth  $1523.85,  and  de- 
fendants promised  and  agreed  to  pay 


therefor  $1523.85."  It  was  held,  that 
it  should  be  amended  so  as  to  state 
a  cause  of  action  in  one  form,  either 
on  quantum  meruit  or  on  a  promise  to 
pay.  Dorr  v.  Mills,  3  Civ.  Pro.  Rep. 
(N.  Y..  Brooklyn  City  Ct.)  7. 

"  A  complaint  cannot  be  made  clas- 
tic so  as  to  take  form  with  the  vary- 
ing views  of  counsel."  Per  Elliott, 
J.,  in  Mescall  v.  Tully,  91  Ind.  96. 

On  demurrer  to  a  complaint,  or  aor 
count  thereof,  the  court  must  deter- 
mine what  cause  of  action  such  com- 
plaint or  count  is  designed  to  state, 
and  then  whether  it  states  facts  suffi- 
cient to  constitute  sueh  a  cause  of  ac- 
tion; and  if  not,  the  demurrer  must 
be  sustained,  though  facts  may  be 
stated  sufficient  to  show  that  plaintiff 
has  a  cause  of  action  of  a  different 
character.  Kewaunee  County  v. 
Decker,  30  Wis.  624;  Carpcnticr  v, 
Brenham,  50  Cal.  549. 

FiotB  Sufficient  to  Biutaiii  Jodgnest.-' 
But  to  the  effect  that  under  the  code 
it  is  sufficient  if  the  complaint  allege 
facts  sufficient  to  sustain  the  judg- 
ment, though  the  grounds  upon  which 
it   was    rendered   are    different  from 
those  evidently  contemplated  in  the 
complaint,  see  Wright  v.  Hooker,  10 
N.    Y.    55;     Briggs   r.    Central   Nat. 
Bank,  61  How.  Pr.  (N.  Y.  C.  P1.)25p: 
India    Rubber  Co.   w.   Rubber  Comb, 
etc.,   Co.,  45    N.   Y.   Super.  Ct.  25^1 
Cramer  v.    Lovejoy,  41   Hun  (N.  Y.) 
581;    Kunz    V.    Ward,    28    Kan.  132: 
Clark  V.  Bates,  i  Dakota  41:  Nevinr. 
ThomT)son   (Cal..   1893),  35  Pac.  Rep- 
161;  Rogers   r.    Union   Cent.  L.  1°^- 
Co.,  Ill   Ind.  343;  Wilcox  v.  Moudj- 
82  Ind.  219;   Hewitt  r.  Powers,  84  ^"^' 
295;  Tipton   F.  Co.  v.  Barnheiscl,  92 
Ind.  88;   Baker  v.  Allen,  92  Ind.  lOL' 
Wolke  V,  Fleming,  103  Ind.  105;  ^c- 
Elwee  V.   Blackwell.  94  N.  Car.  261: 
McKinnon  «/.  Mcintosh,  98  N.  Car. 89. 
Caldwell  «.  Stirewalt,  100  N.  Car.  «)i; 
Kneale  v.  Price,  21  Mo.  App.  295;  M*)' 
V,  Mercer  County,  30  Fed.  Rep.  240- 

1.  Jamison  v.  King,  50  Cal-  13?; 
Wheeler  v,  Thayer,  121  Ind.  64;  La^^ 
V.  Ramsby,  10  Oregon  207. 

A  complaint  which  alleges  facts  ^ 
the  alternative  is  bad  on  dcmurf^^' 
Isemsin  v.  McMillan,  36  S.  Car.  2^' 
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At  Law  or  in  Equity. — Whether  an  action  is  to  be  regarded  as  one  at 
law  or  in  equity,  depends  upon  the  facts  stated  in  the  complaint.* 


There  is  no  such  thing  known  to 
the  law  as  an  alternative  cause  of 
action.  Sanford  v.  New  York  Fourth 
Nat.  Bank,  60  Hun  (N.  Y.)  484. 

And  a  liability  cannot  be  stated  in 
the  disjunctive;  the  statement  that  a 
note  is  held  by  one  of  the  defendants, 
naming  him,  or  by  the  other,  followed 
by  allegations  that  the  former  is  the 
holder,  states  no  cause  of  action 
against  the  latter.  Leidersdorf  v. 
Second  Ward  Sav.  Bank,  50  Wis.  406. 

When  Altomatiye  Pleading  AUowed.— 
When  a  pleader  is  doubtful  about  the 
particular  facts  which  he  can  estab- 
lish, he  may  plead  in  the  alternative; 
thus,  whether  under  a  given  state- 
ment of  facts  one  is  to  be  considered 
as  the  agent  or  a  partner  of  another, 
is  often  difficult  to  determine,  and  in 
such  a  case  it  is  peculiarly  proper  to 
permit  a  party  to  allege  that  he  is 
either  the  one  or  the  other  when  the 
liability  would  be  the  same  either  way. 
Floyd  V.  Patterson,  72  Tex.  202. 


tain  day,  when  it  was  agreed  that  an 
inventory  should  be  taken  of  the  as- 
sets of  the  firm,  including  the  notes 
and  accounts  due  to  it,  and  that  de- 
fendant should  pay  plaintiff  one  half 
of  the  amount  of  the  inventory,  de- 
ducting a  certain  debt,  and  also  one 
half  the  liabilities  of  the  firm,  which 
defendant  assumed;  and  that  there- 
upon such  inventory  was  taken,  and 
the  precise  amount  due  plaintiff  was 
ascertained  and  agreed  upon;  and 
that  defendant  went  into  possession, 
and  had  ever  since  held  possession, 
and  demanded  an  accounting.  It  was 
held  that  the  complaint  was  clearly 
an  action  at  law,  and  that  the  demand 
for  an  account  was  nugatory,  as  incon- 
st'^tent  with  the  allegations.  Short  v, 
Barry,  58  Barb.  (N.  Y.)  177. 

In  an  action  against  a  special  guar- 
dian and  his  sureties,  upon  a  bond 
given  by  them  in  proceedings  for  sale 
of  infant's  real  estate,  to  recover 
money  received  by  the  guardian  as 


An  averment  in  the  complaint  that  such,  the  complaint  alleged  a  balance 
the  guarantor  is  liable  both  as  an  in-  adjudged  against  defendant,  on  an 
dorser  and  a  guarantor  implies  a  trans-    accounting  in  respect  to  the  same  be- 


fer  of  the  note  by  the  guarantor  to 
the  guarantee,  and  imparts  a  consid- 
eration for  the  contract  of  guaranty. 
Clay  V,  Edgerton,  19  Ohio  St.  549. 
Compare  Brewster  v.  Silence,  8  N.  Y. 
207;  Colton  V,  Jones,  7  Robt.  (N.  Y.) 
164;  Brewer  v.  Temple,  15  How.  Pr. 
(N.  Y.  Supreme  Ct.)  286;  Graiffe  v, 
Currie,  52  N.  Y.  Super.  Ct.  554;  Wood 
V.  Henry,  40  N.  Y.  126;  Segelken  v, 
Meyer,  94  N.  Y.  473;  Brown  v.  Lake, 
29  Ohio  St.  64;  International,  etc.,  R. 
Co.  V.  Greenwood  (Tex.  Civ.  App., 
1893),  21  S.  W.  Rep.  559. 


fore  the  County  Court,  but  did  not 
seek  to  impeach  the  decree.  It  also 
contained  averments  necessary  to  sus- 
tain it  as  a  bill  for  an  accounting,  and 
prayed  for  the  sum  found  due  in  the 
former  proceedings,  or  for  an  ac- 
counting. It  was  held  that  the  ac- 
tion was  on  the  bond,  and  not  for  an 
accounting.  Brown  v,  Balde,  3  Lans. 
(N.  Y.)  283. 

Plaintiff's  complaint  alleged  in  sub- 
stance that  prior  to  July,  1866,  he  was 
the  owner  of  certain  premises  in  the 
city  of  New  York,  part  of  an  old  street 


And  see,  generally,  the  article  Defi-  which   had   been  closed   and   a  new 

NITENESS  AND  CERTAINTY  IN   PLEAD-  Street  opened,  of  which  fact  and  of 

INGS.  his  title  plaintiff  was  ignorant;  that 

1.  See  article  Actions,  Vol.  I.,  p.  146.  defendant  sold  said  premises  at  public 

Reed  v.  Reed,  25  Ohio  St.  424;  Corry  auction,  and  thereafter  applied  to  the 

V,  Gaynor,  21  Ohio  St.  277.  plaintiff  for  a  release  and  conveyance 

A  complaint  which  alleges  that  se-  of  his  title,  at  the  time,  "  fraudulently 

curities  were  transferred  to  defendant  and  with  intent  to  deceive,"  keeping 

as  collateral  to  a  debt;  that  he  has  col-  concealed   from   him   the    facts,   and 

lected  the  same,  and  that  a  surplus  falsely    informing  him  that  he    had 

remains  in  his  hands  for  which  judg-  some  slight  claim,  a  mere  equitable 

ment   is  demanded, — is   one   at   law,  one  of  no  value,  and  "  that  the  plain- 


and  not  in  equity.     Dickson  v.  Cole, 
34  Wis.  621. 

The  complaint  stated  that  plaintiff 
and  defendant  were  copartners;  that 
they  dissolved  partnership  on  a  cer- 


tiff,  misled,  deceived,  and  induced  by 
such  fraudulent  concealment  and  such 
false  and  fraudulent  statements  and 
misrepresentations,  which  he  believed 
to  be   true,   executed  and  delivered 
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Tort  0^  Co^tr^. — The  distinction  between  an  action  for  tort  and 

one  upon  contract  is  an  essential  one,  even  under  codes.  Where 
the  complaifit  states  a  cause  of  action  on  a  contract,  this  will  not 

warrant  a  judgment  in  tort;  and  vice  versa}-     As  to  determining 

siich  release  without  any  considera-        Missouri, — Elf  rank  v.  Seiler,  54  Mo. 

tion."      That  the   premises   so    con-  134;  Clark  v.  Clark,  86  Mo.  114. 
veyed  were  worth  two  hundred  thou-        Montana, — Mauldin  v.  Ball,  5  Mont, 

si^nd  dollars,  and  judgment  was  de-  96. 

manded   (or   that   amount.     The  an-        Nebraska. — Comstock  v.  Michael,  17 

swer  denied  the  allegations  of  fraud.  Neb.  288, 

and  the  refei"ee  found  in  favor  of  New  York. — Hemmingway  v.  Pouch- 
defendant.  It  was  held  that  the  ac-  er,  98  N.  Y.  281;  Rogers  v.  Rogers, 
tion  was  one  at  law  only,  and,  plain-  75  Hun  (N.  Y.)  133;  Roosevelt  v.  Car- 
tiff  not  having  sustained  the  allega-  penter,  28  Barb.  (N.  Y.) 426;  Comstock 
tions  of  the  complaint,  a  judgment  for  v.  Drohan.  8  Hun  (N.  Y.)  373;  Fair- 
defendant  was  proper,  although  the  child  v.  Lynch,  42  N.  Y.  Super.  Ct. 
case  may  have  presented  matters  of  267;  Green  v.  Milbanks,  3  Abb.  N. 
equitable  cognizance.  Stevens  v.  Cas.  (N.  Y.  Supreme  Ct.)  13S;  Black 
New  York,  84  N.  Y.  2g6.  See  also  v.  White,  37  N.  Y.  Super.  Ct.  320; 
SaUer  v.  Ham,  31  N.  Y.  321;  Arnold  Phillips  v.  Gorham,  17  N.  Y.  270; 
V,  Angell,  62  N.  Y.  508;  Williams  v.  Wright  v.  Wright,  54  N.  Y.  437;  ?"« 
Slote,  70  N.  Y.  601;  PeWitt  v.  Hays,  v.  Brown,  lo  Abb.  N.  Cas.  (N.  Y.  Su- 
2  Cal.  464.  preme  Ct.)  67;  Rindge  v.  Baker,  57  N. 

Frayer.— The  relief  demanded  does  Y.  209. 
pot  necessarily  characterize  the  action  North  Carolina.  —  Moore  v,  Cam- 
as legal  or  equitable,  nor  limit  the  eron,  93  N.  Car.  51;  John  L.  Roper 
plaintiff  in  respect  to  his  remedy.  Lumber  Co.  v.  Wallace,  93  N.  Car.  22. 
But  where  the  facts  stated  in  the  Texas. — Jouett  v.  Jouett,  3  Tex. 
complaint  will  equs^Uy  sustain  an  ac-  15a 

tion  at  law  or  a  suit  in  equity,  the         But  see  the  following  cases,  which 

character  of  the  action  is  determined  somewhat  limit  the  rule:   Hammond 

by  the  prayer.     Mills  v.  Bliss,  55  N.  v.  Morgan,  loi  N.  Y.  179;  Schrocdcr 

Y.  139;  Harrington  v.  Bruce,  84  N.  Y.  v.  Ennis  (Brooklyn  City  Ct.),  5  N.  Y. 

X03;  Hale  V.  Omaha  Nat.  Bank,  49  N.  St.  Rep,  881;  Swart  v.  Boughton,  20 

Y.   626;  Lowber  v.   Connit,    36   Wis.  N.  Y.  Wkly.  Dig.  427;  Bell  v.  Spoils. 

176;  Gillett  V.  Treganza,  i3«Wis.  472;  40  N.  Y.  Super.  Ct.  552;  De  Bussicrrc 

Christian  Church  v.  Scholte,  2  Iowa  v.   HoUaday,  4  Abb.   N.  Cas.  (N.  Y. 

27;    Harral    v.    Gray,    lo  Neb.    i86;  Supreme   Ct.)   iii;    Stevens  v.  New 

Keens  v.  Gaslin,  24  Neb.  310.  York,  84  N.  Y.  296;  Skinners'.  Stuart, 

Helief  Follows  Fleets  ?lMd«4.~A  com-  39  Barb.  (N.  Y.)  206;  Groves  v.  Marks, 

plaint  is  not  fatally  bad  because  not  32  Ind.  319;  Rowe  v.  Beckett,  30  Ind. 

indicating  whether  the  action  is  legal  154;  Seatonz^.  Son,  32  Cal.  481;  Garret 

or  equitable.     If  the  facts  set  forth  in  v.   Gault,   13  B.  Mon.  (Ky.)  380;  Kil- 

the  complaint  entitle  the  plaintiff  to  bourn   Lodge   No.  3  v.   Kilboum,  74 

any  relief,  legal  or  equitable,  his  ac-  Wis.   452;  Trimble  v.  Doty,  16  Ohio 

tion  will  not  fail.  St.  119. 

California. — White  v.  Lyons,  42  Cal.         \.  Neudecker  v.  Kohlberg,  81  N.  Y. 

282;  IV^cNeady  v.  Hyde,  47  Cal.  481.  296;  Andrews  v.  Bond,  16  Barb.  (N. 

Colorado. — Schilling  v.  Rominger,  4  Y.)  633;  Ross  v.  Mather,  51  N.  Y.  m; 

Colo.  100;  Marriott  v.  Clise,  12  Colo.  Belknap  v.  Sealey,  14  N.  Y.  160;  De- 

561;  Ross  V.  Purse,  17  Colo.  24.  graw  v.  Elmore,  50  N.  Y.  i;  Matthews 

Indiana. — Burt  v.  Bowles,  69  Ind.  i.  v.  Cady,  61  N.  Y.  651;  Obregonr.  De 

Kentucky.  — Wi\  v.   Barrett,   14  B.  Mier,  58  How.  Pr.  (N.  Y.  C.  PUSOII 

Mon.  (Ky.)  67;  Foster  v.  Watson,  i6  B.  Lane   v.    Beam,  19  Barb.  (N.  Y.)  51I 

Mom.  (Ky.)  377;  Robinson  v.  West,  14  Walters.  Bennett,  16 N.  Y.  252;  Dows 

B.  Mon.  (Ky.)3;  Lansdale  v.  Mitchell,  v.  Green,  3  How.  Pr.  (N.  Y.  Supreme 

14   B.    Moa.   (Ky.)  281;    Lebanon   v.  Ct.)  377;    Knickerbocker,  etc.,  Silver 

Forrest,  15  B.  Mon.  (Ky.)  168.  Min.  Co.  v.  Hall,  3  Nev.  i^;  Pi^ce 

Minnesota. — Whelan  v.  Sibley  Coun-  v,   Carey,   37  Wis.    232;    Riciotto  ». 

ty,  28  Minn.  80.  Clement,  94  CaL  105;  Butler  v*  ^^ 
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the  nature  of  an  action,  «>.,  whether  e^  contractu  or  ex  delicto^  see 
article  Theory  of  TMte  CASte.  As  to  electing  which  form  of 
action  to  pursue,  see  article  ELECTION  OF  REMEDIES. 

3.  RelatdB  to  What  Time. — A  complaint  to  be  good  must  show 
a  cause  of  action  in  favor  of  the  plaintiff  and  against  the  defend- 
ant, existing  at  the  time  the  action  is  commenced.  But  the  com- 
plaint relates  to  the  time  of  the  commencement  of  the  action,  and 
the  rights  of  the  plaintiff  are  to  be  determined  as  they  existed 
when  suit  was  commenced.  The  complaint  is  presumed  to  refer 
to  existing  conditions.* 

4*  Positiveness. — In  a  complaint  the  necessary  facts  to  constitute 

Una,   II  Cal.  391;  DeWitt  v.  Hays,  2  the  time  the  pleading  was  filed.     Mc- 

Cal.  464.  Cormick  v.  Blossom,  40  Iowa  256. 

Under  the  code  a  plaintiff  can  only  The   phrase   "  was   alone   invested 

recover  on  the  cause  of  action  alleged  with  kny  tight  or  title  to  the  cause 

in  his  complaint.     Under  a  complaint  of  action  set  forth  in  the  complaint" 

for  goods  sold  and  delivered,  he  can^  must  be  construed  to  refer  to  the  time 

not  recover  on  a  state  of  facts  which  of  the  commencement  of  the  action, 

constitute  a  trespass   de  bonis  aspor-  Townshend  v.  Norris,  7  Hun  (N.  Y.) 

tatis.     Link  v.  Vaughn,  17  Mo.  585.  239. 

Where  a  complaint  states  a  cause  The  pleadings  itl  a  case,  unless  the 

of  action  ex  delicto^  it  is  not  competent  contrary  appears,  make  up  the  issue 

at  the  trial  to  convert  it  into  one  ex  with   reference   to   the   right   of    the 

contractu.      Neudecker   v.    Kohlberg,  plaintiff  to   recover  at   the   time    he 

81  N.  Y.  297.  commenced  his  action.    Allen  v.  New- 

The  principle  stated  in  the  text  does  bery,   8  Iowa  65;    Brown   v.   Galena 

not  at  all  prevent  the  plaintiff  from  Min.,  etc.,  Co.,  32  Kan.  528. 

recovering  upon  the  cause  of  action  Allegations   in    the    present    tense 

he  does  state.     1  hus  a  complaint  stat*  relate    to    the    date    of    verification, 

ing  facts  constituting  a  cause  of  ac-  Prindle  v,  Caruthers,  15  N.  Y.  425. 

tion  on  contract,  sustained  by  proof  The  words  "her  husband"  in  the 

of  such  facts  upon  the  trial,  authorizes  caption  of  a  complaint  relate  to  the 

a   recovery,  although  the   complaint  time  when  the  action  was  commenced, 

is  in  form  for  a  conversion,  and  the  Broome  v.  Taylor,  9  Hun  (N.  Y.)  155. 

summons  is  for  relief.     Conaughty  v.  A  judgment  rendered  is  presumed 

Nichols,  42  N.  Y.  83.     And  see  Loo-  to  continue  in  force,  and  the  allega- 

mis   V.   Mowry,  8   Hun  (N.  Y.)  311;  tion   that  it  is  still  in   full   force   is 

Akin  V,  Davis,  11  Kan.  580;  Higley  v»  unnecessary.     Campbell  v.  Cross,  39 

Gilmer,  3  Mont.  90;  Jones  v.  Steam-  Ind.  155. 

ship  Cortes,  17  Cal.  487;    Rogers  v.  Where  the  complaint  shows  that  the 

Duhart,  97  Cal.  500;  Lubert  v,  Chau-  debt  sued  for  is  due,  but  does  not  af- 

viteau,  3  Cal.  458:  Austin  v.  Seligman,  firmatively  show  that  it  was  due  when 

18  Fed.  Rep.  519;  Muser  r.  Robertson,  the  action  was  brought,  the  court  will 

17  Fed.  Rep.  500.  not  intend,  in  support  of  a  demurrer, 

Amendment.  —  A  complaint  may  be  that  it  was  not  then  due.     Maynard 

amended  at  the  trial  by  striking  out  v.  Talcott,  11  Barb.  (N.  Y.)  569.     But 

words  sounding,  in   tort,   if  it   then  see  Fairchild  v.  King,  102  Cal.  320. 

states  a  complete  cause  of  action  on  When  a  complaint  alleges  that  ihe 

contract,  and  the  defense  is  not  sur-  act  upon  which  the  suit  ib  founded 

prised  or  misled.     Beckwith  v.  Roch-  was  done  on  a  certain  day,  it  must  be 

ester  Iron   Mfg.  Co.,  12  N.  Y.  Wkly.  presumed   that  the  action  was  com- 

Dig.   $28.     See  article  Amendments,  menced  after  that  day.     Prentice  v. 

Vol.  L,  p.  348.  Ashland  County,  56  Wis.  345. 

1.  An  allegation  that  a  party  was  Bule  Of  Eyidenoe. — The  rule  that  a 

entitled  to  dower,  without  specifying  status  or  condition  which  existed   in 

the  time  when  the  right  attached,  was  the  past  is  presumed  to  continue  is  a 

held  to  mean  that  she  was  entitled  to  rule    of    evidence,    not  of   pleading, 

the  dower  estate  recognized  by  law  at  Pryce  v.  Jordan,  69  Cal.  569. 
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a  cause  of  action  must  be  stated  in  unequivocal  language  and  not 
left  to  inference.*  See  article  Definiteness  and  Certainty  in 
Pleadings. 

Infonnation  and  Belief. — The  authorities  are  not  uniform  upon  the 
question  of  permitting  a  plaintiff  to  state  facts  upon  information 
and  belief ;  perhaps  the  majority  of  the  cases  hold  that  facts  relied 
upon  must  be  stated  as  true,  and  not  as  believed  to  be  true.  See, 
for  a  full  treatment  of  this  subject,  the  article  Information  and 
Belief. 

5.  Judicial  Notice. — It  is  unnecessary  to  state  in  the  complaint 
matters  of  which  the  court  is  bound  to  take  notice.     See  article 

Judicial  Notice. 

6.  Inducement. — Matters  stated  as  history  of  a  transaction  are 
not  part  of  the  cause  of  action.  But  matters  stated  in  a  com- 
plaint as  an  introduction  or  inducement  to  the  facts  on  which 
plaintiff  bases  his  claim  are  not  wholly  impertinent,  and  they  may 
very  properly  be  stated  in  a  complaint.* 

1.  Truscott  V.  Dole,  7  How.  Pr.  (N.  only  issue  that  would  be  made  apoo 

Y.    Supreme    Ct.)    221;    Willover    v,  such   allegations   would   be  whether 

Olean  First  Nat.  Bank,  10  Civ.  Pro.  he  had  searched  and  found  tbeeri- 

Rep.  (N.  Y.  Supreme  Ct.)  80;  Moore  dence  or  not,  which  would  be  imma- 

V.    Besse,   30  Cal.    570;    Stringer    v.  terial.     Rogers  z^.  Milwaukee,  13  Wis. 

Davis,  30  Cal.  318;  Campbell  v,  Jones,  610. 

38  Cal.  507;  Rogers  v.  Milwaukee,  13  But   a  complaint  may  contain  00 

Wis.  682.  direct  averment  of  a  particular  fact 

A  pleading  should  contain  a  posi-  essential  to  the  cause  of  action,  and 

tive  statement  of  essential  facts;  and  may  yet  so  embody  such  factbyneces* 

it  must  be  held  insufficient  where  it  sary  intendment  and  inference  from 

merely  states  that  such  facts  are  al-  its  allegations  as  to  state  a  good  cause 

leged  to  exist.     Byington   v.   Saline  of    action.      Elsworth    Coal   Co.   r. 

County,  37  Kan.  654.  Quade.  28  Mo.  App.  421;  Weaver  r. 

But  a  complaint  alleging  facts  relied  Harlan,  48   Mo.   App.   319;    Leoo  p. 

upon  as  constituting  a  cause  of  action  Bernheimer,  10  N.  Y.  Wkly.  Dig.  28S; 

cannot  be  made  stronger  by  an  aver-  Byard  v.  Harkrider,  108  Ind.  376. 

ment  that  the  defendant  represented  The  statement  that  a  deed  was  "ex- 

the  facts  to  be  as  alleged;  and  such  ecuted"  implies  delivery  and  accepf- 

an  averment  will  on  motion  be  struck  ance.     Thorp  v.  Keokuk  Coal  Co.,  48 

out  as  immaterial.     Evans  v.  White,  N.  Y.  253. 

53  Ind.  I.  An  averment  in  the  complaint  that 

Left  to  Inference. — It  is  not  sufficient  a  mortgage  executed  October  14, 1865, 

that  some  facts  are  stated  from  which  was  foreclosed  by  advertisement  and 

others   may   be   reasonably   inferred  sale  on  January  27,  1872,  and  that  the 

which  would  make  out  a  cause  of  ac-  year  allowed  by  law  for  redemption 

tion.     Scott  V.  Robards,  67  Mo.  289;  from   such  sale  expired  January  27, 

Malone  v,  Craig,  22  Tex.  609;  Selig-  1873,  was  held  to  be  a  sufficient,  though 

son  V,  Hobby,  51  Tex.  147;  Crump  r.  inferential  and  argumentative,  aver- 

Mims,  64  N.  Car.  767;  Rumbough  v.  ment  that  two  of  the  three  years  al- 

Southern  Imp.  Co.,  106  N.  Car.  461.  lowed  for  redemption  had  been  waived 

The  plaintiff  relied  on  an  absence  in  the  manner  prescribed  by  statute, 
of  preliminary  proceedings,  essential  Kelly  v,  Rogers,  21  Minn.  146. 
to  the  validity  of  a  tax  sale.  But  in-  Beeitftl. — Facts  must  be  pleaded  di- 
stead  of  averring,  either  of  his  own  rectly  and  positively,  and  it  avails 
knowledge  or  upon  information  and  nothing  as  against  a  demurrer  to  plead 
belief,  that  such  proceedings  were  not  them  by  way  of  recital.  Nyscwander 
had,  he  only  averred  that  he  had  v.  I^owman,  124  Ind.  585;  Burkctt  v, 
searched  in  the  proper  offices  for  the  Griffith,  90  Cal.  532;  Denver  v.  Bur- 
evidence  that  they  were  had,  and  ton,  28  Cal.  549. 
(ailed  to  find  it.     It  was  held  that  the  8.  Bellows  v.  West  Fork  Dist.  Tp., 
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7.  Construction. — The  complaint  must  be  construed  liberally.  If 
in  any  portion  or  to  any  extent  the  complaint  presents  facts  suf- 
ficient to  constitute  a  cause  of  action,  or  if  a  good  cause  of 
action  can  be  gathered  from  it,  however  inartificially  those  facts 
may  be  presented,  or  however  defective,  uncertain,  or  redundant 
may  be  the  mode  of  their  statement,  it  will  not  be  overthrown 
by  demurrer  or  objection  to  evidence.  See  post,  article  CON- 
STRUCTION OF  Pleadings. 

8.  Surplusage. — It  is  surplusage  to  allege  in  a  complaint  that 
which  need  not  be  proved  at  the  trial.  But  the  allegation  of  more 
than  the  necessary  facts  does  not  vitiate  those  well  pleaded.*  See 
article  SURPLUSAGE. 

9.  Aider  and  Pleading  Over. — The  plaintiflf  must  allege  his  cause 
of  action  in  the  complaint,  and  he  cannot  recover  on  a  cause  of 
action  set  out  in  the  answer.*     The  fact  that  the  complaint  does 

70  Iowa  320;  Wormouth  v.  Hatch,  33  derson,   23    Iowa    165;    Douglass    v, 

CaL  127.  Bishop,  27  Iowa  214;  Bangs  v.  Berg, 

Matter  of  inducement  leading  up  to  82  Iowa  350;  Sims  v.  Chance,  7  Tex. 

the  written  contract  upon  which  the  561. 

cause  of  action  is  based  does  not  ren-  8.  Willis  v.  Branch,  94  N.  Car.  142; 

der  the  complaint  ambiguous,  uncer-  Johnson    v.    Hinch,   93  N.  Car.  205; 

tain,    or    unintelligible.      Henke     v.  Thrush  v,  Cameron,  21  Mo.  App.  394; 

Eureka  Endowment  Assoc,  100  Cal.  Russell  v.  McCartney,   21  Mo.  App. 

429.  544;  Biddle  v.  Terrell,  82  Tex.  335. 

1.  Goodposter  v.    Porter,    11    Iowa  The  court  of  its  o^n  motion,  with 

i6i;    Orr  Water   Ditch   Co.   v.   Reno  the  judgment   roll  before  it,  should 

Water  Co.,  19  Nev.  60;  Smith  v.  But-  ascertain  whether  the  complaint  sup- 

ler,  II  Oregon  46;  State  v.  Williams,  ports  the  findings  of  fact  and  the  judg- 

19  S.  Car.  65;  Sabine,  etc.,  R.  Co.  v.  ment.     Parker  v.  Bond,  5  Mont.  i. 

Brousard,  69  Tex.  617;  Texas,  etc.,  A  complaint  must  support  the  judg- 

R.  Co.  V.  Bayliss,  62  Tex.  570;  Dob-  ment  in  every  stage  of  the  proceed- 

bin  V,  Bryan,  5  Tex.  276;  Wright  v,  ings  in  a  case.     Territory  v,  Virginia 

Wright,  6  Tex.  3;  Kottwitz  v,  Bagby,  Road  Co.,  2  Mont.  loi. 

16  Tex.  656:  Croft  v.  Rains.  10  Tex.  The  complaint  cannot  be  helped  out 

520;  Nichols  V.  Dobbins,  2  Mont.  540;  by  defendant's  cross-complaint.    Mer- 

Chumasero    v.    Potts,    2   Mont.    281;  cier  v.  Lewis,  39  Cal.  532. 

Sacramento  County  v.  Bird,  31  Cal.  66.  Beply. — A  complaint  must  in  itself 

It  is  far  better  to  have  more  state-  state  a  good  cause  of  action,  without 

ments  in  a  complaint  than  necessary,  help  from  the  reply.     Bernheimer  v, 

than  not  to  have  enough.     Work  v.  Marshall,  2  Minn.  78;  Webb  v.  Bid- 

MitcheU.  i  Disney  (Ohio)  506.  well.    15  Minn.   394;  Tullis  v.   Orth- 

In  an  action  to  recover  damages  to  wein,  5  Minn.  479. 

real     property    where     the     plaintiff  But  it  has  been  held  that  plaintiff's 

shows  facts  which  would  entitle  him  pleadings  are  to  be  taken  together; 

to  relief  in  a  common-law  action  on  and  if  combined  they  state  facts  suflfi- 

the  case,  the  fact  that  he  alleges  that  cient  to  constitute  a  cause  of  action 

he  was  in  possession  is  immaterial,  it   may   be    maintained,   though    the 

and  the  allegation  may  be  treated  as  complaint    alone    be     not    sufficient, 

surplusage.      Rogers   v.    Duhart,    97  Raplee  v.  Wilkin,  5  N.  Y.  Wkly.  Dig. 

Cal.  500.  560. 

Motion. — Surplusage    is  to  be  cor-  And  see  Conaway  w.  Gore,  24  Kan. 

rectcd  by  motion.     It  is  wholly  within  389,  where  it  is  held  that,  though  the 

the   discretion   of   the  trial  court  to  complaint  may  be  defective,  yet  if  by 

either  grant  or  refuse  the  motion  to  all  the  pleadings  taken  together  issues 

strike  out.     Moffatt  v.  Pratt,  12  How.  of  fact  are  fully  presented  for  triaJ 

Pr.  (N.  Y.  Supreme  Ct.)48;  Smyth  v.  the  defect  in  the  complaint  wJH  bc 

Parsons,  37  Kan.  79;  Bolinger  v.  Hen-  cured. 
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not  state  facts  sufficient  to  constitute  a  cause  of  action  Is  a  fatal 
defect,  advantage  of  which  may  be  taken  at  any  stage  of  the  pro- 
ceedings, and  to  the  same  extent  as  though  the  court  had  no 
jurisdiction  over  the  subject  matter.* 

tttppii^d  by  Aniir»r. — But  where  a  complaint  is  defective  for  nvant 
of  a  material  averment,  and  such  averment  is  supplied  by  the 
answer,  the  defect  in  the  complaint  will  thereby  be  cured.* 


1.  Alabama, — Childreis  v.  Mann,  33 
Ala.  206. 
Arkansas, — Farris  v.. State,  33  Ark. 

70. 

Colorado, — Marriott  v.  Clise,  12  Colo. 
561. 

Indiana, — Buchanan  v,  Lee,  69  Ind. 
117:  McClure  v,  McClure.  19  Ind. 
185:  Bolster  v.  Catterlin,  10  Ind»  117; 
Livesey  v,  Livesey.  30  Ind.  398;  Stra- 
der  V,  Manville,  33  Ind.  iii;  Wright 
V,  Nor r is,  40  Ind.  247;  Firestone  v^ 
Daniels,  71  Ind.  570. 

Kansas,  —  Wood  v,  Nicolson,  43 
Kan^  461. 

Kentucky, — South  wood  v,  Myers,  3 
Bush  (Ky.)  685. 

Missouri,  —  Birdsal  v,  Davies,  58 
Mo.  138. 

Montana. — Wifeon  v,  Davis,  i  Mont. 
196;  Territory  v.  Virginia  Rodd  Co., 
2  Mont.  96;  Morse  v.  Swan,  2  Mont. 
306:  Nichols  V.  Dobbins,  2  Mont.  542; 
Gillette  v,  Hibbard,  3  Mont.  412:  Fos- 
ter V,  Wilson,  5  Mont.  53;  Parker  v. 
Bond,  5  Mont,  i;  Garver  v,  Lynde,  7 
Mont.  108:  Anderson  v,  Hulme,  5 
Mont.  298;  Largey  v,  Sedrtian,  3  Mont. 
476;  Whiteside  v,  Lebcher,7  Mont.473. 

Nebraska. — Curtis  v.  Cutler,  7  Neb. 
315;  Ball  V,  La  Clair,  17  Neb.  39; 
Catron  v.  Shepherd,  8  Neb.  308; 
O'Donohue  v,  Hendrix,  13  Neb.  255. 

Ne7v  York. — Dias  v.  Short,  16  How. 
Pr.  (N.  Y.  Supreme  Ct.)  322:  Slack  v. 
Heath,  4  E.  D.  Smith  (N.Y.) 95;  Smith 
r.  Wright,  27  Barb.  fN.  Y.)  621. 

North  Carolina, — iCnowles  v.  Nor- 
folk Southern  R.  Co...  102  N.  Car.  59; 
Johnson  V.  Finch,  93  N.  Car.  205;  Wil- 
son V,  Lineberger,  94  N.  Car.  641; 
Norris  v,  McLam,  104  N.  Car.  159; 
Baker  v,  Garris,  108  N.  Car.  218;  Hal- 
stead  V,  Mullen,  93  N.  Car.  252. 

O^w.— Trimble  v.  Doty,  16  Ohio  St. 
118. 

Orejsron, — King  v,  Boyd,  4  Oregon 
326;  Evarts  v,  Steger,  5  Oregon  147; 
Mack  V,  Salem,  6  Oregon  275. 

Texas. — Borden  v,  Houston,  2  Tex. 
594:  Patterson  v,  Goodrich,  3  Tex. 
331;  Ford  V,  Taggart,  4  Tex.  492. 


But  the  appellate  court  will  look 
with  great  disfavor  upon  an  objection 
to  the  sufficiency  of  the  complaint, 
when  such  objection  is  made  for  the 
first  time  in  the  appellate  court.  Mcore 
V,  Wade,  8  Kan.  380:  McBrider.  Hart- 
well,  2  Kan.  411.     See  article  Appeals. 

And  the  complaint  will  be  liberally 
construed  in  order  to  uphold  the  judg- 
ment. Missouri  Pac.  R.  Co.  v,  Mor- 
row, 36  Kan.  4951  Sweet  v.  Ward,  43 
Kan.  695. 

The  objection  should  generally  be 
overruled  unless  there  is  a  total  fail- 
ure to  allege  some  matter  essential  10 
the  relief  sought.  Mitchell  r.  Mil- 
boan,  II  Kan.  617. 

8.  Colorado,  • —  Robinson  Ccnsol. 
Min.  Co.  V.  Johnson,  13  Colo.  258. 

Kansas. — Irwin  v,  Paulett,  i  Kan. 
418. 

Minnesota, — Warner  r.  Lockerbj,  28 
Minn.  28. 

Missouri,  —  Donaldson  v.  Butler 
County,  98  Mc.  163;  Enterprise  Coal 
Co.  V,  Liberty  Brewing  Co.,  20  Mo. 
App.  16. 

Montana,  —  Hershfield  v,  Aikeo,  3 
Mont.  442.. 

Nebraska, — Haggard  v,  Wallcn,  6 
Neb.  271. 

New  York.—StTAUsa  v.  Trotter  (C. 
PL),  26  N.  Y.  Supp.  20;  Miller  r. 
White,  4  Hun  (N.  Y.)  62:  Leon  v. 
Bernheimer,  10  N.  Y.  Wkly.  Dig.  288; 
Straus  V,  Trotter  (C.  PL),  55  N.  Y. 
St.  Rep.  489. 

North  Carolina. —Vl'inis  v.  Branch, 
94  N.  Car.  142:  Harris  v,  Sneeden, 
104  N.  Car.  369. 

Ohio,— Erwin  v,  Shaffer,  9  Ohio  St. 

43. 

Oregon, — Turner  v.  Corbelt,  9  Ore- 
gon 79. 

A  Defective  Deecription  of  property  in 
a  complaint  may  be  cured  by  the  an- 
swer. Vantilburgh  v.  Hamilton,  1 
Mont.  413. 

In  an  Action  to  Fcreeloee  a  vendor's 
lien,  plaintiff's  failure  to  describe  the 
lands  in  question  is  cured  by  t^eir 
description    in   defendant's  aoswer. 
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Waiver. — And  with  respect  to  all  objections  of  form,  it  may  be 
laid  down  as  a  general  proposition,  that  if  the  defendant  pleads 
over  he  shall  not  take  advantage  of  any  defect  in  the  complaint 
which  he  could  not  take  advantage  of  upon  a  general  demurrer.* 
See  article  DEMURRERS. 

Willis  V,    Lockett    (Tex.    Civ.    App.,  ously  overruled,  if  the  fact  is  shown 

1894),  26  S.  W.  Rep.  419.  by  the  answer,  the  judgment  cannot 

A  Motion  to  Disinifs  because  the  com-  be  reversed  for  error  in  overruling 

plaint  does  not  state  facts  sufficient  the   demurrer.      Union   Ins.   Co.    v. 

to  constitute  a  cause  of  action  will  not  McGookey,  33  Ohio  St.  555;  Louder- 

be  entertained  when  the  cause  is  tried  man  v,  Judy,  2  Ohio   Cir.    Ct.    Rep. 

upon   an   agreed  statement   of    facts  351;    Lyon    v.   Logan,   68   Tex.    521; 

which  supply   the  omissions    in  the  Schenck  v.  Hartford  F.  Ins.  Co.,  71 

complaint.      Hines     v,     Wilmington,  Cal.  28. 

etc.,  R.  Co.,  95  N.  Car.  434.  When  the  answer  consists  of  more 

Plaee  of  Aeddont.  —  The  complaint  than  one  defense,  an  admission  in  one 

alleged  that  plaintiff  was  injured  at  defense  which  supplies  the  defect  in 

Che  crossing  at  intersection  of  Twen-  the  complaint  does  not  on  demurrer 

ty-seventh  street  with  Avenue  A,  in  make  it  sufficient  as  to  any  other  de- 

Galveston.     The  defense  alleged  that  fense   in   the  answer  not  containing 

the  collision  occurred  while  plaintiff  such  admission.     Ayres  v,  Covill,  18 

was  walking  upon  trestle-work.     Un-  Barb.  (N.  Y.)  26or:  Swift  v,  Kingsley, 

der  these  allegations  testimony  to  the  24  Barb.  (N.  Y.)  541. 

injury  upon  the  trestle-work  was  rele-  Where  a  complaint  is  defective  for 

vant;  the  omission  in  the  complaint  want  of  a  material  averment,  but  such 

was  supplied  in  the  answer.      Gulf,  averment  is  supplied  by  the  answer, 

etc.,  R.  Co.  V,  Anderson,  76  Tex.  244.  and  is  not  inconsistent  with  the  aver- 

Porohaae  in  Good  Faith. — An  answer  ments  of  the  complaint,  a  demurrer 
alleging  the  purchase  of  notes  in  good  filed  to  the  answer  and  properly  over- 
faith  supplies  the  omission  of  such  ruled  will  not  be  carried  back  and 
averment  in  the  complaint  to  enjoin  sustained  as  to  the  complaint.  Sill  v, 
the  sale  of  the  security.  Henry  v.  Sill,  31  Kan.  248. 
Sneed,  99  Mo.  407.  1.  Arkansas. — Jones  v,   Terry,   43 

Oroond  for  Kaking  DefJBndant  a  Party.  Ark.  230;  Ball  v.  Fulton  County,  31 

— An  objection   that   plaintifif's  com-  Ark.  379;  Bushey  v.  Reynolds,  31  Ark. 

plaint  did  not  show  any  ground  for  657;  Gaines  v.  Summers,  39  Ark.  482. 

making  a  defendant   a  party  is  not  California.  —  Russell  v.   Mixer,   42 

well  taken  after  defendant  has  filed  an  Cal.  475. 

answer  showing  a  reason.      Looney  Colorado. — Sylvis  v.  Sylvis,  11  Colo. 

V.  Simpson  (Tex.  Civ.  App.,  1894),  25  319. 

S.  W.  Rep.  476.  Dakota. — Fraley  v.  Bentley,  i  Da- 

In  an  Aetion  for  the  ITm  and  Ooeapation  k     i  25. 

of  premises,  if  the  complaint  fails  <  >  Indiana. — Huntington  v.   Menden- 

allege  the  use  and  occupation  of  tl  :  hall,  73  Ind.  460;  Williams  v.  Port,  9 

premises  by  the  defendant,  but  the  Ind.  551;  Beck  v.  Tolen,  62  Ind.  469; 

latter  admits  in  his  answer  that  he  Patterson  v.  State,  12  Ind.  86;  Beard 

took  possession,  he  is  precluded  from  v.  First  Presbyterian  Church,.  10  Ind. 

making  an  issue  upon  the  plaintiff's  568. 

title.     Vernam  V.  Smith,  15  N.  Y.  328.  Iowa.  —  Babcock   v.    Hamilton,    64 

For   Further   nittftrationi   as   to   al-  lawa  558. 

legations  in  the  answer  curing  defects  Kansas.  —  Union    Pac.    R.    Co.    v, 

in  the  complaint  see  Hegard  v.  Cali-  Estes,  37  Kan.  229;  Head  v.  Daniels, 

fornia  Ins.   Co.  (Cal.,   1886),  11  Pac.  38  Kan.  6;  Robbins  v.  Barton,  50  Kan. 

Rep.  594;  Robert  v.  Donnell,  2  Daly  120;  Laithe  v.  McDonald,  7  Kan.  254; 

(N.  Y.)  64;  Cohu  V,  Husson,  113  N.  Y.  Nicklisson   v.    Holman,   17  Kan.  22; 

662;  Haddow  v.  Lundy,  59  N.  Y.  320;  Jockers   v.    Borgman,    29   Kan.    109; 

Bate  V.  Graham,  11  N.  Y.  237.  Grandstaff    v.    Brown,   23   Kan.    176; 

Curee  Error  in  Overruling  Bemnrrer. —  Western   Massachusetts   Ins.   Co.   v. 

Although  a  demurrer  to  a  complaint  Duffy,  2  Kan.  347;  Barkley  v.  State, 

for  want  of  a  material  fact  is  errone-  15  Kan.  99;  Hale  v.  Johnson,  6  Ki;n. 
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Omd  I7  Ytrdl0t.^-The  extent  and  principle  of  the  rule  of  aider  by 
verdict  iS|  that  where  a  matter  is  so  essentially  necessary  to  be 
proved)  that,  had  it  not  been  given  in  evidence,  the  jury  could  not 
have  given  such  a  verdict',  there  the  want  of  stating  that  matter 
in  express  terms,  in  a  complaint,  provided  it  contains  terms  suf- 
ficiently general  to  comprehend  it  in  fair  and  reasonable  intend- 
ment, wiu  be  cured  by  a  verdict ;  and  where  a  general  allegation 
must,  in  fair  construction,  so  far  require  to  be  restricted  that  no 
judge  and  no  jury  could  have  properly  treated  it  in  an  unrestrained 
sense,  it  may  reasonably  be  presumed,  after  verdict,  that  it  was 
so  restrained  at  the  triah     For  a  full  treatment  of  this  subject  see 

article  Verdict. 

10.  Matters  of  Essential  Description.— Allegations  of  matter  of  de- 
scription should,  as  far  as  possible,  be  avoided  in  the  complaint 
As  at  common  law,  so  under  the  code,  allegations  of  matter  of 
description  must  be  literally  proved.* 

11.  jSzhibits. — The  use  and  purpose  of  an  exhibit  is  to  set  forth, 
in  detail,  that  which  is  alleged  in  more  general  terms,  or  to  embody 
in  the  record  such  facts  as  will,  in  legal  effect,  amount  to  the  facts 
as  alleged  in  the  complaint,  or  to  aid  the  allegations  in  fixing 
more  accurately  and  definitely  their  import ;  but  not  to  supply  the 
omission  of  allegations  necessary  to  present  a  good  cause  of  action. 
See  article  EXHIBITS. 

137;    Greer    v.   Adsims»  6  Kan.  203;  1.  UnneooMMfy  Partltiilarity  of  aver- 

Zane  v.  Zane,  5  Kan.  134;  Green  v.  ment   in  a  complaint  will  require  a 

Dunn,  5  Kan.  254.  corresponding    exactness    in    proof 

Kentucky. — Butler  v.  Church  of  the  when  the  unnecessary  matter  cannot 

Immaculate  Conception,  14  Bush  (Ky.)  be   stricken   out   without  destroying 

540;  Bentley  v.  Bustard,  16  B.  Mon*  the  right  of  action  or  when  it  iden- 

(Ky.)  655.  tifies    the  contract  or  fact  averred. 

Missouri, — Elfrank  v.  Seller,  54  Mo.  Dickensheets    v.    Kaufman,  28  Ind. 

134;  State  V,  Sappington,  68  Mo.  454;  351. 

Sayer  v»  Devore,  99  Mo.  437;  Roberts  In  an  Aetion  on  an  Aooonnt  the  com- 

V,  Walker,  82  Mo.  200;  Hall  v.  John-  plaint    alleged   that    the    defendants 

son,  57  Mo.  321.  were  partners  and  as  such  had  pur- 

Montana,  —  Gassert     v.     Bogk,    7  chased  the  goods;  it  was  held  that  an 

Mont.    585;    Francisco  v.  Benepe,  6  answer  denying  the  partnership  did 

Mont.    243;    Nichols    v.    Dobbins,   a  not  tender  an  immaterial  issue  and 

Mont.  543;  Boyd  v.  Plainer,  5  Mont,  that  plaintiff  could  not  recover  uoder 

226;  Territory  v*  Cox,  3  Mont.  203.  such  a  complaint  by  merely  showing 

Nebraska,  —  Mills  v.    Rice,  3  Neb.  a  joint  purchase  by  defendants,  they 

76;  Roberts  v.  Taylor,  19  Neb.   184;  not    being    partners.      Dickensheets 

Fritz  V.    Grosnicklaus,   20  Neb.  413;  v»  Kaufman,  28  Ind.  253. 

Deaver  v,  Bennett,  29  Neb.  812.  In  a  Suit  on  a  Bill  of  EzohftDft,  if  the 

North  Carolina. — Johnson  v.  Fincb,  complaint  describe  the  bill  as  hearing 

93  N.  Car.  205;  Halstead  v.  MuUeni  date  on  a  particular  day,  and  the  date 

93  N.  Car.  858;  Lamb  v.  Ward,  114  of  the  bill  is  different,  it  is  a  variance. 

N.   Car.   255;    Best  f.   Clyde,  86  N.  Castro  r.  Wetmore,  16  Cal.  379* 

Car.  4.  The  Oenoral  Bnlo,  especially  ^PP^i- 

Oregon.-^iywiyl^  v.  Wait,  12  Oregon  cable  to  records,  is,  that  no  allega- 

485;  Osbornv.  Graves,  II  Oregon  526.  tion    descriptive  of   the    identity  of 

Utah. — Young  V.  Mar  tin, 3  Utah  484.  that  which  is  legally  essential  to  the 

Wisconsin.  *—  Haileton    v.    Union  claim  or  charge  can  ever  be  rejected. 

Bank,  32  Wis.  34.  Rogers  v.  Jones,  51  Ala.  353. 
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12.  Contraotf. — As  to  pleadings  under  the  code  in  actions  on 
contracts,  see  post,  article  Contracts,  and  the  other  titles  there 
referred  to. 

13.  Conditions  Precedent. — The  rules  respecting  the  mode  of 
setting  forth  the  performance  of  conditions  precedent  were  not 
intended  to  be  substantially  changed  by  the  code.  Facts  show- 
ing performance  are  to  be  stated.  Most  of  the  codes  have  made 
provision  that  a  general  averment  of  the  performance  of  conditions 
precedent  is  sufficient  in  cases  of  contract ;  this  does  not  affect 
other  cases,  and  the  facts  showing  a  performance  must  be  spe- 
cially pleaded.     Sec  post,  article  CONDITIONS  PRECEDENT. 

14.  Common  Counts. — That  the  common  counts  may  be  resorted 
to  in  actions  on  contracts  within  certain  defined  ]imits,  has  been 
too  long  and  too  well  settled  to  be  the  subject  of  further  debate 
or  controversy.  The  common  counts  are  as  applicable  under  the 
code  as  they  were  at  common  law.  They  are  at  least  good  as 
against  a  demurrer,  but  in  some  cases  the  courts  have  held  that  a 
common  count  was  subject  to  a  motion  to  make  more  definite  and 
certain.*  See  also  article  COUNTS,  PARAGRAPHS,  AND  SEPARATE 
Statements. 

1.  Arkansas. — BaH  v.  Fulton  Coun-        Nevada, — White  Pine  County  Bank 

ty,  31  Ark.  379;  Warner  v.  Capps,  37  v,  Sadler,  19  Nev.  98. 
Ark.  32.  New    York,  —  Allen    v.    Patterson, 

California, — Freeborn  v,  Glazer,  10  7  N.   Y.  479;  Wolfe  v,  Howes,  20  N. 

Cal.  337;  Hunt  v,  San  Francisco.  11  Y.  197;  Higgins  v,  Newton,  etc.,  R. 

Cal.  250;  De  Witt  v.  Porter,  13  Cal.  Co.,  66  N.  Y.  604;  Dollner  v,  Gibson, 

171;  Buckingham  v.  Waters,  14  Cal.  3  Code  Rep.  (N.  Y.  Supreme  Ct.)  153* 

147;  Gilmer  v.    Lime    Point,    18  Cal,  Sherman  v.  New  Yorlc  Cent.  R.  Cc 

233;  Wilkins  v,  Stidger,  22  Cal.  232;  22    Barb.    (N.    Y.)    239;    Harpending 

Abadiev.  Carrillo,  32  Cal.  172;  Dickey  v.  Shoemaker,  37  Barb.  (N.  V.)  270; 

V,    Davis,   39  Cal.    566;    Pavisich    v.  Swan  Lamp  Mfg.  Co.  v,  Brush-Swan 

Bean,  48  Cal.  364;  Magee  v,  Kast,  49  Electric  Light  Co.  (Super.  Ct.),  46  N. 

Cal.    141;    Quimby  v,   Lyon,   63  Cal.  Y.  St.  Rep.  535;  Raymond  v.  Hanford, 

394;  Clay  V.  Carroll,  67  Cal.  19;  Cas-  3  Hun  (N.  Y.)  612;  Hosley  v.   Black, 

tagnino  v,  Balletta,  82  Cal.  257.  26    How.    Pr.   (N.    Y.    Ct.    App.)  97; 

Connecticut, — M'Vane   v.  Williams,  Taylor    v,    Pinckney  (Supreme   Ct.), 

50  Conn.  548.  3  N.  Y.  St.   Rep.  158;  Goetz  v.  Van 

Indiana, — Curran  v,  Curran,  40  Ind.  Au,  I2  Civ.  Pro.  Rep.  (N.  Y.  Supreme 

473;    Brown    v.    Perry,    14    Ind.    32;  Ct.)  104;    Ludlow  v.   Dole,  62  N.  Y. 

Kerstetter  v,  Raymond,  lo  Ind.  199.  617;  Fells  v,  Vestvali,  2  Keyes  (N.  Y.) 

Kansas,  —  Meagher   v,    Morgan,   3  152;  Moffet  v,  Sackett,   18  N.  Y.  522; 

Kan.    372:  Clark   v,   Fensky,  3  Kan.  Enoz^.  WQodworth,4N.  Y.  249;  Farron 

389;  Water  Power  Co.  v,  McMurray,  v,  Sherwood,  17  N.  Y.  227;  Hurst  v, 

24  Kan.  66;  Barons  v.  Brown,  25  Kan.  Litchfield,    39    N.    Y.    380;    Hall    v. 

411;  Hentig  v,  Kansas  L.  &  T.  Co.,  Stryker,  9  Abb.  Pr,  (N.  Y.  Supreme 

28  Kan.  617;  Emslie  v,  Leavenworth,  Ct.)  342;  Evans  v,   Harris,   19  Barb. 

20  Kan.  562,  (N.  Y.)  416;  Sussdorflf  v,  Schmidt,  55 

Minnesota. — Solomon  v,  Vinson,  31  N.  Y.  320;  Cudlippr.  Whipple,  4  Duer 

Minn.  205;  Dean  z^.  Leonard,  9  Minn.  (N.  Y.)  610;  Adams  v.   New  York,  4 

190.  Duer  (N.  Y.)  295;  Atkinson  v.  Collins, 

Missouri, — Stout  v,  St.  Louis  Tri-  30  Barb.  (N.  Y.)  430;  Brown  v,  Colie, 

bune   Co.,   52  Mo.   342;    Mansur    v,  i  E.  D.  Smith  (N.  Y.)  265;  Salisbury 

Botts,  80  Mo.  651;  Carroll  v,  Paul,  16  v,  Stinson,  10  Hun  (N.  Y.)  242;  Amer- 

Mo.  226.  ican  Nat.  Bank  v,  Wheelock.  45  N.  Y. 

Montana, — Higgins  v.  Germaine,  i  Super.  Ct.  207;  Tucker  v,  Rushton,  7 

Mont.  230.  N.  Y.  Leg.  Obs.  315;  Graham  v,  Cam- 
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15.  Demand. — A  cause  of  action  is  often  dependent  upon  a 
demand  being  made.  Where  this  is  so  the  complaint  must  allege 
demand.     See  article  CONDITIONS  PRECEDENT. 

16.  Legal  Condnsionfl. — An  allegation  of  a  legal  conclusion  is  one 
which  gives  no  fact,  but  matter  of  law  only.  The  code  system  of 
pleading  is  a  fact  system.  The  plaintiff  is  required  to  state  truly 
and  frankly  the  facts  constituting  his  cause  of  action,  and  in  his 
complaint  must  state  facts,  and  not  conclusions  of  law.  The  dif- 
ficulty consists  in  the  application  of  this  rule.  The  line  of  de- 
markation  between  questions  of  fact  and  conclusions  of  law  is 
one  not  easy  to  be  drawn  in  all  cases.  F"or  a  full  treatment  of 
the  subject,  see  the  article  LEGAL  CONCLUSIONS. 

17.  Evidence. — Ultimate  facts  are  facts  in  issue ;  probative  facts 
are  facts  in  controversy.*     The  complaint  should  contain  only  the 


man,  5  Duer  (N.  Y.)697;  Chamberlain 
V.  Kaylor,  2  E.  D.  Smith  (N.  Y.)  134; 
Hates  V.  Cobb,  5  Bosw.  (N.  Y.)  29; 
Adams  v.  Holley,  12  How.  Pr.  (N.  Y. 
Supreme  Ct.)  326;  Belts  v.  Bache,  14 
Abb.  Pr.  (N.  Y.  Super.  Ct.)  279;  Goelth 
V.  White,  35  Barb.  (N.  Y.)  76;  Sloman 
V.  Schmidt.  8  Abb.  Pr.  (N.  Y.  C.  PI.)  5. 

North  Carolina. — Jones  v,  Mial,  79 
N.  Car.  164;  Lewis  v.  Albemarle,  etc., 
R.  Co.,  95  N.  Car.  179;  Fulps  v.  Mock, 
108  N.  Car.  601;  McMahan  v.  Miller, 
82  N.  Car.  317. 

Ohio. — Middleport  Woolen  Mills  Co. 
V.  Titus,  35  Ohio  St.  253;  McNutt  v. 
Kaufman,  26  Ohio  St.  129;  Cincinnati 
V.  Cameron,  33  Ohio  St.  357. 

Texas. — Philips  v.  Wheeler,  10  Tex. 

536. 

Wisconsin. — Williams  v.  Brunson, 
41  Wis.  418;  Green  v.  Gilbert,  21  Wis. 
395;  Grannis  v.  Hooker,  29  Wis.  65. 

United  States. — Goodridge  v.  Union 
Pac.  R.  Co.,  35  Fed.  Rep,  35. 

See  also  article  Assumpsit,  Vol.  IL, 
p.  1002. 

Contra. — There  are  decisions  under 
the  code  that  reject,  or  at  least  appear 
to  reject,  the  common  counts.  They 
hold  that  the  real  facts  constituting 
the  cause  of  action  should  be  set  forth 
as  they  actually  occurred,  and  that  to 
resort  to  one  of  the  old  common  counts 
in  a  complaint  is  not  to  state  the  real 
facts,  but  to  adopt  fictions  in  pleading 
which  have  been  expressly  abolished 
by  the  code.  Halsey  v.  Warden,  25 
Kan.  136;  Bowen  v.  School  Dist.  No. 
3,  10  Neb.  265;  Roeder  v.  Brown,  i 
Wash.  Ter.  112:  Bowen  v.  Emmer- 
son,  3  Oregon  452;  Holgate  v.  Broome, 
8  Minn.  243;  Foerster  v.  Xirkpatrick, 
2  Minn.  210;  Farrington  v.  Wright,  i 
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Minn.  241;  Bush  v.  Prosser,  11  N.  Y. 
347;  Garvey  v.  Fowler,  4  Sandf.  (N. 
Y.)  665;  Atkinson  v.  Collins,  q  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  354;  Lienau 
V.  Lincoln,  2  Duer  (N.  Y.)  670; 
Drake  v.  Cockroft,  4  E.  D.  Smith  (N. 
Y.  Supreme  Ct.)  34. 

1.  Thus  the  title  of  the  plaintiff  is 
the  ultimate  fact,  the  fact  in  issue, 
upon  which  a  recovery  must  be  had 
in  ejectment.  The  facts  established 
by  the  plaintiff  going  to  support  his 
alleged  title  are  probative  facts, 
which,  if  disputed  by  the  defendant, 
are  facts  in  controversy.  Marshall 
V,  Shafter,  32  Cal.  177. 

Facts  from  which  the  ultimate  and 
conclusive  facts  may  be  inferred  arc 
evidence.  Facts  from  which  a  legal 
conclusion  is  to  be  drawn,  and  upon 
which  the  right  of  action  depends,  arc 
ultimate  facts.  Mitchell  v.  Clinton. 
99  Mo.  153. 

The  ultimate  facts  are  those  which 
the  evidence  upon  the  trial  will  prove, 
and  not  the  evidence  which  will  ^ 
required  to  prove  the  existence  of 
those  facts.  Wooden  v.  Strew,  10 
How.  Pr.  (N.  Y.  Supreme  Ct.)48- 

See  also  the  following  cases  in  far- 
ther elucidation  of  this  principle: 

California,  —  Green  v.  Palmer,  i5 
Cal.  415;  Bowen  r.  Aubrey,  22  ^^' 
566;  White  V.  Lyons,  42  Cal.  279j 
Gates  V.  Salmon,  46  Cal.  361;  Corye" 
V.  Cain,  16  Cal.  567. 

Indiana.— W\\\s  v.  Wills,  34  J^^" 
106;  King  V.  Enterprise  Ins.  Co..  45 
Ind.  43:  Lytle  r.  Lytle.  37  Ind.  2»^' 
Van  Schoiack  v.  Farrow,  25  Ind.  V'^' 

Iowa. — Cowin  v.  Toole,  31  I^w*  5^^< 
Singleton  v.  Scott,  11  Iowa  589*.  „' 
ner  v,  Krapfel,  28  Iowa  37;  C^"^^^^ 
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etc.,  R.  Co.  V,  Northwestern  Union 
Packet  Co.,  38  Iowa  377. 

Kentucky,  —  Hill  v.  Barrett,  14  B. 
Mon.  (Ky.)67;  Louisville,  etc..  Canal 
Co.  V,  Murphy,  9  Bush  (Ky.)  522. 

Missouri.  —  Pier  v.  Heinrichoffen, 
52  Mo.  333. 

Nevada, — Groves  v.  Tallman,  8  Nev. 
178. 

New  York,  —  People  v.  Ryder,  12 
N.  Y.  433;  Degraw  v,  Elmore,  50  N. 
Y.  i;  Farron  v.  Sherwood,  17  N.  Y, 
827. 

North  Carolina, — Oates  v.  Gray,  66 
N.  Car.  442;  Crump  v,  Mims,  64  N. 
Car.  767. 

Oregon,  —  Bowen  v,  Emmerson,  3 
Oregon  452;  Cline  v,  Cline,  3  Oregon 

355. 

Wisconsin, — Rogers  v.  Milwaukee, 
13  Wis.  610;  Bird  v.  Mayer,  8  Wis. 
362;   Horn  V,  Ludington,  28  Wis.  81. 

In  an  action  to  recover  possession 
of  cordwood  the  ultimate  fact  is  the 
ownership  of  the  wood;  the  fact  that 
it  was  taken  from  plaintiff's  land  is  a 
probative  fact.  Grewell  v.  Walden, 
23  Cal.  170, 

An  allegation  in  a  complaint  that 
H.  executed  an  instrument  in  writing, 
purporting  to  convey  to  T.  a  tract 
of  land  which  is  recorded  (stating 
where),  is  a  mere  allegation  of  evi- 
dence, and  may  be  disregarded  as  sur- 
plusage.   Gates  V.  Salmon,  46  Cal.  364. 

Averments  in  the  complaint,  of  the 
facts  constituting  a  deraignment  of 
title,  are  but  averments  of  evidence. 
Coryell  v,  Cain,  16  Cal.  567;  Siter  v, 
Jewett,  33  Cal.  93;  Lash  v.  Perry,  19 
Ind.  322. 

In  an  action  for  false  imprisonment 
the  particular  instrumentality  by 
which  the  plaintiff  was  deprived  of 
his  liberty  should  not  be  set  out  in 
the  complaint.  Eddy  v.  Beach,  7 
Abb.  Pr.  (N.  Y.  C.  PI.)  17. 

And  see  the  following  cases,  where 
the  complaint  was  held  to  contain 
allegations  of  evidence: 

California, — Dreux  v,  Domec,  18 
Cal.  83;  Wormouth  v.  Hatch,  33  Cal. 
121:  Garrison  v.  Sampson,  15  Cal.  93; 
Hanscom  v.  Tower,  17  Cal.  518;  Payne 
V,  Treadwell,  16  Cal.  224;  Minor  v, 
Kidder,  43  Cal.  229;  Bruck  v.  Tucker, 
42  Cal.  346;  Patterson  v.  Keystone 
Min.  Co.,  30  Cal.  360;  Willson  v, 
Cleaveland,   30   Cal.    192;    Larco    v, 
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Casaneuava,  30  Cal.  561;  Racouillat 
V,  Rene,  32  Cal.  450;  Jones  v,  Peta- 
luma,  36  Cal.  230;  Simon  v,  Scott,  53 
Cal.  74;  Guy  v,  Washburn,  23  Cal. 
112;  De  Uprey  v,  De  Uprey,  27  Cal. 

332- 

Iowa, — Singleton  v,  Scott,  11  Iowa 

589;  Cowin   V,   Toole,   31    Iowa   513; 

Byington  v,  Robertson,  17  Iowa  562. 

Minnesota,  —  Hall  v,  Williams,  13 
Minn.  260. 

Missouri, — Perry  v.  Musser,  68  Mo. 
477;  Banchor  v.  Gregory,  9  Mo.  App. 
102;  Lucas  V,  McCann,  50  Mo.  App. 
638;  Van  Hoozer  v.  Van  Hoozer,  18 
Mo.  App.  19. 

Nebraska, — Coquillard  v,  Hovey,  23 
Neb.  622. 

New  York, — Page  v.  Boyd,  11  How. 
Pr.  (N.  Y.  Supreme  Ct.)  415;  Radde 
V,  Ruckgaber,  3  Duer  (N.  Y.)  684; 
Van  de  Sande  v.  Hall,  13  How.  Pr. 
(N.  Y.  Supreme  Ct.)  458;  Lubricating 
Oil  Co.  V,  Standard  Oil  Co.,  42  Hun 
(N.  Y.)  153;  Badeau  v,  Niles,  9  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  48;  Brown 
V,  Champlin,  66N.  Y.  214;  Clyde,  etc., 
Plank  Road  Co.  v,  Parker,  22  Barb. 
(N.  Y.)323;  Horner  V.  Wood,  15  Barb. 
(N.  Y.)  371. 

Wisconsin, — Rogers  v,  Milwaukee, 
13  Wis.  6io. 

1.  Arkansas.  —  Nordman  »,  Craig- 
head, 27  Ark.  369. 

California. — Miles  v,  McDermott,  31 
Cal.  271;  Grewell  v.  Walden,  23  Cal. 
165;  Harris  v.  Hillegass,  54  Cal.  463; 
Green  v.  Palmer,  15  Cal.  412;  Depuy 
V,  Williams,  26  Cal.  310. 

Colorado, — Orman  v,  Pueblo,  8  Colo. 
292;  Saxonia  Min.,  etc.,  Co.  v.  Cook, 
7  Colo.  569. 

Dakota, — Clay  County  v,  Simonsen, 

1  Dakota  403. 

Indiana,  — Vil abash t  etc.,  R.  Co.  v. 
Johnson,  96  Ind.  40. 

Iowa, — Davenport  Gas  Light,  etc., 
'  Co.  V,  Davenport,  15  Iowa  6. 

Missouri, — Sullivan  v.  Grace,  5  Mo. 
App.  594;  McNees  v.  Missouri  Pac. 
R.  Co.,  22  Mo.  App.  224. 

New  York,— Hyatt  v.  McMahon,  25 
Barb.  (N.  Y.)457;  Floyd  v.  Dearborn, 

2  Code  Rep.  (N.  Y.  Supreme  Ct.)  17; 
Knowles  v.  Gee,  8  Barb.  (N.  Y.)  300; 
Williams  v,  Hayes,  5  How.  Pr.  (N.  Y. 
Supreme  Ct.)  470;  Kelly  v,  Breusing, 
33  Barb.  (N.  Y.)  123;  Cahill  v.  Palmer, 
17  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  196; 
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Dtmnmr, — If  the  complaint  merely  states  the  evidence  from 
which  the  ultimate  facts  are  deducible,  a  demurrer  lies.* 

18.  Anticipating  Defense. — The  only  object  to  be  gained  by  a 
plaintiff  in  anticipating  a  defense  and  replying  to  it  in  advance  is 
to  put  the  adverse  party  upon  his  oath  without  making  him  a 
witness,  and  the  effect  of  allowing  this  would  be  to  establish  a 
system  of  discovery  in  conflict  with  the  spirit  of  the  code.  There- 
fore the  complaint  should  not  anticipate  a  defense.*  But  it  is 
not  anticipating  a  defense  to  state  the  facts  which  bring  the  plain- 
tiff's case  within  an  exception  to  a  general  rule.     If  the  plaintiff 

Badeau  v.  Niles,  9  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct.)  48;  Brown  v,  Champ- 
lin,  66  N.  Y.  214;  Boyce  v.  Brown,  7 
Barb.  (N.  Y.)  80. 

North  Carolina, — Crump  v.  Mims, 
64  N.  Car.  767. 

Texas. — Hanks  v.  Enloe,  33  Tex. 
624;  Gray  v,  Osborne,  24  Tex.  157; 
Thompson  v.  Eanes,  32  Tex.  igo. 

The  rnnotion  of  a  Complaint  is  not  the 
narration  of  the  evidence,  but  a  state> 
ment  of  the  substantive  facts  upon 
which  the  claim  for  relief  is  founded; 
the  dry  allegation  of  the  facts  in  the 
complaint  is  all  that  is  required. 
Ryan  v.  Leavenworth,  etc.,  R.  Co., 
21  Kan.  404;  Kansas*  Pac.  R.  Co.  v. 
McCormick,  20  Kan.  107;  Louisville, 
etc.,  Canal  Co.  v.  Murphy,  9  Bush 
(Ky.)  527;  Bentley  v.  Bustard,  16  B. 
Mon.  (Ky.)  686. 

1.  Thomas  r.  Desmond,  63  Cal.  426. 
See  Buzzard  v,  Knapp,  12  How.  Pr. 
(N.  Y.  Supreme  Ct.)  504. 

Motion. — Where  the  complaint  vio- 
lates the  rule  and  contains  evidence 
the  defendant  may  on  motion  have 
the  probative  facts  stricken  out. 
King  V.  Enterprise  Ins.  Co.,  45  Ind. 
44;  Bowen  v.  Aubrey,  22  Cal.  566; 
McCauley  v.  Long,  61  Tex.  74;  Coquil- 
lard  V.  Hovey,  23  Neb.  622. 

Do  Hot  Bind  PlaintifT.  —  The  aver- 
ments of  evidence  in  a  complaint  do 
not  bind  plaintiff  or  preclude  him 
from  using  other  evidence  to  estab- 
lish the  ultimate  facts.  Coryell  v, 
Cain,  16  Cal.  567;  Patterson  v.  Key- 
stone Min.  Co.,  30  Cal.  360. 

9.    Alabama. — Bell    v.   Wallace,   81 


26;  Pine  Civil  Tp.  v.  Hubcr  Mfg.  Co., 
83  Ind.  121;  Williamson  v.  Yingling, 
80  Ind.  379;  Du  Pont  v.  Beck,  81  Ind. 
271. 

Iowa. — Dunlavey  r.  Watson,  38 
Iowa  398. 

Kentucky.  —  Shelby ville  v.  Shelby- 
ville,  etc.,  Turnpike  Co.,  i  Metc.(Ky.) 
57;  Louisville  Canal  Co.  v.  Murphy, 
9  Bush  (Ky.)  527. 

Minnesota.  • —  Jones  v.  Ewing,  23 
Minn.  157. 

Montana. — Bentley  v.  Bustard,  16 
B.  Mon.  (Ky.)  675. 

New  JVr>t. -Williams  v.  Tilt,  36  N. 
Y.  319;  Sands  v.  St.  John,  36  Barb. 
(N.  Y.)  628;  Butler  v.  Mason,  5  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  40;  Metro- 
politan L.  Ins.  Co.  V.  Meeker,  85  K. 
Y.  614;  Van  Nest  v.  Talmagc,  17 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  99; 
Cass  V.  Cass  (Supreme  Ct.),  41  N.  Y. 
St.  Rep.  36. 

South  Carolina.  —  Branch  v.  Port 
Royal,  etc.,  R.  Co.,  35  S.  Car.  405. 

Wisconsin.  —  Ruggles  v.  Fond  du 
Lac,  53  Wis.  436;  McDowell  v.  Lae?, 
35  Wis.  171. 

But  a  defense  may  be  anticipated 
in  some  cases.  In  an  action  where 
the  setting  aside  of  a  release  or  ac- 
count stated  is  necessary  to  re-ach  the 
relief  sought,  the  complaint  ma  y,  after 
stating  the  original  cause  of  action, 
set  forth  the  defense  which  it  is  antici- 
pated defendant  will  interpose,  with 
statements  which  avoid  it.  Wade  v. 
Rusher,  4  Bosw.  (N.  Y.)  537. 

The  complaint  may  allege  an  indebt- 
edness for  a  bill  of  goods,  and  state 
that  a  note  had  been  given  in  pay- 


Ala.  422. 

California. — Canfield  v.  Tobias,  21  ment  therefor,  which  nole  the  defend 

Cal.  349;  Clink  v.  Thurston,  47  Cal.  ant  obtained  through  fraud  and  deceit, 

21;  Hibberd    v.   Smith,    50  Cal.    519;  in   putting  off    upon   the  plamtiff  a 

Wixson  V.  Devine,  67  Cal.  341;  Boles  worthless  bank  check  therefor.  Brack- 

V.  Cohen,  15  Cal.  152;  Jaffe  v.  Lilien-  et  v.  Wilkenson,  13  How.  Pr.  (N.  Y. 

thai,  86  Cal.  91;  Woodroof  v.  Howes,  Supreme  Ct.)  102.     See  also  Thomp- 

88  Cal.  184.  son  v.   Minford,   11  How.  Pr.  (N.  Y. 

Indiana, — Uhl  v.  Harvey,  78  Ind.  Supreme  Cto)  273. 
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relies  upon  an  exception  to  a  general  rule,  he  must  state  tke  facts, 
in  the  complaint,  which  bring  his  case  within  it.^ 

ttatnto  of  limitatiom. — It  is  unnecessary  for  the  plaintiff  to  allege 
in  his  complaint  any  facts  or  circumstances  to  anticipate  or  avoid 
the  defense  of  the  statute  of  limitations.* 

ttatuto  of  Frauds. — Likewise,  the  defense  of  the  statute  of  frauds 
need  not  be  anticipated.* 

Payment. — Payment  is  a  defense  to  be  pleaded.  But  in  an  action 
upon  an  alleged  indebtedness  an  allegation  in  the  complaint  of 
nonpayment  is  essential.  This  is  not  affected  by  the  rule  that 
payment  must  be  pleaded  as  an  afHrmative  defense,  and  cannot 
be  proved  under  the  general  issue ;  but  the  rule  simply  modifies 
the  general  rule  of  pleading,  so  that  the  averment  of  payment  is 
not  put  in  issue  by  a  general  denial.^ 

Bemedy. — Where  the  complaint  undertakes  to  anticipate  and 
avoid  a  defense,  the  matter  may  be  stricken  out  on  motion.* 

19.  Notice  and  Scienter. — The  general  rule  of  pleading,  with  re- 
spect to  the  necessity  of  averring  notice,  is  that  when  the  matter 
alleged  in  the  pleading  is  to  be  considered  as  lying  more  properly 
in  the  knowledge  of  the  party  pleading  than  of  the  adverse  party, 
notice  thereof  should  be  averred.* 

1.  Senter    v,    Davis,   38    Cal.   450;  N.  Y.   504;  Newton  i/.  Browne  (City 

Payne  v.  Tread  well,  16  Cal.  221;  Sub-  Ct.),  56  N.  Y.  St.  Rep.  605. 

lette  V.  Tinney,  9  Cal.  424.  6.  Brooks  v.  Bates,  7  Colo.  576. 

Where  an  exception  is  contained  in  Allegations  anticipating  a  defense 

the  enacting  clause  of  a  prohibitory  are  immaterial,  and  not  admitted  by 

statute,  one  who  pleads  the   statute  failure  to  deny.     Canfield  v.  Tobias, 

must  negative  the  exception  and  must  21  Cal.  349. 

prove  the  negative  unless  the  subject  A  complaint  which,  after  stating  a 

matter  of  the  negative  and  the  means  good  cause  of  action,  proceeds  to  an- 

of    proof  are   peculiarly   within   the  ticipate  an  expected  defense,  violates 

knowledge  and  power  of  the  opposite  a  plain  rule  of  pleading,  and  is  liable 

party,  or  where  the  negative  does  not  to  a  special  demurrer  for  ambiguity 

admitof  direct  proof.  Harrises.  White,  and   uncertainty;    but  the    objection 

81  N.  Y.  532.    See  First  Baptist  Church  cannot  be   raised   upon   general   de- 

v..  Utica,  etc.,  R.  Co.,  6  Barb.  (N.  Y.)  murrer.     Munson  v,  Bowen,  80  Cal. 

313,  a  common-law  case.  572.    See  Van  Demark  v.  Van  Demark, 

%.  See  article  Limitations,  Stat-  13  How.  Pr.  (N.  Y.  Supreme  Ct.)  372. 

UTE  OF.  Complailit  Bad  on  Demurrer. — If  the 

Ramsey  v.  Barnes,  20  Civ.  Pro.  Rep.  plaintifif  undertakes  in  his  complaint 

(N.  Y.  C.   PI.)  84;   Butler  v.  Mason,  to  anticipate  a  defense,  he  must  effec- 

5  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  40;  tually  show  that  such  defense  is  in- 

Sands  v,  St.  John,  23  How.  Pr.  (N.  sufficient.     Where  the  complaint  con- 

Y.  Supreme  Ct.)  140;  Lick  t/.  Diaz,  30  tains  material  and  relevant  facts  which 

Cal.  65;  Backus  z/.  Clark,  i  Kan.  303.  constitute  a  defense  to  the  action,  it 

S.  See  article  Frauds,  Statute  of.  is    bad    on    demurrer.      Millette    v. 

Stern  v.  Drinker,  2  E.  D.  Smith  (N.  Mehmke,  26  Minn.  306;  Smith  v,  Rich- 

Y.)  40a;  Hilliard  v.  Austin,  17  Barb,  mond,  19  Cal.  477;  Gray  v.  Ulrich,  8 

(N,  Y.)l4i;  Lewinv.  Stewart,  10  How.  Kan.   112;  Knopf  v.  Morel,  iii  Ind. 

Kr.   (N.    Y.  Supreme  Ct.)  510;  Sher-  570;    Latta   v.   Miller,    109  Ind.  302; 

wood  V.  Saxton,  63  Mo.  78;  Sheehan  Morgan  v.  Lake  Shore,  etc.,  R.  Co., 

v.  Davis,  17  Ohio  St.  571.  130  Ind.  loi;  Behrley  v.  Behrley,  93 

4.  See  articles  Payment,  and   An-  Ind.- 255. 

swxES  IN  Code  Pleading.  6.  Cole  v,  Jessup,  2  Barb.  (N.  Y.) 

Lent  V.  New  York,  etc.,  R.  Co.,  130  310.    See  Judd  v.  Smith,  3  Hun  (N. 
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Ownership  and  Potiasiion. — When,  in  pleading,  any  right  or 

authority  is  set  up  in  respect  of  property,  personal  or  real,  some 
title  to  that  property  must  be  alleged  in  the  party,  or  in  some 
other  person  from  whom  he  derives  his  authority.     So  if  a  party 

be  charged  with  any  liability,  in  respect  of  property,  personal  or 
real,  his  title  to  that  property  must  be  alleged.^  It  is  often  suf- 
ficient to  allege  a  title  of  possession  only.*     But  where  a  title  of 

Y.)  190;  Shultz  V,  Depuy,  3  Abb.  Pr.  action    is    founded.      Whitehouse  r. 

(N.  Y.  Supreme  Ct.)  252.  Moore,  13  Abb.  Pr.  (N.  Y.  Super.  Cl) 

No  averment  of  notice  to  the  defend-  142. 

ant  is  requisite  in  the  complaint  where  1.  See  article   Title,   Ownership, 

the  matters  assigned  as  breaches  lie  and  Possession. 

as  much  in  the  knowledge  of  the  one  Brevoort    v.    Brevoort,  40    N.    V. 

party  as  of  the  other.     People  v,  Ed-  Super.  Ct.  211;  People  v.  Booth,  32  N. 

wards,  9  Cal.  286.  Y.  347;  Simpson  v.  McLemore,  8  Tex. 

A  complaint  by  the  city  against  the  448;  Bradford  v.  Hamilton,  7  Tex.  55; 

property  owner,  alleging  that  the  per-  Smith  v.  McGaughey,    13  Tes.  464; 

son    injured    commenced    an    action  Pitts  v.   Booth,  15  Tex.  453;  Martin 

against   the   plaintifif  and   recovered  v,   Parker,   26  Tex.  253;    Ballard  v. 

a    judgment,   and   that   the    injuries  Perry,  28  Tex.  347;  Clark  v,  Holton, 

for  which  the  judgment  was  obtained  57  Ind.   564;  Ames  v.   First  Div.  St. 

were  caused  by  the  negligent  act  of  Paul,  etc.,  R.  Co.,  12  Minn.  412. 

the  defendant,  is  suflScient  on  demur-  If   a    party  to   a   foreclosure  pro- 

rer,  although  it  does  not  allege  all  the  ceeding  in  his  pleadings  claims  the 

facts  which  would  justify  a  recovery  ownership  of  bonds   secured  by  the 

by  the  person  injured  against  the  city  mortgage,  it   is  error  to  enter  up  a 

— such  as   notice   to  the  city  of  the  decree    in    his   favor   as  a  pledgee, 

defect.     New  York  v.  Dimick,  20  Abb.  Chouteau  v.  Allen,  70  Mo.  290. 

N.  Cas.  (N.  Y.  Supreme  Ct.)  15.  But   where  the  complaint  alleged 

Seientw. — And  scienter  is  often  one  that   plaintiff  owned   the  stock,  and 

of  the  constituent  elements  in  a  cause  the  reply  set  up  a  special  ownership 

of  action;  when  it  is,  it  must  be  alleged  as  pledgee,  this  was  held  not  a  de- 

in   the   complaint.      Van    Leuven   v.  parture,  the  action  being  for  damages 

Lyke,  i  N.  Y.  515;  Hubbard  v.  Rus-  against  a  corporation  for  refusing  to 

sell,  24  Barb.  (N.  Y.)  404;  Armstrong  transfer  the  stock  on  its  books.    Mer- 

V.  Tuffts,  6  Barb.  (N.  Y.)  432;  Fair-  chants*  Nat.  Bank  v.  Richards,  6  Mo. 

child   V.    Bentley,    30  Barb.   (N.    Y.)  App.  454. 

147;  McGinty  v.   New  York,  5  Duer  In  an  Action  for  the  BettnutioB  «f 

(N.    Y.)  674;    McMillan   v,  Saratoga.  Property  the  allegation  of  ownership 

etc.,   R.   Co.,  20    Barb.  (N.'  Y.)  449;  in   the    plaintiff    is    material,   and  a 

Weed  V.  Case,  55  Barb.  (N.  Y.)  534;  failure  to  deny  it  in  the  answer  is  an 

Lewis  V.  Hughes,  12  Colo.  208;  Davis  admission   of  its   truth.      St.   Loais. 

V.  Bartlett,  12  Ohio  St.  534.  etc..  R.  Co.  v.  Hecht,  38  Ark.  357. 

In  an  action  of  deceit  in  the  sale  of  A  Complaint  in  Beplerin  must  allege 
land  the  complaint  alleged  that  the  ownership,  either  general  or  special, 
defendant  falsely  and  fraudulently  or  it  will  be  bad  on  demurrer.  Baker 
represented  and  alleged  that  the  farm  v,  Cordwell,  6  Colo.  199. 
contained  ninety  acres  of  land.  It  was  8.  Thus  it  is  sufficient  to  allege 
held  a  sufficient  allegation  of  scienter,  possession  as  against  a  wrongdoer. 
Thomas  v,  Beebe,  25  N.  Y.  245.  See  The  form  of  laying  a  title  of  posses- 
Mead  V,  Mali,  15  How.  Pr.  (N.  Y.  Su-  sion,  in  respect  of  goods  and  chattels, 
preme  Ct.)  347.  is  either  to  allege  that  they  were  the 

Since  one  who  employs  a  broker  is  "  goods  and  chattels  of  the  plaintiff," 

presumed  to  deal  with   reference  to  or  that  he  was  *'  lawfully  possessed 

the  customs  of  brokers,  whether  known  of   them   as   of   his   own   property." 

to  him  or  not,  it  is  unnecessary,  in  a  With  respect   to  corporeal   heredita- 

complaintby  a  broker  against  his  prin-  ments,  the  form  is,  either  to  allege 

cipal,  to  allege  that  the  latter  knew  of  that  the  close,  etc.,  was  the  "close 

the  existence  of  a  custom  on  which  the  of  "  the  plaintiff,  or  that  he  was  "  law- 
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possession   is   either  not  applicable  or  not  sufficient,  the  title 
should,  in  general,  be  stated  in  its  full  and  precise  extent.^     See 

article  Title,  Ownership,  and  Possession. 


fully  possessed  of  a  certain  close." 
With  respect  to  incorporeal  heredita- 
ments, a  title  of  possession  is  gener- 
ally laid  by  alleging  that  the  plaintiff 
was  possessed  of  the  corporeal  thing 
in  respect  of  which  the  right  is  claimed, 
and  by  reason  thereof  was  entitled 
to  the  right  at  the  time  in  question; 
for  example,  that  he  "  was  possessed 
of  a  certain  messuage,  and  by  reason 
thereof  during  all  the  time  aforesaid 
of  right  ought  to  have  had  common 
of  pasture."  Heine  v.  Anderson,  2 
Duer(N.  Y.)3i8;  Malcohm  v.  O'Reilly, 
14  N.  Y.  Wkly.  Dig.  316;  Thomas  v, 
Desmond,  12  How.  Pr.  (N.  Y.  Supreme 
Ct.)  321;  Russell  V,  Clapp,  7  Barb. 
(N.  Y.)482;  Holstein  v.  Rice,  15  How. 
Pr.  (N.  Y.  Supreme  Ct.)  i;  Childs  v. 
Hart,  7  Barb.  (N.  Y.)  370;  Tell  v. 
Beyer,  38  N.  Y.  162;  Simmons  v. 
Lyons,  55  N.  Y.  671;  Hudson  River 
R.  Co.  V.  Loeb,  7  Robt.  (N.  Y.)  418; 
Levin  v.  Russell,  42  N.  Y.  251;  Sco- 
field  V.  Whitelegge,  49  N.  Y.  259;  Van 
Der  Minden  v.  Elsas,  36  N.  Y.  Super. 
Ct.  66;  Vantilburgh  v,  Hamilton,  2 
Mont.  413;  Stickney  v.  Smith,  5  Minn. 
486;  Sturman  v.  Stone,  31  Iowa  115: 
Dambmann  v.  White,  48  Cal.  439; 
Heeser  v.  Miller,  77  Cal.  192. 

An  allegation  that  the  plaintiff  is 
"the  owner"  of  land  is  of  an  ulti- 
mate fact,  and  is  a  sufficient  statement 
of  the  plaintiff's  right  in  an  action  to 
quiet  title.    Souter  v,  Maguire,  78  Cal. 

543« 

1.   California,— Yi^TCi  v.  Henderson, 

50  Cal.  367;  Broad  v.  Broad,  40  Cal. 

493- 

Iowa.— CowXt  V.  Cole.  20  lowk  481; 

Krott  w.  Tincher,  39  Iowa  628. 

Kansas, — Lappin  v,  Muroford,  14 
Kan.  17;  Saline  County  v.  Young,  18 
Kan.  440;  Leonard  v.  Ross,  23  Kan. 
300;  Leavenworth,  etc.,  R.  Co.  v, 
Leahy,  12  Kan.  124. 

Minnesota.  —  Kxm^Uon%  v.  Hinds, 
8  Minn.  254;  Rhone  v.  Gale.  12  Minn. 
54;  Hay  ward  v.  Grant,  13  Minn.  165; 
Frascr  ».  Williams.  15  Minn.  219; 
Dana  v.  Porter.  14  Minn.  478;  Hill  v, 
Edwards.  11  Minn.  22;  Daley  v.  St. 
Paul.  7  Minn.  390. 

Ne7v  K^>&.— Berney  v,  Drexel.  19 
N.  Y.  Wkly.  Dig.  348;  Thomas  v.  Des- 
mond,  12  How.  Pr.  (N.  Y.  Supreme 


Ct.)  321;  Adams  v,  Holley,  12  How. 
Pr.  (N.  Y.  Supreme  Ct.)  326;  Beal  v. 
Union  Paper  Box  Co.,  4  Civ.  Pro. 
Rep.  (N.  Y.  Super.  Ct.)  18:  Rose  v, 
Meyer,  7  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  219;  Prindle  v.  Caruthers, 
15  N.  Y.  425;  Horner  v.  Wood.  23 
N.  Y.  350;  Morange  v,  Mudge,  6 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  243; 
Ensign  v,  Sherman.  14  How.  Pr.  (N. 
Y.  Supreme  Ct.)  439;  Malcom  v. 
O'Reilly,  89  N.  Y.  156;  Severance  v. 
Griffith.  2  Lans.  (N.  Y.)  38;  St.  John 
V.  Northrup,  23  Barb.  (N.  Y.)  25. 

South  Carolina, — Abrams  v,  Mose- 
ley,  7  S.  Car.  150. 

Wisconsin, — Iowa  County  v.  Min- 
eral Point  R.  Co.,  24  Wis.  93. 

A  complaint  will  not  be  deemed 
defective  in  failing  to  allege  owner- 
ship in  the  plaintiff,  if  the  allegation 
is  made  by  reasonable  inference. 
Flenniken   v.    Buchanan,    21   S.   Car. 

432. 

A  complaint  by  an  administrator 
alleging  that  defendant  delivered  to 
plaintiff's  intestate  a  certain  certifi- 
cate of  deposit  impliedly  alleges  that 
such  intestate  was  the  holder  and 
owner  thereof.  Eans  v,  •  Exchange 
Bank.  79  Mo.  182. 

A  complaint  alleging  title  to  certain 
property  in  A.,  and  that  A.  sold,  as- 
signed, transferred,  and  set  over  the 
property  to  plaintiff,  is  a  sufficient 
averment  of  title  and  ownership  in 
plaintiff.  Odessa  Bank  v,  Jennings, 
18  Mo.  App.  651. 

In  all  cases  having  the  essential 
qualities  of  actions  in  rem^  it  is  suffi- 
cient, in  making  any  one  a  party  de- 
fendant, to  allege  that  he  has,  or 
claims  to  have,  some  interest  in  the 
property  described  in  the  complaint. 
Otis  V.  De  Boer,  116  Ind.  531. 

A  plaintiff  in  setting  out  his  title 
need  not  allege  the  performance  of 
conditions  subsequent.  Chouteau  v. 
Allen,  70  Mo.  290. 

Spaoiflo  Allegations  Control. — In  plead- 
ing title,  a  general  averment  must 
yield  to  a  specific  one,  and  if  the 
specific  allegations  do  not  show  title 
the  complaint  is  bad.  Morgan  v. 
Lake  Shore,  etc.,  R.  Co.,  130  Ind. 
loi;  Reynolds  v,  Copeland,  71  Ind. 
422;  Pinncy  v.   Fridley,  9  Minn.  34 j 
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81.  Fraud. — Where  the  action  is  founded  on  fraud,  the  com- 
plaint must  set  out  the  facts  and  circumstances  showing  the  fraud. 
A  general  averment  of  fraud  is  insufficient.*     See  article  FRAUD. 

22.  Time. — In  those  cases  only  where  the  allegation  of  time  in 
common-law  pleading  was  material  and  traversable  need  the  time 
now  be  stated.  The  complaint  may  wholly  omit  to  state  when 
the  facts  it  recites  took  place.^  See  article  Definiteness  and 
Certainty  in  Pleadings. 

23.  yalue. — The  plaintiff  has  a  latitude  in  making  allegations  of 
value.  Allegations  of  value  in  the  complaint,  when  not  descrip- 
tive of  the  subject  of  the  action,  need  not  be  proved  as  alleged  • 

24.  Damages. — General  damages,  such  as  necessarily  result,  need 
not  be  expressly  detailed  or  described  in  the  complaint,  and  are 
recoverable  under  the  common  conclusion  ;  but  special  damages 
must  be  specially  pleaded  in  the  complaint.*  See  article 
Damages. 

Haven  v,  Seeley,  59  Cal.  495;  Castro  did»  pursuant  to  said  act,  *  *  *  tbeo 

V,  Richardson,   18  Cal.  478;  Lick   v,  and  there  for  that  purpose  made,  give 

Diaz,  30  Cal.  75.     Contra,  Coryell  v.  to   plaintiff  reasonable  notice*'  was 

Cain,  16  Cal.  567;  Patterson  v.  Key-  held  insufficient  for  not  stating  that 

stone  Min.  Co.,  30  Cal.  360;  Gillespie  the  notice  was  *'of  not  less  than  ten 

V,  Jones,  47  Cal.  259.  days.**    Cruger  v.  Hudson  River  R. 

1.  Inness  v.  Willis,  14  N.  Y.  Wkly.  Co.,  12  N.  Y.  190. 

Dig.  270;  Mott  V.  Dunn,  10  How.  Pr.  8.  Chamblee  v.  McKenzie,  31  Ark. 

(N.  Y.  Supreme  Ct.)  225;  Ynguanzo  155;  Streeper  v.  Victor  Sewing  Macb. 

V.  Salomon,  3  Daly  (N.  Y.)  153;  Libby  Co.,  112  U.  S.  677. 

^v.   Rosekrans,   55   Barb.  (N.  Y.)  202;  Allegations  of  value  are  not  ad- 

Matlock  V.  Reppy,  47  Ark.  148;  Yeates  mitted  by  a  failure  to  controvert  them. 

V,  Pryor,  11  Ark.  58;  Steiner  v.  Par-  Union   Pac.    R.  Co.  v,   Pillsbury,  89 

sons   (Ala.,    1893),   13   So.    Rep.   771;  Kan.   652;  Chicago,   etc.,   R.  Co.  r. 

Blanchard  v»  Ware,  43  Iowa  537.  Northwestern  Union   Packet  Co.,  38 

Where  a  party  pleads  that  be  has  Iowa  377. 

been  defrauded,   he  must  so  aver  it  Where  a  complaint  alleges  that  the 

that  his  opponent  shall  have  notice  defendant  was  to  pay  a  sum  named 

of    it    and   opportunity  to  arrest  it.  for  a  certain   work   performed,  and 

Hilsen  v,  Libby,  44  N.  Y.  Super.  Ct.  also  alleges  its  value,  the  allegation 

12.  of  value  cannot  be  material  except  by 

But  the  plaintiff  is  not  compelled  to  treating  the  allegation  that  defendant 

go  to  the  extreme  of  setting  out  all  agreed  to  pay  plaintiff  a  certain  sum 

the  minute  facts  tending  to  establish  as  an  'allegation  of  the  promise  im- 

fraud.     Cowin  v,  Toole,  31  Iowa  516.  plied  by  law  to  pay  what  work  already 

8.  Fickett  v.  Brice,  22  How.  Pr.  (N.  performed  upon  request  was  reason- 

Y.  Supreme  Ct.)  194;  Thomas  v.  Dick-  ably  worth.     Meissner  v.  Brennan,  3i 

inson,  12  N.  Y.  364;  Backus  v.  Clark,  Civ.  Pro.  Rep.  (Buffalo  Super.  Ct.)  37- 

I  Kan.  303;  Gulf,  etc.,  R.  Co.  V.  Witte,  4.  Texas,  etc.,  R.  Co.  v.   Pollard, 

68  Tex.  295;  Wards  r.  Sparks,  53  Ark.  2  Tex.  App.  Civ.  Cas.,  g  481;  Gay  ». 

519;    Thornton   v.    Cochran,    51    Ala.  Winter,  34  Cal.  153;  Graves  v.  Waite. 

415;  Huckabee  v.  Shepherd,  75  Ala.  59  N.  Y.  156;  Thompson  v.  Gould,  16 

342;  Orr  V,  Miller,  98  Ind.  436;  Med-  Abb.   Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 

sker  v.  Pogue,  i  Ind.  App.  197.  424;  Argotsinger  v.  Vines,  82  N.  Y. 

A  complaint   to  recover   for  work  308;  Parsons  v,  Sutton,  66  N.  Y.  92; 

need   not   state  when  the  work  was  Stephens  v,  Howe,  34   K.  Y.  Saper. 

done.     Hnckus  v.  Clark.  I  Kan.  303.  Ct.  133;  Barnard  v.  Berwind,  7  N.  Y. 

Where  a  statute  required  "a   rea-  Wkly.    Dig.    519;    Brunswick-Balke- 

sonable  notice  of   not  less   than  ten  CoUender  Co.  v.  Brackett,  37  Mino. 

days/*  an  averment  "  that  defendant  58;  Boyce  v.   Graham,  91   lod.  490; 
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17.  SSPABATX  STATEKEKT  OF  8E7XBAI.  CAVSE8  07  ACTIOV.     (See 

also  article  Counts,  Paragraphs  and  Separate  Statements.) 
— 1.  Introductory. — If  the  complaint  contains  more  than  one 
cause  of  action,  each  cause  of  action  should  be  separately  stated.^ 
The  separate  statement  in  a  complaint  of  the  several  causes  of 
action  corresponds  to  the  practice  at  common  law  of  introducing 
several  counts  in  the  declaration.' 

2.  Mode  of  Separation. — There  is  no  particular  mode  in  which 
causes  of  action  are  to  be  separated.  Any  mode  which  apprises 
the  defendant  of  what  is  intended  is  sufficient.' 

Gamble  v.  Mullin,  74  Iowa  99;  Linder  23;  Richardson  v.  North rup,  66  Barb. 

V,  l^ke,6  Iowa  164;  Tucker  v.  Parks,  (N.  Y.)85;  Adams  v^  Holley,  12  How. 

7  Colo.  62;  Pueblo  V.  Griffin,  10  Colo.  Pr.   (N.   Y.  Supreme  Ct.)  326;  Long- 

366;  Loeb  V.    Kamak,    i   Mont.    15a;  worthy  v,  Knapp,  4  Abb.  Pr.  (N.  Y. 

State  V.  Blackman,  51  Mo.  319.  Supreme  Ct.)  115;  Moore  v.  Nowell, 

\.  New  York, — ViThere  the  complaint  94  N.   Car.   265;  Harris  v.  Sneeden, 

sets  forth  two  or  more  causes  of  ac-  104  N.  Car.  369. 

tion,  the  statement  of  the  facts  con-  Hot  a  Babstantial  Bight.— The  pro- 
stituting each  cause  of  action  must  be  vision  of  the  codes  requiring  the 
separate  and  numbered.  N.  Y.  Code  causes  of  action  to  be  separately 
Civ.  Pro.«  §483.  stated  and   numbered  is  merely  one 

California,  —  McCarty  v,  Fremont,  of  practice,  over  which  the  trial  court 
23  Cal.  196;  Watson  v,  San  Francisco,  has  control,  and  any  action  in  regard 
etc.,  R.  Co.,  41  Cal.  17;  Cosgrove  v.  thereto  by  such  court  is  not  the  sub- 
Fisk,  90  Cal.  75;  Sharp  v.  Miller,  54  ject  of  review  on  appeal.  Goldberg 
Cal.  329;  White  v.  Cox,  46  Cal.  169;  v,  Utley,  60  N.  Y.  428. 
Gates  V.  Kiefif,  7  Cal.  124;  Natoma  2.  Benedict  v,  Seymour,  6  How. 
Water,  etc.,  Co.  v,  Clarkin,  14  Cal.  Pr.  (N.  Y.  Supreme  Ct.)  298. 
545;  Boles  V.  Cohen,  15  Cal.  151 ;  Smith  The  paragraphs  in  a  code  complaint 
V.  Richmond,  15  Cal.  501;  McCarty  v.  take  the  place  of  counts  in  a  common- 
Fremont,  23  Cal.  196;  Valencia  v,  law  declaration,  and  in  an  answer 
Couch,  32  Cal.  340;  Nevada  County,  they  take  the  place  of  several  pleas 
etc..  Canal  Co.  v,  Kidd,  37  Cal.  284;  at  common  law.  Norman  v.  Rogers, 
Treat  T'.  Forsyth,  40 Cal.  484;  Haskell  29  Ark.  365;  Hunt  v.  San  Francisco, 
V,  Haskell,  54  Cal.  262;  People  v,  11  Cal.  250;  Ransom  v.  McClees,  64 
Central  Pac.  R.  Co.,  83  Cal.  393.  N.  Car.  17;  Speight  v,  Jenkins,  99  N. 

Indiana,  —  Schenck   v,    Butsch,   32  Car.  143.     See  article  Counts. 

Ind.  338.  Texu.  —  **  We     know     nothing    of 

Iowa, — Sands  v.  Wood,  i  Iowa  263.  counts  in  our  practice;  they  belong 

Kansas, — Stewart  v,  Balderston,  10  to  declarations  at  common  law;  our 

Kan.  143.  petition  should  not  be  marred  in   its 

Kentucky,  —  Bonney  v,   Reardin,   6  simplicity  by  an  attempt  to  introduce 

Bush  (Ky.)  36.  such   terms.  *  *  *  Our  petition  was 

Missouri,  —  Marsh  v.  [Richards,  29  designed  to  be  a  plain,  straightfor- 

Mo.  99;  Doan  v.   Holly,  25  Mo.  357:  ward   statement  of  the  cause  of  ac- 

Childs    V,  State    Bank,    17   Mo.    213;  tion,  without  repetition  or  circumlo- 

Mooney  z'.  Kennett,  19  Mo.  552;  Phil-  cution;    and    we    cannot   permit  the 

lippi   V,    McLean,    5    Mo.    App.    567;  same  matter  to  be  again  and  again 

Peyton  v.  Rose,  41  Mo.  257;  Hender-  presented  by  a  change  of  phraseology 

son  V.  Dickey,  50  Mo.  161;  Thornton  or    transposition    of    words."      Per 

V,  Irwin,  43  Mo.  153.  Lipscomb,  J.,  in  McClelland  v.  Smith, 

New  York, — Waller  v.  Raskan,   12  3   Tex,   214.      See  also  Caldwell    v. 

How.  Pr.  (N.  Y.  Supreme  Ct.)  28.  Haley,  3  Tex.  3x7;  Beal  v.  Alexander, 

Texas, — St.  Louis,  etc.,  R.  Co.   v,  6  Tex.  531. 

Edwards,  3  Tex.  App.  Civ.  Cas.,  §346.  8.  Hall  v.  McKechnie,  22  Barb.  (N. 

Wisconsin.  —  Kewaunee  County  v,  Y.)  244 — but  this  was  a  case  in  a  jus- 
Decker,  30  Wis.  624.  tice's  court. 

But  see  Stadler  v,  Parmlee,  lo  Iowa  Where  several  mechanics'  liens  are 
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3.  Each  Connt  to  be  Complete. — Each  count  in  a  complaint  con- 
taining more  than  one  cause  of  action  must  contain,  in  and  of  it- 
self, a  full  and  complete  statement  of  all  the  facts  constituting  the 
cause  of  action  sought  to  be  stated.* 

But  Mattenof  Mere  Inducement,  and  not  of  the  gravamen  of  the  action, 
having  been  stated  in  the  first  count  of  the  complaint,  need  not 
and  ought  not  to  be  repeated,  but  should  be  merely  referred  to 
in  a  subsequent  count.* 

united  in  one  complaint,  and  there  is  tended  to  have  it  understood  as  set- 

a  distinct  statement  of  the  facts  as  to  ting   forth   two  causes  of  action  or 

each  lien,  there  is  a  sufficient  separate  only  one,  it  was  held  that  a  moiioD  to 

statement  of  each   cause   of    action,  require  plaintiff  to   separately  state 

though   they    are    not   numbered   or  andnumbertfae  causes  of  action  should 

otherwise  formally  designated.  Booth  be  granted.     Oakley  v.  Tuthill,  7  Civ. 

V,  Pendola,  88  Cal.  36.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  339. 

Express  words  of  separation  are  not        And  see  Prows  v.  Ohio  Valley  Ins. 

essential.     Gates  v,  Kieff,  7  Cal.  124.  Co.,  2  Cin.  Sup.  Ct.   Rep.  14,  where 

But  a  statement  of  a  separate  cause  the  paragraphs  in  the  complaint  were 

of  action   should  begin  with   appro-  held  not  to  state  different  causes  of 

priate  words  to  designate  it  as  such;  action,  but  all  together  to  state  one 

the  causes  of  action  should  be  distin-  cause  of  action.      Compare  Keens  v. 

guished  by  the  phrase,   "and  for.  a  Gaslin,  24  Neb.  310. 
further  cause  of  action  the   plaintiff         1.   California, — Barlow  v.  Burns,  40 ' 

complains,'*     etc.,     or     some     other  Cal.  353;  Haskell  v.  Haskell,  54  Cal. 

equivalent  words.     Benedict  v,  Sey-  262;  Loup  v.  California  Southern  R. 

mour,  6  How.  Pr.  (N.  Y.  Supreme  Ct.)  Co.,  63  Cal.  97;  Moseley  v.  Hency, 

298.  66  Cal.   478;  Pennie  v.   Hildreth,  81 

Bill  of  Partioiilars. — The  requirement  Cal.  127. 
that  causes  of  action  must  be  sepa-  Indiana, — Leabo  v.  Detrick,  18  Ind. 
rately  stated  in  the  complaint  is  not  414;  Day  v.  Vallette,  25  Ind.  42;  Lad- 
satisfied  by  their  separation  in  a  bill  low  v,  Ludlow,  109  Ind.  199. 
of  particulars  annexed  thereto.  Baker  Iowa. — Cooper  v.  French,  52  Iowa 
White  Brass  Co.  v,  Donahue,  Daily  531;  Michigan  Nat.  Bank  v.  Green, 
Reg.,  Jan.  23,  1884.  33  Iowa  140. 

Vumbflred. — Some  codes  require  the        Missouri,  —  Boeckler    v,  Missouri 

causes  of  action  to  be  numbered.     See  Pac.  R.  Co.,  16  Mo.  App.  448:  Clark 

N.  Y.  Code  Civ.  Pro.,  §483.  v,   Whittaker  Iron  Co.,  9  Mo.  App. 

If  the  causes  of  action  are  stated  in  446;  Russell  v.  Hannibal,  etc.,  R.Co., 

paragraphs  separately  numbered  it  is  83  Mo.  507. 

enough.     Parsons  v,  Hayes,  4  N.  Y.        New  York, — Landau  v.  Levy,  i  Abb. 

Month.  L.  Bull.  31.  Pr.  (N.  Y.  Super.  Ct.)  376:  Victory 

If  two  causes  of   action  are  sepa-  Webb,  etc.,  Mfg.  Co.  v,  Bcecher,  55 

rately  numbered  in  the  complaint,  al-  How.   Pr.   (N.  Y.  Supreme  Ct.)  i^J 

though  the  second  cause  is  stated  in  Sinclair  v.  Fitch,  3  E.  D.  Smith  (N. 

a  paragraph  numbered  five,  this  is  a  Y.)  677. 

compliance'  with  the  code,  and  a  mo-        South  Carolina, — Hammond  «'•  ^    . 

tion  to  have  the  two  causes  separately  Royal,    etc.,    R.   Co.,   15  S.  Car.  ^» 

stated   will   be   denied.      Parsons   v,  Latimer  v,  Sullivan,  30  S.  Car.  i'^' 
Hayes,  4  N.  Y.  Month.  L.  Bull.  31.  7Vx«j.— Yale  v.  Ward.  30  TeX-  '7- 

Paragraph!. — The  use  of  paragraphs         Wisconsin,  —  Curtis   v.    Moofc.  }3 

is  not  decisive  of  the  question  as  to  Wis.   134;  Catlin  v,  Pedrick,  i7  "*  ' 

whether  several  causes  of  action  are  88;  Sabin  v,  Austin,  19  Wis.  4^^'     .. 
attempted  to  be  set  out.     Where,  in        8.  Curtis   v,    Moore,    15  Wis-   ^^*'. 

an  action  for  false  arrest,  the  com-  Abendroth  v,  Boardley,  27  Wi^'  "gl 

plaint  alleged  two  arrests  on  separate  Bricker  v,  Missouri  Pac.  R.  ^^•'  ^^ 

days,  and  the  complaint  was  divided  Mo.  391:  St.  Louis  Gas  Light      ^jj. 

into  paragraphs,  and  each  arrest  set  St.  Louis,  86  Mo.  495;  Keier  V'      .£. 

out  in  a  different  paragraph,  but  it  did  souri  Pac.  R.  Co..  12  Mo.  ApP'    jq 

not  appear  whether  the  pleader  in-  Boeckler  v,  Missouri  Pac.  R.  C^" 
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Indiana. — The  doctrine  of  reference  from  one  count  to  another 

seems  to  be  rejected  in  Indiana.  It  is  there  held  that  the  allega- 

Mo.  App.  448;  Haskell  v.  Haskell,  54  tion   that  defendants   were  husband 

Cal.  262;  Reading  v,  Reading,  96  Cal.  and  wife  was  broad  enough  to  cover 

4;  Green  v,  Clifford,  94  Cal.  49;  Sin-  all  the  paragraphs.     Ronnie  v.  Ryder 

clair  V.  Fitch,  3  E.  D.  Smith  (N.  Y.)  (Brooklyn  City  Ct.),  28  N.  Y.  St.  Rep. 

677.  141. 

The  official  character  of  the  defend*  Corporate  Ezistenoe. — If  proper  aver- 
ant  may  be  averred  in  one  count  and  ments  be  made  in  the  first  count  of  a 
referred  to  in  another.  Baldwin  v,  complaint  showing  the  corporate  ex- 
Ellis,  68  Cal.  495.  istence  and  powers  of  parties  to  the 

Where  the  complaint  in  an  action  action,  they  need  not  be  repeated  in 

against  an  executor  contains  several  subsequent  counts.     The   Aull   Sav. 

causes  of  action  separately  stated,  an  Bank  v.  Lexington,  74  Mo.  104;  Fisher 

allegation    showing   the   defendant's  v.  Universal  Cooking  Crock  Co.,  N. 

representative  character  need  not  be  Y.  Daily  Reg.,  April  26,  1887. 

contained  in  each  count.     One  such  A     complaint     containing    several 

allegation  at   the  conclusion  of    the  counts  upon  several  debts  of  a   cor- 

complaint  is  sufficient.      Moseley  v.  poration,  with  which  a  stockholder  is 

Heney,  66  Cal.  479.  sought  to  be  charged,  must  state  in 

The  parties  to  a  suit  being  named  each  count  the  existence  of  the  cor- 
in  the  first  paragraph  of  the  com-  poration,  and  facts  showing  the  de- 
plaint,  their  names  need  not  be  re-  fendant's  proportionate  share  of  lia- 
peated  in  subsequent  paragraphs;  so  bility  for  each  debt,  or  must  refer  to 
that  in  an  action  to  foreclose  several  the  statement  of  these  facts  in  the 
mortgages  executed  by  a  decedent,  a  first  count.  Bidwell  v,  Babcock,  87 
second   paragraph  of  the  complaint  Cal.  29. 

alleging  that  he  died,  "  leaving  the  See  the  case  of  Loup  v.  California 

widow  and  heirs  at  law  named  in  the  Southern  R.  Co.,  63  Cal.  99,  where  a 

first  paragraph  of  this  complaint,"  is  count  of  the  complaint  was  held  bad 

not  objectionable.     Thompson  v,  Ed-  because  not  averring  corporate  exist- 

wards,  85  Ind.  414.  ence.      It  was  held  that  each  count 

Facts  showing  the  character  or  should  aver  corporate  existence  in  an 
right  in  respect  of  which  parties  to  action  against  a  corporation, 
the  action  have  been  made  such  form  Matter  of  Sabstanoe.  —  Matters  con- 
properly  the  commencement  of  the  stituting  the  ^raz/a/^^n  of  one  cause  of 
complaint,  distinct  from  the  several  action  cannot  be  pleaded  by  reference' 
counts,  and  equally  applicable  to  them  to  another.  Haskell  v,  Haskell,  54 
all.  Abendroth  v.  Boardley,  27  Wis.  Cal.  262;  Pennie  v,  Hildreth,  81  Cal. 
555.  127;  Flynn  v.  Bailey,  50  Barb.  (N.  Y.) 

Thus,  allegations  in  a  complaint  in  73;  Victory  Webb  Mfg.  Co.  v.  Beecher, 

slander  for  words  spoken  by  the  fe-  55  How.  Pr.  (N.  Y.  Supreme  Ct.)  193; 

male  defendant  of  the  female  plaintiff.  Murphy  v.   Estes,  6  Bush  (Ky.)  532; 

that  at  the  time  of  speaking  the  de-  Alexander  v,  Lupe,  11  Mo.  App.  597. 

famatory    words    thereinafter    men-  Marriage  and   residence    must    be 

tioned  the  defendants  were  husband  averred  in  each  count  of  a  complaint 

and  wife,  and  that  plaintiffs  were  hus-  for  divorce.     Haskell  v,  Haskell,  54 

band  and  wife  when  the  action  was  Cal.  265. 

commenced,  are  properly  part  of  the  A  complaint  is  bad  which  classifies 

commencement  of  the  complaint,  and  and  groups    together    the    principal 

need   not  be  repeated  in  the  second  facts   constituting    six   hundred   and 

count,    although    that  is   for  words  seventy  separate  and  distinct  causes 

different  from  those  charged  in  the  of  action,  and  alleges  such  facts  in 

first  count.   .Abendroth  v,  Boardley,  general  terms  (six  hundred  and  sev- 

27  Wis.  555.  enty  separate  and  distinct  facts  being 

A  complaint  in  slander  alleged  that  stated  in  one  general  allegation),  in 

at  the  time. of  committing  the  griev-  one   general   heading    to    said   com- 

ances     mentioned    defendants    were  plaint,  and  does   not  state  the  facts 

husband  and  wife.     It  then   alleged  constituting  each  cause  of  action  in  a 

three  separate  slanders  in   different  separate  count,  but  simply  refers  in 

paragraphs.     Held^  that  the   allega-  each  count  to  the  facts  as  stated  in 
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tions  of  one  paragraph  of  a  pleading  cannot  be  aided  by  reference 
to  allegations  of  another  paragraph,  but  each  paragraph  must  be 
complete  of  itself.     This  rule  seems  to  obtain  with  regard  to  all 
matter,  whether  of  inducement  ox  gravamen,^ 
Tnj». — A  cause  of  action  may  be  completely  stated  without  a 

said  general  heading.     Such   a  com-  of  action  plaintiff  makes  part  thereof 

plaint  does  not,  nor  does  any  count  each  and  every  allegation  contained 

thereof,    state    facts    sufficient,    wfii  in  the  first  and  second  causes  of  action 

//r<2</^</,  to  constitute  a  cause  of  action,  herein,  so  far  as  the  same  set  forth 

Stewart  v,  Balderston,  lo  Kan.  131.  the  promises  and  agreements  made  by 

But  see  the  following  cases,  which  and  between  plaintiff  and  defendant, 

would  seem  to  hold    that  any   fact,  and   the    obligations    arising    there* 

whether  of  the  ^ravrim^M  of  the  action  from."     Jasper  v.  Hazen,  a  N.  Dak. 

or  mere  inducement,  when  once  re-  402. 

cited  in  one  count,  may  be  referred  to  A  separate  allegation  in  a  complaint, 

in  subsequent  counts,  without  a  repe-  stating  that  by  reason  of  the  premises 

tition  of  such  fact:  Eldridge  v.  liar-  plaintiff    had    sustained    damage  in 

greaves,  30  Neb.  638;  Stone  v.  Wc-  being  unable    to  let  her  house  and 

dover,  2  Mo.  App.  247;  Ward  f.  Kelly,  had   lost    the    rental    thereof,  there 

7  Mo.  App.  565;  Hrainard  v.  Ritt-  being  no  direct  reference  to  what  had 
berger,  2  Clev.  (Ohio)  154;  Yost  tr.  preceded,  violates  the  rule  requiring 
Commercial  Bank,  94  Cal.  494;  Cruver  each  separate  cause  of  action  to  be 
V.  Chicago,  etc.,  R.  Co.,  62  Iowa  460;  complete  in  itself,  and  should  be  re- 
Leavenworth,  etc.,  R.  Co.  v,  Wilkins,  quired  to  be  made  definite  and  certain. 
45  Kan.  674;  Gertler  v,  Linscott,  26  McKenzie  v.  Fox  (Supreme  Ct.),  39  N. 
Minn.  92.  Y.  St.  Rep.  106.     See  Wardr.  Guyer, 

A  second  cause  of  action  is  not  de-  3  Thomp.  &  C.  TN.  Y.)  58,  whereitwas 

murrable  because,  instead  of  restat-  held  that  the  reference  was  not  explicit 

ing  facts  set  out  in  the  first  cause  of  enough  to  make  a  fact  stated  in  the 

action,  it  makes  that  count  a  part  of  first  count    a    part   of    the    second 

the  second.     Hughes  t^.  Farmers' Ins.  count. 

Co.,  2  Clev.  (Ohio)  125.  A  reference  in  the  subsequent  counts 

Where  several  breaches  of  the  same  to  allegations  in  the  first,  by  the  words 
contract  were  stated  in  different  "as  above  stated,"  is  sufficient.  Wood- 
counts,  it  was  held  that  the  aver-  bury  v.  Deloss,  65  Barb.  (N.  Y.)  50^ 
ments  as  to  the  contract  and  perform-  See  Velie  v.  Newark  City  Ins.  Co.,  23 
ance  need  not  be  repeated  if  they  were  N.  Y.  Wkly.  Dig.  456;  Green  v.  Clif* 
by  some  reference  made  applicable,  ford,  94  Cal.  49. 
Rowland  v,  Phalen,  i  Bosw.  (N.  Y.)  1.  Mason  v.  Weston,  29  Ind.  561J 
43<  Entsminger  v.  Jackson,  73  Ind.  t44' 

Ezprest  Beferenoe.  —  But  any  refer-  Potter  v.  Earnest,  45  Ind.  416;  Wood- 

ence  from  one  count  to  another,  to  be  ward  v.  Wilcox,  27  Ind.  207;  Clarke 

good,  must  be  expressly  made  by  ap-  v.  Featherston,  32  Ind.  142;  Silvers  p. 

propriate    statements.       Bid  well     v.  Junction  R.  Co.,  43  Ind.  435;  McCar- 

Babcock,  87  Cal.  29;  Haskell  v.  Has-  nan  v,  Cochran,  57  Ind.  166;  Lynnv. 

kell,  54  Cal.  262;  Gilchrist  v,  Schmid-  Crim,  96  Ind.  89;  Farris  v,  Jones,  IW 

ling,  12  Kan.  269;  Krutz  r.  Fisher,  8  Ind.  498;  Littler.  Hamilton  County, 7 

Kan.  90:    Russell  v.   Hannibal,  etc.,  Ind.  App.  118;  Jaqua  v.  Woodbury,  3 

R.   Co.,  83  Mo.   507;    Victory  Webb,  Ind.  App.  289;  Hannon  v.  Hill^fo- 

etc.,  Mfg.  Co.  V.  Beecher,  55  How.  loi  Ind.  310;  Larsh  v.  Test,  48^""* 

Pr.  (N.  V.  Supreme  Ct.)  193;  Reiners  130. 

V.  Brandborst,  59  How.   Pr.   (N.    Y.  Exhibit.  —  But   where    more   p*f»- 

Supreme  Ct.)  91;  Anderson  v»  Speers,  graphs  than  one  arc  ba^ed  upon  the 

8  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  same   written  instrument,  each  pro- 
382.  fessing  to  set  out  a  copy  thereof,  out 

The  reference  must  point  out  some  copy,  attached  to  such  pleading,  »■ 

particular  fact.    The  court  refused  to  sufficient.    Maxwell  v.  Brooks, 54*""* 

consider  the  following   reference  as  98;    Peck   v.    Hensley,   21   ^^^\^, 

an  averment  of  fact,  because  too  gen-  Contra,  Pennsylvania  Co.  v,  Ho^e  • 

eral  and  vague:  "For  a  third  cause  man,  69  Ind.  18. 
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demand  for  relief  being  at  the  end  thereof.  The  complaint  need 
only  contain  one  prayer  at  the  end  of  the  complaint,  applicable 
to  all  the  counts.*  ^ 

4.  Several  Counts  for  One  Cause  of  Action. — Under  the  code  a 
single  cause  of  action  should  not  be  stated  in  several  counts  with 
variations  of  mere  form  or  detail.  But  where  plaintiff  cannot 
know,  before  the  evidence  is  all  in,  the  precise  nature  and  limits 
of  defendant's  liability  to  him,  he  may  state  his  cause  of  action 
variously  in  different  counts  of  the  complaint.  See  article 
Counts,  Paragraphs,  and  Separate  Statements. 

6.  Eemedy  for  Not  Separating. — If  the  plaintiff  does  not  sepa- 
rately  state  his  several  causes  of  action"  in  the  complaint,  a 
motion  lies  to  compel  the  complaint  to  be  made  more  definite  and 
certain  by  the  separation  of  the  cause,  of  action.  See  article 
Counts,  Paragraphs,  and  Slparate  Statements. 

V.  Pbateb. — The  codes  all  provide  that  the  complaint  shall 
contain  a  prayer ;  *  but  under  a  general  prayer  for  relief  the  court 
may  grant  any  relief  consistent  with  the  facts  set  out  in  the 
complaint.' 


1.  Spears  v.  Ward,  48  Ind.  54i- 
Where  two  grounds  of  action  are 
properly  stated  in  a  complaint,  each 
stating  the  damages  sustained,  the 
prayer  for  relief  on  both  grounds  is 
sufficiently  stated  if  it  appears  at  the 
close  of  the  complaint,  although  the 
amount  claimed  is  only  the  same 
claimed  as'  damages  in  the  second 
ground  of  action.     Larkin  v,  Taylor, 

5  Kan.  433-  ,  .    , 

If  a  complaint  contains  two  inde- 
pendent counts,  each  complete  within 
Itself,  and  concluding  with  its  own 
appropriate  prayer  for  relief  and  sep- 


arately signed  by  counsel,  the  prayer 
to  the  second  count  will  not  be  deemed 
to  have  any  reference  to  the  first,  and 
on  a  verdict  on  the  first  count  only 
the  relief  granted  will  follow  the 
prayer  of  that  count.  Nevada  County, 
etc.,  Canal  Co.  v,  Kidd,  37  Cal.  282, 
Compare  Taylor  v.  Perry,  48  Ala.  240; 
Blanchard  v,  Jefferson,  28  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  237. 

2.  "  The  complaint  must  contain 
*  *  *  a  demand  of  the  judgment  to 
which  the  plaintiff  supposes  himself 
entitled."     N.Y.  Code  Civ. Pro., §481. 

8.  See  article  Pilayer  po&  Relief. 
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Sec  INFORM  A  TIONS  AND  COMPLAINTS. 


CONCEALMENT  OF  BIRTH  OR  DEATH. 


Indietment. — An  indictment  for  concealing  the  birth  or  the  death 
of  a  child,  being  always  drawn  upon  a  statute,  should  charge  the 
offense  in  substantial  compliance  with  the  statute.*  Where  the 
statute  applies  to  bastard  children  only,  the  indictment  must 
alle^^e  that  the  child  was  a  bastard.*  It  must  also  be  alleged 
that  the  child  is  dead,'  but  the  indictment  need  not  state  whether 
it  died  before,  at,  or  after  its  birth.*     Under  some  statutes  it  has 


1.  State  V,  White.  76  Mo.  96. 

A  count  in  an  indictment  upon  which 
a  defendant  was  convicted  averred 
that  she  brought  forth  alive  a  bastard 
child,  which  immediately  died,  and 
that  she  did  endeavor  privately  to  con- 
ceal the  death  of  said  child,  so  that  it 
might  not  come  to  light,  by  casting 
and  throwing  the  body  of  said  child 
into  a  certain  privy,  with  intent  to 
conceal  the  death  of  said  child.  The 
court  arrested  judgment  because  the 
indictment  did  not  aver,  in  the  lan- 
guage of  the  act  under  which  it  was 
brought,  that  it  was  done  ''so  that 
it  may  not  come  to  light  whether  it 
was  born  dead  or  alive,  or  whether 
it  was  murdered  or  not."  Com.  v, 
Clark,  2  Ashm.  (Pa.)  105. 

Saffloient  Averment  of  Offense. — An 
indictment  charging  that  defendant 
"unlawfully  and  wilfully  did  endeav- 
or to  conceal  the  birth  of  a  new-born 
male  child,  not  yet  named,  of  her,  the 
said"  defendant,  *'  by  then  and  there 
secretly  placing  and  leaving  the  dead 
body  of  said  child  in  a  secret  place, 
contrary  to  the  form  of  the  statute," 
etc.,  sufficiently  charges  the  offense 
under  §  1004,  Code  N.  Car.  State  v. 
Stewart,  93  N.  Car.  539. 

An  indictment  charging  that  de- 
fendant did  cast  and  throw  the  dead 


body  of  the  child  into  soil  in  a  privy, 
"and  did  thereby  then  and  there  un- 
lawfully dispose  of  the  dead  body  of 
the  child  and  endeavor  to  conceal  the 
birth  thereof,"  sufficiently  charged  the 
endeavor  to  conceal  the  birth,  as  the 
word  "thereby"  applied  to  the  en- 
deavor as  well  as  to  the  disposing  of 
the  dead  body.  Reg.  v,  Coxhead,  i 
C.  &  K.  623.  For  form  of  indictment 
under  English  statutes  see  i  Arch- 
bold  Cr.  Pr.  298. 

2.  Sullivan  r.  State,  36  Ark.  64. 

8.  Rex  V,  Davis,  i  Russ.  C  « 
M.  779;  Douglass  V.  Com.,  8  Watts 
(Pa.)    535;    State    v.    Ellis,   43  Ark" 

93.  - 

SoAdent  Averment  of  Destli-  —  i^ 
Boyles  v.  Com.,  2  S.  &  R.  (Pa.)  39.  *" 
averment  that  "the  said  infant  hav- 
ing on  the  day  and  year,  etc.,  died, 
[the  mother]  did  endeavor  to  conceal 
the  death  of  said  infant."  was  held  to 
be  a  sufficient  averment  of  the  death 
of  the  child. 

4.  Reg.  V.  Coxhead,  i  C.  &  K.  623; 
State  V.  Ellis,  43  Ark.  93. 

In  State  v.  White,  76  Mo.  96,itwa» 
held  that  it  was  not  necessary  to  aver 
that  the  child  was  dead  at  the  time  01 
the  alleged  disposal  or  concealmeflt;  J* 
being  immaterial  whether  it  was  still- 
born or  not. 
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been  held  necessary  to  allege  in  what  manner  and  by  what  acts 
this  concealment  was  effected,*  but  under  others  such  an  allega- 
tion is  unnecessary.*     Specific  intent  need  not  be  averred.' 


1.  An  indictment  for  concealing  the 
birth  of  a  child  "  by  secretly  disposing 
of  the  dead  body,"  under  9  Geo.  IV.,  c. 
31,  §  14,  without  showing  the  mode  of 
disposing  of  the  dead  body,  was  held 
bad.     Reg.7'.Hounsell,2  M.&  Rob.29a. 

So  Gen.  Stat.  Ky.,  g  14,  art.  4,  c.  29, 
contemplates  a  physical  concealment 
of  a  bastard  child,  either  by  drowning, 
secretly  burying,  or  in  some  other 
way;  and  therefore  the  acts  constitut- 
ing the  offenses  must  be  stated  in  the 
indictment.  Foster  v.  Com.,  12  Bush 
(Ky.)  373. 


Thus  the  allegation  that  the  accused 
*'  did  feloniously  conceal  the  birth  of 
a  bastard  child,  the  issue  of  her  body, 
by  secreting  the  said  child  so  that  it 
might  not  be  knowr  whether  or  not  it 
had  been  born  alive,  said  child  being 
dead  when  found,"  is  only  the  state- 
ment of  a  conclusron  of  law,  and  is 
insufficient  to  support  a  judgment  of 
conviction.     Foster  r.  Com.,  12  Bush 

(Ky.)  373. 

8.  State  V.  Ellis,  43  Ark.  93;  Boyles 
V.  Com.,  2  S.  &  R.  (Pa.)  39. 

9.  Sute  V.  White,  76  Mo.  96. 


4  Encyc.  PI.  &  Pr. — 40. 
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CONDEMNATION   PROCEEDINGS 

Sec  EMINENT  DOMAIN. 


CONDITIONS   PRECEDENT. 

By  Truman  Waldron. 

L  DBFiinnov^  627. 
IL  Of  the  Pleadikg  of  Pbefobxavce  dt  Oshxeai,  637. 

1.  Necessity  for  Pleadings  627. 

2.  Excuses  for  Nonperformance^  6291 

3.  How  Pleaded^  632. 

a.  At  Common  Law,  632. 
b»  Under  Statutes,  633. 

UL  Fabticitlab  JjrsTAKCEB  07  Ck)]n)moir8  Fbbgedeht,  ^^ 

I.  Arising  in  Agreement,  635. 

a.  Antecedent  Consideration,  635. 

b.  Mutual  Covenants,  635. 

€,  Contracts  for  Personal  Service,  (i'fi. 
d.  Concurrent  Acts— Tender,  62IS, 
#•  Bills  of  Lading — Notice,  640. 

f.  Notice  and  Proofs  of  Loss  in  Contracts  of  Insuranct*  ^ 
^.  Certificates  of  Architects  and  Engineers,  643. 
h.  Reference  to  an  Umpire  or  to  Arbitrators,  645. 
i.  Contract  to  Perform  Work  Satisfactorily,  (a^^, 
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Of  tht  PlAftding  oC     CONDITIONS  PRECEDENT.  Pttfdmuuioa. 

/  Performance  upon  a  Contingency,  645. 
k.  Demand,  646. 
X  Arising  by  Implication  of  Law,  647. 

a.  Demand  or  Request  Generally,  647. 

b.  Demand  and  Notice  in  Actions  on  Commercial  Paper ^  649. 

(i)  Action  against  Maker,  649. 

(2)  Action  against  Indorser,  650. 

c.  Insurable  Interest,  652. 

d.  Notice,  653. 

3.  Statutory  Conditions  Precedent,  6^^, 

a.  General  Rule,  655. 

b.  Action  Authorized  by  Statute,  655. 

c.  Penal  Actions,  657. 

d.  Presentation  of  Claim  to  Executor  or  Administrator,  657. 

e.  Actions  against  Heirs,  etc,,  on  Claims  against  Decedent,  658. 
f.  Presentation  and  Disallowance  of  Claim,  658. 

(i)  Generally,  658. 

(3)  Notice  of  Injuries  and  Statement  of  Claim,  659^ 
g*  Performance  How  Pleaded,  660. 

IV.  OBJECTIOir  FOB  FAILtTBS  TO  PLEAD  PlSIOBXAVOE,  66a 

1.  At  Any  Statue  of  the  Action,  66o, 

2.  Motion  to  Dismiss,  661. 

3.  General  Demurrer,  661. 

4.  Plea  or  Answer,  661. 

5.  Objection  on  the  Trial,  662. 

6.  Motion  in  Arrest,  662. 

7.  Defect  Cured  by  Verdict,  662. 

y.  PLIA  OB  AH8WEB  TO  ALLBQATIOV  OF  PEBFOBXAITCE,  663. 

VI  NomnT  FOB  Failube  of  Pboof,  663. 

L  DeFINITIOK. — A  condition  precedent  calls  for  the  performance 
of  some  act  or  the  happening  of  some  event,  after  the  terms  of 
the  contract  have  been  agreed  upon,  before  the  contract  shall  take 
effect ;  that  is  to  say,  the  contract  is  made  in  form,  but  does  not 
become  operative  as  a  contract  until  some  future  act  is  performed 
or  some  subsequent  event  occurs.* 

n.  Of  the  Pleadiko  of  Pebfoekaitce  nr  Oehebal— 1.  Hecessity  for 

Pleading. — While  a  condition  which  qualifies  or  defeats  the  plain- 
tiff's claim,  being  a  condition  subsequent,  may  be  safely  ignored 

1.  *'  Hence  it  is  said:  '  A  condition  Condltioni  HaveKo  Idiom. — The  word 

precedent  doth  get  and  gain  the  thing  *'  precedent  "  is  not  necessary  to  war- 

or  estate  made  upon  condition,  by  the  rant  the  interpretation  of  a  condition 

performance  of  it;  as  a  condition  sub-  as  of  that   nature.       Whether    it   is 

sequent    keeps    and    continues    the  precedent  or  subsequent  is  a  question 

estate  by  the  performance  of  the  con-  purely    of    intent,  and   the   intention 

dition.'     Jacob's  Law  Diet.,  tit.  Con-  must  be   determined   by  considering 

dition."     Redman  v.  ^tna  Ins.  Co.,  not   only  the  words  of  the    particular 

49  Wis.  439.  clause,  but  also  the  language  of  the 

**A  condition  precedent  is  one  whole  contract,  as  well  as  the  nature  of 
which  is  to  be  performed  before  some  the  act  required  and  the  subject  mat- 
right  dependent  thereon  accrues,  or  ter  to  which  it  relates.  Bucksport, 
some  act  dependent  thereon  is  per-  etc.,  R.  Co.  v.  Brewer,  67  Me.  295; 
formed."  California  Civil  Code,  §  Robbins  v.  Gleason,  47Me.  259;  Jack- 
I436»  son  V.  Myers,  3  Johns.  (N.  Y.)  395. 
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by  the  plaintiff  in  his  pleading,*  it  may  be  stated  as  a  general  rule 
that  performance  by  the  plaintiff  of  a  precedent  condition  must 
be  averred  in  a  complaint  or  declaration.* 

1.  If  it  be  not  performed   or  com-        Mississippi,  —  Fultz    v.    House.  6 
plied    with,  it    furnishes    matter    of    Smed.  &  M.  (Miss.)  404. 

defense,  which  should  be  pleaded  by  Missouri, — Turners.  Mellier,  59 Mo. 
the  defendant.  Redman  v.  iEtna  Ins.  535;  Basye  v,  Ambrose,  32  Mo.  484: 
Co.,  49  Wis.  431;  pointing  out,  how-  Beckmann  v.  Phoenix  Ins.  Co..  41) 
ever,  that  an  exception  in  the  body  of     Mo.  App.  604. 

a  covenant  must  be  alleged,  and  its  Nebraska. — Boehme  v.  Omaha  Hotel 
subject-matter  excluded  from  the  Co.,  5  Neb.  80;  Estabrook  v.  Omaha 
breach  assigned,  in  order  to  avoid  the  Hotel  Co.,  5  Neb.  76;  Sweezy  v. 
consequences  of  a  variance  between  Omaha  Hotel  Co.,  5  Neb.  75;  Frost  v. 
the  averments  and  proofs.  Omaha  Hotel  Co.,  5  Neb.  83;  Livcscy 

Nagle  V.  Buffalo,  34  Hun  (N.  Y.)  4,     v.    Omaha    Hotel    Co..    5    Neb.   64; 
is  authority  for  the  general  rule  stated 
in  the  text,  but  its   application  of  the 
principle  was  overruled  in  Reining  v, 
BuflFalo,  102  N.  Y.  308. 

2.  Alabama, — Jones  v,  Sommerville, 
I  Port.  (Ala.)  437;  Flouss  v.  Eureka 
Co.,  80  Ala.  30;  Griel  v.  Solomon,  82 
Ala.  85. 

California. — Daley  v.  Russ,  86  Cal. 
114;  Dennis  v.  Strassburger,  89  Cal. 
583;  Gibbons  v.  Scott,  15  Cal.  284. 

Colorado. — Armor  v.  Fisk,  i  Colo. 
148:  Cheney  v.  Barber,  i  Colo.  256. 

Florida. — Sanford  v.  Cloud,  17  Fla. 

532. 

Georgia. — Griswold  v,  Scott,  13  Ga. 
210. 

Illinois, — Henderson  v,  Wheaton, 
139  111.  581. 

Indiana, — Myers  v,  Cicott,  5  Blackf. 
(Ind.)  225;  Richards  V.  Carl,  i  Blackf. 
(Ind.)    312;    Richmond,    etc.,     Turn- 


Bryant  V,  Barton,  32  Neb.  613. 

New  Hampshire.— V^hixxon  v.  Whit- 
ton,  38  N.  H.  127. 

New  lersey.—Hecht  v.  Taubcl  (N. 
J..  1893},  26  Atl.  Rep.  902;  Hugg  V, 
Collins,  18  N.  J.  L.  294. 

New  York, — Bogardus  v.  New  York 
L.  Ins.  Co.,  loi  N.  Y.  328;  Howland 
V.  Edmonds,  24  N.  Y.  307;  Reining  v. 
Buffalo,  102  N.  Y.  308;  Lester  9.  Jcw- 
ett,  II  N.  Y.  453;  Miller  v.  Buffalo,! 
Sheld.  (N.  Y.)  490;  Considerant  v. 
Brisbane,  14  How.  Pr.  {N.  Y.  Super. 
Ct.)  487;  Clegg  V,  New  York  Newspa- 
per Union,  72  Hun  (N.  Y.)  395;  Mc- 
Intire  v.  Clark,  7  Wend.  (N.  Y.)  330; 
Goodwin  v,  Holbrook.  4  Wend.  (K. 
Y.)  377;  Pope  V,  Terre  Haute  Car, 
etc.,  Co.,  107  N.  Y.  61;  Smith  v.  Wis- 
wall,  2  Hall  (N.  Y.)  469;  Dunham  v. 
Pettee,  8  N.  Y.  508. 

OAio,  —  Wilder    v.    Little,  Wright 


pike   Co.    V.  Rife,   2   Ind.  316;   Arm-  (Ohio)  389. 
strong    V.    Rockwood,    53    Ind.     506;         Pennsylvania, — Wilson  v,   Lyle,  23 

Skehan  V.  Rummel,  124  Ind.  347;  Mel-  W.  N.  C.  (Pa.)  309;  (Pa.,  1889),  16  All. 

ton  V.    Coffelt,  59  Ind.  310:  Hicks   v.  Rep.  861. 

Zion,  58  Ind.  548;  Withrow   v,  Wiley,         Texas, — Johnston  v,  McDonnell,  37 

3   Ind.    379;  Ripley   County   v.    Hill,  Tex.  595;  Van  Norman  v.  Wheeler,  13 

(Ind.,  1888),  16   N.  E.  Rep.  156;  Wat-  Tex.  316. 

son  V,  Deeds,  3  Ind.  App.  75.  Virginia. — Baltimore,  etc.,  R.  Co. 

Kentucky, — Hunter  v.    Miller,  6   B.  v,  McCullough,  12  Gratt.  (Va.)  595. 


Mon.  (Ky.)  612;  Chamberlin  v.  Mc 
Calister,  6  Dana(Ky.)  354;  Jewell  v, 
Thompson,  2  Litt.  (Ky.)  53;  Bane  v, 
M'Meekin,  4  Bibb  (Ky.)  28;  Horine 
V,  Woods,  Sneed  (Ky.)  235;  Louisville 
V,  Muldoon,  94  Ky.  462;  Escott  v. 
White,  10  Bush  (Ky.)  169;  Johnson  v. 
Stokes,  9  Bush  (Ky.)  279;  Kessinger 
V,  Mumford,  i  A.  K.  Marsh.  (Ky.)256; 
Stuteville  v.  Miles,  2  A.  K.  Marsh. 
(Ky.)426;  Davis  v,  Harrison,  4  Litt. 
(Ky.)  261;  Fry   v,  Lexington,  etc.,  R. 


Wisconsin, — Redman  v,  iEtna  In». 
Co.,  49  Wis.  431;  Boorman  v.  Juoeaa 
County.  76  Wis.  550. 

United  States. — Gray  v,  Hinton,  a 
McCrary  (U.  S.)  167;  U.  S.  v.  Beard, 
5  McLean  (U.  S.)44i. 

England, — Campbell  v,  Jones,  6  T. 
R.  570. 

Bnle  Coven  AH  CoaditionB  PnoadeBi— 
"  It  is  immaterial  whether  a  condition 
be  imposed  in  the  statute  giving  a 
right  of  action,  or  be  provided  by  con- 
tract, or  exists l>y  force  of  some  prin- 


Co.,  2  Mete.  (Ky.)  323. 

Massachusetts,  —  Codding   v.  Mans-    ciple  of  common  or  statute  law,— the 
field,  7  Gray  (Mass.)  274.  complaint  must,  by  the  settled  tv^t.$  oi 
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The  performance  of  a  condition  precedent  to  be  executed  by 
one  other  than  the  plaintiff  must  likewise  be  averred.* 

2.  Ezcnses  for  Nonperformance — in  GeneraL — In  lieu  of  allegations 
of  performance  the  plaintiff  may  allege  facts  in  excuse  for  non- 
performance.* 

Defendant  Disabling  Himeelf  from  Ferfonnanoe. — Thus  it  is  sufficient  to 
aver  that  the  defendant  disabled  himself  from  performing  his 
covenant  to  convey  certain  land,  by  conveying  it  to  a  stranger.' 


pleading,  state  every  fact  essential  to 
the  cause  of  action  as  well  as  those 
necessary  to  give  the  court  jurisdic- 
tion to  entertain  the  particular  pro- 
ceeding." Reining  v.  Buffalo,  102  N. 
Y.  312. 

Varianee. — If  the  averment  be  not 
made,  there  will  be  such  a  variance 
as  to  exclude  the  contract  or  obligation 
as  evidence.  Rockford  Ins.  Co.  v. 
Nelson,  65  111.  415. 

Aetion  for  Penalty. — If  one  would  en- 
force a  contract  which  operates  as  a 
penalty,  although  the  damages  may 
be  liquidated  he  must  show  that  he 
has  performed  all  the  acts  incumbent 
on  him  to  perform  in  order  to  bring 
the  case  clearly  within  the  contract. 
Chesley  v.  Welch,  21  Me.  50. 

Action  for  Bent. — Where  the  payment 
of  rent  under  a  lease  is  made  depend- 
ent upon  the  lessee's  enjoying  certain 
privileges  under  the  lease  (the  clause 
being,  "in  consideration  whereof  the 
said  A  B  agrees  to  pay,  etc."),  the 
fact  that  such  privileges  were  enjoyed 
or  a  tender  of  them  made  is  in  the 
nature  of  a  condition  precedent,  and 
must  be  averred.  Mulford  v.  Young, 
6  Ohio  294. 

Imposiible  Conditions. — It  is  unneces- 
sary to  plead  performance  of  impossi- 
ble conditions.  "If  there  be  a  con- 
dition precedent,  and  it  would  be  an 
impossible  thing,  the  obligation  be- 
comes single."  Worsley  v.  Wood,  6 
T.  R.  718;  Armor  v.  Fisk,  i  Colo.  148. 

Conditions  in  Commutation  Tioket. — 
Where  the  action  was  upon  a  contract 
embraced  in  a  commutation  ticket 
over  defendant's  railroad,  and  the 
ticket  contained  certain  conditions  and 
stipulations,  with  the  reservation  of 
distinct  rights  to  the  company,  which 
plaintiff  accepted  in  writing,  "  in  con- 
sideration of  the  reduced  rates  at 
which  the  ticket  was  sold  to  him,"  the 
declaration  should  allege  compliance 
on  the  pa>t  of  the  plaintiff  with  the 
conditions    required  of    him  by  the 
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ticket.      Norfolk,    etc.,     R.     Co.     v. 
Wysor,  82  Va.  250. 

Sai1#  before  Justices  of  the  Peace  with- 
out Pleadings.— If  suit  be  brought 
before  a  justice  of  the  peace  when 
no  formal  pleadings  are  required,  the 
performance  of  conditions  precedent 
must  appear  from  the  evidence,  or 
there  can  be  no  recovery,  and  this 
whether  the  action  is  founded  on  the 
contract  in  terms  or  on  an  account  for 
the  work  performed  under  the  con- 
tract. Stout  V,  St.  Louis  Tribune  Co.» 
52  Mo.  342. 

1.  "In  all  cases  where  an  interest 
or  estate  doth  commence  upon  a  con- 
dition precedent,  be  the  condition  or 
thing  to  be  performed  by  the  plaintiff 
or  defendant,  or  by  any  other,  and  be 
the  condition  in  the  affirmative  or  neg- 
ative, there  the  plaintiff  ought  to  show 
it  in  his  declaration  and  to  aver  the 
performance  thereof;  for  there  the  in- 
terest or  estate  doth  begin  in  him  by 
the  performance  of  the  condition,  and 
is  not  in  him  till  the  condition  be  per- 
formed." Ughtred's  Case,  7  Coke  10, 
Com.  Dig.  PI.  c.  51;  Williams  v, 
Healey,  3  Den.  (N.  Y.)  364;  Kepp  v> 
Wiggett,  6  C.  B.  280,  60  E.  C.  L.  280. 

2.  Raynay  v,  Alexander,  Yelv.  76, 
note;  Couch  v.  Ingersoll.  2  Pick. 
(Mass.)  292;  Buess  v,  Koch,  10  Hun 
(N.  Y.)  299. 

Tender  of  Performance.— When  by  the 
contract  it  appears  that  the  covenants 
were  to  be  performed  at  a  certain  time 
and  place,  and  the  plaintiff  avers  that 
he  was  ready  at  such  time  and  place  to 
perform,  but  that  the  defendant  was 
not  then  and  there  ready,  the  plaintiff 
has  shown  a  sufficient  legal  excuse  for 
not  performing  the  covenants  required 
of  him.  Kern  v,  Zeigler,  13  W.  Va. 
707. 

8.  Newcomb  v,  Brackett,  16  Mass. 
161. 

Waiver  of  Conditions. — If  a  party  to  a 
contract  disable  himself  from  per- 
forming his  contract  before  the  other 


Of  tlie  Pleading  of     CONDITIONS  PRECEDENT.  PerfimiiuM. 

BapndiAUon  of  Oontraot.  —  Or  that  the  defendant  repudiated  his 
contract.* 

])«feiidMit  PreT0ftti]if  Performance. — Or  that  the  defendant  has  pre- 
vented performance.* 

Waiver  of  Performanoe. — An  averment  that  the  defendant  has  waived 
performance  on  the  part  of  the  plaintiff  is  also  sufficient  to  dis- 
pense with  an  allegation  of   performance.'      The  waiver  must, 

party  ie  in  default,  he  waives  perform-  ftnit  to  Snfbree  Veador'e  Lien.  ~  If  a 

ance  of  the  conditions  precedent  to  be  vendor  has  received  notice  from  the 

performed  by  such  other  party.    Haw-  vendee  that  the  latter  will  not  take 

ley  fK  Kecler,  53  N.  Y.  116.  the  property,  this  will  dispense  with 

Inoumbranoei  on  Land.  —  Tender  of  the  formal  tender  of  a  conveyance; 
performance  need  not  be  made  when  and  yet  if  a  vendor  who  has  received 
it  would  be  wholly  nugatory,  and  the  such  notice  applies  to  a  court  of  equitj 
existence  of  incumbrances  at  the  to  treat  the  agreement  as  an  executed 
time  fixed  in  the  agreement  for  the  ex-  contract  and  to  direct  a  sale  of  the 
ecution  of  a  deed  is  a  breach  of  the  property  for  the  payment  of  the  par- 
agreement  on  the  part  of  the  defend-  chase  money,  his  bill  necessarily  so 
ant  which  puts  it  out  of  his  power  to  far  partakes  of  the  character  of  a  bill 
perform,  and  excuses  the  plaintiff  from  for  specific  performance  as  to  make  it 
tendering  performance.  Karker  v,  essential  for  him  to  show  that  he  was 
Haverly,  50  Barb.  (N.  Y.)  85.  able  and  ready  at  the  appointed  time 

1.  Dowd  V.  Clarke,  54  Cal.  48;  Mer-  to  fulfil  his  agreement,  or  at  least  that 

rill  V.  Merrill,  95   Cal.  334;  Smith  v,  he   was    disposed,    and  would   have 

Lewis,  24  Conn.  624;  Riley  v.  Walker,  been  able,  on  the  day  designated,  to 

6  Ind.App.  622;  Potts  r.  Point  Pleasant  make   full   performance  on  his  part. 

Land  Co.,  49  N.  J.  L.  415;  Clarke  v,  McKleroy  r.  Tulane,  34  Ala.  78;  Bur- 

Crandall,  27  Barb.  (N.  Y.)  73;  Crist  w.  kett   r.   Munford,  70  Ala.  423;  Linn 

Armour,  34  Barb.  (N.  Y.)  378;  Frost  v.  McLean,  80  Ala.  360. 

V,  Clarkson,  7  Cow.  (N.  Y.)24;  Traver  Such,  however,  is  not  the  rule  in  or- 

w.  Halsted,  23  Wend.  (N.  Y.)  66;  Shaw  dinary  suits  to  enforce  a  vendor's  lien. 

V.  Republic  L.  Ins.  Co.,  69  N.  Y.  286,  The  decision  in  McKleroy  v,  Tulane, 

affirming  bl  Barb.  (N.  Y.)  586;  Savery  34  Ala.  78,  above  cited,  rested  upon 

V.  Ingersoll  (Supreme  Ct.),  11  N.  Y.  St.  the  peculiar  circumstances  of  the  case: 

Rep.  637;  Schwarzbach  v.  Ohio  Valley  it  was  an  agreement  signed  by  both 

Protective  Union,  25  W.  Va.  649;  Ford  parties  to  sell  at  a  future  time,  pay- 

V.  Tiley,  6  B.  &  C.  325, 13  E.  C.  L.  188;  ment  and  conveyance  to  be  contem- 

Lovelock  V.  Franklyn,  8Ad.  &  El.  371,  poraneous.      In  Teague  v.  Wade,  59 

55  E.  C.  L.  371-  Ala.     369,    a    bond    for    title,  when 

Hotiee  Benonnoing  Contraet.  — When  purchase  money  was  paid,  was  given, 
one  party  to  a  contract  notifies  the  and  possession  surrendered  to  the  ven- 
other  that  he  will  not  perform,  it  ex-  dee.  The  bill  averred  that,  although 
cuses  performance  by  the  party  so  three  years  had  elapsed,  the  purchase 
notified.  Vinton  v.  Baldwin,  95  Ind.  money  all  past  due  remained  unpaid. 
433;  Turner  v.  Parry,  27  Ind.  163;  An  averment  that  the  vendor  had  good 
Bartlett  v.  Adams,  43  Ind.  447;  Blair  title  was  held  unnecessary.  league 
V,  Hamilton,  48  Ind.  32;  Floyd  v.  Mad-  v.  Wade,  59  Ala.  369. 
dux,  68  Ind.  124;  Phoenix  Mut.  L.  Ins.  8.  Ruble  v.  Massey,  2  Ind.  636. 
Co.  V.  Hinesley,  75  Ind.  i;  Willcuts  w.  8.  Butterworth  v,  Knisey,  14  Tcx- 
Northwestern  Mut.  L.  Ins.  Co.,  81  495;  Youngs  w.  Hunter.  6  N.  Y.  204. 
Ind.  300;  iEtna  Ins.  Co.  v.  Shryer,  85  Aceeptanoe  of  Incomplete  Perfemufloe. 
Ind.  362;  Franchot  v.  Leach,  5  Cow.  — The  acceptance  of  an  uncompleted 
(N,  Y.)  506;  North  v.  Pepper,  21  Wend,  hot-water  pressure  tank,  which  was  to 
(N.  Y.)  639;  Holmes  v.  Holmes,  12  be  erected  by  the  plaintiff  for  the  de- 
Barb.  (N.  Y.)  137.  fendant,  was  held  a  waiver  of  the  un- 

But  a  mere  casual  declaration  by  fulfilled  conditions  of  the  contract,  and 

the  defendant  that  he  will  not  perform  an  averment  of  performance  in  the 

is  not  sufficient  as  an  excuse  for  not  complaint  was  thereby  dispensed  with, 

alleging    an    offer    of     performance.  Logan  r.  Berkshire  Apartment  House, 

Pomroy  v.  Gold,  a  Met.  (Mass.)  500.  3  Misc.  Rep.  (N.  Y.  C.  PI.)  296. 
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however,  clearly  appear.*  If  the  plaintiff  intends  to  rely  on  facts 
which  show  a  waiver  of  performance  on  the  part  of  the  defendant 
be  must  plead  such  facts.'  He  cannot  plead  performance  and 
recover  under  proof  of  a  waiver  of  performance.' 

8.  Speeial  Pl««di]ig  K^OMNwry.-*-  A 
waiver  on  the  part  of  the  defendant* 
or  other  excuse  for  nonperformance, 
must  be  specially  pleaded-  Cromwell 
V,  Wilkinson,  i8  Ind.  365;  Miller  ». 
Alcorn,  3  Bibb  (Ky.)  867;  Thompson 
V.  Jewell,  I  A.  K.  Marsh.  (Ky.)  195. 

Oenerally  Averment  of  Waiver.— A 
plea  that  the  plaintiff  performed  *'all 
the  conditions  of  the  contract  on  his 
part  in  every  respect,  except  wherein 
the  same  were  afterward  waived  and  al- 
tered by  the  direction,  consent,  or  neg- 
ligence and  fault  of  the  defendants," 
is  bad.  It  should  aver  the  particular 
circumstances  constituting  such  ex- 
cuse, or  waiver,  or  modified  contract. 
Smith  V,  Brown,  17  Barb.  (N.  Y.)43i; 
Read  v.  Cisney,  4  Litt.  (Ky.)  137. 

8.  California. — Jerome  v,  Stebbins, 
14  Cal.  457;  Daley  v.  Russ,  86  Cal. 
114. 

/ly^iafffl.^^Purdue  v.  Noffsinger,  15 
Ind.  386;  Home  Ins.  Co.  v.  Duke,  43 
Ind,  418. 

Iowa, — Bernhard  v.  Washington  L. 
Ins.  Co.,  40  Iowa  449;  Flynn  v,  Des 
Moines,  etc..  R.  Co..  63  Iowa  490; 
Fauble  z/.  Davis.  48  Iowa  462;  Eiseman 
V.  Hawkeye  Ins.  Co.,  74  Iowa  11; 
Mackey  v,  Swartz,  60  Iowa  710. 

Kentucky, —  Duckham  r.  Smith,  5 
T.  B.  Mon,  (Ky.)  372. 

Massachusetts, — Lamson,  etc.,  Mfg» 
Co.  V,  Russell,  112  Mass.  387;  Colt  v. 
Miller,  10  Cush.  (Mass.)  51. 

^iVAi]faif,-^Pcnwell  v,  Wilkinson, 
97  Mich.  no. 

Minnesota. —Boon  v.  State  Ins«  Co., 
37  Minn.  426, 

Missouri,-^Sx,  Louis  Steam  Heating, 
etc.,  Co.  V,  Bissell,  41  Mo.  App.  426; 
Brinkerhoff  t/.  Elliott,  43  Mo.  App.  185; 
Mohney  v.  Reed,  40  Mo.  App,  99; 
Safety  Fund  Nat.  Bank  v,  Westlake, 
21  Mo.  App.  565;  Roy  V,  Boteler.  46 
Mo.  App.  213;  Henning  v,  U.  S.  Ins. 
Co.,  47  Mo.  42s;  Lanitz  v.  King,  93 
Mo.  518;  Nichols  V,  X^rkin,  79  Mo. 
264;  Burlington  First  Nat.  Bank  v. 
Hatch,  78  Mo.  24. 

New  Jersey, — Shinn  v,  Haines,  21 
N.  J.  L.  340;  Shinn  v,  Roberts,  20  N. 

J.  L.  435. 

New  York, — Baldwin  v,  Munn,  2 
Wend.  (N,  Y.)4oo;  Freeman  v,  Adams, 
9  Johns.  (N.  Y.)  115;  Fleming  v.  Gil- 


Jn  Bruce  v.  Smith,  44  Ind.  i,  the 
contract  declared  on  was  one  whereby 
the  plaintiff  was  to  sell  defendant  two 
shares  of  stock  and  the  defendant  was 
to  pay  twenty-five  dollars  therefor. 
The  declaration  averred  that  *'  in  full 
performance  thereof  plaintiff  then  and 
there  delivered  to  defendant  a  certifi' 
cate  of  stock,  which  certificate  de- 
fendant received  and  accepted  as  full 
performance,  etc."  And  although  it 
was  provided  on  the  face  of  the  cer- 
tificate that  it  was  transferable  only 
on  the  books  of  the  company,  it  was 
held  that  the  contract  and  perform- 
ance thereof  were  sufiSciently  shown, 
and  that  as  defendant  accepted  the 
certificate  as  full  performance  he 
could  not  object.  Bruce  v.  Smith,  44 
Ind.  I. 

Waiver  of  Ti]iie.-<-If  a  party  entitled 
to  abandon  a  contract  by  reason  of  the 
failure  of  the  other  party  to  perform 
within  the  time  limited  ifails  to  do  so, 
and  stands  by  and  permits  the  party  in 
default  to  complete  the  work,  he  will 
be  deemed  to  have  waived  bis  right  to 
performance  within  the  stipulated 
time.  Phillips,  etc.,  Constr,  Co.  v» 
Seymour,  91  U.  S.  646. 

Inserting  Averment  by  Amendment.-— 
A  complaint  alleged  performance  of  a 
condition  precedent,  and  on  trial  before 
a  referee  the  latter  gave  the  plaintiff 
leave  to  amend  by  alleging  a  waiver 
of  the  condition  precedent,  upon  pay- 
ment of  costs.  It  was  held  that  the 
referee  had  the  power  to  allow  the 
amendment,  or  if  not,  that  the  defend- 
ant was  estopped  by  accepting  costs. 
Grattan  v.  Metropolitan  L.  Ins.  Co., 
80  N.  Y.  283. 

1.  Xnewledgf  of  Default. — It  is  essen* 
tial,  to  establish  a  waiver,  that  it  ap- 
pears that  the  defendant  knew  the 
contract  to  be  uncompleted,  and  in 
setting  up  a  waiver  such  knowledge 
on  the  part  of  the  defendant  must  be 
averred.     Mohney  v.  Reed,  40  Mo. 

App.  99. 

The  Intention  of  a  Party  to  a  contract, 
to  waive  the  performance  of  a  con- 
dition in  his  favor  therein,  is  to  be 
determined  by  his  language  and  con- 
duct rather  than  by  his  secret  under^ 
standing  and  intention.  West  v*  Piatt, 
X27  Mass.  367. 
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3.  How  Pleaded — a.  At  Common  Law — in  Ge&eno. — When  a 
specific  act  is  to  be  done  by  the  plaintiff,  or  any  number  of  acts, 
by  way  of  condition  precedent,  he  must  show  in  the  pleading 
precisely  what  he  has  done  by  way  of  performing  them.* 


bert.  3  Johns.  (N.  Y.)  528;  Phillips  v. 
Rose,  8  Johns.  (N.  Y.)  392;  Edmin- 
ster  V,  Cochrane,  8  Daly  (N.  Y.)  141; 
O'Leary  v.  Board  of  Education,  9 
Daly  (N.  Y.)  161;  Crandall  v,  Clark. 
7  Barb.  (N.  Y.)  172;  Southwick  r. 
Memphis  First  Nat.  Bank,  61  How. 
Pr.  (N.  Y.  Ct.  App.)  170;  Dauchy  v. 
Tyler,  15  How.  Pr.  (N.  Y.  Supreme 
Ct.)  399;  Jewell  V,  Schrocppel,  4  Cow. 
(N.  Y.)  566;  Garvey  v.  Fowler,  4 
Sandf.  (N.  Y.)  665 ;  Brewster  v. 
Wooster,  58  N.  Y.  Super.  Ct.  10;  Clift 
V.  Rodger,  25  Hun  (N.  Y.)  39;  Bogar- 
dus  V,  New  York  L.  Ins.  Co.,  loi  N. 
Y.  329;  Romeyn  v.  Sickles,  108  N.  Y. 
653;  Hosley  v.  Black,  28  N.  Y.  444; 
Oakley  v.  Morton,  ii  N.  Y.  25. 

Ohio, — Mehurin  v.  Stone,  37  Ohio 
St.  58, 

Vermont, — Porter  v,  Stewart,  2  Aik. 

(Vt.)4i7. 

Wisconsin, — Warren  v.  Bean,  6  Wis. 

120. 

United  States, — Taylor  v.  Long- 
worth,  14  Pet.  (U.  S.)  172. 

England, — Littler  v,  Holland,  3  T. 
R.  590;  Cook  V,  Jennings,  7  T.  R.  381. 

'*As  it  appeared  by  the  contract 
that  the  money  was  not  to  be  paid 
until  the  stipulated  labor  was  per- 
formed, he  (the  plaintiff)  was  bound 
either  to  aver  performance  or  offer 
an  excuse  for  nonperformance.  He 
therefore  averred  a  qualified  perform- 
ance, and  an  acceptance  thereof  by  the 
defendants.  Had  he  simply  averred 
that  he  performed  his  part  of  the  con- 
tract as  nearly  as  it  was  possible,  and 
said  nothing  about  an  acceptance,  I 
apprehend  the  declaration  would  have 
been  bad."  Per  Savage,  C.J.,  in  Stagg 
V.  Munro,  8  Wend.  (N.  Y.)  399. 

Amendment  to  Conform  to  Proof. — If 
the  allegation  be  of  full  performance, 
proof  of  a  waiver  and  modified  per- 
formance is  inadmissible,  and  the 
error  of  receiving  it  against  objection 
cannot  be  cured  by  permitting  amend- 
ment of  the  allegation  on  a  motion  for 
a  new  trial.  Tumbridge  v.  Read  (Su- 
preme Ct.),  3  N.  Y.  Supp.  908. 

See  article  Amendments,  Vol.  I.,  p. 

585. 

1.  People  V,  Glann,  70  111.  232;  Ells- 
worth V,  Buell,  4  Ind.  555;  Tinney  v. 


Ashley,  15  Pick.  (Mass.)  546;  Vreeland 
V,  Beekman,  7  N.  J.  L.  13;  Ridgway  v. 
Forsyth,  7  N.  J.  L.  98;  Bradley  v. 
Osterhoudt,  13  Johns.  (N.  Y.)  404; 
Postmaster-Gen.  v,  Cochran,  2  Johns. 
(N.  Y.)  413;  Glover  v.  Tuck,  24  Wend. 
(N.  Y.)  162;  Taylor  v,  Browdcr.  i 
Ohio  St.  225;  Crawford  v.  Sattcrfield, 
27  Ohio  St.  421;  Hart  v.  Rose,Hempst. 
(17.  S.)  238;  Cropwel  v.  Peachy,  Cro. 
Eliz.  691. 

Performanee  Aooording  to  Legal  Oon- 
itmetion. — Where  it  is  necessary  on 
the  part  of  the  plaintiff  to  aver  per- 
formance, it  must  be  set  forth  with 
such  certainty  as  to  enable  the  court 
to  judge  whether  the  intent  of  the 
covenant  has  been  fulfilled.  It  follows 
that  it  is  often  insuflScient  to  aver  per- 
formance in  the  words  of  the  contract; 
the  intent  of  the  contract  must  be 
shown  to  have  been  performed.  And 
when  the  words  do  not  clearly  .press 
in  terms  that  which  in  judgment  of 
law  they  import,  their  legal  import 
constitutes  the  contract  and  must  be 
averred  to  have  been  fulfilled.  Thomas 
V,  Van  Ness,  4  Wend.  (N.  Y.)  550.  Sec 
also  Smith  v.  Lloyd,  16  Gratt.  (Va.) 
312;  Perrin  v,  Thurman,  4  T.  B.  Men. 
(Ky.)  176;  Washington  v.  Ogden,  i 
Black  (U.  S.)  450;  Wilhite  v.  Roberts, 
7  Dana  (Ky.)  26. 

If  a  deed  is  to  be  given  or  money  to 
be  paid  or  services  to  be  performed, 
the  plaintiff  must  either  aver  in  so 
many  words  that  the  deed  has  been 
given,  the  payment  made,  or  the  work 
done,  or  that  each  by  name  was  ten- 
dered and  refused,  with  such  circum- 
stances as  are  material  in  point  of  law 
to  raise  the  correspondent  obligation. 
Glover  v.  Tuck,  24  Wend.  (N.  Y.)  I53- 

The  Time  and  Kanner  of  perform- 
ance must  be  alleged,  so  that  the 
court  may  determine  as  a  matter  of  law 
whether  the  intention  of  the  contract 
had  been  fulfilled,  and  in  order  that  a 
traversable  issue  may  be  presented. 
Stuteville  v.  Miles,  2  A.  K.  Marsh. 
(Ky.)  425;  Read  v,  Cisney,  4  I^"- 
(Ky.)  137;  Perrin  v,  Thurman,  4  T.  B. 
Mon.  (Ky.)  176;  Alexander  v.  Wales, 
6  T.  B.  Mon.  (Ky.)  324;  Averbcck  r. 
Hall,  14  Bush.  (Ky.)  505;  Ormsbyf. 
Louisville,  79  Ky.  197. 
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Of  the  Pleading  of     CONDITIONS  PRECEDENT,  Performanod. 

Szoeptioiig  to  the  Bole. — To  this  general  rule  there  are  two  welt- 
recognized  exceptions.  First,  where  the  stipulation  is  sufficiently 
definite  and  certain  as  to  the  manner  of  performance,  in  which 
case  performance  may  be  averred  in  general  terms  ;*  and,  secondly, 
when  the  condition  precedent  embraces  the  performance  of 
numerous  acts.  In  the  latter  case  also  a  general  allegation  of  per- 
formance is  sufficient.* 

b.  Under  Statutes. — It  is  provided  by  statute  in  many  of 
the  states,  that  in  pleading  the  performance  of  conditions  pre- 
cedent in  a  contract,  it  is  not  necessary  to  state  the  facts  consti- 
tuting performance,  but  the  party  may  state  generally  that  he 
duly  performed  all  the  conditions  on  his  part.' 

The  legal  effect  of  the  general  averment  is  that  the  plaintiff  has 

1.  ''Where  a  condition  precedent  lies  in  an  action  for  the  money  that  the 
by  the  covenant  itself  in  a  definite  specified  articles  were  delivered  to  the 
and  certain  form,  so  definite  that  it  value  of  such  sum,  and  that  the  de- 
need  not  be  made  more  certain  for  fendant  received  the  same  in  full  sat- 
the  purposes  of  pleading,  there  it  is  isfaction  of  the  agreement,  was  held  a 
enough  to  say  generally  that  the  party  suflSciently  certain  averment  of  the 
has  performed  it  according  to  the  in-  performance  of  the  condition  prece- 
tent  and  meaning  of  the  agreement  dent.  Richards  v,  Carl,  i  Blackf. 
*  *  *  and  so  of  any  number  of  acts  by  (Ind.)  312. 

way  of  precedent  condition."     Glover  3.  New  York  Code  Civ.  Pro.,  §  533; 

V.  Tuck,  24  Wend.  (N.  Y.)  162,  citing  Old  Code  Pro.,  §  162. 

Wright  V,  Tuttle,  4  Day  (Conn.)  313,  The  statutes  containing  similar  pro- 

where  the  court  said:  '*  Where  a  man  visions  are  as  follows,  the  language 

aversthat  he  has  done  athing  which  in-  of  the  respective  acts  differing  only 

volves  in  it  a  question  of  law,  whether  in  nonessential   particulars  :  Arizona 

it  is  done  as  the  law  directs,  the  quo  Rev.  Stat.  (1887),  \  662;  Ark.   Mans- 

modorsiM^X  be  averred.     As  if  a  man  field's  Dig.,  §  5068  (1884):  Cal.  Code 

bad  covenanted    to    release    another  Civ.  Pro.,  §457  (1876  &  1885);  Colo. 

and  he  avers  he  has  released  him,  he  Code   Civ.    Pro.,  §  66  or  §  67;   Fla. 

must  also  show  how,  that  the  court  McClellan's     Dig.    (1881),    g    59,     p. 

may  judge  whether  it  is  a  release  in  826;  Idaho    Rev.  Stat.  (1887),  §  4212; 

point   of  law.     But   when   the   thing  Ind.  Civ.  Pro.  Rev.  Stat.  (1888),  §370: 

covenanted  to  be  done  is  a  mere  mat-  Iowa  Code  (1888),  §2715,  McClelland's 

ter  of   fact,  the  quo  modo  need  not  be  Am.  Code,  §§  3922,  3924;  Kan.  Comp. 

pointed  out,  but  a  general  averment  Laws  (1885),  §3921;  G^n.  Stat.  (1889), 

that  he  has  performed  on  his  part  is  §4205;  Mass.  Pub.  Stat.  (1882),  c.  167, 

the  proper  mode  and  conformable  to  §2,  c.  10.  p.  965;  Minn,  i  Gen.  Stat., 

the     English     precedents     in     such  p.  722,  c.  66,  §  109;  Miss.  Rev.  Code 

cases."  (1880),  §   1574;    Mo.    Code   Civ.    Pro. 

2.  When  the  matter  is  of  so  intricate  Rev.  Stat.  (1889),  §  2097;  Mont.  Comp. 
and  complicated  a  nature,  pr  embraces  Stat.  (1887),  p.  86,  §  104;  Neb.  Code 
such  a  variety  of  minute  circumstances  Civ.  Pro.,  §  128  Comp.  Stat.  (1887),  p. 
that  a  particular  statement  would  757;  Nev.  Gen.  Stat.  {1885),  g  3082; 
cause  great  prolixity,  performance  may  N.  J.  Rev.  {1877),  §  126,  p.  868;  N. 
be  averred  in  general  terms.  Chitty  Car.  Code,  §  263,  Code  Civ.  Pro.,  § 
PI.  329  et  seq.  Taylor  v.  Browder,  i  122;  N.  Dak.  Comp.  Laws  (1887),  t^ 
Ohio  St.  225.  4927;   Ohio   Rev.  Stat.  (1890),  §  5091; 

Delivery    of     ffumeroni    Artiolee.  —  Oregon  Code  Civ.  Pro.,  §  87;  S.  Car. 

Where   the   agreement   was  that   the  Code   Civ.    Pro.,    §    183,   Gen.   Stat, 

plaintiff  was  to  furnish  the  defendant  (1882):    S.    Dak.   Comp.   L.   (1887),  § 

with  a  specified   quantity  of  various  4927;  Utah  Comp.    L.  (1888),  §  3243; 

enumerated  articles,  and  that  the  lat-  Wash.  Code,  1881,  §  97;  Wis.  Annot. 

ter  should   pay  the  former  a  certain  Stat.   (1889),  §  2674;  Wyoming   Rev. 

sum  of  money  therefor,  an  allegation  Stat.  ^1887),  §  2478. 
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Of  tilt  PlMding  of    CONDITIONS  PRECEDENT. 


Pirf«rMa«. 


Specifically  performed  each  and  every  act  and  thing  required  by 
the  terms  of  the  contract  upon  which  the  action  is  brought.^ 

1,  Crawford  v,  Sfttterfield,  37  Ohio    and  that  plaintiffs  were  ready  aod  will 


St.  431. 

The  following  are  cases  holding  the 
general  averment  sufficient : 

California, — Griffiths  v,  Henderson, 
49  Cal.  566;  Smith  v*  Mohn,  87  Cal. 


ing  to  saw  the  whole  five  haodred  logs 
at  the  agreed  price  and  in  the  stipu- 
lated manner.  (Jrawford  v.  Satlcrfidd, 
37  Ohio  St.  431. 
T«]|d«r  of  P«r&nuuiee.  —  A  general 


48q;  Peckham  v.  Stewart,  97  Cal.  147;    averment  "that  the  plaintiff  was  ready 


and  willing  at  all  times  to  perform  on 
his  part  all  the  stipulations  and  con- 
ditions in  the  contract"  is  not  war- 
ranted by  the  provision  in  the  code 
authorizing  the  general  allegation  of 
performance  of  conditions  precedent. 
The  section  does  not  relate  to  the 
pleading  of  a  tender  of  performance. 
Newby  v,  Rogers,  40  Ind.  9. 
SnAeisney  in  Point  of  Forn.'--The  fol- 
National  Ben.  Assoc,  v.  Bowman,  110    lowing  allegations  were  held  to  coo- 


Moritz  V,  Lavelle,  77  Cal.  10. 

Florida. — Wilcox  v,  Stephenson,  30 
Fla.  377. 

Indiana. — Richmond,  etc, Turnpike 
Co.  V.  Rife,  3  Ind,  316;  Purdue  v. 
Noffsinger,  15  Ind.  386;  Cromwell  v. 
Wilkinson,  18  Ind.  365;  Mason  v.  Seitz, 
36  Ind.  516;  Home  Ins.  Co.  t/.  Duke 
43  Ind.  418;  Lowry  v.  Megee,  53  Ind. 
108;  Fairbanks  v,  Meyers,  98  Ind.  93; 


stitute  a  sufficient  general  averment 
of  performance: 

An  allegation  that  the  plaintiff  had 
performed  **all  the  conditions  on  hii 
part."  Home  Ins.  Co.  v.  Duke, 43 In^* 
418. 

An  allegation  that  plaintiff  "  has  in 
all  things  observed  and  performed 
and  fulfilled  all  and  singular  the  mat- 
ters and  things  which  wereonhispart 
to  be   observed,  performed,  and  ful- 


Ind.  355;  National  Ben.  Assoc,  v. 
Grauman,  107  Ind.  388;  Phenix  Ins. 
Co.  V.  Pickel,  119  Ind.  155;  Vermillion 
County  V,  Hammond,  83  Ind.  453; 
Owen  School  Tp.  r.  Hay,  107  Ind.  351; 
Phenix  Int.  Co.  v.  Golden,  I3i  Ind. 
534;  Bertelson  v.  Bower,  81  Ind.  513; 
Leedy  v,  Clapp,  18  Ind.  188;  Watson 
V.  Deeds,  3  Ind.  App.  75. 

Mi nn f sola. -^Andr^AB  v.  Holcombe, 
23  Minn.  339-  .  . 

Missouri, — Forse  v.  Supreme  Lodge,    filled  according  to  the  conditions,  fonOf 
41  Mo.  App.  106.  and  effect  of  said  policy  of  insurance. 

New  Jersey, — Vreeland  v,  Beekman,     American  Ins.  Co.  v.  Leonard,  80  Ind. 
7  N.  J.  L.  13.  872.  .^  .  ^ 

Nexv  York.  —  Wamsley  v.  Horton  An  allegation  that  the  plaintiff  nas 
(Supreme  Ct.),  59  N.  Y.  St.  Rep.  373;  performed  all  and  singular  his  agree- 
Case  V.  Phoenix  Bridge  Co.  (Super,  ments  and  covenants  with  dcfcndaot. 
Ct.),  lo  N.  Y.  St.  Rep.  474;  Case  v. 
Phoenix  Bridge  Co.,  55  N.  Y.  Super. 
Ct.  25;  Bogardus  v.  New  York  L.  Ins. 
Co.,  loi  N.  Y.  328;  Dalzell  v.  Fahys 

Watch  Case  Co.,  138   N.   Y.   385,  re^    513.  , 

f/^rxr^in  17  N.  Y.  Supp.  365.  That   the   plaintiff   **  performed  si' 

Ohio, — Nathan  v,  Lewis,  i  Handy    the  conditions  of  the  contract  on  his 
(Ohio)  239.  part."     Bertelson  v.  Bower,  81  In<>' 

Texas.  —  Long  v,  McCauley  (Tex.,     512;  California    Steam   Nav.  ^^'  ^' 
1887),  3  S.  W.  Rep.  689. 

Wisconsin, — Smith  v.  Chicago,  etc, 
R.  Co.,  19  Wis.  326;  Schobacher  v. 
Farmers'  Mut.  Ins.  Co.,  59  Wis.  86; 
Reif  V.  Paige,  55  Wis.  496. 

OomprohonfiTenoM  of  Allegation.  —  It 
includes,  as  well  as  constructive  and  performed  according  to  cootr^.^' 
implied  ones,  express  conditions  pre-  Griffin  v.  Pitman,  8  Oregon  34*5  '** 
cedent,  such  as  previous  demand  or  re-  v.  Henarie,  13  Oregon  156.  Sec,  ho*' 
quest,  previous  notice,  or  readiness  to  ever.  LesSuccesoeursd'Arlesv.  Fr|^f  ' 
perform;  in  the  case  cited  below,  that  man,  53  N.  Y,  Super.  Ct.  518,  boldwJ 
the  mill  was  at  the  agreed  place  at  the  that  it  was  necessary  to  plead  P^^^^^^ 
proper  time,  in  good  running  order,    ance  subttaatially  m  the  laogu^K^  ^ 
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California  Steam  Nav.  Co.  v.  Wright. 
6  Cal.  258.  65  Am.  Dec.  511:  Moriu  v. 
Lavelle,  77  Cal.  10;  Lowry  v,  Mtg^*  J' 
Ind.  107:  Bertelson  v.  Bower.  81  l^^ 


Wright,  6  Cal.  258.  65  Am.  Dec  S^- 
That  the  plaintiff  ''has  performed 
all  and  singular  his  agreements  afl^ 
covenants     with      the     defend**^'* 
Moritz  V,  Lavelle,  77  Cal.  10.      ^^ 
An  allegation  that  the  work  "*% 


Parrieolar  InstaaoM  CONDITIONS  PRECEDENT.  of  Conditions 

P«rfonnanoo  by  a  TMrd  Party  not  the  plaintiff  in  the  case,  nor  neces- 
sarily a  party  to  the  contract,  may  be  averred  in  general  terms 
under  such  statutes.* 

Bpeoiiic  Avennent  Not  Prohibited. — The  use  of  the  general  averment 
as  so  authorized  is  optional,  and  the  plaintiff  is  at  liberty  to  allege 

Kerformance  by  stating  the  facts  which  constitute  it,*  But  if 
e  undertakes  to  make  a  specific  allegation  of  performance,  he 
must  make  it  with  the  particularity  and  strictness  required  by 
the  rules  of  the  common  law.* 

ni.  Pabticvlab  iNSTAircES  OF  CoNDiTiOffs  Pbecedent — 1.  Arising 
in  Agreement  —  tf.  Antecedent  Consideration.  —  Where  one 
party  agrees  to  perform  a  certain  act  as  a  consideration  for  some- 
thing which  the  other  party  agrees  to  do  thereafter,  an  allegation 
of  performance  by  the  former  is  necessary  in  an  action  by  him 
against  the  latter  for  nonperformance.* 

b.  Mutual  Covenants. — When  mutual  covenants  go  to  the 
whole  consideration  on  both  sides,  they  are  dependent  conditions, 
and  performance  must  be  averred,  in  an  action  by  either  party  for 
a  breach,*  or,  instead,  an  offer  of  performance  may  be  alleged,* 
and  at  least  a  readiness  to  perform  must  be  shown  by  the  party 
peeking  to  enforce  performance.**^ 

the  statute,  and  that  an  allegation  that  Worsted    Co.,   3   Cush.   (Mass.)  271; 

**  this  defendant  in  all  respects  carried  Dana    v.    King,  2   Pick.  (Mass.)   155; 

out  his  agreement  on  his  part"  was  Vreeland  v.  Beekman,  7  N.  J.   L.  13; 

insufficient.  Fox  v,  Satterlee  (Supreme  Ct.),  8  N. 

1.  Rowland  v.  Phalen,  i  Bosw.  (N.  Y.  Supp.   879;    Dakin  v,  Williams,  11 

y.)43.  Ctfii/ra,  Johnson  V,  Howard,  30  Wend.  (N.  Y.)  69;  McCoy  v.  Bixbee, 

Minn.  370.  6  Ohio  310;  Perry  v.  Wheeler,  24  Vt. 

8.  Cromwell  v,  Wilkinson,   18  Ind.  286;  Phillips,  etc.,  Constr.  Co.  v,  Sey- 

$65:  Mason  v,  Seitz,  36  Ind.  S18.     See  mour,  91  U.  S.  646. 

also  Patmor  v,   Rombauer,   46   Kan.  "On  Payment."— It    has  been   held 

409.  that  the  use  of  the  words  "on  pay- 

8.  Home  Ins.  Co.  v,  Duke.  43  Ind.  ment,"  or  *'  upon"  occurring  in  a  like 

418.     And  if  he   makes   neither,    his  connection,  makes  covenants  depend- 

complaint  is  insufficient.     See  II.  i.,  ent.     Adams   v'.  Williams,  2  W.  &  S. 

Necessity  for  Pleadings  supra,  (Pa.)  227;  Halloway  v.  Davis,  Wright 

Facts,  not    ETidenoe    of   Facts.  —  In  (Ohio)   129;    Taylor  v.   Rhea,    Minor 

plea  ling  the  performance  of  conditions  (Ala.  )  414;    Courtright   v.    Deeds,  37 

precedent,  the  facts  showing  perform-  Iowa  503. 

ance  are  to  be  stated,  and  not  circum-  6.  Glazebrook  v,  Woodrow,  8  T.  R. 

stances  which  are  mere  evidence  or  366.     See  also  Courtright  v.  Deeds,  37 

mere   legal    conclusions.      Hatch    v,  Iowa  503. 

Peet,  23  Barb.  (N.  Y.)  575.  Award  for  ConTeyaneo  and  Pajrment.— 

4.   Pordage  v.    Cole,  i  Saund.  320,  Where  there  is  an  award  of  the  con* 

note:   Thorpe  v,  Thorpe,  i  Salk.  171;  veyance  of  land  by  one  of  the  parties, 

Brockenbrough  V.  Ward,4Rand.(Va.)  and  of  the  payment  of  the  price  by 

552.  another,  the  acts  to  be  performed  are 

See  also  III.  i,  r.,  Contracts  for  Per-  clearly  dependent,  and  neither  party 

sofial  Service,  infra,  can   maintain   an   action    for  nonper- 

6.  Pordage  V.  Cole,  I  Saund.  320;  St.  formance   of  the   award   without    an 

Albans  v.  Shore,  i  H.  Bl.  270;  Graves  averment   of    performance    or  of  an 

V,  Legg,  9  Exch.   709;    Large  v,    Che-  offer  to  perform  on  his  part.     Huy  Vs 

shire,  i  Vent.    147;    Grey  v.   Friar,  4  Brown,  12   Wend.    (N.    Y.)  591;    Mc- 

H.  L.  Cas.  565;  Ledyard  v.  Manning,  Keen  v.  Allen,  17  N.  J.   L.  507;    Hoff- 

I  Ala.    \%y\    Barnes   v.  Strohecker,  17  man  v.  Hoffman,  26  N.  J.  L.  175. 

Gftt  340;    Knight    v.    New    England  7.  Callonel  v,  Briggs,  i  Salk.   113; 


^articulftr  InstaaoM  CONDITIONS  PRECEDENT.  ofCondituan 

c.  Contracts  for  Personal  Service. — In  an  action  upon 
a  contract  to  pay  for  personal  services,  performance  of  the  con- 
sideration must  be  alleged,*  except  where  such  performance  was 
prevented  by  the  act  of  God  *  or  the  act  of  the  law.* 

d.  Concurrent  Acts— Tender.    (See  also  article  Offers,) 

— In  General. — Where  performance  of  an  act  by  one  party  is  in- 
tended to  be  concurrent  with  an  act  to  be  performed  by  the  other, 
neither  party  can  maintain  an  action  against  the  other  without  an 
allegation  of  performance  or  of  an  offer  to  perform  on  his  part  * 

Ferry  v.  Williams,  8  Taunt.  62,4  E.  C.  4.  The  rule  is  most  frequently  ap^ 
L.  18;  Ledyard  v.  Manning,  I  Ala.  153;  plied  in  actions  upon  contracts  of  pur- 
Jones  V,  Powell,  15  Ala.  824;  Pennsyl-  chase  and  sale, 
vania,  etc.,  Steam  Nav.  Co.   v,  Dan-  Alabama, — Davis  v.  Adams,  18  Ala. 
dridge,  8  Gill  &  J.  (Md.)  248;    Green  264. 

V.    Reynolds,  2   Johns.   (N.    Y.)   207;  California, — Colev.Swanston,  iCal. 

Porter  v.  Rose,  12  Johns.  (N.  Y.)  209;  51;  Englander  v,  Rogers,  41  Gal.  421; 

Koen   V,    White,    Meigs  (Tenn.)  358;  Easton  v,   Montgomery,  goCal.  307; 

Smith  V,   Christmas,  7  Yerg.  (Tenn.)  Dennis  v.  Strassburger,  89  Cal.  583; 

565.  Hill  V,  Grigsby,  35  Cal.  656. 

Seadinen  and  Ability.— If  the  cov-  District  of  Columbia. — Langdoa  v. 

enant  expressly  refer  to  the  title  to  be  Purdy,  i  McArthur  (D.  C.)  23. 

conveyed,  the  plaintiff  must  not  only  Illinois, — Stoolfire  v.  Royse,  71  111. 

aver  readiness   to  convey,  but  must  323. 

prove  his  ability  to  convey  such  title  Indiana, — Leonard      v.     Bates,   i 

as   is  contemplated    by    the   parties.  Blackf.    (Ind.)  172,   note;  Waraer  r. 

Jones  V,  Gardner,  10  Johns.  (N.  Y.)  Hatfield,  4  Blackf.  (Ind.)  392;  Posey 

266;  Lawrence  v.  Dole,  11  Vt.  549.  v.   Scales.   55   Ind.    282;  Johnson  v. 

1.  Shuttuck  V,  Griffin,  44  Tex.  566;  Powell,  9  Ind.  566;  Summers 9.  Sleetb, 

Weiner  v,  Lee  Shing,  12  Oregon  276.  45  Ind.    598;  Fell  v,    Mullcr,  78  Ind. 

Aotion   by  Attorney. — In    an  action  507. 

by  an  attorney  at  law  upon  a  special  Kentucky, — Horine  v.  Best,  2  Bibb 

contract  for  professional  services,  the.  (Ky.)  547;  McChord  v.  Tomlin,  3  Dana 

plaintiff  may,  under  a  general  aver-  (Ky.)  144:  Estill  v,  Jenkins,  4  Dana 

ment  of  performance  prove  perform-  (Ky.)  76;  Hawley  v.  Mason,  9  Dana 

ance  by  substitution  with  defendant's  (Ky.)  34;  Chandler  v,    Robenson,  9 

consent.     Smith  v,  Lipscomb,  13  Tex.  Dana  (Ky.)  292;  Kendal  v,  Talbot,  2 

532.  Bibb.  (Ky.)6i4. 

8.  I    Shep.    Touch.   180;   Wolfe  v.  Maine. — Houdlette   v,  Tallman,  14 

Howes,  20  N.  Y.  197,  75  Am.  Dec.  388;  Me.  400. 

Clark  V.  Franklin,  7  Leigh  (Va.)  i.  Massachusetts, — Hunt  v.  Livcrmore, 

Party  Disabled  by  Siekneu. — If  a  per-  5  Pick.  (Mass.)  395;  Howlandr.  Leach, 

son  contracts  to  render  his  personal  11  Pick.  (Mass.)  155;  Kane ».  Hood,  13 

service,  to  be  partly  paid  for  during  Pick.  (Mass.)  281. 

the  term,  and   the  remainder  at  the  New  Jersey. — Egbert  v.  Chew,  14 

expiration  thereof,  and  after  perform-  N.  J.    L.  446;  Ackley  v.  Richman,  10 

ing  service  valuable  to  the  employer,  N.  J   L.  304;  Johnson  v,  Applegatc,  i 

is  before  the  expiration  of  the  stipu-  N.  J.  L.  271. 

lated     period     disabled    by   sickness  New   Kor*.— Robb  v,  MontgomerT, 

from  completing  his  contract,  he  may  20  Johns.  (N.  Y.)  15;  Jones  r.  Gardner, 

recover  on  the  quantum  meruit  with-  10  Johns.  (N.  Y.)  766;  Green  v.  Rey- 

out  averring  performance  or  an  excuse  nolds,  2  Johns.  (N.  Y.)  207;  Barruso 

for  not  performing,  this  being  matter  v.  Madan,  2  Johns.  (N.  Y.)  I45.  note; 

of  reply  to  a  defense  interposing  the  Gazley  v.  Price,  16  Johns.  (N.  Y.)  267; 

contract.     Wolfe  v,  Howes,  20  N.  Y.  Northrup  ».  Northrup,  6Cow.(N.  Y.) 

197.  75  Am.  Dec.  388.  296;  Champion  v.  White.  5  Cow.  (N. 

3.  Jones    v.    Judd,    4    N.    Y.    411;  Y.)  509;  New  York  Fireman  Ins.  Co. 

Comyn  Dig.,    •'Condition**;  Fahy  v.  r.  De  Wolf,  2  Cow.  (N.  Y.)  56;  Slocara 

North,  19  Barb.  (N.  Y.)  341.  v.  Despard,  8  Wend.  (N.  Y.)6i5;Htty 
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or  an  averment  of  facts  which  constitute,  according  to  the  rul 

V.  Brown,  12  Wend.  (N.  Y.)  591;  Fick-  Aotion  for  Speclflo  Performaiioo.— A 

etl   V,    Bricc,  22  How.  Pr.  (N.  Y.  Su-  allegation  in  the  complaint  that   th 

preme  Ct.)  197;  Williams  v,  Healey,  3  plaintiff  offered  to  perform  on  his  pax 

Den.  (N.  Y.)363;  Dunham  v.  Pettee,  8  and  that  the  defendant  refused,  wher 

N.  Y.  508;  Lester  v,  Jewett,  11  N.  Y.  the  acts  to  be  done  by  the  complainan 

453;  Miller  v.  Drake,  i  Cai.  (N.  Y.)45;  and  resppndent  are  mutual  and  con 

Smith  V.  Wright,4  Abb.  App.  Dec.  (N.  current,   is  certainly  sufficient  in  ai 

Y.)  274:  Van  Schaick   v.    Winne,  16  action   in    a  court   of    equity   to   en 

Barb.  (N.  Y.)  89;  Thomson  v.   Smith,  force  specific  performance.     St.  Pau 

63  N.    Y.  302;  Pope  V.  Terre  Haute  Div.,etc.,v.  Brown,  g  Minn.  157;  Par 

Car.  etc.,  Co.,  107  N.  Y.  61;  Bronson  ker  r.  Perkins,  8  Cush.  (Mass.)  318 

V,  AViman,  8  N.  Y.  182.  Stevenson  v.    Maxwell.   2  N.  Y.  415 

C?>iiV».— Hallo  way  v,  Davis,  Wright  Dobbins  v.  Edmonds,  18  Mo.  App.  307 

(Ohio)    129;    Hounsford    v.    Fisher,  See  article  Specific  Performance. 

Wright  (Ohio)  580;  Campbell  v.   Git-  Tender. — An    averment     of    tende 

tings,  19  Ohio  347;  Coil  v,  Willis,  18  of  performance   will  suffice.     Parke 

Ohio  28.  V.    McAllister,   14   Ind.    12;   Smith  v 

Pennsylvania, — Cleveland    v,    Ster-  Turner,  50  Ind.  367;  Melton  z/.  Cofifelt 

rclt,  70  Pa.   St.  204;   Adams  v,  Wil-  59  Ind.   310;  Sowle  v.    Holdridge,  6 

liams,  2  W.  &  S.  (Pa.)  227.  Ind.   213;  Overly   v.    Tipton,  68  Ind 

Vermont, — Jones  v.  Marsh,    22  Vt.  410;  Small  w.    Reeves,    14    Ind.    163 

144;  Phelps  V,   Hubbard,   51  Vt.  489;  Cook  v.  Bean,  17  Ind.  504;  Mather  v 

Boody  V,  Rutland,  etc.,  R.  Co.,  24  Vt.  Scoles,  35  Ind.  i;Goodwine  v.  Morey 

660.  Ill   Ind.  68;  Loud  v,   Pomona  Land 

Virginia, — Robertson  v.  Robertson,  etc.,  Co.,  153  U.  S.  564;  Hounsford  v 

3  Rand.  (Va.)  68.  Fisher,  Wright  (Ohio)  580. 

United  States. — Slater  v,   Emerson,  And  in  some  cases  it  is  held  that  ax 

19  How.  (U.  S.)  224;  Philadelphia,  etc.,  averment  of  readiness  to  perform  i: 

R.  Co.  V,  Howard,  13  How.  (U.  S.)  not    sufficient    without    alleging    ar 

339;  Woodruff  V.  Hough.  91  U.  S.  596;  actual  tender.     Bohall   v,    Diller,   4] 

Columbia  Bank  v,  Hagner,  I  Pet.  (U.  Cal.  532;  Englanderz^.  Rogers,  41  Cal. 

S.)  455;  Hyde  v,   Booraem,    16    Pet.  420;  Heine  v,  Treadwell.  72  Cal.  217 

(U.  S.)  169;  Tilghman  v,   Tilghman,  Stockton  Sav.,  etc.,  Soc.  v.  Hildreth 

I   Baldw.  (U.  S.)  464;  Boody  v.  Rut-  53  Cal.  721;  Hanson  v,  Slaven,  98  Cal. 

land,  etc.,  R.  Co.,  3  Blatchf.  (U.  S.)  377;  Pollard  v.  M'Clain,  3  A.  K.  Marsh 

25;    Buckingham   v.  Jackson,  4  Biss.  (Ky.)  24;  Williams  v,  Healey,  3  Den. 

(U.  S.)29S;  Hitchcock  v.  Galveston,  2  (N.  Y.)  364;  Johnson   v,  Wygant,    11 

Woods  (U.    S.)    272;    McNamara    v.  Wend.  (N.  Y.)  48:  Parker  v.  Parmele, 

Gaylord,  i  Bond  (U.  S.)  302;  Florida  20  Johns.    (N.    Y.)   130;    Dunham   v, 

R.  Co.  V,  Smith,  21  Wall.  (U.  S.)  255;  Pettee,  8  N.  Y.  508:  Strong  v.  Blake, 

Barbee  v,  Willard,  4  McLean  (U.  S.)  46  Barb.  (N.  Y.)  227;  Frey  r.  Johnson, 

356;  Washington  v,  Ogden,  I    Black  22  How.  Pr.  (N.  Y.  Supreme  Ct.)  316 

(U.  S  )  450.  Campbell   v,   Gittings,    19  Ohio   347. 

England, — Pordager.Cole,  I  Saund.  Goodisson    v,    Nunn.    4    T.    R.    764. 

320;  Jackson  v,  AUaway,  6  M.  &  G.  See  also  Smith  v,  Henry,  7  Ark.  207; 

042,  46  E.  C.  L.  942;  Boyd  v.  Lett,  i  C.  Cunningham z/.  Gwinn,  4  Blackf.  (Ind.] 

B.  222,  50  E.  C.  L.  222;  Callonel  v,  342;  Melton   v.    Coffelt,    59   Ind.  310.. 

Briggs,  I  Salk.  112.  Sowle  v,  Holdridge,  63  Ind.  213;  Hunt 

Payment  in  Stock. — The  fact  that  the  v,    Livermore,    5   Pick.    (Mass.)  395: 

delivery  of  the  deed  and  the  payment  Green  v.   Reynolds,  2  Johns.  (N.  Y.) 

of  the  money  under  the  contract  are  207;  Jones  v.  Gardner,  10  Johns.(N.  Y.) 

to  be  accomplished  through  the  organ-  •  266;  Fuller  v.  Hubbard,  6  Cow.  (N.  Y.) 

ization   of  an  incorporated   company  13;  Blood  z/.  Goodrich,  9  Wend.  (N.  Y.) 

and  the  issuance  and  transfer  of  shares  68;  Dearth  v.  Williamson,  2  S.  &  R. 

of  stock  does  not  change  or  affect  the  (Pa.)  498;    Withers    v,    Atkinson,    i 

application  of  the  rule  as  to  the  time  Watts  (Pa.)  236. 

of  performance.  Payment  and  delivery  Oifen  in  Bille  in  Equity. — See  article 

are  to  be  mutual  and  concurrent,  and  Bills  in  Equity,  Vol.  III.,  p.  367. 

the  complaint  must  aver  performance  Sale  of  Goods. — And  in  the  case  of  a 

or  an  offer  of  performance.    Bailey  v.  sale   of   goods  to  be   delivered   at  a 

Lay,  18  Colo.  405.  certain  time  and  place  to  warrant  a 
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Partioolar  Initonces  CONDITIONS  PRECEDENT.  cf  Oondlttm. 

heretofore  laid  down,  a  sufficient  excuse  for  failing  to  perform  or 
to  offer  to  perform.* 

recovery  upon  the  special  contract  to  legitimately  infer  that  the  plaintiff  was 
deliver  them,  they  must  have  been  ready  and  willing  to  pay  on  delivery, 
tendered  or  delivered  at  the  time  and  Robison  v,  Tyson,  46  Pa.  St.  2S6. 
place.  And  where  in  a  justice  court  And  where  tender  would  be  but  an 
plaintiff  declared  on  a  special  contract,  idle  ceremony,  as  in  cases  where  the 
it  was  held  he  could  not  recover  on  defendant  has  put  it  out  of  his  power 
evidence  applicable  only  to  the  gen-  to  perform,  tender  need  not  be  averred 
eral  counts.  Davenport  v,  Wheeler,  7  in  the  declaration,  Moore  v.  Craw- 
Cow.  (N.  Y.)  23a.  ford,  130  U.  S.  122:  and  so  also  in  cases 

Action  for  Instalment  of  Purchase  where  the  defendant  peremptorily  re- 

Money, — The  general  rule  is  that  if  fuses  to  perform,  Newby  r.  Rogers,  54 

land  be  sold  and  the  purchase  money  Ind.  193;  Newby  v.  Rogers.  40  Ind.  9. 

is  to  be  paid  therefor  in  instalments.  See  also  Robbins  v.  Battle  House  Co., 

the  execution  of  the  conveyance  and  74  Ala.  499. 

the  payment  of  the  last  instalment  Where  the  action  was  upon  a  con- 
are  mutual  and  dependent  acts,  and  tract  wherein  the  plaintiff  bound  hiffl' 
to  maintain  an  action  on  the  last  note  self  to  deliver  to  the  defendant  a 
there  must  be  a  tender  of  a  deed  specified  amount  of  a  certain  kind  of 
before  bringing  suit  and  an  averment  chattels  at  a  designated  place,  *'  at  the 
thereof.  Sheeren  v,  Moses,  84  111.  option  of  the  latter,  at  any  time  "  with- 
448;  Headley  v.  Shaw,  39  111.  354;  in  a  designated  period,  a  complaint 
Rourke  v.  McLaughlin,  38  Cal.  196;  averring  that  during  all  of  such  period 
Englander  v,  Rogers,  41  Cal.  420;  the  plaintiff  had  the  amount  and  kind 
Roach  V,  Dickinson,  9  Gratt.  (Va.)  154;  of  chattels  agreed  upon  in  his  posses- 
Kane  V,  Hood,  13  Pick.  (Mass.)  281;  sion  ready  for  delivery,  but  that.al- 
Hean  v.  At  water,  4  Conn.  3;  Biddle  v,  though  the  defendant  had  notice 
Coryell,  18  N.  J.  L.  377;  Johnson  v,  thereof,  he  never  notified  the  plaintiff 
Wygant,  11  Wend.  (N,  Y.)49-  to  deliver  the  same,  was  held  suffi- 

In  Weaver  v,  Childress,  3  Stew,  cient.  Posey  v.  Scales,  55  Ind.  28a. 
(Ala.)  361,  the  general  doctrine  was  In  Equitable  Actions, ^^\vl  an  action 
recognized,  but  the  particular  cove-  to  foreclose  a  lien  for  the  purchase 
nants  and  stipulations  in  the  contract  money  due  upon  an  executory  contract 
in  litigation  were  held  to  be  "mutual  for  the  sale  of  lands  an  offer  in  the 
and  independent,"  and  an  averment  complaint  to  convey  was  held  sufficient 
in  the  declaration  of  plaintiff's  ability  for  the  reason,  applicable  to  equitable 
and  readiness  to  convey  was  held  to  be  actions  alone,  that  the  court  can  pro- 
surplusage.  See  also  Loud  v.  Pomona  tect  the  rights  of  any  party  entitled  to 
Land,  etc.,  Co.,  153  U.  S.  564.  performance  in  its  decree.    Frecson 

An  action  may  be  maintained  upon  v,  Bissell,  63  N.  Y.  168. 
any  instalment  prior  to  the  last  one  Issue  on  Averment  of  Tender, -^li 
without  having  tendered  a  deed  before  the  complaint  in  an  action  on  an  in- 
bringing  suit,  although  the  action  may  strument  containing  mutual  covenants 
not  have  been  commenced  until  after  avers  tender  of  performance  the  de- 
the  last  note  is  due,  Sheeren  v,  Moses,  fendant  is  bound  to  take  issue  upon 
84  111.  448;  and  in  such  action  it  is  such  averment.  He  cannot  plead  in 
unnecessary  for  the  plaintiff  to  aver  bar  the  nonperformance  of  the  coye- 
his  willingness  to  perform.  Rourke  nants  on  the  part  of  the  plaintiff. 
V.  McLaughlin,  38  Cal.  196.  Traver  r.  Halsted,  23  Wend.  (N.  Y.) 

Tender  Dispensed  with. — Where  by  67. 
the  terms  of  the  contract  the  delivery  1.  Coucht/.Ingersoll.  2  Pick. (Mass.) 
and  payment  of  the  price  are  to  be  292;  Webb  i^.  Smith,  6  Colo.  365;  Palm- 
made,  not  at  the  vendor's  place  of  busi-  er  V,  Sawyer,  114  Mass.  i;  Holmes  9. 
ness,  but  at  some  other  place,  there  can  Holmes,  9  N.  Y.  525,  12  Barb.  (N.  Y.) 
be  no  actual  tender  of  the  purchase  147.  See  II,  2.,  Excuses  for  ^onprr' 
money  if  the  vendor  refuses  to  de*  formance^  supra, 
liver  the  goods;  therefore  a  tender  Frtvention  of  PerfomianM  by  the  de- 
need  not  be  averred,  and  of  course  it  fendant  may  be  pleaded  as  an  excose. 
need  not  be  proved,  but  there  should  Huntingdon,  etc.,  R.  Co.  v.McGovern, 
be  evidence  from  which  a  jury  might  29  Pa.  St.  78;  Titus  v,  Cairo,  etc.,  R. 
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XeftdlAMi  Mid  WilUaeAM*- — If  there  was  in  fact  neither  a  perform- 
ance nor  a  tender  of  performance,  it  has  been  held  that  an  aver* 
ment  of  readiness  and  willingness  to  perform  is  necessary  and 
sufficient.^ 

Co.,  46  N.  J.  L.  393;  Smith  z'.  Boston,  Barb.   (N.   Y.)   42,  65;    Cornwall  r. 

etc.,  R.  Co..  36  N.  H.  458;  Farnham  v.  Haight,  d  Barb.  (N.  Y.)  327;  Porters. 

Ross,    2   Hall  (N.  Y.)   167;  Clark   r.  Rose,  12  Johns.  (N.  Y.)  210;  We«t  t/. 

Franklin,   7  Leigh   (Va.)   i;  Jones  e^.  Emmons,  5  Johns.  (N.Y.)  179;  Green  v. 

Singer  Mfg.  Co.,  38  W.  Va.  150.  Reynolds,  2  Johns.  (N.  Y.)207;  Parker 

Baffloienoy  of  Averment. — Where  the  v,  Parmele,  20  Johns.  (N.  Y.)  130;  Vail 

complaint  sets  out  a  contract  for  the  v.   Rice,    5    N.    Y.    155;  Bronson    v, 

performance  of  work,  and  alleges  that  Wiman,  8  N.  Y.  182;  Cook  t^.  Ferral, 

the  completion  of  the  work  was  "  pre-  13  Wend.  (N.  Y.)285;  Miller  r.  Drake, 

vented,    the  action  Is  regarded  as  up-  i  Cai.  (N.  Y.)  45;  Topping  v.  Root,  5 

on  the  contract  for  part  performance  Cow.  (N.  Y.)  404;  Coonley  t/.  Ander- 

and  prevention.     Cox  v.  McLaughlin,  son,    i    Hill  (N.    Y.)   523;  Stokes   v, 

52  Cal.  590.  Brown,  i  Sweeny  (N.  Y.)  463;  Brook^^ 

When  the  complaint  avers  that  the  lyn  Oil  Refinery  t^.  Brown,  38   How. 

plaintiff  was  prevented  by  the  defend*  Pr.  (N.  Y.  Super.  Cl.)  448;  White  v. 

ant    from    performing  a  contract  to  Demilt,  2  Hall  (N.  Y.)  405;  Nelson  c^. 

grade  a  roadbed,   such  averment  is  Plimpton    Fire-Proof  Elevating  Co., 

Sufficient  as  against  a    general    de-  55  N.   Y.  484;  Woolncr  v.  Hill,  93  N. 

Aiurrer  without  stating  by  what  means  Y.    576;  Dunham  v,  Pettee,   8  N.   Y. 

the  plaintiff  was  prevented  from  per-  508;  Lester  v,  Jewett,  11  N.  Y.  453; 

forming.   Cox  r.  Western  Pac.  R.  Co.,  Isaacs  «/.  New  York  Plaster  Works,  67 

47  Cal.  87.  N.  Y.  125;  Corn  well  v.  Haight,  21  N. 

An  averment  by  the  plaintiff,  in  an  Y.  462. 
action  for  breach  of  a  contract  provid-        North  Carolina, — Cole  v,  Hester,  9 

ing  for  the  construction  of  a  wall,  that  Ired.  (N.  Car.)  23;  Wittstead  v.  Reid, 

he  had  commenced  and  was  proceed-  Busb.  (N.  Car.)  76,  57  Am.  Dec.  571; 

ing  to  finish  the  work  according  to  Abrams  t/.  Suttles,  Busb.  (N.  Car.)  99; 

contract  when  he  was  hindered  by  the  Grandy  v,  McCleese,  47  N.  Car.  142. 
defendant's  throwing  down  from  the        TVjra^.  —  Van  Norman  v.  Wheeler, 

eastern  abutment  a  large  quantity  of  13  Tex.  316. 

stone,  to  wit.ten  perch,  which  had  been        Virginia, — Moss  t^.  Stipp,  3  Munf. 

placed  there  for  the  purpose  of  con-  (Va.)  159. 

structing  the   same,  st&ted    sufficient         United   States,  —  GoldBborough    v, 

acts  of  prevention  by  the  defendant.  Orr,  8  Wheat.  (U.  S.)  2x7,  note;  Nels 

Little  V.  Mercer,  9  Mo.  218.  v,  Yocum,  16  Fed.  Rep.  168. 

1.  Alabama. — See  Jones  v,  Sommer-        English, — Heard  v.  Wadham,  i  East 

ville,  I  Port.  (Ala.)  437;  Broughton  v,  619;  Boyd  «f.  L6tt.  i  C.  B.  222,  50  E.  C. 

Mitchell,  64  Ala.  2to.  L.  222;  Jackson  v,  Allaway,  6  M.  &  G. 

CaHforfiia. — See   Barron  v,   Frink,  94^,  46  E.  C.  L.  942;  Pick fo rd  i^.  Grand 

30  Cal.  486;  Hill  V,  Grigsby,  35  Cal.  Junction  R.  Co.,  8  M.  &  W.  372;  Mor- 

662;  Rourke  v,  McLaughlin,  38  Cal.  ton  v.  Lamb,  7  T.  R.  125;  Waterhouse 

200.  V,  Skinner,  2  B.  A   P.  447;  Bristow  v, 

Connecticut,  ^%toMCti   v,   Lewis,  26  Waddington,   2    B.  &    P.    N.    R.  355; 

Conn.  tio.  Rawson  v.  Johnson,  l  East  203;  Levy 

Illinois, —  Funk  v.   Hough,   S9  III.  v,  Herbert,  7  Taunts  314;  Lancashire 

T45;  Cummings  r.  Tilton,  44  111.  172;  v.  Killingworth,  2Salk.  623;  Norwood 

Hough  V,  Rawson,  17  111.   588;  Dick-  v.    Read,     Plowd.     180;    Bentley    v, 

hut  V,  Durrell,  11  111.  72.  Dawes,   9  Exch.   667,   25  Eng.  L.   k 

Indiana,  —  Vankirk    v.    Talbot,    4  Eq.  540;  Wilks  v,  Atkinson,  i  Marsh. 

Blackf.  (Ind.)i67.  4*2. 

JCentutky.—fittidsX  v,  Talbot.  2  Bibb        Prepaymeiit  ef  Pfcre.— Where  action  is 

(Ky.)  614;  Sousely  v.  Burns,  10  Bush  brought  against  a  railway   company 

(Ky.)  87.  for  damaged  for  refusing  to  receive 

Maine, —  Low  v,  Marshall,  17  Me.  and  transport  plaintiff  as  a  passenger, 

233.  the  complaint  must  contain  an  allega- 

NiMf   York,  —  Clark  v.  Dales,    so  tion  that  the  plaintiff  was  ready  and 
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e.  Bills  of  Lading — NoTiCE.--BiIls  of  lading  usually  pro- 
vide that  claims  for  loss  or  damage  must  be  made  in  writing  to 
the  agent  at  the  point  of  delivery  within  a  certain  time  as  a  con- 
dition precedent  to  the  liability  of  the  company.  A  biU  of  com- 
plaint for  loss  or  damage  must  allege  either  specifically  or  by  the 
authorized  general  averment  *  that  such  condition  has  been  per- 
formed.* 

/.  Notice  and  Proofs  of  Loss  in  Contracts  of  Insur- 
ance— In  General. — Conditions  in  a  fire  insurance  contract  requir- 
ing the  insured  in  case  of  loss  to  furnish  the  company  with  imme- 
diate notice  of  the  same  and  proofs  of  loss,  within  a  certain  time, 
are  conditions  precedent  to  the  right  of  recovery  thereon  ;*  and 
performance    of    such   stipulations   according   to   their    tenor,* 

trilling  to  pay  the  fare  charged  by  the  the  right  to  recover  any  part  ef  the 

company.     St.   Louis  South   Western  insurance.       Wellcome    v.     People's 

R.   Co.    V,  Thomas  (Tex.  Civ.  App.,  Equitable   Mut.    F.  Ins.  Co.,  3  Gray 

1894),  27  S.  W.  Rep.  419;  Tarbell  v.  (Mass.)  480. 

Central  Pac.  R.  Co.,  34  Cal.  616;  Day  Statement  of  Other  Insanuiee.— It  was 

V.  Owen,  5  Mich.  520.  required    by   the  terms  of    a  policy 

BeadineM,  Willingnesi,  andSeqnett. —  that  the  proofs  of  loss  should  state 

When  acts  are  to  be  performed  by  the  *'  whether  any  and  what  other  insar- 

parties  to   the   contract   at   the  same  ance   had    been    made   on  the  same 

time,  it  is  sufficient  for  the  plaintiff  to  property,  giving  copies  of  the  writteo 

aver  that  he  was  ready  and  willing  to  portions    of    all     policies    thereon." 

perform,  and  that  the  defendant  was  Held^   that    the    furnishing   of  such 

requested    to    perform    but    refused,  copies  was  a  condition  precedent  to 

Tinneyv.  Ashley,  15  Pick.  (Mass.)  546,  the    plaintiff's     right    of     recovery 

citing  White   v,    Mann,  26   Me.   361;  thereon.      Blakeley   v*    Phoenix  Ins. 

North  V.  Pepper,   21  Wend.   (N.    Y.)  Co. ,  20  Wis.  205. 

639;  Carroll  v.   Peake,  i  Pet.  (U.  S.)  4.  Edgerly  v.  Farmers' Ins.  Co.,  43 

24;  Rawson  v.  Johnson,  i  East  203.  Iowa  587  ;  Bogardus  v.  New  York  L 

1.  See   II.    3.    ^.,    Under  the  Codes,  Ins.  Co.,   loi   N.  Y.   334;  Ionian  r. 

supra.  Western   F.   Ins.   Co.,   12  Wend.  (N. 

8.   U.  S.  Express  Co.  v.  Harris,  51  Y.)452;  Furlong  v.  Agricultural  Ins. 

Ind.  127;    Sprague  v.  Missouri  Pac.  Co.,  28  Abb.  N.  Cas.  (N.  Y.  Supreme 

R.  Co.,  34  Kan.  347;  Texas  Cent.  R.  Ct.)  444;  Dayton  Union  Ins.  Co.  v. 

Co.  V.  Morris,  16  Am.  &  Eng.  R.  Cas.  McGookey,  33  Ohio  St,  555 :  Harri- 

259  and  note;  Louisville,  etc.,  R.  Co.  roan  v.  Queen  Ins.   Co.,  49  Wis.  81; 

V,   Widman,    10   Ind.    App.  92 ;    Jen-  McCormack    r.    North    British    Ins. 

nings  V.  Grand  Trunk  R.  Co.,  52  Hun  Co.,  78  Cal.  468  :  St.  Louis  Ins.  Co.  v. 

(N.  Y.)  227,  127  N.  Y.  438.  Kyle,  11  Mo.  278. 

8.  Quinlan  v.  Providence  Washing-  It  is  necessary  for  the  complainant, 
ton  Ins.  Co.  (Supreme  Ct.),  39  N.  Y.  in  order  to  show  a  just  cause  of 
St.  Rep.  820 ;  Indiana  Ins.  Co.  v,  action,  to  allege  either  the  notice  and 
Capehart,  108  Ind.  270 ;  Cornell  v.  proofs  stipulated  in  the  policy  or 
Hope  Ins.  Co.,  3  Martin,  N.  S.  (La.)  those  which  the  statute  peremptorily 
223  ;  McCuIlough  v.  Phoenix  Ins.  Co.,  declares  sufficient.  Dolbier  v,  Agri- 
113  Mo.  606;  Mason  v.  Harvey,  20  cultural  Ins.  Co.,  67  Me.  iSa 
Eng.  L.  &  Eq.  541.  See  also  the  SuAdexioy  of  ATerment.  —  A  corn- 
cases  cited  in  the  following  note.  plaint   containing  an   averment  that 

Notice  of  Leis. — When  particular  no-  the  company  "had  due  notice  and 
tice  of  loss  was  made  essential  by  the  proof  of  the  loss  according  to  the 
by-laws  of  the  company  and  the  policy  conditions  of  the  policy,"  hot  con- 
was  made  expressly  "subject  to  the  taining  no  averment  that  the  corn- 
provisions  and  conditions  of  the  pany  had  due  notice  and  proof  of  loss 
charter  and  by-laws,"  it  was  held  according  to  the  statutory  require- 
^hat  such  notice  was  a  prerequisite  to  ments,  was  regarded  as  sufficient,  it 
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or  a  waiver  of  performance,*  must  be  alleged. 

So  in  an  action  upon  an  insurance  policy  providing  that  a  loss 
shall  not  be  payable  until  a  certain  titne  after  notice  and  proof  of 
the  same,  the  complaint  must  show  that  the  action  was  not  com- 
menced until  the  lapse  of  the  specified  time  after  the  notice  and 
proofs  were  furnished.* 

Certifloftte  of  Mftgiitrate. — When  the  policy-  provides  that  the  loss 
shall  not  be  payable  until  the  certificate  of  a  magistrate  as  to  cer- 
tain facts  is  produced,  the  complaint  must  show  that  the  required 
certificate  was  produced.' 

How  Pleaded  at  Common  Law. — Under  the  common-law  rules  of 
pleading  the  performance  of  each  of  such  conditions  precedent 
must  be  particularly  stated,  or  some  excuse  for  the  nonperform- 


ance given.* 

not  appearing  from  the  record  that 
the  notice  and  proofs  required  by  the 
policy  were  materially  different  from 
those  required  by  law.  Conway  F. 
Ins.  Co.  V,  Sewall,  54  Me.  352. 

life  Insnranoe. — In  order  to  sustain 
an  action  on  a  life  insurance  policy 
the  declaration  must  show  the  mak- 
ing of  the  policy,  the  conditions  of  the 
contract,  the  performance  of  all  con- 
ditions precedent,  the  happening  of 
the  contingencies  upon  which  defend- 
ant becomes  liable  to  pay,  and  his 
failure  to  pay.  Massachusetts  Mut. 
L.  Ins.  Co.  V,  Kellogg,  82  111.  614. 

1.  Indiana  Ins.  Co.  v,  Capehart,  108 
Ind.  270. 

Bpeoial  Bepllcatlon. — When  perform- 
ance of  several  conditions  is  averred, 
and  the  defendant  pleads  nonper- 
formance of  one  condition,  if  the 
plaintiff  replies  a  simple  denial,  he 
will  not  be  allowed  to  Contradict  his 
denial  and  show  an  excuse  for  non« 
performance.  To  make  an  issue  of 
waiver  in  such  a  case  it  should  be  spe- 
cially pleaded  in  reply.  Gartside  v, 
Connecticut  Mut.  L.  Ins.   Co.,  8  Mo. 

App.  593- 

Waiver  and  Prevention  of  Performanoe. 
— An  .averment  that  the  defendant 
waived  the  filing  of  the  proofs  of  loss 
within  the  time  pleaded,  and  prevented 
plaintiff's  compliance  with  the  terms  of 
the  policy,  is  sufficient  to  show  a 
waiver  of  the  filing  of  proofs  of  loss 
within  the  time  stipulated.  United 
Firemen's  Ins.  Co.  v,  Kukral,  7  Ohio 
Cir.  Ct.  Rep.  356. 

Waiver  under  Averment  of  Perform- 
anoe.— It  has,  however,  been  held  in 
Missouri  that  in  actions  on  contracts 
of  insurance,  proof  of  waiver  of  proofs 
of  loss  is  admissible  under  allegations 


of  performance  in  a  complaint;  in  fact, 
that  such  evidence  is  of  itself  evidence 
of  performance.  McCullough  v.  Phoe- 
nix Ins.  Co.,  113  Mo.  606;  St.  Louis 
Ins.  Co.  V.  Kyle,  it  Mo.  278;  Russell 
r.  State  Ins.  Co.,  55  Mo.  585;  Okey  v. 
State  Ins.  Co.,  29  Mo.  App.  105;  Travis 
V.  Continental  Ins.  Co.,  32  Mo.  App. 
198;  Maddox  t/.  German  Ins.  Co.,  39 
Mo.  App.  198;  Schultz  V.  Merchants' 
Ins.  Co.,  57  Mo.  331.  See  II.  2.,  Ex- 
cuses for  Nonperformance^  supra. 

2.  Doyle  v.  Phoenix  Ins.  Co.,  44 
Cal.  264:  Cowan  v.  Phoenix  Ins.  Co., 
78  Cal.  181;  Pierson  r.  Springfield  F., 
etc.,  Ins.  Co.,  7  Houst.  (Del.)  307; 
Carberry  v,  German  Ins.  Co.,  51  Wis. 
605. 

Complaint  Showing  Lapse  of  Time. — 
When,  however,  it  affirmatively  ap- 
peared in  the  complaint  that  more  than 
sixty  days  had  elapsed  since  notice 
and  proofs  of  loss  before  the  bringing 
of  the  action,  and  there  was  an  aver 
ment  of  due  performance,  the  petition 
was  held  sufficient.  German  Ameri- 
can Ins.  Co.  V.  Etherton,  25  Neb.  505; 
Butternut  Mfg.  Co.  «/.  Manufacturers' 
Mut.  F.  Ins.  Co.,  78  Wis.  202. 

3.  Edgerly  v.  Farmers'  Ins.  Co.,  43 
Iowa  587;  Columbian  Ins.  Co.  v.  Law- 
rence, 2  Pet.  (U,  S.)  25;  Columbia 
Ins.  Co.  V,  Lawrence.  10  Pet.  (U.  S.) 
507;  Leadbetter  v,  Etna  Ins.  Co.,  13 
Me.  265;  iEtna  F.  Ins.  Co.  v.  Tyler, 
16  Wend.  (N.  Y.)  386;  Roumage  v. 
Mechanics'  F.  Ins.  Co.,  13  N.  J.  L. 
no;  Noonan  I'.  Hartford  F.  Ins.  Co., 
21  Mo.  81;  Protection  Ins.  Co.  r. 
Pherson,  5  Ind.  417;  Home  Ins.  Co.  v, 
Duke.  43  Ind.  418;  Johnson  z/.  Phoenix 
Ins.  Co..  112  Mass.  49;  Routledge  v. 
Burrell,  i  H.  Bl.  254. 

4.  Oldman  v,  Bewicke,  ciUd  in  6  T. 


4  Encyc.  PI.  &  Pr. — 41. 
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How  Pleaded  under  the  Code. — ^A  general  averment  that  the  plaintiff 
duly  fulfilled  all  conditions  of  said  insurance  respectively  on  his 
part  is  a  sufficient  averment  of  performance  under  the  code.* 

R.    714,     2    H.    BI.   S77;    Worsley  v.  National    Ben.    Assoc,    v.   Graaman, 

Wood,  6  T.  R.  710;  Campbell  v.  Char-  107  Ind.  288. 

ter  Oak  F.,  etc.,    Ins.  Co.,   10  Allen  Where  the  conditions  of  the  policy 

(Mass.)  213;  Perry  v.  Phoenix  Assur.  made  the  sum   insured   payable  only 

Co.,    8     Fed.    Rep.    643;    Johnson   v,  upon  due  notice  and  satisfactory  proof 

Phcenix  Ins.  Co.,  112  Mass.  49;  Home  of  the  death  of  the  insured,  and  upon 

Ins.  Co.  V.  Duke,  43  Ind.  418;  Rock-  the  surrender  of  the  beneficiary  cer- 

ford  Ins.  Co.  v.  Nelson,  65    III.  415.  tificate  duly  receipted,  the  declaration 

See  also  II.  3.  0.,  At  Common   Law^  must   show   performance   or  a  satis- 

supra,  factory    excuse   for   nonperformance. 

1.  California, — Ferrer  v.  Home  Mut.  Independent   Order  of   Mut.   Aid  v. 

Ins.  Co.,  47  Cal.  416;  Blasingame  v.  Paine,  17  111.  App.  572. 

Home  Ins.  Co.,  75  Cal.  633.  Arbitratioii  before  Pftyment.— Where 

Indiana, — Phenix  Ins.  Co.  v,  Pickel,  the   loss   is  niade  payable  only  after 

iiq  Ind.   155;   yEtna  Ins.  Co.  v.  Kit-  a  submission  to  arbitrators,  and  an 

ties,  81    Ind.   96;   Commercial  Union  award,  this  is  a  condition  precedent, 

Assur.    Co.   V.   State,    113    Ind.    331;  and  a  necessary  element  of  plaintiff's 

Aurora   F.    Ins.    Co.    v.   Johnson,    46  cause  of  action.     The   general  aver- 

Ind.  315;   Louisville  Underwriters  v.  ment  of  performance  is  in  such  case 

Durland,  123  Ind.  544;  Continental  L.  insufficient,  because  the  award  is  not 

Ins.  Co.  V.  Kcssler,  84  Ind.  310;  Am-  the   act  of  the   plaintiff  but  of  third 

erican   Ins.    Co.  v.  Leonard,  80   Ind.  parties.     Carroll  «^.  Girard  F.  Ins.  Co., 

272;  Home  Ins.  Co.  v.  Duke,  43  Ind.  72     Cal.    297;    Mosness    v.   German- 

418.  American  Ins.  Co.,  50  Minn.  341. 

Kentucky, — Daniels  v,    Andes  Ins.  If,  however,  the  stipulation  is  that 

Co.,  2  Mont.  78.  an  award  is  to  be  had  at  the  written 

Missouri, — Forse  v.  Supreme  Lodge,  request  of  either  party,  and  no  award 

41  Mo.  App.  106;  Okey  2/.  State  Ins.  is  asked,  it  seems  to  be  unnecessary  to 

Co.,  29  Mo.  App.  105;  Richardson  v.  allege  an  award  in  order  to  maintain 

North    Missouri    Ins.    Co.,    57    Mo.  the   action.     German   American  Ins. 

413.  Co.  V,  Etherton,  25  Neb.  507. 

New  K^r^.  — New  York  Cent.  Ins.  Indireet    Allegation.  —  An  averment 

Co.  V.  National   Protection  Ins.  Co.,  "that  though  proof  of  said  loss  had 

20  Barb.  (N.  Y.)  468.  been  duly  made,  and  notice  given,  yet 

Ohio, — Dayton    Union    Ins.    Co.    v.  said  defendant  has  not  made  good  the 

McGookey,  33  Ohio  St.  555.  loss,"  was   held  insufficient  under  a 

Wisconsin. — Scheiderer    v.    Travel-  code  provision  authorizing  a  general 

er's  Ins.  Co.,  58  Wis.  13;  Schobacher  allegation  of  performance.    Home  Ins. 

V,   Germantown   Farmers'   Mut.    Ins.  Co.  v,  Duke,  43  Ind.  41S. 

Co.,  59  Wis.  89:  Boardman  v.  West-  Plaintiff  may  Plead  Spedfieally.'H  t^ 

Chester  F.  Ins.  Co.,  54  Wis.  365.  plaintiff    elects,   he   may    specifically 

See   also  II.  3.  b,y  Under  the  Codes ^  plead  performance  of  the  conditions. 

supra,  Phenix  Ins.   Co.  v.  Wilson,  132  Injl. 

Life  Inaoranoe. — An  allegation  of  due  449.     And  if  he  does  elect  to  do  this, 

performance  of  conditions  precedent  he  is  bound   to  specifically  aver  fall 

under  the  code  is  a  sufficient  allega-  performance,   with   the    precision  rc- 

tion  of  the  performance  of  the  condi-  quired  in  common-law  pleading.  Coffl- 

tions  in  a  life  insurance  policy,  such  mercial  Union  Assur.  Co.  r.  State,  ii3 

as  notice  of  death,  etc.     Forse  v,  Su-  Ind.  332;   Home  Ins.  Co.  v,  Dake,  43 

preme  Lodge,  41  Mo.  App.  106.  Ind.  418. 

Where  the  inference  that  notice  and  See  also  II.  3.  3.,  Under  the  Codti, 

proof  of  the  kind  stipulated  for  in  the  supra. 

policy   were  furnished    arises   neces-  In  Louisiana   notice  of  the  loss  of 

sadly    from    the   facts    pleaded,   the  property  insured  against  fire,  and  ^^^ 

complaint   is  good,  although   it  does  preliminary  proof  required,  are  in  ^^^ 

not  expressly  aver  that  the  required  nature  of  an  amicable  demand,  ^tA)^ 

notice   and    proofs    were    furnished,  order  to  put  the  plaintiff  upon  stnct 
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But  the  general  allegation  of  due  performance  is  insufficient  to 
show  the  lapse  of  time  before  the  loss  is  made  payable  by  the 
terms  of  the  policy.* 

g.  Certificates  of  Architects  and  Engineers.— Building 

and  construction  contracts  often  provide  that  payment  shall  be 
made  on  or  after  the  production  of  a  certificate  signed  by  the 
supervisory  architect,  or  of  an  engineer's  estimate.  Such  pro- 
visions are  conditions  precedent  to  a  right  of  recovery,*  and  in  an 
action  upon  such  a  contract  it  must  be  alleged  that  the  person 
designated  has  accepted  or  was  satisfied  with  the  materials  or 
workmanship,  and  that  he  measured  or  ascertained  the  quantity, 
or  did  any  other  thing  required  by  the  contract.* 


proof,  nonperformance  should  be 
specifically  pleaded  by  defendant. 
Wightman  v.  Western  Marine,  etc., 
Ins.  Co.,  8  Rob.  (La.)  442,  holding  that 
an  allegation  that  the  plaintiff  had 
••  complied  with  ♦  *  *  that  condition 
which  requires  proof  of  his  alleged 
loss  "  was  sufficient. 

Prootii  of  Loss. — A  complaint  aver- 
ring that  immediately  after  the  fire 
the  insured  forthwith  gave  notice  of 
the  loss  to  the  company,  and  duly  per- 
formed all  the  conditions  of  the  policy 
on  his  part,  sufficiently  shows  that  the 
proofs  of  loss  were  furnished  within 
the  time  required  by  the  policy. 
Benedix  v,  German  Ins.  Co.,  78  Wis. 

77. 

But  where  the  condition  of  the  policy 

was  that  proof  of  loss  was  to  be  made 
in  thirty  days,  and  it  appeared  affirma- 
tively in  the  petition  that  proof  was 
not  made  within  that  time,  the  general 
averment  of  the  performance  of  all 
conditions  was  held  insufficient.  Home 
Ins.  Co.  f.  Lindsey,  26  Ohio  St.  348. 

An  averment  that  the  assured  **  had 
fully  complied  with  all  the  conditions 
of  said  contract,  and  rendered  to  the 
defendant  a  particular  account  and 
proof  of  said  loss,  as  required  by  said 
contract,'*  is  sufficient  to  show  that 
the  defendant  received  the  proofs  of 
loss.  River  Falls  Bank  v,  German 
American  Ins.  Co..  72  Wis.  535. 

Answer  Denjring  Perfarmanoe.— If  the 
defendant  desires  to  establish  the  fact 
that  the  notice  and  proofs  of  loss  were 
insufficient,  an  allegation  that  ''cer- 
tain papers  purporting  to  be  proofs  of 
loss  or  interest  had  been  presented  to 
the  defendant,  but  that  they  were  not 
sufficient  and  due  proofs  of  loss  or 
interest  in  fulfilment  of  the  require- 


good  pleading.  It  should  state  in 
what  respect  the  purported  proofs  of 
loss  are  insufficient.  Voisin  v.  Provi- 
dence Washington  Ins.  Co.,  16  N.  Y. 
Wkly.  Dig.  502. 

1.  Carberry  v,  German  Ins.  Co.,  51 
Wis.  605;  Doyle  v.  Phoenix  Ins.  Co., 
44  Cal.  264;  Cowan  v.  Phenix  Ins. 
Co.,  78  Cal.  181;  Pierson  v,  Spring- 
field F.,  etc.,  Ins.  Co.,  7  Houst.  (Del.) 

307. 

8.  Hudson  V.  McCartney, 33Wis. 331; 
Smith  V,  Briggs,  3  Den.  (N.  Y.)  73: 
Adams  v.  New  York,  4  Duer  (N.  Y.) 
306;  Roy  V.  Boteler,  40  Mo.  App.  213; 
Neenaii  v.  Donoghue,  50  Mo.  495; 
Yeats  V,  Ballentine,  56  Mo.  539;  Dins- 
more  V.  Livingston  County,  60  Mo. 
244;  Morgan  v,  Birnie,  9  Bing.  672,  23 
£.  C  L.  4^4* 

8.  California,  —  Loup  v,  California 
Southern  R.  Co.,  63  Cal.  97;  Holmes 
V.  Richet,  56  Cal.  307;  Cox  v.  Mc- 
Laughlin, 63  Cal.  196. 

Iowa, — Wrought-Iron  Bridge  Co.  v, 
Greene,  53  Iowa  562. 

AV«/«^^^^.— Murray  r.  Bright,  2  A. 
K.  Marsh.  (Ky.)  146. 

Minnesota, — Johnson  v,  Howard,  20 
Minn.  370. 

Missouri, — Dinsmore  v,  Livingston 
County,  60  Mo.  244;  Williams  v,  Chi- 
cago, etc.,  R.  Co.,  112  Mo.  463. 

New  Hampshire, — Smith  v,  Boston, 
etc.,  R.  Co.,  36  N.  H.  458. 

New  York, — Adams  v.  New  York,  4 
Duer  (N.  Y.)  306;  Weeks  v,  OBrien 
(Ct.  App.),  56  N.  Y.  St.  Rep.  813;  Smith 
V,  Briggs,  3  Den.  (N.  Y.)  73;  Butler  v. 
Tucker,  24  Wend.  (N.  Y.)  447. 

Wisconsin, — Hudson  v,  McCartney, 
33  Wis.  331. 

United  States, — U.  S.  v.  Robeson,  9 
Pet.  (U.  S.)  319. 

England, — Grafton  v.  Eastern  Coun« 


n    us  of  the  policy,"  is   not  specific 

enough  to  answer  the  requirements  of    ties  R.  Co.,  22  Eng.  L.  &  Eq.  557. 
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PlMding  £z«niM. — The  nonproduction  of  an  architect's  certificate 
may,  however,  be  excused  by  showing  that  it  was  withheld  by 
fraud,  or  collusion,  or  in  bad  faith.*  But  an  allegation  merely 
that  the  architect's  certificate  was  "  unreasonably  withheld  "  ren- 
ders the  complaint  fatally  defective.* 

IiifaAoieikt  ATermant.  —  Where    the  v.  Donoghue,  50   Mo.   495;  Dinsmore 

certificate  contemplated   in   the   con-  v.    Livingston    County,  60  Mo.  124; 

tract  was  that  the  work  was  fully  and  Williams  v.  Chicago,  etc.,  R.  Co..  112 

completely  finished  according  to  the  Mo.  463;    Herrick  v.  Belknap,  27  Vt. 

specifications  annexed  to  the  contract,  684. 

and  the  certificate  furnished  by  the  At  Initigation  of  Defendant's  Ageat. 

architect  stated  that  the  houses  were  — The   presentation  of  an  architect's 

finished   in   such   a   manner   that   he  certificate  will  be  excused  when  it  ap- 

would   accept   them   if  he    were   the  pears  that  the  certificate  was  unrea- 

owner,  and  the  declaration  set  out  a  sonably  withheld  at  the  instigation  of 

certificate  in  the  terms  last  mentioned  defendant's  agent  having  charge  and 

which  was  averred  to  be  a  sufficient  management  of  the  building.     Bein- 

certificate  within  the  meaning  of  the  hauer  v.   Gleason  (Supreme  Ct.),  15 

contract,  it  was  held  that  the  declara-  N.  Y.  St.  Rep.  227. 

tion  was  bad,  and  the  judgment  ren-  AvermenU  of  Flrand  and  Collusion.— An 

dered  thereon   erroneous.     Smith   v,  allegation  that  the  surveyor  "  wrong- 

Briggs,  3  Den.  (N.  Y.)  73.  fully  and  improperly"  refused  to  give 

Where  Averment  Dispensed  with. — The  his  certificate  that  the  works  had  been 
want  of  an  averment  that  the  architect  duly  performed  and  completed  to  his 
unreasonably  withheld  his  certificate  satisfaction  was  held  insufficient.  If 
is  not  fatal  to  the  sufficiency  of  the  the  plaintiffs  had  intended  to  rely  on 
complaint  in  a  case  where  the  owner  the  withholding  of  the  certificate  as  a 
under  a  stipulation  in  the  contract  wrongful  act  on  the  part  of  the  de- 
proceeds  to  complete  the  work  him-  fendants,  they  should  have  stated  how 
self  after  notice  to  the  contractor,  it  was  wrongful.  If  it  had  been  al- 
Weeks  v.  O'Brien,  141  N.  Y.  199,  re-  leged  that  the  defendants  wrongfully 
versing  35  N.  Y.  St.  Rep.  463.  colluded  with   the  surveyor,  the  allc- 

Genernl  Averment.  —  An  averment  gation  would  have  been  sufficient. 
that  the  plaintiff  "  has  duly  kept  and  Clarke  v.  Watson,  18  C.  B.  N.  S.  277. 
performed  all  the  promises,covenants,  114  E.  C.  L.  277. 
and  agreements  in  said  contract  on  his  The  declaration  averred  perform- 
part,  to  the  satisfaction  and  under  the  ance  of  all  things  necessary  to  en- 
direction  of  said  architects,"  is  a  suffi-  title  plaintiff  to  the  certificate,  and  that 
cient  averment  of  performance  under  he  hadcompleted  the  worktothesatis- 
the  codes.  Roy  v.  Boteler,  40  Mo.  faction  of  the  architect,  and  alleged 
App.  213;  Wilcox  V,  Stephenson,  30  as  a  breach  that  the  architect  unfairly 
Fla.  377.  G7»/ra,  Johnson  V.  Howard,  and  improperly  neglected  to  certify. 
20  Minn.  370.  and  **so  neglected  in  collusion  with 

Waiver.— If,  however,  the  plaintiff  the   defendant,  and    by  his  procure- 

desires  to  set  up  in  excuse  for  the  non-  ment."     It  was  held  that  the  declara- 

production  of  the  architect's  certificate  tion  disclosed  a  good  cause  of  acti^j|* 

required  by  the  contract,  facts  which  inasmuch  as  it  imputed  fraud  in  ^i^"' 

show  that  the  defendant  waived  strict  holding    the  certificate.      Batterbury 

compliance,    and   that   the  certificate  v»  Vyse,  2  H.  &  C.  42.                     .^ 

was  made  in  a  certain  manner  at  de-  8.  Schenke    v,  Rowell,  7  Daly  (^* 

fendant's    request,    he    must    set   out  Y.)  289.     Compare  Nolan  v,  Whit^^^' 

such  facts  in  his  petition.     A  general  88  N.   Y.  648;   Bowery  Nat.  Bao^  ^' 

allegation   of   performance  is  insuffi-  New  York,  63  N.  Y.  336.  revefsiH  ^ 

cient.     Roy  v,  Boteler,  40  Mo.  App.  Hun  (N.  Y.)  639.                                . 

213.  Impeaehing  Arehitaet's  BstinAte.-^^" 

1.  Thomas  v.  Fleury,  26  N.   Y.  29;  allegation    "that  the  estimate  of  ^^„ 

Barton  v.  Hermann,  11  Abb.   Pr.   N.  architect  was  erroneous  and  too  l^'' . 

S.  (N.  Y.  C.  PI.)  383.     See  also  Yeats  was  held  insufficient.     There  sbo^^° 

V.    Ballentine,   56   Mo.   539;    Neenan  have  been  an  allegation  of  frau^t  ^ 
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PirtiQul^  lastaneM  CONDITIONS  PRECEDENT.  of  CondiUont. 

Thfs  failure  to  aver  in  the  declaration  that  the  estinjates  were 
made  by  an  engineer,  as  provided  in  the  contract,  is  cured  by  an 
allegation  that  it  was  the  defendant's  duty  to  have  those  esti- 
mates made.* 

//.  Reference  to  an  Umpire  or  to  Arbitrators.— In  an 

action  to  recover  the  price  stipulated  to  be  paid  for  work,  to  be 
done  to  the  satisfaction  of  third  parties,  it  is  necessary  to  aver 
that  the  work  was  done  to  the  satisfaction  of  the  parties  desig- 
nated in  the  contract,*  or  to  set  forth  such  facts  as  will  consti- 
tute a  sufficient  excuse.' 

/.  Contract  to  Perform  Work  Satisfactorily. — When 

work  is  contracted  to  be  done  to  the  satisfaction  of  the  other 
party,  the  plaintiff  need  not  aver  such  satisfaction ;  it  is  enough 
to  aver  that  the  work  was  done  pursuant  to  the  contract.* 

/.  Performance  upon  a  Contingency.— Where  the  obliga- 
tion of  a  party  to  a  contract  is  to  do  certain  things  only  upon  the 
happening  of  contingent  events,  such  contingencies  are  in  the 

faith,  or  mistake  on  the  part  of  the  nonperformance.  Smith  v,  Boston, 
architect.  Baasen  v*  Baehr,  7  Wis.  etc.,  R.  Co.,  36  N.  H.  458. 
516.  Iniuffioient  ATerment.  —  The  condi- 
Itaudolent  Xeasnrement. — An  aver-  tion  was  that  the  road  "should  be 
ment  that  the  engineer  did  not  make  located  through  the  town  of  Brewer 
the  measurements  as  required  by  the  satisfactory  to  the  selectmen  of  said 
contract,  though  often  requested  so  to  town."  An  averment  "that  the  road 
do,  and  did  not  at  its  completion  make  was  located  wisely,  prudently,  and 
detepmination  of  the  amount  of  work  judiciously  for  the  interests  of  said 
performed,  as  required  by  the  con-  corporation  and  said  town,"  was  de- 
tract, and  that  his  failure  and  neglect  clared  insuflScient.  It  should  have 
to  do  so  was  fraudulent,  in  bad  faith,  been  averred  and  proved  that  the 
and  in  collusion  with  the  defendant  location  of  the  road  was  satisfactory 
company,  simply  excuses  the  failure  to  to  the  selectmen.  Bucksport,  etc.,  R. 
produce  the  engineer's  estimate,  and  Co.  v.  Brewer,  67  Me.  295. 
is  insufficient  if  the  plaintiff  desires  to  3.  Fox  v.  Railroad,  3  Wall.  Jr.  (C. 
show  that  the  engineer's  measure-  C.)  243 ;  U.  S.  v.  Robeson,  9  Pet.  (U. 
ment  was  fraudulent  and  grossly  S.)3i9;  Brown  v.  Overbury,  34  Eng. 
erroneous.  Williams  v,  Chicago,  etc.,  L.  &  Eq.  610;  Thurnell  v,  Balbirnie, 
R.  Co.,  112  Mo.  463.  2M.  &W.  786. 

1.  Camp  V,  Barker,  21  Vt.  469.  4.  Butler  v.  Tucker,  24  Wend.  (N. 

2.  Butler  v.  Tucker,  24  Wend.  (N.  Y,)447;  Doll  v.  Noble,  116  N.  Y.  230; 
Y.)447  :  Barton  v,  Hermann,  11  Abb.  Duplex  Safety  Boiler  Co.  v.  Garden, 
Pr.  N.  S.  (N.  Y.  C.  PI.)  378;  Dela-  loi  N.  Y.  387;  Logan  v.  Berkshire 
ware,  etc..  Canal  Co.  v.  Pennsjrlvania  Apartment  Assoc.  (City  Ct.),  48  N.  Y. 
Coal  Co.,  50  N.  Y.  250;  Whiteman  St.  Rep.  36;  Kinsley  v.  Monongalia 
V,  New  York,  21  Hun  (N.  Y.)  117;  County  Ct.,  31  W.  Va.  464. 
Schencke  v.  Rowell,  3  Abb.  N.  Cas.  In  such  case  it  is  only  necessary  to 
(N.  Y.  C.  PI.)  42  ;  Grafton  v.  Eastern  allege  that  the  contract  was  properly 
Counties  R.  Co..  22  Eng.  L.  &  Eq.  performed,  so  that  it  was  the  duty  of 
557;  Marryat  v,  Broderick,  2  M.  oc  the  defendant  to  accept  it,  and  to  aver 
W.  369.  that  the  defendant  wrongfully  refused 

When  the  contract  requires  dis-  or  neglected  to  accept  or  to  make  ap- 
putes  to  be  referred  to  the  servant,  praisal,  or  that  he  made  a  wrongful 
agent,  or  employ^  of  one  of  the  par-  •  or  unjust  decision  upon  the  point; 
ties,  the  precedent  condition  must  be  averring  the  true  measurement,  price, 
alleged  to  have  have  been  performed  etc.  Smith  v,  Boston,  etc.,  R,  Co.,  36 
or  some   legal  excuse  given   for  its     N.  H.  458. 
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of  Conditiesi. 


nature  of  conditions  precedent,  and  their  occurrence  must  be 
averred  in  a  declaration  founded  on  the  contract.* 

k.  Demand. — In  an  action  upon  a  contract  to  do  some  act 
when  thereto  requested,  a  request  must  be  averred  with  all  nec- 
essary circumstances  of  time  and  place.* 


1.  Wilson  V,  Clarke,  20  Minn  367; 
De  Wein  v,  Osborn,  12  Colo.  407; 
Stokes  V,  Baars,  18  Fla.  656;  Myrick 
V.  Merritt,  22  Fla.  335;  Salmon  v. 
Jenkins,  4  McCord  (S.  Car.)  288;  Mur- 
dock  V,  Caldwell,  8  Allen  (Mass.)  309; 
Walker  r.  Tirrell,  loi  Mass.  257; 
Hinds  v.  Henry,  36  N.  J.  L.  328; 
Coppin  V.  Hurnard,  2  Saund.  129. 

niostrationi.  — Where  a  reward  was 
offered  for  the  detection  and  convic- 
tion of  any  one  who  had  or  should  set 
fire  to  any  building  which  had  been  or 
should  be  destroyed  within  a  certain 
time,  in  an  action  for  the  reward  it 
was  held  essential  that  the  declaration 
contain  an  averment  that  the  building 
set  fire  to  had  been  destroyed.  Gard- 
ner V.  Hartford,  14  Conn.  195. 

Where  the  defendants  covenanted  to 
pay  the  plaintiffs  three  thousand  dol- 
lars per  month  during  the  time  the 
fare  upon  certain  steamboats  running 
on  the  Hudson  River  in  a  particular 
season  should  be  three  dollars, 
twenty-five  hundred  dollars  per  month 
during  the  time  it  should  be  two  and 
one  half  dollars,  and  so  on,  specifying 
five  different  rates  of  payment  as  dif- 
ferent prices  should  be  obtained  for 
fare,  the  last  being  five  hundred  dol- 
lars per  month  when  the  fare  should 
be  below  one  dollar;  and  the  declara- 
tion after  setting  out  the  covenant 
assigned  as  a  breach  that  at  the  close 
of  the  season  a  large  sum,  to  wit,  five 
thousand  dollars,  became  due  and 
payable  to  the  plaintiffs  according  to 
the  covenant,  and  was  not  paid — it 
was  held  bad  for  the  want  of  any 
averment  showing  what  the  fare  had 
at  any  time  'been  upon  such  boats. 
Relyea  v.  Drew,  i  Den.  (N.  Y.)  561. 

If  action  be  brought  to  recover 
money  held  as  security  for  the  faith- 
ful performance  of  a  special  contract, 
the  plaintiff  in  his  declaration  must 
aver  full  performance  of  the  contract 
on  his  part  or  a  waiver  by  the  defend- 
ant. Fox  V,  Pullman  Palace  Car  Co., 
16  Mo.  App.  122. 

Conditions  in  Promissory  Notes. — If  a 
note  be  made  payable  upon  the  hap- 
pening of  a  contingency,  an  action 
can  be  maintained  thereon  only  after 

6. 


such  contingent  event  has  happened, 
and  the  declaration  is  defective  unless 
it  avers  the  happening  of  such  event. 
Williams  v.  Smith,  4  111.  524.  See 
also  Whitaker  v.  Smith,  4  Pick.  (Mass.) 
85;  Rogers  v,  Cody,  8  Cal.  324. 

8.  Jones  v.  Cooper,  2  Aik.  (Vi.)  59; 
Ewing  V,  French,  i  Blackf.  (Ind.)  170; 
Byrd  v.  Cummins,  3  Ark.  593;  Dean 
V,  Woodbridge,  i  Root  (Conn.)  191; 
Fitz-Hugh  V.  Dennington,  6  Mod.  227; 
Devenly  v.  Welbore,  Cro.  Eliz.  85; 
Birks  V,  Trippet,  i  Saund.  33,  note  %\ 
*  Bach  V,  Owen,  5  T.  R.  409. 

See   III.   2.   a.,  Demand  or  Rtquest 
Generally^  infra. 

Payment  or  Money. — If  the  engage- 
ment be  to  pay  on  demand  or  on  re- 
quest a  sum  which  is  not  due  inde- 
pendently of  the  contract,  the  terms 
of  the  contract  must  be  pursued  in 
alleging  a  breach  thereof.  Birks  v, 
Trippet,  i  Saund.  32,  2  Keb.  126:  Sel- 
man  v.  King,  Cro.  Jac.  183:  Hill  v. 
Wade,  Cro.  Jac.  523;  Waters  v. 
Bridges,  Cro.  Jac.  639;  The  Case  of 
an  Hostler,  Yelv.  66;  Douglass  v. 
Howland,  24  Wend.  (N.  Y.)  51. 

A  promise  to  save  harmless  on  re- 
quest is  an  instance.  Harrison  v. 
Mitford,  2  Bulstr.  229;  Devenly  v, 
Welbore,  Cro.  Eliz.  85;  Harwood  p. 
Turberville,  6  Mod.  200;  Sicklemore 
V.  Thistleton,  6  M.  &  S.  9;  Carters. 
Ring,  3  Campb.  459;  Douglass  v,  Rey- 
nolds, 7  Pet.  (U.  S.)  113. 

In  an  Aotion  on  a  Bond  conditioned 
to  pay  "  on  demand,*'  a  precedent  de- 
mand, according  to  the  condition, 
must  be  alleged.  Douglass  v.  Ratb- 
bone,  5  Hill  (N.  Y.)  143;  Bridges  n. 
Hardgrove,  Sneed  (Ky.)  131;  StaflPord 
V,  Trimble,  i  Bibb  (Ky.)  323:  Shepherd 
V.  Hubbard,  i  Bibb  (Ky.)  494;  Worlcy 
V,  Mourning,  i  Bibb  (Ky.)  254;  Gibbs 
V.  Stone,  7  T.  B.  Mon.  (Ky.)  302.  See 
also  Logan  v.  Marshall,  Sneed  (Ky.) 
306;  Whitton  w.  Whitton.  38  N.  H.  127. 
So  in  an  action  on  a  promise  to  pay 
within  a  certain  time  after  demand. 
Curtis  V.  Hubbard,  6  Met.  (Mass.)  1S6. 
Demand  at  Defendant*!  Seddenee.— 
Where  property  is  payable  or  to  be 
delivered  on  demand  the  declaration 
must  aver  a  demand  at  the  residence 
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Hrtic!ilar  InitoBoee  CONDITIONS  PRECEDENT.  of  Conditions. 

2.  Arising  by  Implication  of  Law — a.  Demand  or  Request 
Generally. — Whenever  it  is  essential  to  the  cause  of  action  that 
the  plaintiff  should  have  actually  requested  the  defendant  to  per- 
form his  contract,  such  request  must  be  stated  in  the  declaration 
and  proved.*  Conversely,  such  allegation  is  not  necessary  where 
the  defendant's  duty  or  liability  accrues  without  a  demand  or  re- 
quest.* 

of  the  defendant.     Letcher  v.  Taylor,  Action    for    Continuing    Nniianoe.  — 

Hard.  (Ky.)  85;  Wilmouth  v,  Patton,  Where  an  action  to  abate  a  nuisance  is 

2  Bibb  (Ky.)  280;  Souseley  v,  Barnes,  brought  against  one  not  the  original 

10  Bush  (Ky.)  87;  Chambers  v,  Winn,  perpetrator  thereof.  n?iice  or  demand 

Sneed  (Ky.)  166.  is  a  condition  precedent  to  the  right 

1.  I  Chitty  on  Pldgs.  339;  Read  v.  of  action,  an     must  be  averred  in  the 

Smith,  I  Allen  (Mass.)  521;  Nelson  v.  complaint       Castle    v.    Smith   (Cal., 

Clough,  3  Cush.  (Mass.)  463;  Merwin  1894),  36  Pac.  Rep.  859. 

V.  Hamilton,  6  Duer(N.  Y.)244;  Whit-  Aetion  to  Beform  a  Deed. — In  an  action 

ton  V,  Whitton,  38  N.  H.  127.  for  the  reformation  or  correction  of  a 

Failure  to  Aooonnt.  —  In   an  action  mistake  in  a  deed  a  previous  request 

against  an  agent  for  not  accounting,  of  the  defendant  ought,  as  a  general 

a  request  to  account  and  pay  over  the  rule,  to  be  alleged.    Black  v.  Stone,  33 

balance  must  be  stated  in  the  com-  Ala.  327;  Pierce  v.  Brassfield,  9  Ala. 

plaint.     Bushnell  t'.  McCauley,  7  Cal.  573;    Bishop   v.    Brown,    51   Vt.    330; 

421;  Topham  v.   Braddick,   i   Taunt.  Axtel  v.  Chase,  77  Ind.  74. 

572.     See  also  Anderson  v,  Hulme,  5  If,  however,  the  defendant  has  as- 

Mont.  295.  sumed  such  an  attitude  in  reference 

Aetion  to  Seoover  Property. — A  formal  to  the  matter  as  to  exclude  all  hope 

demand  upon  the  defendant  for  the  or  expectation  of  securing  his  com- 

possession  of  the  property  in  suit  is  pliance  with  such  request,  the  observ- 

indispensable   as   a  condition  prece-  anceof  the  vain  and  fruitless  ceremony 

dent  to  the  plaintiff's  right  of  action  of  demand  is  not  by  the  law  made  a 

in  all  cases  where   the  taking  of  the  prerequisite  to  the   assertion  of  the 

property  was  not  tortious,  but  by  the  plaintiff's  right,  and  of  course  a  bill 

leave  and  consent  of  the  plaintiff,  and  failing  to  aver  a  previous  request  is 

demand  must  be  averred.     Campbell  good.     Weathers  v.  Hill,  92  Ala.  492. 

V.  Jones,  38  Cal.  507.     See  also  Baker  Sufficiency  of  Allegation. — Where  ac- 

V.  Fuller,  21  Pick.  (Mass.)  318.  tion  was  brought  to  enforce  a  penalty 

Money!  Collected  on  Execution. — And  for  the  refusal   of  a  corporation   to 

likewise  in  an  action  by  a  nonresident  permit  the  plaintiff,  a  stockholder,  to 

against  a  sheriff  for  moneys  collected  inspect  its  books,  an  allegation  that 

on  execution.     Com.  v.  Bartlett,  7  J.  the  plaintiff  '*byhis  duly  authorized 

J.  Marsh.  (Ky.)  161.  representative    requested    defendant 

Money  Payable  in    Goods.  —  It   was  to  exhibit  the  books  of  said  company, 

held,  in  an  action  on  a  contract  for  a  but  that  the   defendant  wholly   neg- 

certain  sum  which  was  made  payable  lected  and  refused  to  exhibit  the  same 

in  personal  property,  that  a  demand  or  to  allow  the  same  to  be  inspected 

for   the    property   and   a    refusal   to  by   the    plaintiff    or  his    representa- 

deliver  it  were  essential  elements  of  tive,"  is  sufficient  to  admit  proof  that 

the  plaintiff's  cause  of  action,  and  as  a  demand  was  made  to  have  the  books 

such    must  be   averred   and   proved,  exhibited  to  the   plaintiff  in  person. 

Parr  z/.  Johnson,  37  Minn.  457;  Snow  Levy  v,  Cohen  (City  Ct.),  45  N.  Y.  St. 

r.   Johnson,  i  Minn.  48;  Humphreys  Rep.  278. 

V,  Staley,  3  W.  L.  M.  (Ohio)  628.  2.  There  is  a  great  deal  of  learning 

Befufal  of  Leave. — Where  the  plain-  and  considerable  conflict  of  authori- 

tiff   built  a  house  upon  the  land,  of  ties   on   the   necessity   of   a  demand 

another  in    pursuance  of  a  contract  before  suit,  and  it  is  not  within  the 

giving  him  the  right  to  remove  it,  he  proper  scope  of  this  article  to  present 

cannot  recover  damages  for  a  denial  all  the  cases  discussing  the  subject, 

of  such  right  without  alleging  a  de-  The  following  cases,  and  those  cited  in 

mand  and  refusal.     Eastman  v,  Burke  the   preceding    note,    show   that   the 

County,  114  N.  Car.  524.  question  of  pleading  is  governed  by 


Particular  InBtanccs  CONDITIONS  PRECEDENT.           of  Conaitioifc 

How  PleacUd  at  Common  Law. — Where  it  is  necessary  to  allege  a  de- 
mand, the  phrase  "although  often  requested"  *  is  not  sufficient;  the 
demand  should  be  stated  with  circumstances  of  time  and  place.* 

the  rules  of  legal  liability  or  nonlia-  147;  Patterson  v.  Jones,  13  Ark.  69; 

bility  without  a  demand  or  request.  Wortey  v.  Murley,  i  Bibb  (Ky.)  263; 

Detinue. — It  is  not  essential  to  the  Grant  v.  Groshon,   Hard.  (Ky.)  91; 

sufficiency  of  a  declaration  in  detinue  Keeton  v,  Scantland,  Hard.  (Ky.)  156; 

to  state  a  special  demand  and  refusal.  Adams  v.   Macey,  i  Bibb  (Ky.)  328; 

Kettle  V.  Bromsall,  Willes  iig;  Mor-  Mitchell  v.  Gregory,  i  Bibb  (Ky.)  449. 

timer  v.  Brumfield,  3  Munf.  ^Va.)  122.  Where  Demand  would   be  Uielea.— 

Debt  Already  Due  Unconditionally. —  Where  it  was  absolutely  impossible  for 
Where  the  obligation  is  to  pay  one's  the  defendant  to  perform  his  cove- 
own  debt  on  demand  or  request,  it  is  nant  to  give  an  indefeasible  title  to  the 
considered  an  obligation  to  pay  gen-  land,  to  which  it  appeared  that  he  had 
erally,  and  a  special  demand  or  re-  in  fact  no  title,  and  there  was  an  in- 
quest need  not  be  alleged.  Nelson  stantaneous  breach  of  the  covenant,  no 
V,  Bostwick,  5  Hill  (N.  Y.)  37.  allegation  of  demand  was  necessary. 

So  in  an  action  upon  the  common  Tarwater  v.  Davis,  7  Ark.  153. 
counts  for  goods  sold,  work  and  labor,  Answer  DispenBing  with  Demand.  — 
money  lent,  etc.,  no  request  need  be  Where  the  relations  between  the  par- 
stated  or  proved,  i  Chitty  on  Pldgs.  ties  are  such  that  a  demand  and  a 
339;  Quimby  v,  Lyon,  63  Cal.  394;  refusal  are  a  condition  precedent  to 
Warden  v.  Nolan,  10  Ind.  App.  334;  the  right  of  the  plaintiff  to  maintain 
Bulkley  v,  Elderkin,  5  Kirby  (Conn.)  the  action,  a  denial  in  the  answer,  of 
188.  the   relation  on  which  the  action  is 

If  the  promise  be  alternative  to  pay  founded,  will  dispense  with  the  neces- 

or  apply  the  moneys  loaned,  it  is  in  sity  of  an  averment  in  the  complaint 

effect  merely  a  promise  to  pay;  and  if  of  a   previous  demand  and  refusal, 

no  direction  to  apply  the  loan  to  any  Cox  v,  Delmas,  99  Cal.  104. 

specific  purpose  be  given,  the  promise  Where  it  is  plain  from  the  answer 

to   repay   may   be    enforced   without  that  if  a   demand  had   been  made  it 

averring   a  previous  demand  in   the  would  have  been  refused,  it  does  not 

declaration.      Clute   v,    McCrea  (Su-  lie  in  the  mouth  of  the  defendant  to 

preme  Ct.),  15  N.  Y.  St.  Rep.  857.  object    that   no   demand   was  made. 

Retaining  Money  after   Besoiasion  of  Parrott  v.  Byers,  40  Cal.  622. 

Contract. — Where  the  money  was  paid  Contingent  on  Eailure  of  Third  Perwi^* 

by  the  plaintiff  to  the  defendant  in  pur-  — If  the   promise  be   to   pay  money 

suance  of  a  contract,  and  the  defend-  on  demand  incase  a  third  person  fails 

ant  subsequently  elected   to  rescind  to  do  a  certain  act,  no  special  demand 

the  contract  but  failed  to  return  the  need   be   alleged    in  the  declaration, 

money,  an  action  for  money  had  and  Dyer  v.  Rich,  i  Met.  (Mass.)  180. 

received  may  be  maintained  without  1.  Licet  sape  requisitus. 

any  allegation  of  a  previous  demand.  2.    Bridges    v,    Hardgrove,    Snccd 

Drew  V.  Pedlar,  87  Cal.  443.  (Ky.)  131;  Stafford  v.  Trimble,  i  Bibb 

Suit  for  Conversion. — If  in  a  suit  for  (Ky.)  323;  Dix  v,   Flanders,  i  N.  H. 

conversion   an  actual   conversion  be  246;  Watson  v.  Walker,  23  N.  H.  49'' 

alleged,  a  previous  demand  need  not  Smith  v,  Boston,  etc.,  R.  Co.,  36  N.  H. 

be  alleged.      Garard  v.  Garard,   135  458;  Bach  v.  Owen.  5  T.  R.  409. 

Ind.  15;  Koehring  r.  Aultman,  7  Ind.  If  the   licet  sape  requisitus  be  »fl- 

App.    475;   Schmidt  v.   Garfield   Nat.  serted   (as   it  usually   is)    in  a  case 

Bank,  64  Hun  (N.  Y.)  298.     See  also  where  no  demand  need  be  stated  or 

Sloan    V,    Lick    Creek,  etc..    Gravel-  proved,  it  is  of  no  avail;  and,  on  the 

Road  Co.,  6  Ind.  App.  584;  Baltimore,  other  hand,  the  omission  of  it  in  snch 

etc.,  R.  Co.  V.  O'Donnell,  49  Ohio  St.  a  case  will  not  vitiate  the  pleading. 

489.  Quimby  v,  Lyon,  63  CaL  394- 

Contraot  to  Deliver  Property.— Where  ArgumentatiYeneBB.  —  An    avermcni 

the  obligation  was  to  deliver  to  plain-  that  "the   intestate  did  not  account 

tiff  certain   personal   property   on  a  when  thereto  required  and  dcio*"r 

day    certain,    no    demand    need    be  ed,"  independent  of  itsgeneraW*^ 

averred.      Hughes  v,  Sloan,  8  Ark.  not  a  direct  and  positive  alleg^^^^"' 
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of  ConditionB. 


9pw  P^Med  under  t)ie  Code. — When  demand  is  a  condition  precedent 
it  may  be  averred  under  the  codes  by  the  authorized  general 
averment  *  that  the  plaintiff  duly  performed  all  the  conditions  of 
the  contract  on  his  part.* 

b.  Demand   and   Notice   in   Actions   on   Commercial 

Paper — (i)  Action  agaimt  Maker. — In  an  action  on  a  promissory 
note,  payable  at  a  time  and  place  certain,  it  is  not  necessary  for 
the  plaintiff  to  aver  and  prove  a  presentment  and  demand  at  such 
time  and  place.'     It  is  incumbent  rather  on  the  defendant  to 


but  at  the  most  a  mere  argumentative 
allegation,  and  is  bad.  Jones  v. 
Cooper,  2  Aik.  (Vt.)  59. 

Application  for  Mandamus. — Where 
the  acpon  was  brought  to  compel  the 
performance  of  a  public  duty,  and 
the  relator  had  no  private  interest 
and  claimed  no  benefit  of  the  acts  to 
be  done,  the  court  doubted  whether 
demand  was  a  condition  precedent  to 
the  application  for  mandamus,  but 
held  that  at  any  rate  demand  was  sub- 
stantially averred  to  have  been  made 
bythe  generalwords'*  often  requested 
and  refused  to  do,"  the  bill  of  excep- 
tions also  referring  to  the  demand 
as  having  been  made.  People  v. 
Reis,  76  Cal.  269. 

1.  See  II.  3.  ^.,  Under  the  Codes ^ 
supra, 

2.  Case  v.  Phoenix  Bridge  Co.,  55 
N.  Y.  Super.  Ct.  25. 

And  this  whether  the  demand  be 
expressly  required  by  the  terms  of 
the  contract,  or  be  required  only  by 
implication  of  law.  Humphreys  v, 
Staley,  3  W.  L.  M.  (Ohio)  628. 

Time  and  Place  XJnnecesianr.— Where 
action  was  brought  upon  a  verbal 
contract  for  the  payment  of  money, 
and  the  complaint  contained  an  alle- 
gation "that  at  various  times  before 
the  commencement  of  this  suit  plain- 
tiff demanded  of  said  defendant  the 
said  sum,"  naming  it,  the  complaint 
was  adjudged  sufficient,  although  the 
time  and  place  of  demand  did  not 
appear.     Frank  v.  Murray,  7  Mont.  4. 

Beftual  to  Pay. — In  an  action  brought 
upon  an  undertaking  the  complaint 
contained  an  averment  that  the  de- 
fendants and  each  of  them  neglected 
and  refused  to  pay.  This  was  re- 
garded as  a  sufficient  allegation  of 
demand  and  refusal,  especially  in  the 
absence  of  a  special  demurrer.  Gard- 
ner V.  Donnelly,  86  Cal.  367. 

Reftisal  '*  although  Beqnested."  — 
Where  the  action  was  against  an  at- 
torney  for  money  collected  by  him 


belonging  to  his  client,  and  the  alle- 
gation in  the  complaint  was  that  the 
defendant  neglected  and  refused  to 
pay,  although  requested  so  to  do,  the 
complaint  was  adjudged  to  sufficiently 
allege  a  demand  made.  Fletcher  v, 
Cummings,  33  Neb.  793. 

Befosal  to  Perform. —  An  allegation 
in  a  complaint  that  the  defendant 
refused  to  perform  his  obligation  is 
deemed  equivalent  to  an  allegation 
of  a  demand  and  refusal.  Divan 
V.  Loomis,  68  Wis.  150;  Bogie  v. 
Bogie,  41  Wis.  220;  Hammond  ». 
Mason,  etc..  Organ  Co.,  92  U.  S.  724; 
Ferguson  v,  Hull,  136  Ind.  339. 

8.  Indiana. — McCullough  v.  Cook, 
34  Ind.  290. 

Maine, — Bacon  v.  Dyer,  12  Me.  19; 
Gammon  v,  Everett,  25  Me.  66;  Dock- 
ray  V.  Dunn,  37  Me.  442;  Lyon  v, 
Williamson,  27  Me.  149;  Remick  v, 
O'Kyle,  12  Me.  340;  Blackstone  Nat. 
Bank  v.  Lane,  80  Me.  168. 

Maryland, — Bowie  v,  Duvall,  i  Gill 
&  J.  (Md.)  175. 

Massachusetts,  —  Payson  v,  Whit- 
comb,  15  Pick.  (Mass.)  212;  Carley  v. 
Vance,  17  Mass.  389. 

New  Jersey, — Weed  v.  Van  Houten, 
9  N.  J.  L.  189. 

New  York. — Caldwell  v,  Cassidy,  8 
Cow.  (N.  Y.)  271;  Gay  v,  Paine,  5 
How.  Pr.  (N.  Y.  Supreme  Ct.)  107; 
Foden  v.  Sharp,  4  Johns.  (N.  Y.)  183; 
Haxtun  v.  Bishop,  3  Wend.  (N.  Y.) 
13;  Green  i/. Goings, 7  Barb.(N.Y.)652. 

Tennessee, — Mulhcrrin  v,  Hannum, 
2  Yerg.  (Tenn.)  81;  M'Nairy  v.  Bell, 
I  Yerg.  (Tenn.)  502. 

Wisconsin, — Truman  v,  McCollum« 
20  Wis.  360. 

United  .S/fl/zj.— Wallace  v,  M'Con- 
nell,  13  Pet.  (U.  S.)  136;  Brabston  w. 
Gibson,  9  How.  (U.  S.)  263;  Silvers. 
Henderson,  3  McLean  (U.  S.)  165; 
Kendall  v.  Badger,  i  McAll.  (U.  S.) 
523;  Brown  v,  Piatt,  2  Cranch  (C.  C.) 
253;  Brown  v,  Noyes,  2  Woodb.  & 
M.  (U.  S.)  75. 
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show  as  matter  of  defense  that  he  was  ready  to  pay  at  such  time 
and  place.* 

(2)  Action  against  Indorser. — In  an  action  against  the  indorser 
of  a  promissory  note,  or  against  the  maker  and  indorser,  it  is  nec- 
essary to  aver  in  the  complaint  and  prove  due  presentation  and 
demand  of  payment  at  maturity  at  the  proper  place,  refusal,  and 
notice  of  nonpayment.* 


Note  Payable  on  Demand. — In  an  ac- 
tion on  a  promissory  note,  payable 
on  demand  at  a  particular  place,  no 
averment  or  proof  of  a  demand  on 
the  part  of  the  plaintiff  is  necessary 
to  entitle  him  to  maintain  his  suit. 
McKenny  v.  Whipple,  21  Me.  98.  Corn- 
fare  Dougherty  v.  Western  Bank,  13 
Ga.  287. 

And  although  a  special  demand  be 
averred  in  the  declaration,  it  is  not 
necessary,  in  order  to  maintain  the 
action,  to  offer  proof  of  such  demand. 
Burnham  v.  Allen,  i  Gray  (Mass.)  496. 

1.  Wallace  v,  M'Connell,  13  Pet. 
(U.  S.)  136;  Brabston  v.  Gibson,  g 
How.  (U.  S.)  263:  Bacon  v.  Dyer,  12 
Mc.  19;  Lyon  v,  Williamson,  27  Me. 
149;  Payson  v,  Whitcomb.  15  Pick. 
(Mass.)  212. 

Bills  of  Exolian^.— In  a  suit  by  the 
payee  of  a  bill  of  exchange  against 
the  acceptor,  it  is  not  necessary  that 
th^  plaintiff  aver  and  prove  a  demand 
of  payment  at  maturity  at  the  proper 
place.  If  the  defendant  desire  to 
avail  himself  of  the  want  of  such 
demand,  he  should  plead  his  readi- 
ness to  pay  at  the  proper  place  and 
time.  Such  defense  goes  to  damages 
and  costs,  but  not  to  the  cause  of 
action.  Wolcott  v.  Van  Santvoord, 
17  Johns.  (N.  Y.)  248;  Wallace  v, 
M'Connell,  13  Pet.  (U.  S.)  136. 

A  conditional  acceptance  should  be 
declared  upon  specially,  and  with  an 
averment  that  the  condition  has  been 
performed.  Rice  v.  Porter,  16  N.  J. 
L.  440. 

If  the  bill  be  accepted  payable  at  a 
particular  place,  presentment  at  such 
place  should  be  alleged  in  an  action 
against  the  acceptor.  Rowe  v.  Young, 
2  Brod.  &  B.  165. 

2.  Arkansas.  —  Hicks  r.  Vann,  4 
Ark.  526;  White  v.  Cannada,  25  Ark. 
41;  Anderson  v.  Yell,  15  Ark.  9. 

Indiana,  —  Blacklege  v.  Benedick, 
12  Ind.  389;  Kohler  v.  Montgomery, 
17  Ind.  220. 

Missouri, — Jaccard  v.  Anderson,  32 
Mo.  z88. 


New  York, — Geneva  Bank  v,  Gulick, 
8  How.  Pr.  (N.  Y.  Supreme  Ct.)  51; 
Spellman  v.  Weider,  5  How.  Pr.  (K. 
Y.  Supreme  Ct.)  7;  Adams  v,  Sherrill, 
14  How.  Pr.  (N.  Y.  Supreme  Ct.)  299; 
Alder  v,  Bloomingdale,  i  Duer  (N. 
Y.)  601 ;  Cottrell  v.  Conklin,  4  Duer 
(N.  Y.)  45;  Clift  V,  Rodger,  25  Hun 
(N.  Y.)  39. 

Texas, — Winston  v,  Kelly,  33  Tex. 

354. 

Virginia,  —  Watkins  v.  Crouch,  5 
Leigh  (Va.)  522. 

Wisconsin,  —  Davis  v.  Barron,  13 
Wis.  227. 

United  States.— U.  S.  Bank  v.  Smith, 
II  Wheat.  (U.  S.)  171. 

Under  New  York  Code. — ' '  In  an  action 
or  defense  founded  upon  an  instru- 
ment for  the  payment  of  money  only, 
it  shall  be  sufficient  for  a  party  to 
give  a  copy  of  the  instrument,  and  to 
state  that  there  is  due  to  him  thereon 
from  the  adverse  party  a  specified 
sum,  which  he  claims.**  N.  Y.  Code 
Pro.,  1851.  §  152. 

Inasmuch  as  to  enable  one  to  re- 
cover on  a  promissory  note  in  a  suit 
against  the  indorser  extrinsic  facts, 
such  as  demand,  refusal,  and  notice, 
must  be  proven,  the  above  quoted 
section  of  the  code  is  inapplicable, 
and  a  complaint  containing  no  aver- 
ment of  these  facts  is  insufficient. 
Alder  v.  Bloomingdale,  i  Duer(N.  ^l 
601. 

Mere  Allegation  of  Protest.— An  alle- 
gation in  the  complaint,  that  the  note 
was  protested  for  nonpayment,  is  not 
equivalent  to  an  averment  of  presen- 
tation, demand,  and  refusal;  and  a 
complaint  containing  only  the  former 
is  defective  in  an  action' against  the 
indorser.  Price  v,  McClave,  6  Duer 
(N.  Y.)  544.  .   .. 

Waiver  of  Demand.  —  The  plamnn 
must  allege  either  a  demand,  of  ^*^^^ 
which  constitute  a  waiver  of  demand. 
or  other  excuse  for  failure  to  det<**^"' 
Alleman  v.  Bowen  (Supreme  Ct')»  ^5 
N.  Y.  Supp.  318.  .    . 

A  statement  that  defendant  w^^^*^ 
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Kotioe  of  FrotMt  to  the  indorser,  according  to  the  law  merchant,  or 
Sonne  sufficient  reason  why  such  notice  was  not  given,  must  also 
be  alleged.* 

How  Pleaded  at  Common  Law. — Under  the  common-law  system  of 
pleading,  the  performance  of  conditions,  presentment,  demand, 
refusal,  notice,  and  protest  should  be  specifically  averred,*  and 
such  averment  would  be  sufficient  in  cases  where  the  plaintiff  ex- 
pected to  rely  on  excuses  for  nonperformance.' 

How  Pleaded  under  tlie  Code. — Under  the  codes,  according  to  the 
better  authority,  it  may  be  alleged  generally  that  the  plaintiff 
duly  performed  all  conditions  precedent  to  his  right  of  recovery, 
and  this  applies  to  the  implied  conditions  in  actions  on  negotiable 
paper ;  the  allegation  that  a  note  was  "  duly  presented  "  and  pay- 
ment "duly  demanded  "  is  a  sufficient  allegation  of  presentment 
and  demand.*     An  allegation  of   due  demand  at  maturity  and 

protest  is  not  sufficient  as  an  allega-  maker,  and  containing  the  further  al- 

tion  of  waiver  of  demand.     JaccaH  z/.  legation:  "whereupon  the  said  note 

Anderson,  32  Mo.  188.  was   then  and  there   duly   protested 

Indoreer  of  Bill  of  Exchange. — If  the  for  nonpayment,  of  all  of  which  the 
action    be   against   the  indorser,  the  said  A.  had   notice,"    but    failing   to 
plaintiff  must  allege  demand  of  the  aver  notice  of  protest  to  the  indorsers 
acceptor  on  the  day  payable,  refusal,  was  held  defective  for  want  of  an  al- 
and  notice   to  the  indorser   of  such  legation  of  notice   to  the   indorsers. 
refusal.  Rushton  v,  Aspinwall,  Doug.  Cook  v.  Warren,  88  N.  Y.  42. 
679;  Blesard   v.  Hirst,  5    Burr  2670;  2.  Ferner  v,  Williams,  37  Barb.  (N. 
Goodall  V.  Dolley,  i  T.  R.  712;  Bur-  Y.)  9:  Cutler  v,  Ainsworth,  21  Wis. 
lington  First  Nat.  Bank  v.  Hatch,  78  381. 
Mo.  13.  8.  If  a  party  desired  to  rely  upon 

Drawer  of  Bill  of  Exoliange. — If  the  proof  of  facts  showing  an  excuse  ac- 

action   be   against   the   drawer   of    a  cording   to  the  law   merchant,   or   a 

sight  draft,   the   petition   must   aver  waiver  of  demand  or  notice,  or  dis- 

notice    of    the    nonpayment,    of    the  pensing    with    actual    demand,    and 

draft  to  the  defendant.      Forrest  v,  showing  due  diligence,  he  could  do 

Rawlings,  35  Tex.  626;  jCole  v.  Win-  so  at  common  law  under  an  averment 

tercost,  12  Tex.  118.  of  due  demand  at  maturity  and  pro- 

So  in  an  action  against  the  drawer  test.     Jaccard  v,  Anderson,   32   Mo. 

of  a  bank  check.     Harker  v.  Ander-  188;    Pier  v.    Heinrichoffen,    52   Mo. 

son,  21  Wend.  (N.  Y.)  373;  Conkling  333;  Norton  v.  Lewis,    2  Conn.  479; 

V,  Gandall,  i  Keyes  (N.  Y.)  228;  Judd  Camp  v.  Bates,  11  Conn.  487;  Wind- 

V.  Smith,  3  Hun  (N.  Y.)  190.  ham  Bank  v.  Norton,  22  Conn.  213; 

1.  Nollen  V.  Wisner,  11  Iowa  190.  Taunton  Bank  «/.  Richardson,  5  Pick. 

SnAoienoy  of  Allegation. — An  allega-  (Mass.)  436;  Jones  v,  Fales,  4  Mass. 

tion  of  notice  of  protest  is  sufficient  245;    City    Bank    r.    Cutter,   3   Pick, 

in  a  complaint  which  failed  to  allege  (Mass.)  414;  North  Bank  v.  Abbot,  13 

notice  of  presentation  and  demand.  Pick.  ^Mass.)  465;  Kent  z'.  Warner,  12 

as  an  indorser,  although  entitled  to  Allen  (Mass.)  561;  Harrison  r.  Bailey, 

notice  of  presentation  and  demand,  is  99  Mass.  620. 

bound  to  assume  from  the  notice  that  4.  Gay  v.  Paine,  5  How.  Pr.  (N.  Y. 

protest    has    been    duly   made,   that  Supreme  Ct.)  107;  Adams  v,  Sherrill, 

presentation  and  demand  were  duly  14  How.  Pr.  (N.  Y.  Supreme  Ct.)  297; 

made,  and  notice  given.     Baldwin  v.  Chemical  Nat.  Bank  v.  Carpentier,  9 

Doying,  5  Civ.  Pro.  Rep.  (N.  Y.  City  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  301; 

Ct.)  300.  Woodbury  v,  Sackrider,  2   Abb.   Pr. 

A  complaint  alleging  the  making  of  (N.  Y.  Supreme  Ct.)  402;  Ferner  v. 

the  note  sued  on  by  A.,  one  of  the  Williams,  37  Barb.  (N.  Y.)  9;  Prindle 

defendants,  its  presentation  for  pay-  v.  Caruthers,  15  N.  Y.  426;  Keteltas 

ment  and  demand  and  refusal  by  the  v,   Myers,  19  N.   Y.  231;    Frankfort 
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protest  is  not  sufficient  under  the  code  when  the  plaintiff  intends 
to  rely  on  facts  which  excuse  or  dispense  with  demand  and  show 
due  diligence.* 

c.  Insurable  Interest. — It  is  necessary  that  the  plaintiff  in 
declaring  r.pon  a  policy  of  insurance  which  on  its  face  does  not 
import  any  interest  in  him  in  the  subject  of  the  insurance  should 
aver  that  the  insured  had  an  interest  to  be  protected  thereby  in 

such  a  sense  that  the  contract  operated  as  a  security  or  indem- 
nity to  protect  him  from  loss  by  the  perils  insured  against.* 

Bank  v.  Countryman,   iz   Wis.   398;  argument  the  plaintiff  filed  an  ameod- 

Cutler  V.   Ainsworth,    21    Wis.    381.  ment  averring  a  waiver  of  demand 

Contra^  Graham  v.  Machado.  6  Duer  and   notice,  and  the  court  regarded 

(N.  Y.)  514.  the  pieadings  sufficient  to  sustain  a 

At  Proper  Place,  ete. — Such  an  alle-  finding  of  a  waiver,  particularly  as 

gation  implies  that  the  note  was  pre-  the   objection   was  raised  only  after 

sented  at  the  proper  place  within  the  verdict.     Peck  v.  Schick,  50  Iowa2Si. 

usual   business   hours,   and   if  it  be  2.  Williams  v.  North  America  Ids. 

necessary  to  show  that  it  was  pre-  Co.,  9  How.  Pr.  (N.  Y.  C.  PI.) 365. 

sented  to  the  maker  or  to  some  one  Intereet  at  Date  of  Loes. — In  Indiana 

authorized  to  answer  for  him,  the  al-  Live  Stock  Ins.   Co.  v,   Bogeman,  4 

legation  implies  that  it  was  so  pre-  Ind.  App.  237,  the  complaint  showed 

sented.     Wallace  v.  Crilley,  46  Wis.  that  the  plaintiff  was  the  owner  of  a 

577.  horse  at  the  date  when  it  was  insured. 

**]>lie  Kotioe  of  the  nonpayment  of  but  was  held  defective  in  failing  to 

the  note  "  is  not  a  good  averment  of  show  that  he  had  any  interest  in  it  at 

notice  in  apt  time.     It  is  the  expres-  the  time  of  its  death.     . 

sion  of  an  opinion  as  to  the  legal  suffi-  Exoeptions  and  DistinetioiiB.— Marine 

ciency  of  the  notice.     Armstrong  v.  Insurance  was  valid  at  conamon  law 

Cook,  30  Ind.  22.  as  a  wager  contract.     It  was  there- 

Preeentment  at  Maturity. — The  aver-  fore  unnecessary  to  aver  in  the  com- 
ment in  a  complaint  was  **  that  said  plaint  an  insurable  interest  in  the 
bill  was  duly  presented  for  payment  plaintiff.  Buchanan  v.  Ocean  Ins. 
at  the  place  where  payable,  and  pay-  Co.,  6  Cow.  (N.  Y.)  318. 
ment  thereof  refused."  The  form  In  an  action  upon  a  contract  of  life 
authorized  by  the  code  in  an  action  insurance  procured  by  the  insured 
against  the  indorser  upon  a  note  pay-  for  the  benefit  of  another,  it  is  up- 
able  at  a  bank  was  in  these  words:  necessary  that  the  declaration  contain 
*'Yet  C.  D.  did  not  pay  the  note  an  averment  that  the  beneficiary  ha*^ 
when  it  became  due,  upon  presenta-  any  insurable  interest  in  the  life  of 
tion  at  the  place  where  payable.*'  the  insured.  If,  however,  insurance 
The  complaint  was  held  bad  on  de-  be  procured  on  the  life  of  aootber, 
murrer,  as  it  did  not  sufficiently  show  the  plaintiff  must  aver  in  his  declara- 
that  presentment  was  at  the  date  of  tion  that  he  had  an  insurable  interest 
maturity.  Harbison  v.  State  Bank,  in  the  life  insured.  Guardian  Mut. 
28  Ind.  133,  L.  Ins.  Co.  v,  Hogan,  80  111.  35;  B**^* 

1.   Pier   V,    Heinrichoffen,    52    Mo.  ton  v.  Connecticut  Mut.  L.  Ins.  Co., 

333;    Jaccard   v.    Anderson,    32    Mo.  119  Ind.  207. 

188;  Burlington  First  Nat.    Bank   v,  PlaintiffActingaslfl^ent.— Where  the 

Hatch,  78  Mo.  13;  Dolph  v.  Rice,  18  person  with  whom  a  contract  of  in* 

Wis.  398;  Lumbert  z/.  Palmer,  29  Iowa  surance  was  made,  and  who  brings 

104;  Woolsey   v,    Williams,   34   Iowa  an  action  upon  it,  has  no  such  int^^^.^' 

413;  Garvey  f.  Fowler,  4  Sandf.  (N.  in  the  property  as  would  entitle  h«n 

Y.)665;  Shultz  v.  Depuy,  3  Abb.  Pr.  to  make  such  a  contract  himselft  he 

(N.  Y.  Super.  Ct.)  252;  Cole  v.  Winter-  must  aver  affirmatively  in  his  petition 

cost,  12  Tex.  118.  that  he  acted  as  the  agent  of  another 

Amendment  Alleging  Waiver. — But  in  whose  interest  was  sufficient  to  sus- 

an  action  upon  an  order  the  petition  tain  such  a  contract.     Considcrant  v. 

Averred  demand  and  notice,  and  after  Brisbane,  22  N.  Y.  389;  Freeinao  r. 
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d.  Notice. — When  the  extent  of  the  contract  is  not  precisely 
known,  but  is  to  depend  upon  facts  more  particularly  within  the 
knowledge  of  the  promissee  than  of  the  promissor,  or  when  the  time 
of  performance  is  to  be  directly  determined  by  the  promissee,  the 
law  raise:  by  implication  a  stipulation  that  notice  shall  be  given  to 
the  promissor,and  such  notice  must  be  alleged  in  the  complaint  and 
proven.*  But  when  the  extent  of  the  contract  is  to  be  ascertained 
by  facts  not  particularly  within  the  knowledge  of  the  promissee, 
or  when  the  time  of  performance  is  to  depend  upon  some  col- 
lateral act  of  the  promissor,  or  of  a  stranger,  the  promissor  must 
be  considered  as  having  contracted  to  take  notice  at  his  peril,  and 
notice  need  not  be  alleged  or  proved.* 

Fulton  F.  Ins.  Co.,  38  Barb.  (N.  Y.)  than  of   the   defendant.      However, 

247;  Freeman  v.  Fulton  F.  Ins.  Co.,  upon  general  demurrer  an  averment 

14  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  398.  "of  all  of  which  defendants  had  no- 

Snffleiency  of  Averment.  —  An   aver-  tice"  was  held  to  be  sufficient.    Car- 

ment   that   the    plaintiff    "furnished  lisle  z'.  Cahawba,  etc.,  R.  Co.,  4  Ala. 

the  defendant  with  due  proof  of  the  70. 

loss  and  of  interest"  is  insufficient  as  Notioe  of  lien. — Where  the  petition 

an  averment  of  an  insurable  interest,  set  up  a  lien  recorded  in  a  sister  state, 

Williams  v.  North  America  Ins.  Co.,  but  contained  no  allegation  of  either 

9  How.  Pr.  (N.  Y.  C.  PI.)  365.  actual  or  constructive  notice  to  the 

A  general  averment  that  the  plain-  defendant,  who  claimed  as  purchaser, 

tiff  at  the  inception  of  the  policy  and  it  was  held  insufficient.      M'Clenney 

at  the  time  of  the  loss  "  had  an  in-  v,  M'Clenney,  3  Tex.  ig8. 

surable  interest  as  the  owner  thereof  Kotloe  to  a  Corporation.  —An  aver« 

to  its  full  value,'*  shows  an  interest  ment  that  notice  was  given  the  de* 

sufficient  to  satisfy   a  stipulation  in  fendant   corporation   was   held  suffi* 

the  policy  that  if  the  "  insured  shall  ciently   specific   without   naming  the 

not    be    the  sole  and    unconditional  person  or  officer  to  whom  it  was  given, 

owner  in  fee  of  said  property,  then  Quaack  v,  Schmid,  131  Ind.  185. 

this   policy   shall  be  void."     Phoenix  2.    Dix  v.   Flanders,  i   N.    H.  246; 

Ins.  Co.  V.  Rowe.  117  Ind.  202.  Spalding  v,  Spalding,  2  Root  (Conn.) 

1.  Dix  V.  Flanders,  i  N.  H.  246;  271;  Bradley  v.  Toder,  Cro.  Jac.  228; 
Hicks  V,  Burns,  38  N.  H.  151;  Wat-  Craur  v.  Crampton,  Cro.  Car.  34; 
son  V,  Walker,  23  N.  H.  491;  Lent  v.  Rex  v.  Hollond.  5  T.  R.  607. 
Padelford,  10  Mass.  238;  Bush  v.  Contract  Ptoviding Information. — Thus 
Critchfield,  4  Ohio  103;  Austin  v,  no  notice  is  necessary  where  the  de- 
Richardson,  3  Call  (Va.)  201;  Craft  fendant  in  his  contract  has  provided 
V.  Isham,  13  Conn.  28;  Rapelye  v.  himself  with  the  means  of  ascertain- 
Bailey,  3  Conn.  438;  Penter  v,  Staight,  ing  the  happening  of  the  contingency. 
I  Wash.  365.  See  also  Jones  v,  Smal-  Keys  v,  Powell,  2  A.  K.  Marsh.  (Ky.) 
ley,  5  La.  22.  253. 

Thus  where  the  promise  was  to  pay  So  in  an  action  on  a  contract  where- 

A.  for  barley,  notice  was  held  to  be  in  the  defendant  stipulated  to  dig  a 

necessary  because  it  was  more  par-  well  for  plaintiff,  the   defendant  de- 

ticularly  within  the  knowledge  of  A.  murred    to   the    declaration    on    the 

how  he  sold  his  own  barley.    v.  ground  that  it  did  not  aver  that  no- 

Henning,   Cro.   Jac.   432;    Brable  v.  tice  of  the   completion   of  the  work 

Hollywell,  Cro.  Eliz.  249;  Comyns's  was  given.     The  court  held  that  in- 

Dig.,  "Pleader,"  c.  73.  asmuch  as  it  was  incumbent  upon  the 

Calli  on  Stock.  —  An  allegation    of  defendant  to  designate  the  place  for 

notice,  in  an  action  on  a  call  for  in-  the  location  of  the  well  before  work 

stalments  upon  a  stock  subscription,  could  begin,  he  must  be  presumed  to 

is  an  essential  part  of  the  complaint,  know  the  place,  and  was  consequently 

the  matters  alleged  in  the  pleading  furnished  with   the  means  of  ascer- 

being  considered  as  lying  more  prop-  taining  whether  or  not  the  work  had 

erly  in  the  knowledge  of  the  plaintiff  been  performed;  and  that  notice  was 
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How  Ploaded  at  Common  Law. — At  common  law  the  general  averment 
of  notice  is  not  sufficient,  but  the  notice  must  be  partic  ularly  set 
forth  so  that  the  court  may  judge  of  its  sufficiency.* 

How  Pleaded  under  the  Godei. — Under  the  code  provision  authorizing 
a  genera!  averment  of  performance  of  conditions  precedent  a  gen- 
eral allegation  of  notice  is  sufficient.* 


unnecessary.      Peck  v,   M'Murtry,  2 
A.  K.  Marsh.  (Ky.)  358. 

Information  Acoeeiible  to  Both  Fartiet. 
— An  averment  of  notice  19  not  neces- 
sary where  the  facts  may  be  presumed 
to  lie  within  the  knowledge  of  the 
defendant,  or  where  the  same  sources 
of  information  are  accessible  to  both 
parties.  Newton  v.  More,  14  Ark. 
166.  As  where  the  action  was  upon  a 
bond  for  costs  in  a  former  suit,  signed 
by  the  defendant,  who  was  the  at- 
torney therein,  it  was  held  that  an 
averment  of  notice  of  the  nonsuit  was 
unnecessary.  Hobart  v.  Hilliard,  11 
Pick.  (Mass.)  145. 

Aots  Connected  with  Third  Pertone. — 
*'  The  rule  on  this  subject,  as  collected 
from  adjudged  cases,  will  be  found 
to  be  that  if  the  obligation  of  the  de- 
fendant depends  on  the  performance 
of  an  act  by  the  plaintiff  to  a  third 
person,  or  by  a  third  person  to  the 
plaintiff,  whether  it  be  the  plaintiff's 
marriage,  giving  security,  or  [as  in 
this  case,  which  is  a  contract  to  in- 
demnify the  surety  from  any  injury 
which  he  may  suffer  by  incurring  such 
liability  as  surety]  paying  money  to 
such  person,  or  being  molested  by 
him,  the  plaintiff's  right  of  action  is 
complete  whenever  the  act  is  done  or 
the  injury  sustained,  and  it  is  unnec- 
essary either  to  prove  or  allege  notice 
of  the  act  on  which  the  defendant's 
obligation  is  to  arise."  Ward  v.  Hen- 
ry, 5  Conn.  595.  See  also  Hammond 
V.  Gilmore,  14  Conn.  486;  Watson 
V.  Walker,  23  N.  H.  491;  Whitton  v, 
Whitton,  38  N.  H.  127;  FarweH  v. 
Smith,  12  Pick.  (Mass.)  87;  Steele  v. 
Steele,  4  T.  B.  Mon.  (Ky.)  no. 

Where  the  defendant,  having  re- 
ceived from  the  plaintiff,  who  was  one 
of  the  managers  of  a  lottery,  a  num- 
ber of  lottery  tickets,  promised  de- 
fendant to  return  them  to  him  three 
days  before  the  day  to  be  appointed 
by  the  managers  for  drawing  the  lot- 
tery, or  pay  five  dollars  for  each 
ticket,  it  was  held  that  the  defendant 
was  bound  to  take  notice  of  the  day 
appointed,  and  that  plaintiff  was  en- 
titled to  recover  for  a  breach  of  the 
contract  without  allowing  or  proving 


notice  of  the  day  of  drawing.  Diz 
V.  Flanders,  z  N.  H.  246,  where  the 
court  illustrated  the  rule  in  this  be- 
half as  follows:  "Thus,  where  the 
promise  was  to  pay  A.  for  barley  so 
much  as  he  should  receive  of  any 
other  person  for  barley,  notice  was 
held  to  be  necessary,  because  it  was 
IT. ore  particularly  within  the  knowl- 
edge of  A.  how  he  sold  his  own  barley. 
—  V.  Henning,  Cro.Jac.  432;  Brablc 
V.  Hollywell,  Cro.  Eliz.  249;  Comyns's 
Dig.,  •  Pleader,'  c.  73;  i  Chitty  on 
Pldgs.  320;  Lawes's  Pleading  in  As- 
sumpsit 207.  But  when  the  contract 
was  to  pay  such  sum  as  a  third  person 
should  name,  or  to  pay  when  the 
promissor  returned  from  Rome,  it  was 
held  that  there  was  no  implied  stipu- 
lation for  notice,  but  the  promissor 
was  bound  to  take  notice  at  his  peril. 
Comyns's  Dig.,  '  Pleader,*  c.  75; 
Chitty  on  Pldgs.  320;  Lawes's  PL 
207." 

Action  against  Snretiei. — ^Where  the 
defendants  covenant  as  sureties  that 
their  principal  should  sell  and  traly 
account  for  certain  merchandise  placed 
in  his  hands  during  a  certain  period, 
in  an  action  on  the  covenant  it  is  un- 
necessary to  aver  notice  to  the  sure- 
ties of  a  failure  to  account,  etc.  Bush 
7/.  Critchfield,  4  Ohio  103.  See  also 
Nares  v,  Rowles,  14  East  510. 

1.  Rapclye  v.  Bailey,  3  Conn.  438, 
where  the  court  held  that  the  aver- 
ment '*  whereof  the  defendant  had  due 
and  legal  notice "  was  insufficient. 
Wallis  V.  Scott,  I  Stra.  88.  See  also 
Tack  t/.  Methold,  Pop.  i6o. 

Compare  Y2i^  v.  Hall,  25  Ala.  704, 
where  it  was  held  that  a  general  alle- 
gation "of  all  of  which  aforesaid 
premises  the  said  defendant,  etc., 
then  and  there  had  notice,"  was  suf- 
ficient where  there  were  facts  stated 
in  the  declaration  on  which  it  could 
operate.  The  court  said  that  the 
reasonableness  of  the  notice  could  not 
arise  upon  the  pleadings,  but  de- 
pended on  the  testimony  to  be  dis- 
closed on  the  trial,  citing  to  this  point 
Boot  V.  Franklin,  3  Johns.  (N.  Y.j  208. 

2.  Case  v.  Phoenix  Bridge  Co.,  55 
N.  Y.  Super.  Ct.  25. 
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3.  Statutory  Conditions  Precedent — a.  General  Rule. — Under 
the  rule  both  at  common  law  and  under  the  codes,  when  the  stat- 
ute gives  a  new  remedy  and  prescribes  prerequisite  conditions,  or 
if  an  action  of  a  certain  class  or  against  certain  parties  be  author- 
ized only  after  the  performance  of  similar  conditions,  the  per- 
formance of  these  conditions,  whether  the  right  of  action  exists 
at  common  law  or  is  created  by  statute,  must  be  alleged  in  the 
complaint  and  proved  at  the  trial.* 

b.  Action  Authorized  by  Statute. — Where  the  plaintiff 
wishes  to  avail  himself  of  *a  statutory  privilege  or  right  founded 
upon  particular  facts  he  must  state  those  facts  in  his  complaint.' 


An  averment  "  that  the  plaintifif  has 
fully  performed  all  of  the  conditions 
of  said  contract  upon  his  part  to  be 
performed  "  is  a  sufficient  averment 
of  notice  when  it  is  a  condition  pre- 
cedent.    Reif  V,  Paige,  55  Wis.  496. 

1.  Chicago,  etc.,  R.  Co.  v.  Sturgis, 
44  Mich.  538;  People  v.  Jones,  49 
Mich.  591;  Bigelow  v.  Johnson,  13 
Johns.  (N.  Y.)428;  Reining  v.  Buffalo, 
102  N.  Y.  308,  overruling  Nagel  v. 
Buffalo,  34  Hun  (N.  Y.)  I ;  Hassenfrats 
V.  Kelly,  13  Johns.  (N.  Y.)  466;  Mc- 
Keon  V.  Lane,  i  Hall  (N.  Y.)  319; 
People  V.  Brooks,  4  Den.  (N.  Y.)  469; 
Greer  v.  Bumpass,  Mart.  &  Y.  (Tenn.) 
94;  State  V.  Aiken,  7  Yerg.  (Tenn.) 
^68;  Williams  v,  Hingham,  etc.. 
Bridge,  etc,  Corp.,  4  Pick.  (Mass.) 
341;  Soper  V,  Harvard  College,  i 
Pick.  (Mass.)  177;  Hall  v,  Bumstead, 
20  Pick.  (Mass.)  2;  Berry  v.  Stinson, 
23  Me.  140;  Henniker  v,  Contoocook 
Valley  R.  Co.,  39  N.  H.  146. 

"PlMding  the  Statute  is  stating  the 
facts  which  bring  the  case  within  it; 
and  counting  on  it,  in  the  strict  lan- 
guage of  pleading,  is  making  express 
reference  to  it  by  apt  terms  to  show 
the  source  of  right  relied  on."  How- 
ser  V.  Melcher,  40  Mich.  185. 

2.  California, — King  v.  Felton,  63 
Cal.  66;  Rhoda  v,  Alameda  County, 
52  Cal.  352;  Burrell  v.  Haw,  40  Cal. 
377;  People  V,  Holladay,  25  Cal.  303; 
Himmelman  v,  Danos,  35  Cal.  448; 
Cohn  V.  Wright,  89  Cal.  86;  Los  An- 
geles V.  Waldron,  65  Cal.  284;  People 
V.  Jackson,  24  Cal.  630.  Compa  • 
Gimmy  v.  Doane,  22  Cal.  638. 

Colorado, — Colorado  Springs  Co.  v, 
Hopkins,  5  Colo.  206. 

Illinois, — Smith  v.  Curry,  16  111.  149. 

Kentucky,  —  Logan,  etc..  Turnpike 
Road  Co.  V,  Glass,  3  B.  Mon.  (Ky.) 

493. 
Massachusetts, — Bath  v.  Freeport,  5 


Mass.  323;  Drowne  v,  Stimpson,  2 
Mass.  441;  Putnam  v,  Putnam,  13 
Pick.  fMass.)  130;  Slack  v,  Lyon,  9 
Pick.  (Mass.)  62;  Williams  v.  Hing- 
man,  etc..  Bridge,  etc.,  Corp.,  4  Pick. 
(Mass.)  344. 

Michigan,  —  Chicago,  etc.,  R.  Co. 
V,  Sturgis,  44  Mich.  538;  Benalleck 
V,  People,  31  Mich.  200;  Howser  v, 
Melcher.  40  Mich.  185;  Delashman  v. 
Berry,  21  Mich.  516. 

Minnesota, — Biron  v.  Water  Com'rs, 
41  Minn.  519. 

Missouri, — State  v,  Hudson,  13  Mo. 
App.  61;  Coyle  v,  Chicago,  etc.,  R; 
Co.,  27  Mo.  App.  584;  St.  Louis  v, 
Cruikshank,  16  Mo.  App.  495. 

Montana, — Billings  First  Nat.  Bank 
V,  Custer  County,  7  Mont.  464. 

Nevada, — White  Pine  County  v, 
Herrick,  19  Nev.  36. 

New  York. — Porter  v,  Kingsbury, 
5  Hun  (N.  Y.)597;  Bartlett  v,  Crozier, 
17  Johns.  (N.  Y.)  449;  Reining  v, 
Buffalo,  102  N.  Y.  308;  Minick  v, 
Troy,  83  N.  Y.  514;  Fisher  v.  New 
York,  67  N.  Y.  73;  Austin  v,  Good- 
rich, 49  N.  Y.  266;  Churchill  v,  On- 
derdonk,  59  N.  Y.  134. 

Texas, — Black  v,  Calloway,  30  Tex. 
232;  Yale  V,  Ward,  30  Tex.  18;  Re- 
public V.  Thorn,  3  Tex.  499;  Jones 
V,  Borden,  5  Tex.  410.  But  see  Goode 
V,  McQueen,  3  Tex.  241;  Blount  v, 
Webster.  16  Tex.  616. 

United  States, — Pumpelly  v.  Green 
Bay,  etc..  Canal  Co.,  13  Wall.  (U.  S.) 
166;  Parkinson  v,  Laselle,  3  Sawy. 
(U.  S.)  330;  Porter  v.  Beard,  124  U. 
S.  429;  Arnson  v.  Murphy,  109  U.  S. 
238;  Arnson  v.  Murphy,  115  U.  S.  579. 

England. — Hunt  v.  Hunter,  29  Eng. 
L.  &  Eq.  195;  Hopkins  v,  Swansea,  x 
M.  &  W.  621. 

Infringement  of  Copyright. — The  laws 
of  the  United  States  giving  to  certain 
persons   the   protection  of  copyright 
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Thus  in  a  petition  for  a  mechanic's  lien  under  a  statute  providing 
that  no  lien  shall  be  created  thereunder  if  the  period  stipulated 


prescribe  certain  prerequisites  to  the 
obtaining  of  the  same.  These  are  in 
the  nature  of  statutory  conditions 
precedent,  and  performance  must  be 
averred.  Parkinson  v,  Laselle,  3 
Sawy.  (U.  S.)  330;  Chicago  Music  Co. 
V.  J.  W.  Butler  Paper  Co.,  ig  Fed. 
Rep.  758:  Falk  ».  Gast  Lith.,  etc.,  Co., 
40  Fed.  Rep.  168.  See  article  Copy- 
right. 

An  averment  "that  the  copyright 
was  taken  out  (by  plaintiff)  previous 
to  the  publication  thereof,  in  full  ac- 
cordance with  the  requirements  of 
the  laws  of  the  United  States,"  is  in- 
sufficient, because  it  is  the  statement 
of  a  legal  conclusion.  Trow  City 
Directory  Co.  v,  Curtin,  36  Fed.  Rep. 
829. 

An  averment  in  the  language  of  the 
statute,  that  complainant  "  before 
publication  delivered  at  the  office  of 
the  librarian  of  congress  or  mailed  to 
said  librarian  a  copy  of  the  title  of 
.  said  photograph,"  tenders  no  issue, 
and  is  bad  for  ambiguity.  Falk  v, 
Howell,  34  Fed.  Rep.  739.  See  also 
article  Copyright. 

Prepayment  of  Telegraph  Chargei. — 
Where  it  is  a  statutory  duty  of  a  tele- 
graph company  to  receive  dispatches, 
and  on  payment  of  its  usual  charges 
to  transmit  the  same,  the  complaint 
must,  in  an  action  for  failure  to  trans- 
mit, allege  the  payment  of  the  usual 
charge,  or  facts  tending  to  show  a 
waiver  of  such  payment.  MacPher- 
son  V,  Western  Union  Tel.  Co.,  52  N. 
Y.  Super.  Ct.  232. 

Recovery  of  Taxes  Paid.  —  When  it 
was  provided  by  statute  that  a  person 
paying  a  tax  which  for  any  reason 
lie  deemed  invalidmight  within  thirty 
days  after  payment  demand  the  same 
in  writing  from  the  official  to  whom  it 
was  paid,  and  in  case  the  tax  was  not 
refunded  within  ninety  days  there- 
after suit  mi^ht  be  brought  for  the 
same,  it  was  held  that  demand  within 
the  designated  period  was  a  condition 
precedent  to  the  right  of  action,  and 
that  the  complaint,  to  recover  the  tax 
paid,  should  allege  a  demand.  Rich- 
mond, etc.,  R.  Co.  V.  Reidsville,  109 
N.  Car.  494. 

Authority  to  Bring  Bnit. — Where  the 
ordinance  upon  which  an  action  was 
based  provided  that  "the  tax  collector 
may  direct  suit,"  a  complaint  in  an 


action  instituted  by  the  district  at- 
torney of  the  county  was  held  saffi^ 
cient,  although  it  failed  to  aver  that 
the  tax  collector  had  directed  the  snit, 
as  an  attorney  is  presumed  to  have 
authority  until  the  contrary  appears. 
San  Luis  Obispo  County  v,  Hendriclcs, 
71  Cal.  246.  But  see  People  v.  Pico, 
20  Cai.  596. 

Action  to  Beoover  Taxee.— The  CaU- 
fornia  statute  makes  the  inability  of 
the  tax  collector  to  find,  seize,  and 
sell  property  belonging  to  the  delio- 
querit  a  condition  precedent  to  the 
right  of  action  therein  conferred  upon 
the  state.  The  district  attorney  has 
no  authority  to  commence  an  action 
to  recover  unpaid  taxes,  except  in 
cases  in  which  the  tax  collector  has 
failed  to  collect  them  for  reasons 
specified  in  the  act,  and  without  an 
averment  of  such  failure  the  com- 
plaint fails  to  state  a  cause  of  action. 
People  V.  Holladay,  25  Cal.  300,  fol- 
lowing  People  v,  Pico,  20  Cal.  596. 

Enjoining  Collection  of  TazM.  —  In 
Wisconsin  it  is  provided  by  statute 
that  the  equality  of  an  assessment 
shall  not  be  questioned  in  any  action, 
or  proceeding  at  law  unless  such  ob- 
jection be  first  made  before  the  board 
of  review,  accompanied  with  the  offer 
to  sustain  the  same  by  proof.  Where 
suit  was  brought  to  enjoin  the  col- 
lection of  taxes  alleged  to  have  been 
unequally  assessed,  a  complaint  which 
failed  to  aver  that  such  objection  and 
offer  of  proof  had  been  made  was 
adjudged  insufficient.  Bratton  v. 
Johnson,  76  Wis.  430;  Watson  v.  Ap- 
pleton,  62  Wis.  267;  Thompson  v, 
Milwaukee,  69  Wis.  492;  Boorman  v. 
Juneau  County,  76  Wis.  550. 

Bedemption  i^ter  Mortgage  8tl».~Tfae 
right  of  redemption  of  lands  sold  un- 
der mortgage  must  be  exercised  in 
pursuance  of  the  statute  giving  it, 
and  a  bill  filed  for  the  purpose  of  re- 
deeming such  lands  must  allege  com- 
pliance with  the  statutory  method. 
Putnam  v.  Putnam,  13  Pick.  (Mass.) 
130;  Hyman  v.  Bogue,  135  HI-  9'« 
Crumbly  v.  Bardon,  70  Wis.  386:  Leh- 
man V,  Moore,  93  Ala.  186;  Bcebcp. 
Buxton,  99  Ala.  117;  Beatty  v.  Brown, 
loi  Ala.  695;  Paulling  v,  Meade,  23 
Ala.  505;  Spoor  v,  Phillips,  91  Ala. 
193;  Carlin  r.  Jones,  55  Ala.  634.  Sec 
article  Rkdemptxon. 
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for  the  completion  of  the  work  or  the  furnishing  of  materials  shall 
exceed  a  certain  time  from  the  commencement  thereof,  it  must 
be  shown  that  the  contract  provided  for  completion  within  the 
term  specified  in  the  statute.*  And  in  an  action  founded  upon  a 
contract  authorized  by  statute  the  pleader  must  allege  compliance 
with  the  terms  of  the  statute.* 

c.  Penal  Actions. — In  penal  actions  the  plaintiff  must  in  his 
declaration  set  forth  a  case  strictly  within  the  provisions  of  the 
statute.  He  must  specifically  aver  every  essential  fact  instead  of 
leaving  it  to  argument  or  inference.' 

d.  Presentation  of  Claim  to  Executor  or  Adminis- 
trator.— Where  the  statute  requires  the  presentation  of  a  claim 
and  demand  of  payment  thereof  before  an  action  can  be  main- 
tained against  an  executor  or  administrator,  the  complaint  or  dec- 
laration must  show  that  the  details  of  such  requirements  have 
been  complied  with.* 


Kotloe  of  Ordinanoo. — Under  the  Ohio 
statutes  providing  that  the  council  of 
any  city  or  village  may  order  the 
lighting  of  bridges  and  railway  cross* 
ings  by  ordinance,  and  that  if,  twenty 
days  after  notice  of  the  passage  of 
such  ordinance,  the  crossing  remains 
unlighted,  the  city  may  proceed  to 
cause  the  lighting  to  be  done  at  the 
expense  of  persons  or  corporations 
notified,  in  an  action  thereon  a  com- 
plaint averring  that  a  duly  certified 
copy  of  the  ordinance  was  served  upon 
a  designated  person  having  manage- 
ment and  charge  of  said  crossings  and 
tracks  was  sustained,  although  the 
office  which  such  person  held  was  not 
described  in  any  other  paragraph  of 
the  complaint.  Bowling  Green  v,  Cin- 
cinnati, etc.,  R.  Co.  (Ohio  Cir.  Ct.), 
I  Toledo  Leg.  News  156. 

Leave  to  Sue. — Where  it  is  made  a 
condition  precedent  to  the  right  of 
recovery  by  a  party  to  a  judgment, 
that  leave  to  prosecute  the  judgment 
be  obtained  of  the  court,  the  com- 
plaint in  such  an  action  must  allege 
that  permission  of  the  court  has  been 
obtained,  or  it  fails  to  state  a  cause 
of  action.  Graham  v.  Scripture,  29 
How.  Pr.  (N.  Y.  Supreme  Ct.)  501. 


survey  of  the  route,  and  is  therefore 
sufficient  in  a  statutory  action  for 
compensation  for  property  lawfully 
taken  under  the  terms  of  the  defend- 
ant's charter.  McFarlan  v.  Morris 
Canal,  etc.,  Co.,  44  N.  J.  L.  471. 

1.  Adler  v.  World's  Pastime  Expo- 
sition Co. ,  26  111.  App.  528,  citing  Cook 
V,  Vreeland,  21  111.  431;  Cook  v. 
Heald,  21  111.  425;  Cook  v.  Rofinot, 
21  111.  437;  Senior  v,  Brebnor,  22  111. 
252;  McClurken  v,  Logan,  23  111.  79; 
Phillips  V,  Stone,  25  111.  80;  Scott  v. 
Keeling,  25  111.  358;  Coburn  v,  Tyler, 
41  111.  354;  Fish  V,  Stubbings,  65  III. 
492;  Powell  f.  Webber,  79  111.  134; 
Beasley  v.  Webster,  64  III.  458;  Be- 
langer  v*  Hersey,  90  111.  70;  Austin 
V.  Wohen,  5  111.  App.  300. 

2.  Actions  on  Municipal  Bonds. — See 
article  Municipal  Securities. 

Action  for  Street  Assesiment. — In  an 
action  upon  a  street  assessment  it 
must  appear  in  the  complaint  that 
the  contract  for  the  work  done  speci- 
fied the  time  for  the  beginning  of  the 
work  and  for  its  completion,  as  pro- 
vided by  statute.  Washburn  v,  Lyons, 
97  Cal.  314. 

And  if  there  be  delay  in  executing 
the  contract   there  must  be  an  aver- 


Compliance  with  Charter  Provisions. —    ment  that  the  delay  was  not  caused 


Where  the  charter  of  a  canal  company 
required  it  to  file  a  survey  of  the 
route  of  its  canal,  an  allegation  in 
general  terms  that  the  canal  was  built 
under  the  provisions  of  the  charter  is 
equivalent  to  an  allegation  that  all 
the  prerequisites  of  the  charter  were 
complied  with  by  the  company  in  its 
construction,    including   the   filing   a 


by  the  fault  of  the  plaintifif.  Perine 
V.  Forbush,  97  Cal.  305;  Libbey  v. 
Elsworth,  97  Cal.  316. 

8.  State  V,  Androscoggin  R.  Co., 
76  Me.  411.  See  also  article  Penal- 
ties. 

4.  Eaton  v,  Buswell,  69  Me.  55a; 
Marshall  v,  Perkins,  72  Me.  343; 
Dexter  Sav.  Bank  v„  Copeland,  72  Me. 


4  Encyc.  PI.  &  Pr.— 42. 
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e.  Actions   against    Heirs,   etc.,   on    Claims    against 

Decedent. — In  actions  against  heirs,  devisees,  and  distributees 
to  enforce  a  statutory  liability  for  claims  against  the  decedent, 
the  complaint  must  show  the  existence  of  all  the  requisites  to 
such  liability  as  specified  by  the  statute.* 

/.  Presentation  and  Disallowance  of  Claim— (i)  Gen- 
erally.— Where  it  is  provided  by  statute  or  charter  that  an  action 
shall  not  be  maintained  against  a  county  or  municipality  unless 
the  claim  or  demand  has  first  been  presented  to  a  certain  official 
or  board,  and  payment  refused,  the  complaint  must  show  that  due 
presentation  was  made,  etc.,  according  to  the  requirements  of  the 
law.* 


220;  Stevens  v,  Haskell,  72  Me.  244; 
Ellissen  v,  Halleck,  6  Cal.  386;  Rat- 
cliff  z;.  Leunig,  30  Ind.  289;  Hammerle 
V.  Kramer,  12  Ohio  St.  252;  Page  v. 
Findley,  5  Tex.  391;  Hall  v.  McCor- 
mick,  7  Tex.  269;  Cotton  v.  Jones,  37 
Tex.  34;  Dean  v.  Duffield.  8  Tex.  235. 
See  also  article  Executors  and  Ad- 
ministrators. 

Salt  for  Foreolocvre.^It  being  neces- 
sary under  the  Texas  statute  to  pre- 
sent a  mortgage  given  by  the  testator 
to  the  executor  or  administrator  as  a 
prerequisite  to  suit  for  foreclosure 
thereon,  the  fact  of  presentation  must 
be  averred  in  the  complaint.  Graham 
V.  Vining,  i  Tex.  639. 

Suffleienoy  of  Averment. — Where  the 
allegation  was  "that  the  claim  was 
on  the  twenty-fifth  day  of  July,  1884, 
duly  presented  within  ten  months 
next  following  and  succeeding  the 
publication  of  notice  to  creditors," 
from  which  it  did  not  clearly  appear 
that  the  presentation  was  in  proper 
time,  there  being  a  four-months  limit 
in  certain  cases,  depending  on  the 
value  of  the  estate,  the  court  held 
that  such  allegation,  although  defec- 
tive, was  sufficient  to  withstand  a 
general  demurrer.  Wise  v.  Hogan,  77 
Cal.  188.  See  also  Preston  v,  Knapp, 
85  Cal.  561. 

*' Although  Often  Beqneetad,"  etc. — 
If  demand  on  the  administrator  was 
necessary,  it  seems  that  where  the 
petition  in  a  suit  contained  the  usual 
allegation  that  the  deceased  in  his  life- 
time, and  since  his  death  the  defend- 
ant, although  often  requested,  had 
failed  to  pay,  etc.,  and  the  proof  was 
that  an  order  for  the  payment  of  the 
amount  was  presented  to  and  not  ac- 
cepted by  the  administrator,  there 
was  a  sufficient  averment  and  proof 
of  presentmion  and  refusal  to  author- 


ize the  institution  of  the  suit.  Gar- 
rett V,  Gaines,  6  Tex.  435. 

Time  of  Presentation. — If  the  statute 
provides  that  the  claim  shall  be  pre- 
sented in  writing  and  payment  de- 
manded at  least  thirty  days  before 
the  action  is  commenced,  a  mere  aver- 
ment that  notice  of  the  claim  was 
given  in  writing  is  not  sufficient. 
Maine  Cent.  Institute  v.  Haskell,  71 
Me.  487. 

Oljeotion  First  Made  on  Appeal— In 
California  the  nonpresentation  of  the 
claim  to  the  administrator  is  matter 
in  abatement.  Advantage  must  be 
taken  of  it  in  the  trial  court;  it  is 
too  late  on  appeal.  Hentsch  v.  Por- 
ter, 10  Cal.  555;  Coleman  v.  Wood- 
worth.  28  Cal.  568;  Stockton  Bankf. 
Howland,  42  Cal.  129. 

1.  Cincinnati,  etc.,  R.  Co.  r.  Heas- 
ton,  43  Ind.  172:  Rinard  r.  West,  02 
Ind.  359;  Stevens  v.  Tucker,  73  ^"^* 
73;  Gould  V,  Steyer,  75  Ind.  50;  ^^' 
Curdy  v.  Bowes,  88  Ind.  583;  Leonard 
V,  Blair,  59  Ind.  510:  North  Western 
Conference  v,  Myers,  36  Ind.  375i 
Rinard  v.  West,  48  Ind.  159;  Kellc)' 
V,  Adams,  120  Ind.  340;  Hall  v.  Bum- 
stead,  20  Pick.  (Mass.)  2.  See  also 
Valentine  v.  Farnsworth,  21  Pic^^* 
(Mass.)  176. 

2.  Marshall  County  r.  Jackson 
County,  36  Ala.  613;  Vincent  v.  Gil- 
mer, 51  Ala.  387;  Shinbone  f.  R*°" 
dolph  County,  56  Ala.  183;  Fenton  f. 
Salt  Lake  County,  3  Utah  423;  Fenton 
V.  Salt  Lake  County,  4  Utah  #; 
Rhoda  V,  Alameda  County,  69 Cal.  %Vn 
Reining  v,  BuflFalo,  102  N.  Y.  30»' 
overruling  Nagel  v,  Buffalo.  34  W"" 
(N.  Y.)  I ;  Olmstead  v.  Pound  Ridge.  7^ 
Hun  (N.  Y.)  25;  Billings  First  Mat. 
Bank  v,  Custer  County,  7  Mont.  404. 
Powder  River  Cattle  Co.  v.  Custer 
County,   9  Mont.   145;  Thompson  v. 
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(2)  Notice  of  Injuries  and  Statement  of  Claim, — It  is  frequently 
provided  by  statute  or  cliarter  that  no  action  shall  be  maintained 

against  public  corporations  *  for  personal  injuries  from  defective 

streets,  unless  notice  thereof  and  a  statement  of  the  claim  is  filed 
with  a  designated  official  within  a  certain  time.*     Such  provi- 

Milwaukee,  69  Wis.  492;  Benware  v,  v,  Brooklyn,  24  Abb.  N.  Cas.  (N.  Y. 

Pine   Valley,  53  Wis.   527;  Chicago,  Ct.  App.)  279. 

etc.,   R.   Co.   V.   State,  53  Wis.   509;  Suffioiency  of  Ayerment.— A  complaint 

Wright  V.  Merrimack,  52  Wis.  466.  stating  "that  plaintiffs  claim  of  the 

FiSling  of  Pablie  Bridge. — In  Alabama  defendant'*  a  certain  sum  **due  by 
a  claim  against  the  county  for  dam-  account"  on  a  day  certain  for  medi- 
ages  sustained  from  the  falling  of  a  cines  and  medical  attendance  fur- 
public  bridge  is  of  the  class  which  nished  certain  resident  paupers,  and 
must  be  presented  to  the  designated  that  the  claim  was  duly  presented  to 
officials  before  it  can  be  made  the  sub-  the  proper  officials  within  twelve 
ject  of  a  suit,  and  the  complaint  must  months,  etc.,  properly  verified  and 
aver  presentation  and  disallowance,  proved,  as  required,  and  was  by  them 
Barbour  County  v.  Horn,  41  Ala.  114;  disallowed,  is  a  good  complaint.  Au- 
Schroeder  v,  Colbert  County,  66  Ala.  tauga  County  v,  Davis,  32  Ala.  703. 
137.  Where  the  Claim  was  Allowed  and  the 

Complaint  to  Beoover  Tax  Paid. — A  statute    precludes    an   action   except 

claim  to  recover  back  the  amount  of  after  presentation  and  disallowance, 

a  tax  unlawfully  exacted  and  actually  the  complaint  is  of  course  demurrable 

paid  is   "a  claim  for  which  a  money  if  it  shows  that  the  claim  was  allowed, 

judgment  only  is  demandable,'*  and  Covington  County  t^.  Dunklin,  52  Ala. 

a  complaint  therefor  must  allege  the  29;  Elmore  County  v.  Long,  52  Ala. 

filing  of  a  statement   of   such  claim  277.     See  also  Caldwell  v,  Dunklin, 

with  the  town  clerk,  as  required  by  65   Ala.  461;    Commissioners'   Ct.  v. 

law.     Chicago,  etc.,  R.   Co.  v.   Lang-  Moore,  53  Ala.  25. 

lade,  55  Wis.  116.  1.  Private    Corporation. —Where    it 

A  Demand  Founded  on  a  Judgment  is  was  the  duty  of  the  defendant,  a  horse- 
within  the  terms  of  the  Qili/ornia  railroad  company,  under  its  charter, 
statute,  and  presentation  to  the  proper  to  grade  and  keep  in  repair  the  street 
authorities  is  a  condition  precedent  for  at  least  two  feet  on  each  side  of 
to  suit.  A  judgment  is  in  effect  a  and  between  its  tracks,  and  because 
mere  audited  claim.  Alden  v,  Ala-  of  the  company's  neglect  to  perform 
meda  County,  43  Cal.  270.  this  duty  the  plaintiff  was  injured,  it 

Claims    againet   the  State.  —  In  Ne-  was  held  that  notice  under  a  statute 

hraska   no  action  can   be  maintained  providing  that  no  action  for  an  injury 

against  the  state  unless  the  claim  has  from  a   defective   highway   shall    be 

been  presented  to  the  auditor  for  ad-  maintained   against  any   town,   city, 

justment  and  rejected  in  whole  and  corporation,    or  borough   unless  no- 

in  part,  and  the  complaint  should  al-  tice,  etc.,  be  given,  was  a  condition 

lege  that  all  claims  have  been  so  pre-  precedent    to    the    right    of    action, 

sented  and  rejected.     State  v.  Stout,  Fields   v.    Hartford,   etc..    Horse   R. 

7  Neb.  89.  Co.,  54  Conn.  9. 

Without  such  an  averment  in  the  2.  Conetitntionality  of  Statute. — Are- 
complaint  the  attorney-general's  con-  quirement  that  in  order  to  maintain 
sent  to  judgment  on  a  claim  does  not  an  action  against  a  city  for  an  un- 
render  the  judgment  valid.  State  v.  liquidated  claim  the  claimant  shall, 
Lancaster  County  Bank,  8  Neb.  218.  within  a  certain  period  from  the  time 

Claim  against  City  of  Brooklyn.  —  A  such  right  of  action  accrues,  file  with 

provision  in  the  charter  of  the  city  certain  designated  officials  a    state- 

of  Brooklyn  requiring  presentation  of  ment  of  the  time,  place,  and  circum- 

the   plaintiff's   claim  for  adjustment  stances  of  the  injury  and  damage,  is 

was   held     not    applicable    to    cases  a  reasonable  exercise  of  the  legisla- 

where  the  action  was  ex  delicto^  and  a  tive  power,  and  the  filing  of  such  a 

complaint  failing  to  aver  such  pres-  statement  is  in  the  nature  of  a  con- 

entation  was  adjudged  good.     Cavin  dition  precedent,  and  must  be  alleged 
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sions  constitute  conditions  precedent  within  the  rule  requiring 
performance  thereof  to  be  alleged  in  the  complaint* 

g.  Performance  How  Pleaded.— At  common  Law  in  pleading 

the  performance  of  conditions  imposed  by  law  it  was  necessary 
to  plead  ppecially  setting  out  the  facts  showing  performance* 

Undor  the  Codat. — While  a  general  allegation  of  the  performance 
of  conditions  precedent  in  actions  upon  contract  is  declared  suffi- 
cient by  the  codes,'  it  does  not  constitute  a  suflicient  allegation 
of  the  performance  of  conditions  prescribed  by  statute,  as,  for  ex- 
ample, the  presentation  of  claims  to  proper  ofHcials  for  adjustment 
and  payment,* 

IV.  Objegtiok  fob  Fahubx  to  Plbab  Psbfosmavge—I.  At  Any 
Stage  of  the  Action. — If  the  performance  of  the  condition  prece- 


and  proved  in  order  to  maintain  an 
action.  Lincoln  v.  Grant,  38  Neb. 
369;  Koch  V,  Ashland,  83  Wis.  361; 
Olmstead  v.  Pound  Ridge,  71  Hun 
(N.  Y.)  25. 

The  legislature  has  the  power  to 
attach  such  a  condition  to  the  main- 
tenance of  a  common-law  action  as 
well  as  to  one  created  by  statute. 
Reining  v,  Buffalo,  102  N.  Y.  308. 

1.  Susenguth  v,  Rantoul,  48  Wis. 
334;  Dorsey  v.  Racine,  60  Wis.  292; 
Hiner  v.  Fond  du  Lac,  71  Wis.  74; 
Low  V,  Windham,  75  Me.  113;  Green- 
leaf  I'.  Norridgwock,  82  Me.  62. 

Suffioienoy  of  legation. — A  general 
allegation  that  the  notice  required  by 
the  statute  was  given  within  the  time 
limited  by  the  statute  is  sufficient. 
The  form  and  particulars  of  the  notice 
need  not  be  alleged.  Cairncross  v* 
Pewdukee,  78  Wis.  66. 

In  Wiioonsin,  in  order  to  recover 
against  a  town  the  plaintiff  must  al- 
lege both  the  giving  of  the  notice  to 
the  supervisors  under  Wisconsin  Rev. 
Stat.,  S  1339,  and  the  filing  of  the 
claim  for  damages  with  the  town 
clerk,  as  provided  in  Rev.  Siat.,^  § 
824.  Wentworth  v.  Summit,  60  Wis. 
281;  Benware  r.  Pine  Valley,  53  Wis. 

527. 

A  provision  in  a  city  charter  re- 
quiring notice  of  an  injury  from  de- 
fective streets  to  be  given  the  sidewalk 


city  officials,  and  a  complaint  failing 
to  allege  such  notice  is  sufficient. 
Hughes  %>.  Fond  du  Lac,  73  Wis.  38a 

Tune  of  Presentation. — The  required 
statement  must  be  filed  within  the 
time  limited  in  the  statute,  unless 
facts  be  averred  which  constitute  a 
legal  excuse  for  the  delay.  Lincoln 
V.  Finklc,  41  Neb.  575. 

Where  it  is  provided  that  a  certain 
time  must  elapse  after  notice  and 
before  the  institution  of  the  acticn,  the 
expiration  of  the  time  must  be  alleged 
in  the  complaint.  Reining  v.  Buffalo, 
102  N.  Y.  308. 

Where  notice  is  to  be  given  within 
a  certain  time  after  a  particular  event, 
and  the  required  notice  is  alleged 
generally  as  given  within  such  time, 
the  allegation  is  sufficient.  Smiley 
V.  Merrill  Plantation,  84  Me.  3241 
Dexter  Sav.  Bank  v.  Copeland,  72 
Me.  220. 

fierylceof  Notice.^When  the  statute 
requires  delivery  of  a  notice  as  well 
as  the  reading  thereof  to  the  person 
served,  an  averment  of  personal  ser- 
vice of  a  notice  includes  delivery  as 
well  as  reading.  Minard  r.  Burtis,  83 
Wis.  267. 

8.  Parks  v.  Heman,  7  Mo.  App-  J4- 

3.  See  n.  3,  b,  supra. 

4.  Parks  r.  Heman,  7  Mo.  App-  ^4" 
Himmelman  t/.  Danos,  35  Cal.  44'l 
Dye  r.  Dye,  11  Cal.  167;  People  v. 
Jackson,  24  Cal.  630;  Biron  v.  Water 


superintendent   or  one  of  the  alder-  ^  , 

men  of  the  ward  in  which  such  injury  Com'rs,  41  Minn.   519.     See  Stcffe  f- 

occurred,  within  five  days  of  the  in-  Old   Colony  R.   Co..  156  Mass.  202, 

jury,  is  a  condition  precedent  to  an  Rochester   R.    Co.    r.    Robinson,  03 

action  for  such  Injury,  which  by  the  N.  Y.  242. 

charter  must  be  brought  within  one        It  is  for  the  court  and  not  the  pleader 

year.     But  it  is  not  a  condition  pre-  to  say  whether  those  conditions  have 

cedent  to  an  action  for  injury  result-  been  duly  complied  with.     Rhodav* 

ing  from  a  positive  malfeasance  of  the  Alameda  County,  52  Cal.  350. 
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dent  is  essential  to  tlie  right  of  action,  an  omission  to  allege  per- 
formance is  a  defect  that  can  be  taken  advantage  of  at  any  stage 
of  the  action,*  unless  it  is  waived,*  or  supplied  by  the  defendant's 
pleading.' 

2.  Motion  to  Dismiss. — In  New  York  a  complaint  will  be  dis- 
missed, on  motion,  for  failure  to  allege  performance  of  conditions 
precedent  in  the  contract  upon  which  the  action  is  brought.* 

3.  General  Demurrer. — If  a  complaint  or  declaration  be  defective 
in  failing  to  allege  the  performance  of  conditions  precedent,  the 
defendant  may  demur  generally.^ 

4.  Plea  or  Answer.— If  the  complainant  fail  to  aver  perform- 
ance of  conditions  precedent,  the  defendant  may  set  up  such 
nonperformance  in  his  plea  or  answer.* 

1.  Reining  v.  Buffalo,  I02  N.  Y.  311;  Rowell,  3  Abb.  N.  Cas.  (N.  Y.  C.  PI.) 

01  instead  v.  Pound  Ridge,  71  Hun  (N.  43;  Republic   v.   Thorn,  3  Tex.  499; 

Y.)  25;  Gibbs  V.  Stone,  7  T.  B.  Mon.  Cotton  v,  Jones,  37  Tex.  34;  Ellissen 

(Ky.)  302;  Canfpbell  v.  Jones,  38  Cal.  v.  Halleck,6  Cal.  386;  King  v,  Felton, 

507;  Weber  v.  Union  Mut.  L.  Ins.  Co.,  63  Cal.  66;  Stevens  v.  Haskell,  72  Me. 

g  Mo.  App.  51.  244;  Eaton  v.    Bus  well,   69  Me.   552; 

5.  Proeeading  after  ITonsiiit  B^niafL  Smith  v,  Boston,  etc.,  R.  Co..  36  N. 
— When    the    complainant   failed    to  H.  458:  Justice  v.  Vermillion  County, 

aver  and  prove  the  performance  of  a  2  Blackf.  (Ind,)  149. 

condition  precedent,  and  the  defend-  HamUaif  Brror ia  OrfrnUing  Dsmarrer. 

ant  moved  for  a  nonsuit,  and  after  — When  the  complaint  is  defective  in 

the  motion  was  overruled  introduced  omitting  to  aver  the  performance  of 

evidence  which  enabled  the  plaintiff  a  condition  precedent,  and  demurrer 

to  supply  the  defect,  it  was  held  that  has  been  overruled,  and  it   appears 

by  60  doing  the  objection  was  waived,  from  the  subsequent  pleadings  and 

Smith   V,  Compton,  6  Cal.  24.      See  record   that   the  defendant   was   not 

Ringgold  V.  Haven,  i  Cal.  108.  prejudiced  thereby,  the  judgment  will 

]r«t  Wftivad  by  Pisa  of  Psrformansd. —  not  be  reversed.  Dayton  Ins.  Co.  v. 
A  plea  of  covenant  performed  does  Kelly,  24  Ohio  St.  345. 
not  admit  the  performance  of  a  con-  6.  Ireland  v,  Chauncey,  4  Ind.  224; 
dition  precedent  on  the  part  of  the  Mix  v,  Ellsworth,  5  Ind.  517;  Ripley 
plaintiff,  when  the  declaration  does  County  v.  Hill.  115  Ind.  316;  Patter- 
not  aver  performance.  Shepherd  v,  son  v.  Salmon,  3  Blackf.  (Ind.)  131; 
Hubbard,  I  Bibb  (Ky.)  494.  Wright  v,   Merrimack,  53   Wis.  466; 

8.  If  ihe  declaration  or  complaint  Dakin  t/.  Williams,  11  Wend.  (N.  Y.)  70; 

fails  to  aver  performance  of  conditions  Huy  v.  Brown,  12  Wend.  (N.  Y.)  591; 

precedent,   but  the   plea  or  answer  Gibbs  v.  Stone,  7  T.  B.  Mon.  (Ky.)  302: 

avers  performance  of  such  conditions,  Edgerly  v.  Farmers'  Ins.  Co..  43  Iowa 

naming  them,  the  defect  in  the  plain-  587;  Barns  v.  Finch,  2  Root  (Conn.) 

tiff's  pleading  is  cured.     Dayton  Ins.  53;  Dewees  v,  Manhattan   Ins.    Co., 

Co.  V.  Kelly,  24  Ohio  St.  345;  Zerger  34  N.  J.  L.  244;  Nichols  v,  Minneapo- 

V,  Sailer,  6  Binn.  (Pa.)  24:  Friedly  v.  lis,  30  Minn.  545. 

Scheetz,  9  S.  &  R.  (Pa.)  156;  Beckmann  Answtr  Setting  up  Spseial  Contraot.— 

V.  Phoenix  Ins.  Co.,  49  Mo.  App.  604.  The  plaintiff  in  an  action  for  work  and 

4.   Pope  V.  Terre  Haute  Car,  etc,  labor,  when  there  is  a  special  contract 

Co.,  107  N.   Y.  61,  holding  that  the  not  completed  or  executed  according 

defect    in    the    complaint    was     not  to  its  terms,  should  allege  it  in  his 

waived  because  the  objection  was  not  complaint  and  state  the  partial  per- 

taken  by  demurrer  or  answer.  formance  thereof.     If  the  plaintiff  fail 

6.  Susenguth  v.  Rantoul,  46  Wis.  to  do  so  the  defendant  may  set  up 
334;  Chicago,  etc.,  R.  Co.  v.  Lang-  such  contract  in  his  answer,  and  it  will 
lade,  55  Wis.  116;  Dakin  v.  Williams,  be  a  good  defense.  Atkinson  v.  Col- 
li Wend.  (N.  Y.)  70;  Huy  v.   Brown,  lins,  30  Barb.  (N.  Y.)  430. 

la  Wead.  (N.  Y.)  591;    Schencke  v,        SniftsisiMy  of  Pl§ft.^When  a  contract 
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6.  Objection  on  the  Trial — If  the  complaint  or  declaration  fails 
to  aver  the  performance  of  conditions  precedent,  the  defendant 
may  object  at  the  trial  to  the  introduction  of  evidence  on  the 
ground  of  a  variance. ' 

6.  Motion  in  Arrest. — If  the  complaint  fails  to  aver  performance 
of  conditions  precedent,  and  judgment  by  default  is  entered,  a 
motion  in  arrest  of  judgment  will  be  granted.* 

7.  Defect  Cured  by  Verdict. — The  omission  to  aver  performance 
of  a  condition  precedent  may  in  certain  instances  be  cured  by 
verdict.*  But  when  an  averment  is  made  material  to  a  recovery 
and  the  evidence  is  preserved  in  the  record,  from  which  it  appears 
the  averment  was  not  sustained,  no  such  intendment  can  be 
made.* 

T.   Plea  ob  Avsweb  to  Allegation  of  Pebfobmahce— At  cod. 

mon  Law. — In  an  action  of  assumpsit  at  common  law  the  general 
issue  does  not  extend  to  the  denial  of  performance  by  the  plain- 
tiff of  a  condition  precedent.  Such  defense  should  be  set  up  by 
a  specific  traverse.* 

contains  a  number  of  conditions,  some  17  Mo.  App.  675.     See  also  Roootree 

of  which  are  conditions  precedent  and  v,  Hendrick,  i  B.  Mon.  (Ky.)  189. 

some  not,  a  plea  which  alleges  gen-  Performanoe  Proved. — When  thedec- 

erally  that  the  plaintiff  did  not  per-  laration   fails   to  aver  the  perform- 

form  the  covenants   in   said  writing  ance  of  a  condition  precedent,  but  the 

which  were  to  be  performed  by  him  evidence  shows  that  the  performance 

is  bad.    Muldrow  v.  M'Cleland,  i  Litt.  was  proved  on  the  trial,  the  defect  is 

(Ky.)  5.  cured  by  verdict.     Happe  v.  Stout,  a 

In  an  action  on  a  covenant  to  pay  Cal.  460;  Bailey  v.  Clay,  4  Rand.  (Va.) 

whiskey  at  a  still-house  on  a  day  cer-  346. 

tain,  the  obligee  to  furnish  barrels  to  Involved  in  the  lirae. — And  wheothe 

put  it  in,  a  plea  that  the  obligee  did  performance  of  the  condition  prece- 

not  furnish  barrels  was  held  bad.     It  dent  is  involved  in  the  issue,  and  oec- 

should  also  have  been  averred  that  essary  to  have  been  proved  or  admit- 

the  whiskey  was  ready  at  the  still-  ted,  the  failure  to  aver  performance 

house  on  the  day  of  payment.     Bodine  thereof    in    the    declaration  will  be 

t'.  Wade,  I  Bibb  (Ky.)  458.  cured   by  verdict.     Colt  v.  Root,  i7 

Where  Plaintiff  Allegee  EzcnMs.  —  If  Mass.  229;  Delashman  v.  Berryi  21 

the  plaintiff  relies  upon  an  excuse  for  Mich.  516. 

non-performance  it  is  only  necessary  4.  Lassen  v,    Mitchell,  41  HI'  ^^'j 

for  the  defendant's  plea  to  meet  such  Anderson    v.    Hulme,    5  Mont.  395"' 

excuse    in    order  to   bar  the  action.  Washington   v,  Ogden,  i   Bla<k  (U- 

Majors  v.  Hickman,  2  Bibb  (Ky.)  217.  S.)  451. 

1.  Benware  r.  Pine  Valley,  53  Wis.  6.  Shipman  Common-Law  Pleading. 
527.  pp.  165, 166.     See  also  Richmond,  etc 

Amendment    to    Obviate  Varianoe. —  Turnpike  Co.  v.  Rife,  2  Ind.  31^* 
But  if  the  introduction  of  the  evidence         If  the  plaintiff  aver  tender  of  P^/' 

cannot  operate  as  a  surprise  to  the  de-  formance   the    defendant  must  ^^ 

fendant,  the  plaintiff,  upon  objection  issue  upon  such  averment  andcaflo 

to  the  evidence,  should  be  permitted  plead  nonperformance  in  bar.  Tr^^^ 

to  amend  so  as  to  avoid  the  variance,  v.  Halsted,  23  Wend.  (N.  Y.)  67' 
Jenkinsonv.  Vermillion,  3  S.  Dak.  238.        Plea  in  Aetion  of  Covenant.— W^^^^ 

2.  Collins  V,  Gibbs,  2  Burr  899;  Jus-  the  plaintiff  pleaded  performao^^  ^ 
tice  V,  Vermillion  County,  2  Blackf.  all  the  covenants  on  his  part  ^^  ^ 
(Ind.)  149;  Weber  v.  Union  Mut.  L.  performed,  and  assigned  ^^J^m 
Ins.  Co.,  5  Mo.  App.  51.  breaches  on  the  part  of  the  defcO<**  ^J 

8.  Lassen  v,   Mitchell,  41   111.  loi;     a  plea  expressly  confined  to  ^P^tjfi, 
O' Conner  v.  Standard  Theatre  Co.,     the  breaches  assigned  by  the  p!^^ 
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Under  the  CodM. — In  some  of  the  code  states,  if  the  plaintiff's  gen- 
eral allegation  of  performance  of  conditions  precedent  is  contro- 
verted by  the  defendant,  it  is  not  sufficient  to  do  so  by  a  general 
denial,*  nor  by  an  answer  in  terms  contradictory  of  the  allegation,* 
but  the  facts  relied  on  must  be  specifically  stated  in  the  answer.' 

VL  HoirsuiT  FOB  Failiole  of  Pboof.— If  the  complaint  contains 
the  proper  allegations,  but  the  proof  fails  to  support  it,  the  defend- 
ant may  move  for  a  nonsuit.* 


and  denying  that  the  plaintifif  had 
kept  and  performed  the  covenants  on 
his  part  stipulated  to  be  performed, 
was  held  good.  M'Call  v.  Welsh,  3 
Bibb  (Ky.)  289. 

Seplieatioxi  Averring  EzcixBe.— Where 
the  declaration  averred  payment, 
which  was  a  condition  precedent  under 
the  terms  of  the  contract,  and  the  de- 
fendant's plea  denied  the  allegation, 
a  replication  averring  matter  in  ex- 
cuse for  nonpayment  was  bad.  Jos- 
lyn  V.  Taylor,  33  Vt.  471.  See  also 
Potts  V.  Point  Pleasant  Land  Co.,  47 
N.  J.  L.  476;  Warren  v.  Powers,  5 
Conn.  373;  Larned  v,  Bruce,  6  Mass. 
57;  Estes  V,  Farnham,  11  Minn.  423; 
Trai'-or  v.  Worman,  34  Minn.  237; 
Evai..s  V.  Smucker,  19  Neb.  41. 

1.  In  Kentucky  the  code  does  not 
expressly  provide  that  a  denial  of  the 
general  allegation  of  performance  of 
conditions  precedent  shall  be  specific, 
but  the  code  provision  requiring  that 
the  answer  shall  contain  a  denial  of 
each  material  allegation  in  the  peti- 
tion controverted  by  the  defendant 
was  held  to  render  a  general  denial 
insufficient.  Preston  v.  Roberts,  12 
Bush  (Ky.)  570;  Gridler  v.  Farmers' 
Bank,  12  Bush  (Ky.)  333. 

8.  In  Iowa  the  code,  §  2717,  expressly 
requires  that  the  facts  relied  on  by 
the  defendant  to  show  nonperform- 
ance must  be  specifically  stated  in  the 
answer.  Hence,  a  general  denial 
admits  the  performance  of  conditions 
precedent    where  such   performance 


has  been  alleged  in  the  complaint. 
Halferty  v.  Wilmering,  112  U.  S.  713, 
a  case  arising  in  the  United  States 
Circuit  Court  for  the  District  of.  Iowa, 
following  the  rule  declared  in  Mayes 
V.  Turley,  60  Iowa  407,  and  citing  as 
in  point,  Stier  v.  Oskaloosa,  41  Iowa 
353;  Coates  V,  Galena,  etc.,  R.  Co., 
18  Iowa  277;  Blackshire  v,  Iowa 
Homestead  Co.,  39  Iowa  624;  Gates 
V,  Carpenter,  43  Iowa  152. 

8.  See   the  cases  cited  in  the  last 
two  notes. 

Contra.  —In  New  York  and  Wiscon- 
sin^ under  the  general  denial,  it  is 
proper  to  receive  any  evidence  dis- 
proving the  allegations  of  the  com- 
plaint that  the  ccnditions  of  the  con- 
tract were  performed  by  the  plaintiff. 
Weinberg  v.  Blum,  13  Daly  (N.  Y.) 
399;  Chatfield  v.  Simonson,  92  N.  Y. 
209;  Moritz  V,  Larsen,  70  Wis.  569. 
See  also  Haag  v,  Hilmeyer,  15  N.  Y. 
Wkly.  Dig.  323. 

General  and  Special  Denial.  —  When 
the  complaint  averred  performance 
and  the  answer  contained  a  general 
denial,  followed,  however,  by  a  state- 
ment of  certain  facts  which  were  spe- 
cifically alleged  to  constitute  a  breach 
of  the  conditions,  it  was  held  that  the 
issue  was  confined  to  the  particular 
breaches  thus  referred  to.  Reed  v, 
Hayt,  51  N.  Y.  Super.  Ct.  121. 

4.  Plum  V,  Fond  du  Lac,  51  Wis. 
393;  Smith  V,  Boston,  etc.,  R.  Co.,  36 
N.  H.  458.  See  Hudson  v,  McCart- 
ney, 33  Wis.  331. 
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By  H.  R.  Frankun. 

I.  SBronnoVy  ^ 

n.  KxaUISITES  A8  TO  SUBJECT  KATTSB,  66$. 

I.  In  Getter al^  665. 

3.  The  Plea  in  Discharge^  665. 

a.  Definition,  60$.  • 

b.  In  Actions  Ex  Contractu,  665.  * 
r.  In  Actions  Ex  Delicto,  666. 

3»  The  Plea  in  Justification  or  Excuse,  666)1 
a.  Definition,  666. 
^.   Technical  Requirements,  667. 

c.  A ff  Heat  ion  to  the  Actions  Ex  Cvn/rMtn  ondEs 

Delicto,  667. 

in  KxavniTES  A8  TO  ttV ALITT,  669. 

I.  General  Rule,  ()6g. 
3.  Express  Color,  669, 

a.  Defined,  669. 

b.  Design,  670. 

c.  The  Four  Essential  Qualities,  67a 

d.  Confined  to  the  Plea  Alone,  67a 
3.  Implied  Color,  671. 

a.  Defined,  671. 

b.  Where  Given  and  its  Effect^  671. 

IV.  BxainSITES  A8  TO  FOSM,  671. 

1.  Generally,  671. 

2.  The  Conclusion,  672. 

Y.  TH£  Beplicatiov,  672. 

• 

I.  DsFnnTloir. — A  plea  by  way  of  confession  and  avoidance  is 
a  plea  which  expressly  or  impliedly  admits  that  the  allegations  m 
the  declaration  are  true,  with  a  statement  of  matter  which  destroys 
their  effect.* 


1.  Scope  of  the  Artiole. — It  is  intended 
in  this  article  to  give  a  general  review 
of,  and  to  state  only  the  general  rules 
pertaining  to,  the  pleas  technically 
known  at  common  law  as  pleas  by 
way  of  confession  and  avoidance. 
The  fact  that  all  the  various  kinds  of 
actions  are  treated  of  in  independent 
articles  in  this  work  makes  it  unneces- 
sary and  improper  to  discuss  here  the 
particular  application  of  these  general 
rules.     The  reader  is  referred  to  the 


articles  Accord  and  Satisfaction, 
Former  Recovery,  Payment,  etc,' 
and  to  the  particular  articles  poJflt«° 
out  in  the  notes. 
2.  I  Chitty  Plead.  (i6th  Am.cd.)55J- 
The  admission  in  a  pleading  ?•  'r^ 
truth  of  the  facts  as  stated  in  ^^ 
pleading  to  which  it  is  an  ans^^'j 
and  the  allegation  of  new  and  ^^^\ 
matter  of  fact  which  destroys  tnc 
legal  effect  of  the  facts  soado^ttW' 
Bouvier  Law  Diet. 
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n.  Bequibites  A8  to  Subject  Katteb^I.  In  General.— Every 
pleading  by  way  of  confession  and  avoidance,  in  reference  to  its 
subject  nnatter,  goes  either  in  discharge  of  the  cause  of  action,  or 
in  justification  or  excuse ^  which  denies  that  there  ever  was  any.* 

2.  The  Plea  in  Discharge— ^j.  Definition. — A  plea  in  discharge 
is  a  plea  which  adniits  that  the  plaintiff  had  a  cause  of  action,  and 
tends  to  show  that  it  was  discharged  by  some  subsequent  or 
collateral  matter,  and  must  be  specially  pleaded.* 

b.  In  Actions  Ex  Contractu. — The  following  are  the  most 
important  pleas  under  this  classification,  and  are  generally  used  in 
modern  practice:  Accord  and  Satisfaction;  Arbitrament;  Release; 
Payment ;  Performance ;  Former  Recovery  ;  Statute  of  Limita- 
tions; Set-off;  Mutual  Credit ;  Bankruptcy  and  Insolvency.' 


The  act  or  proceeding  by  which  a 
party  admits  the  truth  of  an  allega- 
tion he  proposes  to  answer,  and  then 
states  matter  intended  to  avoid  the 
legal  inference  which  may  be  drawn 
from  the  admission.  Anderson  Law 
Diet. 

A  plea  by  way  of  confession  and 
avoidance  must  admit  the  apparent 
truth  of  the  allegations,  in  the  declara- 
tion of  the  plaintiff,  as  a  matter  of 
fact.  Otherwise  the  plea  would  be 
double  and  argumentative,  and  there- 
fore bad.  I  Chitty  Plead.  (i6th  Am. 
ed.)  552. 

A  plea  of  confession  and  avoidance 
admits  simply  the  prima  facie  case  as 
set  out  in  the  declaration,  and  not 
necessarily  that  a  cause  of  action  has 
once  accrued.  That  there  never  was 
a  cause  of  action  against  the  defend- 
ant should  be  shown  by  the  new  mat- 
ter pleaded  in  avoidance.  "  Let  us 
suppose  that  the  plaintiff,  the  drawer 
of  a  bill  of  exchange,  declared  against 
the  defendant  as  acceptor  of  the  bill. 
*  ♦  *  A  plea  that  before  action  the  de- 
fendant had  satisfied  and  discharged 
the  plaintiff's  claim  by  payment  would 
be  a  plea  in  confession  and  avoidance. 
The  plea  would  admit  the  bill  to  have 
been  accepted  by  the  defendant,  and 
that  a  complete  cause  of  action  had 
accrued  against  him,  but  would  avoid 
it  by  matter  subsequent,  viz.,  pay- 
ment in  discharge."  Blackst.  (B.  & 
H.),  bk.  iii.  253;  7  Bacon  Abr.,  art. 
Pleas  and  Pleadings  (7th  Eng.  ed.)  543. 

The  same  principle  is  embodied  in 
the  following  case:  In  assumpsit  for 
goods  sold  and  delivered,  the  defend- 
ant pleaded  the  sale  of  the  goods  by 
A,  the  factor  of  the  plaintiff,  with  the 
privity  of  the  plaintiff,  and  that  the 


defendant  did  not  know  that  the  goods 
were  not  the  property  of  A;  that  at 
the  sale  and  delivery  A  was,  and  still 
is,  indebted  to  the  defendant  in  more 
than  the  value  of  the  goods,  and  that 
defendant  is  ready  and  willing  to  set 
off  and  allow  to  plaintiff  the  value  of 
the  goods  out  of  the  moneys  so  due 
and  owing  from  A.  It  was  held  that 
such  a  plea  was  in  confession  and 
avoidance  of  the  plaintiff's  claim, 
"  upon  the  principle  that  the  plea 
confesses  a  right  of  action  and  then 
avoids  it  by  matter  ex  post  facto,^* 
Carr  v.  Hinchcliff,  4  B.  &  C.  547,  10 
E.  C.  L.  408;  7  Bacon  Abr.,  art.  Pleas 
and  Pleadings  (7th  Eng.  ed.)  543. 

For  a  comparison  of  pleading  in 
confession  and  avoidance  with  the 
statement  of  *'  new  matter  constitut- 
ing a  defense"  prescribed  by  the 
codes,  see  Answers  in  Code  Plead- 
ing, Vol.  I.,  p.  830  et  seq, 

1.  Af^drews  Steph.  Plead.  266;  5 
Comyn  Dig.,  art.  Pleader^  791  (3  M. 
12);  I  Chitty  Plead.  (i6th  Am.  ed.) 
551;  Tidd  Pr.  (4th  Am.  ed.)  643. 

Applies  to  Plea  Alone. — This  division 
applies  to  the  plea  only,  and  not  to 
the  replication  or  any  subsequent 
pleading.    Andrews  Steph.  Plead.  266. 

Exception  in  a  Plea  of  Set-off.— The 
foregoing  statement  admits  of  one 
exception,  in  the  case  of  a  replication 
to  a  plea  of  set-off,  where  the  distinc- 
tion still  exists.     Davies  v,   Penton, 

6  B.  &  C.  216,  13  E.  C.  L.  147. 

2.  Tidd  Pr.  (4th  Am.  ed.)  642,  645; 

7  Bacon  Abr.,  art.  Pleas  and  Pleadings 
(7th  Eng.  ed.)  541;  Andrews  Steph. 
Plead.  236. 

8.  I  Chitty  Plead.  (i6th  Am.  ed.)  504; 
Tidd  Pr.  (4th  Am.  ed.)  643. 
Afloord   »nd   fiati«iaotion.— Thus,    in 
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c.  In  Actions  Ex  Delicto. — Here,  as  in  actions  upon  con- 
tracts, the  same  defenses  may  be  pleaded  as  far  as  they  apply. 
To  the  pleas  heretofore  mentioned  as  applicable  to  such  actions 
may  be  added  those  of  distress  and  tender  of  sufficient  amends.^ 

3.  The  Plea  in  Justification  or  Excnse— <j.  Definition.— A  plea 
in  justification  or  excuse  admits  the  facts  alleged  by  the  plaintiff, 
but  in  effect  denies  that  the  plaintiff  had  at  any  time  a  good  cause 
of  action,  either  because  the  conduct  of  the  defendant  is  justified 
in  law,  under  some  legal  right,  or  because  he  is  excused  from  lia- 
bility in  the  particular  case  through  some  act  or  conduct  of  the 
plaintiff.     This  is  also  termed  an  avoidance  in  law,* 


an  action  in  assumpsit  for  money  had 
and  received,  the  plaintiff,  who  was 
the  acceptor  of  a  bill  of  exchange,  sent 
the  amount,  on  the  date  of  its  matur- 
ity, to  the  defendant,  who  was  the 
holder,  and  then  and  there  requested 
that  the  bill  be  delivered.  The  de- 
fendant declined,  and  the  plaintiff 
then  demanded  the  bill  or  the  money. 
The  defendant  declined  to  give  up 
either.  Afterwards  plaintiff  sent  a 
paper  signed  by  a  third  party,  who 
acknowledged  the  receipt  of  the 
amount  of  the  bill  and  undertook  to 
save  the  plaintiff  harmless  for  the 
amount  of  the  bill,  which  was  said  to 
have  been  lost,  if  the  same  were  pre- 
sented for  payment.  The  plaintiff  re- 
tained the  guaranty  and  sued  the  de- 
fendant for  money  had  and  received. 
It  was  held  that  the  receipt  by  the 
plaintiff  of  the  guaranty  was  in  the 
nature  of  accord  and  satisfaction,  and 
should  be  specially  pleaded,  and  as 
such  was  a  good  bar.  Alexander  v. 
Strong,  9  M.  &  W.  733.  See  article 
Accord  and  Satisfaction,  Vol.  I., 

p.  73- 

Must  be  Pleaded  Together, — Accord 

and  satisfaction  must  be  pleaded  to- 
gether, as  accord  without  satisfaction 
is  not  a  good  plea.  James  v.  David, 
5  T.  R.  141. 

Arbitrament. — See  i  Younge  &  J.  19; 
5  Comyn  Dig.,  art.  Pleader^  623  (2  V. 
9).  See  article  Awards,  Vol.  III.,  p. 
126. 

Salease. — See  8  Bacon  Abr.  (7th  Eng. 
ed.),  art.  Release^  245  et  seq.\  Johnson 
V.  Kerr,  i  S.  &  R.  (Pa.)  25;  Sullivan 
V.  Montague,  i  Doug.  107;  5  Comyn 
Dig.,  art.  Pleader  623  (2  V.  11).  See 
article  Release. 

Payment.— I  Chitty  Plead.  (i6th  Am. 
ed.)  504  et  seq.     See  article  Payment. 

Perfonnanoe. — This  is  the  usual  plea 
used  by  the  defendant  in  all  actions 


upon  covenants,  as  he  must  show 
either  that  he  has  performed  the 
covenant  or  is  legally  excused  from 
the  performance  of  it.  Tidd  Pr.  (4th 
Am.  ed.)  647.     See  article  Covenants. 

Former  SaooTery. — Vooght  v.  Winch, 
2  B.  &  Aid.  668.  See  article  FoRHSR 
Recovery. 

Statute  of  Limitationi. — Draper  v. 
Glassop,  I  Ld.  Raym.  153;  Gould  v. 
Johnson,  i  Salk.  25;  Duppa  Z'.  Mayo, 
I  Saund.  283,  note  2;  Lee  p.  Rogers, 
I  Lev.  III.  See  article  Statute  of 
Limitations. 

Set-oif  and  Mutual  Credit.— i  Chitty 
Plead.  (i6th  Am.  ed.)  595  et  seq.; 
Tidd  Pr.  (4th  Am.  ed.)  663.  See  arti- 
cle Set-off  and  Counterclaim. 

Bankruptcy  and  Ineolveney.  —  Gow- 
land  V.  Warren,  i  Campb.  363;  Sted- 
man  v.  Martinnant,  12  East  664; 
Tidd  Pr.  (4th  Am.  ed.)  647;  i  Chitty 
Plead.  (i6th  Am.  ed.)  506.  Sec  article 
Insolvency. 

1.  Tidd  Pr.  (4th  Am.  ed.)  645.  Sec 
In  Actions  ex  Contractu ^  supra. 

DistroM.— I  Chitty  Plead.  (i6th  Am. 
ed.)  537.     See  article  Distress. 

Tender  of  Amends.— See  Tidd  Pr.  (4th 
Am.  ed.)  645,  note  a.  See  article 
Tender. 

2.  Andrews  Steph,  Plead.  266; 
Tidd  Pr.  (4th  Am.  ed.)  641. 

Presoriptive  Bight  in  Jiiftiile»tion.''In 
the  case  of  an  action  for  diverting  a 
water  course,  if  the  defendant  pleao^ 
a  prescriptive  right  in  justification  ol 
the  act  complained  of,  he  admits  inc 
diversion  in  point  of  fact,  and  go^*  ^^ 
show  that  no  cause  of  action  had  ever 
existed  in  respect  to  it.  2  Blackst.  [o. 
&  H.),  bk.  iii.  253. 

AYoidanoe  In  Law. — Again,  ifl*^'| 
tion   upon  a  contract    the  defcn^an 
may  admit  that  the  contract  was  go 
and  valid,  and  plead  nonperfof*''^*^ 
on  the  ground  of  some  legal  c*^    * 
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b.  Technical  Requirements.— Every  act  intended  to  be 

justified  by  this  plea  must  be  expressly  or  tacitly  confessed — for 
it  would  be  absurd  to  plead  in  avoidance  of  a  fact  not  admitted 
by  the  plea* — and  must  be  specially  pleaded,  the  facts  being  fully 
stated.* 

c.  Application  to  the  Actions  Ex  Contractu  and  Ex 

Delicto. — In  actions  ex  contractu  the  defendant  may  plead  some 
special  matter  which  shows,  if  there  be  a  contract  in  fact,  that  the 


arising  from  the  act  of  God,  or  the 
lawp  or  from  the  act  or  default  of  the 
plaintifif.  This  plea  tends  to  show 
that  the  plaintiff  never  had  a  cause 
of  action,  and  is  called  an  avoidance 
in    law.      Tidd    Pr.    (4th    Am.    ed.) 

643. 

1.  Gould    Plead.    (5th    ed.)    340;    i 

Chitty  Plead.  (i6th  Am.  ed.)  536. 

In  TreepaM. — In  trespass  against  J. 
C.  for  taking  forty-three  sheep,  de- 
fendant, among  his  other  defenses, 
pleaded  execution  which  recited  a 
judgment  in  debt  recovered  by  him 
in  C.  B.  On  demurrer  it  was  held 
that  the  court  could  not  take  notice 
that  J.  C,  the  defendant,  was  the  J. 
C.  mentioned  and  recited  to  be  the 
plaintiff  in  C.  B.,  as  that  fact  ought 
to  have  been  averred.  Britton  v. 
Cole,  I  Salk.  408. 

In  Assanlt  and  Battery. — Again,  in 
an  action  for  assault  and  battery  the 
defendant  pleaded  that  be  was  riding 
a  horse  on  the  highway,  and  that  his 
horse  became  frightened  and  ranaway 
with  him,  and  that  the  plaintiff  was 
requested  to  get  out  of  the  way,  but  re- 
fused, and  that  thereupon  the  horse 
ran  upon  the  plaintiff  against  the  will 
of  the  defendant,  etc.  On  demurrer 
the  plaintiff  had  judgment  because 
the  defendant  had  assumed  to  justi- 
fy the  battery  and  yet  had  not  con- 
fessed a  battery  by  himself.  Gibbon 
V,  Pepper,  2  Salk.  637,  i  Ld.  Raym. 

38. 

TeJm  Imprisonment. — So,  in  an  action 
for  trespass  and  false  imprisonment, 
the  defendant  pleaded  that  on  a  cer- 
tain day  the  plaintiff  was  summoned  to 
appear,  and  the  process  continued  un- 
til such  a  day,  and  then  the  court  made 
an  order  that  the  plaintiff  be  carried  to 
the  compter  and  imprisoned  until  he 
paid  the  debt  and  costs,  and  defendant, 
in  pursuance  of  the  order,  being  an 
officer,  took  and  detained  plaintiff. 
On  demurrer  the  plea  was  held  bad 
because  the  imprisonment  was  con- 
fessed, but  was  not  shown  to  be  in 


the  compter.     Swinstead  v,  Lyddal,  i 
Salk.  407. 

"As  by  Law  He  Well  Might.*'— After 
the  defendant  has  set  out  the  matter 
which  demonstrates  his  defense,  the 
proper  practice  requires  him  to  ac- 
company his  confession  by  an  aver- 
ment that  he  did  the  acts  complained 
of,"  as  by /rtw  he  well  might."  Gould 
Plead.  (5th  Am.  ed.)  146. 

2.  iChitty  Plead.  (i6th  Am.  ed.)  506; 
Gould  Plead.  (5th  ed.)  320;  i  Taylor 
Ev.  (8th  Eng.  ed.)  323;  Hawkins  v, 
Wallis,  2  Wils.  173;  Cooley's  Blackst., 
bk.  iii.  305. 

"  But  if  a  man  has  matter  of  justifi- 
cation or  excuse,  he  ought  to  plead  it 
specially."  5  Comyn  Dig.,  art.  Pleader^ 
401.  Thus,  in  a  declaration  in  slander, 
to  the  allegation  "  that  the  defendant 
said,  '  B  is  a  thief,  he  has  stolen 
corn,'  "  the  defendant  pleaded  "  that 
the  said  plaintiff  is  a  thief,  and  this  he 
is  ready  to  verify,"  etc.,  the  plea 
was  held  bad  because  the  defendant, 
in  order  to  justify,  must  confess  the 
speaking  of  the  words,  and  must 
further  allege  that  the  plaintiff  was 
guilty  of  a  felony  of  that  species  al- 
leged in  the  declaration,  and  must 
specify  the  nature  of  it.  7  Bacon 
Abr.,art.  Pleas  and  Pleadings  i^Xh.  Eng. 
ed.)  641;  Samuel  v.  Bond,  Litt.  Sel. 
Cas.  (Ky.)  158. 

So  where  the  defendant,  being  em- 
ployed by  J.  in  his  trade,  sold,  bona 
fide,  goods  belonging  to  J.  after  J.  had 
committed  an  act  of  bankruptcy,  of 
which  the  defendant  was  ignorant, 
and  the  assignee  brought  trover.  On 
a  plea  of  not  guilty,  under  general  au- 
thority. Lord  Denman,  C.J.,  said: 
"  This  was  a  sufiScient  dealing  with 
them  to  constitute  a  conversion,  un- 
less by  any  other  facts  the  defendant 
could  show  that  he  was  justified  in 
what  he  did;  and  then  such  justifica- 
tion should  have  been  put  on  the  rec- 
ord by  way  of  special  plea.*'  Pear- 
son V,  Graham,  6  Ad.  &  El.  899,  33  E. 
C.  L.  239. 
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contract  is  void  in  point  of  law,*  or  that  it  is  voidable,'  or  that 
the  contract  is  good  and  valid  and  has  been  performed.*  In 
actions  ex  delicto  the  defendant  nnay  also  plead  matter  specially 
in  justification  or  excuse  of  the  injury  complained  of.* 


1.  Tidd  Pr.  (4th  Am.  ed.)  643  ;  i 
Chitty  Plead.  (i6th  Am.  ed.)  506.  See 
article  Contracts. 

Vwasj. — In  an  action  of  debt  on  a 
bond,  the  defendant  may  plead  in  jus- 
tification that  the  bond  was  given 
upon  a  usurious  consideration.  Lech- 
mere  V.  Rice,  2  B.  &  P.  12;  Ferguson 
V,  Spring,  i  Ad.  &  El.  576,  28  E.  C.  L. 

154. 
Statute    of  Gaming. — In    an    action 

brought  by  plaintiff  against  the  ac- 
ceptor of  a  bill  of  exchange  for  120s. 
lost  by  the  drawer  and  given  to  the 
plaintiff  while  playing  at  dice,  de- 
fendant pleaded  the  statute  (16  Car. 
II.,  c.  7),  and  the  acceptance  was  held 
void  in  law.  Hussey  v,  Jacob,  5  Mod. 
175;  Colborne  v.  Stockdale,  i  Stra. 
493,  Ld.  Raym.  87. 

Coverture. — Chitty  says:  *'  It  seems 
doubtful  whether  the  rule  applies  to 
coverture  arising  after  the  contract 
only,  or  whether  it  extends  to  cover- 
ture existing  at  the  time  of  the  con- 
tract, when,  in  point  of  law,  there 
would  be  either  no  contract  at  all,  or 
a  contract  between  the  husband  and 
the  defendant."     Chitty  PI.  507. 

Statute  of  Frauds. — But  any  matter 
of  defense,  under  the  statute  of  frauds, 
should  not  be  specially  pleaded,  it  be- 
ing the  duty  of  the  plaintiff  to  show 
that  the  statute  of  frauds  has  been 
complied  with,  i  Chitty  Plead.  (i6th 
Am.  ed.)  507;  Gould  Plead.  (5th  ed.) 
177;  Leaf  V.  Tuton,  10  M.  &  W.  393; 
Buttemere  v.  Hayes,  5  M.  &  W.  461. 
See  article  Frauds,  Statute  of. 

2.  Tidd  Pr.  (4th  Am.  ed.)  642;  i 
Chitty  Plead.  (i6th  Am.  ed.)  511. 

Infknoy. — To  this  class  of  contracts 
belongs  that  of  infancy,  and  the  fol- 
lowing cases  will  serve  to  show  its  ap- 
plication: Darby  v.  Boucher,  i  Salk. 
279;  Baylis  v.  Dineley,  3  M.  &  S.  478; 
Zouch  V.  Parsons,  3  Burr.  1805;  Bovy's 
Case,  I  Vent.  217.  See  article  In- 
fancy. 

Non  est  Factum, — In  the  case  of 
Thompson  v.  Leach,  3  Mod.  310,  it 
was  said:  "  In  all  the  cases  which  have 
been  cited,  where  it  is  held  that  the 
deeds  of  infants  are  not  void,  but  void- 
able, the  meaning  is,  that  non  est 
factum   cannot    be   pleaded,   because 


they  have  the  form,  though  not  the 
operation,  of  deeds,  and  therefore  are 
not  void  upon  that  account,  without 
showing  some  special  matter  to  make 
them  of  no  efficacy.  Therefore  if  an 
infant  make  a  letter  of  attorney, 
though  it  be  void  in  itself,  yet  it  shall 
not  be  avoided  by  pleading  n^n  est 
factum^  but  by  showing  his  infancy." 

DuroM. — As  to  this  plea  see  article 
Duress. 

8.  Tidd  Pr.  (4th  Am.  ed.)  643,  7 
Taunt.  486.  See  article  Performance, 

In  nonperformance  the  defendant 
may  plead  a  legal  excuse,  which  has 
either  released  him  from  performing 
the  contract,  as  refusing  a  tender,  or 
has  hindered  him  from  performing  it, 
because  of  the  nonperformance  of  a 
condition  precedent  by  the  plaintiff. 
Tidd  Pr.  (4th  Am.  ed.)  643 ;'  Rex  r. 
Lyme  Regis,  i  Doug.  149. 

4.  Tidd  Pr.  (4th  Am.  ed.)  644,  651, 
652. 

As  in  case  for  libel  or  slander,  the 
defendant  must  justify  specially,  set- 
ting out  the  particular  facts  which 
show  the  truth  of  the  impuialion 
complained  of.  See  article  Libel  a.nd 
Slander. 

In  Replevin. — The  defendant  in  this 
action,  if  he  does  not  go  for  a  return 
of  the  property,  merely  justifies  the 
taking.  He  can  have  a  return  only 
on  the  plea  of  avowry.  Tidd  Pr.  (4th 
Am.  ed.)  644;  8  Bacon  Abr.,  art.  Re- 
plevin and  Avowry  (7th  Eng.  ed.)  556; 
I  Chitty  Plead.  '(i6th  Am.  ed.)  533; 
Andrews  Steph.  Plead.  265,  note  6\ 
5  Comyn  Dig.,  art.  Pleader,  75^8- 
See  article  Replevin. 

Trespaei  to  the  Person.— A  plea  of 
justification  under  this  action  must 
enumerate  and  cover  all  the  circum- 
stances of  the  act  complained  of,  that 
the  court  may  judge  whether  the  act 
be  lawful.  If  the  act  complained  of  be 
not  lawful,  it  is  proper  to  plead  this 
circumstance  in  excuse,  i  Chitty 
Plead.  (i6th  Am.  ed.)  536;  Tidd  Pr. 
(4th  Am.  ed.)  645;  9  Bacon  .Abr.,  art. 
Trespass  (7th  Eng.  ed.>  516,  517:  Wea- 
ver V.  Ward,  Hob.  134;  Weaver  v. 
Bush,  8  T.  R.  78.  See  article  Tres- 
pass. 

In  TroipaM  to  Penonal  Pr^vty  the 
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ITL  EXQinsiTES  AS  TO  ftVALlTY— 1.  General  Bule.—Every  plead- 
ing by  way  of  confession  and  avoidance  must  give  color,  />.,  must 
give  the  plaintiff  credit  for  having  an  apparent  or  prima  fade  right 
of  action,  independent  of  the  matter  disclosed  in  the  plea  to 
destroy  it." 

2.  Express  Color— a.  Defined. — Express  color  is  defined  as  "  a 
feigned  matter  pleaded  in  an  action  of  trespass  from  which  the 
plaintiff  seems  to  have  a  good  cause  of  action,  whereas  he  has  in 
truth  only  an  appearance  or  color  of  cause."  * 

defense  in  justification  or  excuse  must,  is  that  it  must  admit  an  apparent  right 

as  in  actions  of  trespass  to  the  person,  in  the  opposite  party,  and  rely  there- 

iii}Xy2SiS^tiX\\i^  gist  of  the  action.     See  fore  on  some  new  matter  by  which 

article  Trespass.  that    apparent    right    is    defeated." 

Trespass  to   Beal  Property. — It   is   a  Andrews  Steph.  Plead.  266. 
well-established  principle  of  pleading,         "  To  give  color  to  the  plaintiff  is  to 

in  an   action   of  this  nature,  that  in  assign  to  hiih,  in  the  plea,  some  color- 

every  action  of  trespass  quare  clausutn  able  (1.^.,  defective)  \>Mi  fictitious  title, 

f regit  the  defendant  may  plead  that  of  which  (it  being  matter  of  law)  the 

the   place   in   which   the   trespass    is  jury  is  incompetent  to  judge,  in  order 

charged  is  his  freehold  or  that  of  a  to  justify,  in  opposition  to  it,  a  special 

third   person   under  whom    he    acts,  statement  of  the  defendanfs  title;  so 

9  Bacon  Abr.,  art.  Trespass  (7th  Eng.  that  the  question,  which  is  the  better 

cdO  523;  Tidd  Pr.  (4th  Am.  ed.)  645.  title  of  the  two,  may  appear  upon  the 

See  article  Trespass.  face  of  the  plea,  as  a  question  of  law. 

General  Defenses  Enumerattd.  —  In  And  thus  by  alleging  ^  fictitious  ^n^ 
this  action  the  following  defenses  are  defective  title  in  the  plaintiff  which 
submitted  as  those  now  in  general  cannot  be  traversed,  the  defendant  is 
practice:  Justification  under  Rights  enabled  to  plead  specially  what,  in 
of  Common;  Rights  of  Way;  Rights  of  fact^  is  neither  more  nor  less  than  the 
Entry;  License  from  the  Plaintiff;  general  issue.  He  may,  for  example. 
Legal  Process,  Criminal  or  Civil;  Au-  plead  a  possessory  title  in  himself, 
thority  of  Law,  as  an  individual,  or  as  under  a  feoffment  wfth  livery,  from 
an  officer,  or  on  the  ground  of  inevi-  A  (which  plea  would,  by  itself,  amount 
table  necessity.  And  by  way  of  ex-  to  the  general  issue),  provided  he 
cuse,  Defect  of  Fences.  Tidd  Pr.  (4th  adds  that  the  plaintiff  entered,  claim- 
Am.  ed.)  645;  I  Chitty  Plead.  (i6th  ing  title  under  ^-^^A^r  of  a  certain  prior 
Am.  ed.;  540,  541.  deed  of  feoffment  without  livery ^  by 

1.  I    Chitty    Plead.  (i6th  Am.  ed.)  which  nothing  passed.     In  which  case 

552;  Dibble  v.  Duncan,  2  McLean  (U.  the   title    alleged   in  the  plaintiff  is 

S.)  553;  Conger  v,  Johnston,  2  Den.  clearly   defective    at    common   law." 

(N.  Y.)  96;  Brown  v.  Artcher,  i  Hill  Gould  Plead.  (5th  ed.)  322. 
(N.    Y.)  266;    Van  Etten  v.  Hurst,  6        Colorable  Title  cannot  be  Traversed. — 

Hill   (N.    Y.)   311;  Hallet   v,    Byrt,   5  It  maybe  observed  ih2iiih^  colorable 

Mod.  252;  Holler  V.  Bush,  I  Salk.  394;  title    alleged     cannot    be    traversed. 

Halton  V.  Morse,  3  Salk.  273;  Rex  1/.  The  plaintiff,  however,   may  contest 

Johnson,  6  East  583  ;  M'Pherson  v,  the  alleged  matter  as  he  would  any 

Daniels,  10  B.   &  C.  263,  21   E.  C.  L.  other  matter  pleaded  specially  in  bar. 

69;  Year  Books    Edw.    III.    23;  Reg.  Gould  Plead.  (5th  ed.)  323  ;  1  Chitty 

Plac.  304;  Inst.  Lib.,  tit.  14.  Plead.  (i6th  Am.  ed.)  501. 

As  to  giving  color  in  answers  under        In  Trespass  Qnare  Clanstim  Fregit. — In 

the  code  system  of  pleading  see  article  an  action  in  trespass  quare   clausum 

Answers  in  Code  Pleading,  Vol.  I.,  f regit  a  plea  of  license,  by  one  hav- 

p.  777.  ing   only  a   possessory  right   to   the 

Express     Color     Further     Beflned. —  locus  in  quo,  without  setting  out  a 

Stephen  says:   '*  As  a  term  of  plead-  plausible   ground    of    action    to    the 

ing  it  signifies  an  apparent  or  prima  plaintiff,  is  bad  as  not  giving  color. 

facie  right,  and  the  meaning  of  the  i  Chitty  Plead.  (t6th  Am.  ed.)  552. 
rule   that   every  pleading  in  confes-        2.  9  Bacon  Abr.,  art.  Trespass  (7th 

sion  and  avoidance  must  give  color  Eng.  ed.)  529.     See  article  Trespass* 
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Raqniiitai  aa  to  CONFESSION  AND   A  VO I  DANCE.  QuUty. 

b.  Design. — Where  the  pleader  desires  to  draw  the  determina- 
tion of  some  matter  from  the  jury  to  the  court,  he  may  do  this  by 
giving  the  matter  such  color  as  is  not  proper  for  a  jury  to  decide. 
This  is  the  object  of  giving  color.* 

c.  The  Four  Essential  Qualities. — The  plea  should  have 

four  qualities:  First.  It  ought  to  be  a  matter  of  title  doubtful  to 
a  jury.*  Second.  To  have  continuance,  although  it  wants  efifect* 
Third.  It  must  be  such  matter  as,  if  it  were  effectual,  would  main- 
tain the  nature  of  the  action  ;  and,*  Fourth.  **  Color  ought  to  be 
given  by  the  first  conveyance,  otherwise  all  the  conveyance  before 
is  waived.  **  * 

d.  Confined  to  the  Plea  Alone. — It  must  be  confined  to 
the  plea  alone,  and  not  extended  to  the  replication  or  subsequent 
pleadings.  Color,  if  given,  being  mere  form,  does  not  vitiate  the 
replication,  but  may  be  rejected  as  surplusage.* 

1.  9  Bacon  Abr.,  an.  Trespass  (7th  Plead.  (i6th  Am.  ed.)  557;  Andrews 
Eng.  ed.)  529.  Steph.  Plead.  274. 

If  the   defendant,  in   an  action  of  6.  Therefore  where  the  defendant, 

trespass  quart  clausum  /regit,  plead  who  derives  his  title  by  mesne  coo* 

that  the  plaintiff  claims  the  close  in  veyances,  gave  color  to  the  plaintiff  by 

which     the     act    complained    of    is  the  one  last  named  in  the  conveyance, 

charged  to   have   been   done,    under  the  plea  was  held  insufficient,  as  he 

color  of  a  deed  of  feoffment  by  which  should  have  given  color  by  the  one 

nothing  passed,   this  is  good   color;  first   named    in    the   conveyance,    i 

because  nothing  passes  by  a  deed  of  Chitty  Plead.  (i6th  Am.  ed.)  557. 

feoffment  unless  possession  be  deliv-  6.  9  Bacon  Abr.,  art.  Trespass  (7th 

ered,    and   the  jury  are    not    proper  Eng.  ed.)  530;   i  Chitty  Plead.  (i6ih 

judges  of  what  amounts  to  delivery  Am.  ed.)  555;  Andrews  Steph.  Plead, 

of   possession.      9   Bacon   Abr.,   art.  273;  Taylor  v.  Fisher,  3  Leon.  267. 

Trespass  (7th  Eng.  ed.)  529.  Baplieation    noed    not    Give  Color.— 

2.  Where  the  defendant  pleads  Where  the  plaintiff  brought  an  action 
"  that  the  plaintiff  comes  by  color  of  for  an  injury  done  to  him  in  driving 
a  deed  of  feoffment,  where  nothing  away  his  cattle  from  the  place  where 
passed  by  the  deed,  this  is  a  good  they  were  pastured,  and  the  defendant 
color,  being  a  doubt  to  lay  gents  justified  taking  them  damage  feasant 
whether  the  land  passed  by  this  feoff-  in  a  certain  close  of  which  he  stated 
ment  without  livery."  7  Bacon  Abr.,  himself  lawfully  possessed,  and  the 
art.  Pleas  and  Pleadings  (7th  Eng.  ed.)  plaintiff  replied  that  he  had  a  right 
614.  to  the  possession,  because  such  a  one 

S.  Thus,  in  an  action  of  trespass,  had  title  to  the  land,  and  that  be  en- 

"  if  the  defendant  give  color  by  color  tered  as  his  servant,  the  defendant 

of  a  deed  of  demise  to  the  plaintiff  for  then  denying  the  title  of  that  person 

the  life  '  of  J.  S.,'  who,  it  appears  by  which  was  founded  against  him,  it  was 

the   pleadings,  was  dead  before  the  held  that  the  replication  need  not  give 

trespass,  this  is  not  sufficient, because  color.    Lawrence,    J.,   saying,  "The 

the  color  doth  not  continue;  but  the  introduction  of  unnecessary  words  of 

defendant  may  well  deny  the  effect  of  form  will  not  vitiate  the  rest  of  the 

it,  viz.,  that   the  plaintiff  claims  by  replication,  which  is  good."    Taylor 

color  of  a  deed  of  demise  '  to  him  for  v,  Eastwood,  i  East  212. 
his    life,'    whereas    nothing    passed        In  Aotioni  of  TrMpaM  to  Land  Xzim 

thereby;  therefore  there  is  a  differ-  Color  mart  be  Given. — Express  color  is 

ence  between  the  continuance  of  the  used  in  an  action  of  trespass  to  land, 

color  and  the  effect  of  it."     i  Chitty  rarely  in  any  other  form  of  trespass, 

Plead.  (i6th  Am.  ed.)  557.  the  color  given  being  that  of  a  defcc- 

4.  7    Bacon    Abr.,    art.    Pleas    and  tive  charter  or  demise,  i  Chitty  Plead. 

Pleadings  (7th  Eng.  ed.)  614;  I  Chitty  (i6th  Am.  ed.)  556, 
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BequUites  aa  to  CONFESSION  AND  A  VOI DANCE.  Form. 

3.  Implied  Color — a.  Defined. — Where  the  plea  of  the  defend- 
ant,  by  confessing  the  plaintiff's  claim  and  without  the  addition 
of  fictitious  matter  in  the  plea,  discloses  the  apparent  right  of  the 
plaintiff,  the  plaintiff  has  an  implied  color  of  action.* 

b.  Where  Given,  and  Its  Effect. — Implied  color  is  given 

where  the  facts  in  the  declaration  are  admitted,  but  their  legal 
operation  is  in  dispute,  and  thus  refers  their  effect  to  the  deci- 
sion of  the  court.* 

IV.  Bequisites  A8  to  Foem— 1  Generally. — The  following  rules 
must  be  carefully  observed  by  the  pleader:  First.  All  matters  in 
confession  and  avoidance  must  be  pleaded  specially.'  Second. 
The  plea  must  confess  the  facts  pleaded  to.*  Third.  The  plea 
must  avoid,  and  the  avoidance  must  be  pleaded  coextensive  with 
the  confession.* 

As   stated    in    9   Bacon   Abr.    529,  2.  i    Chitty    Plead.  (i6th  Am.,  ed.) 

art.    Trespass^  *'  The  practice  of  giv-  554;  Tidd  Pr.  (4th  Am.  ed.)  653. 

ing  color  is    not    now    of    very    fre-  It  is  thus  explained  by  Chitty:  "So 

quent  occurrence;  it  is,  however,  nee-  where  the  defense  consists  of  matter 

essary  in  all  cases  in  trespass  quare  of  law,  where  in  other  words  the  mere 

clausum  /regit ^  where   the  defendant  facts  charged  in  the  declaration  are 

claims  only  a  possessory  title  (as   a  admitted,  and  their  legal  operation  is 

term  for  years),  derived  from  a  j/ran-  disputed   by   matter    alleged    in    the 

^^r,  and  desires  to  bring  his  title  before  plea,  the  defendant   need   not  plead 

the  court  on  the  record,  instead  of  giv-  the  general  issue,  and  the  plea  may 

ing  it  in  evidence,  as  he  might  do  on  be  special.    In  this  case,  from  the  nat- 

the general  issue;  for  in  such  cases  the  ure  of  the  defense,  the  plaintiff  has 

plea  setting  up  a  possessory  right  in  an  implied  color  of  action,  bad  indeed 

the  defendant  takes  away  all  color  of  in  point  of  law  if  the  facts  pleaded  be 

action  from  the  plaintiff,  and  there-  true,  but  which  is  properly  referred  to 

fore,  to  prevent  it  amounting  to  the  the  decision  of  the  court."     i  Chitty 

general    issue,   the    defendant   must  Plead.  (i6th  Am.  ed.)  554. 

give  an  express  color  by  surmise  in  8.  i  Chitty  Plead.  (i6th  Am.  ed.)  518, 

his  plea."  532,  535;  Gould  Plead.  (5th  ed.)  316; 

1.  "  A  latent  quality   naturally  in-  Lawes  .Plead.    37-8,    115,   129;  Bacon 

herent  in  the  structure  of  all  regular  Abr.,    art.    Fleas  and   Pleadings  (7th 

pleadings   in   confession   and    avoid-  Eng.    ed.)   541;    5    Comyn    Dig.,   art. 

ance.*'     Andrews  Steph.   Plead.  270.  Pleader ^  401;  Andrews  Steph.  Plead. 

Liberum  Tenement  am  Gives  Implied  24T  ;  Cooley's  Blackst.,  bk.  iii.  305. 
Color. — Thus  the  plea  of  liberum  tene-  See  also  articles  Answers  in  Code 
mentum  as  a  plea  of  confession  is  an  Pleading,  Vol.  I.,  pp.  830,  851;  Tro- 
example  of  giving  implied  color,  as  it  ver.  Trespass,  Waste,  etc..  for  par- 
has  been  construed  to  admit  such  a  ticular  applications  of  this  rule, 
possession  in  the  plaintiff  as  would  4.  i  Chitty  Plead.  (i6th  Am.  ed.) 
enable  him  to  maintain  the  action  503,  551,  558;  Steph.  Plead.  (9th  Am. 
against  a  wrong-doer,  and  to  assert  a  ed.)  199.  See  II.  Requisites  as  t9 
freehold  in  the  defendant  with  a  right  Subject  Matter^  supra. 
to  immediate  possession  as  against  6.  Thus,  in  an  action  of  trespass  foi 
the  plaintiff.  Ryan  v.  Clark,  14  Q.  breaking  and  entering  plaintiff's  close, 
B.  71,  68  E.  C.  L.  71;  Dodd  v,  Kyffin,  and  with  cattle  eating  up  his  grass, 
7  T.  R.  350;  Lambert  v.  Stroother,  defendant  pleaded  justification  as  to 
Willes  225;  Argent  v.  Durrant,  8  T.  the  breaking  and  entering  the  close, 
R.  403;  Doe  V,  Wright,  10  Ad.  &  El.  but  did  not  con/ess  the  trespass.  The 
763,  37  E.  C.  L.  222;  Wood  V.  Ham-  plea  was  held  to  be  good  as  to  the 
stead,  Cro.  Eliz.  262;  Graham  z^.  Peat,  justification,  but  bad  as  to  the  tres- 
X  East  244;  Tidd  Pr.  (4th  Am.  e(i.)  645;  pass,  because  an  entire  plea  cannot  be 
1  Chitty  Plead.  (i6th  Am.  ed.)  555.  good  in  part  and  ^ad  in  another  partt 
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B«pUeaUoii.       CONFESSION  AND  AVOIDANCE.        B«pUcitii»L 

2.  The  Conclusion. — A  plea  by  way  of  confession  and  avoidance 
is  a  special  plea  in  bar,  and  always  concludes  with  a  verification 
and  prayer  for  judgment.* 

Exoeptioni. — To  this  rule  there  are  two  exceptions.  First.  Where 
the  matter  pleaded  is  negative,  the  defendant  may  pray  iox  judg- 
ment only,  for  it  would  be  impertinent  to  prove  it,  as  a  negative 
requires  no  proof.*  Second.  Where  a  bankrupt  pleads  his  bank- 
ruptcy in  bar,  though  he  pleads  new  and  affirmative  matter,  he 
may  conclude  to  the  country.' 

V.  The  RlPLICATIOir. — It  is  a  general  rule  that  a  replication 
must  confess  and  avoid  or  traverse  the  matter  stated  in  the  plea.^ 
When  the  replication  completely  confesses  and  avoids  the  plea 
of  the  defendant,  it  must  conclude  with  a  verification.^  But 
where  there  is  an  affirmative  on  the  one  side  and  a  negative  on 
the  other,  or  vice  versa,  the  conclusion  must  be  to  the  countr)-.* 
See  article  REPLICATIONS. 

as    an  entire  plea  is   not    divisible.  Eng.  ed.)  562;  i  Chitty  (i6th  Am.  ed.) 

Earl  of  Manchester  v.  Vale,  i  Saund.  583. 

27.     See  also  Taylor  v.  Cole,  3  T.  R.  2.  i   Chitty  Plead.  (i6th  Am.  ed.) 

292;  Hallet  V,  Byrt,  Carth.  380;  Nor-  583;  2  Chitty  Plead.  (i6th  Am.  ed.) 

ton  V.  Harvey,  cited  in  2  Saund.  50;  156;  Gould  Plead.  (5th  Am.  ed.)  157; 

Webb  V.  Martin,  i  Lev.  48;  Ridout  Comyn   Dig.,   art.    PUadir{\\\i  Eng. 

r.  Brough,  Cowp.  133.  ed.)  411,  415;  Burgess  v,  Lloyd,  7  Md. 

L  Andrews     Steph.      Plead.     266;  178;  Watts  t/.  Rose  well,  i  Salk.  274. 

Gould  Plead.  (5th  ed.)  318;  Tidd  Pr.  8.  i   Chitty   Plead.   (i6th  Am.  cd.) 

(4th   Am.   ed.)  661;    i   Chitty   Plead.  584;  Gould  Plead.  (5th  Am.  cd.)  157; 

(16th  Am.  ed.)  583  et  seq.;  Hayman  v.  La  we  Plead.  145;  5  Comyn  Dig.,  art. 

Gerrard,  i  Saund.   103,  note;  Curry  Pleader^  415;  Pitcher  r.  Martin,  3  B- 

V.  Stephenson,  Carth.  337;  Cow  per  v.  &  P.   171;  Sheen   tr.  Garrett,  6  Bing. 

Towers     i    Lutw.    loi;    Filewood   v.  686,    19   E.    C.    L.    205;    Charlton  r. 

Popplewell.  2  Wils.  66;  Chandler  v.  King,  4  T.  R.  156;  Harris  v.  James.  9 

Roberts,  i    Doug.   60;  Henderson  r.  East  82;  Westcott  r.  Hodges,  5  B.  & 

Withy,  2  T.  R.  576;  Le  Bret  v.  Papil-  Aid.  12;  Gowland  v.  Warren,  i  Campb. 

Ion,   4    East   502;    Pitt   v.  Knight,    i  363. 

Saund.  92,   note  3;  Wade  v.  Stiff,   i  4.  i   Chitty  Plead.  (i6th  Am.  ed.) 

M.  &  P.  26;  Vivian  t^.  Jenkin,  3  Ad.  &  652;  5  Comyn  Dig.,  art.  Pleader,  m 

El.  741,  30  E.   C.   L.  198;  Attwood  r.  (G.  2);  Cooley's  Blackst.,  bk.  iii.  3^91 

Davis,  I  B,  &  Aid.  172.  Covert's  Case,  Cro.  Elix.  754;  R"  *• 

In    Hayman  v.  Gerrard,  i  Saund.  Hughes,  4  B.  &  C.  368,  10  E.  C.  L 

103,   note  I,  Wyndham,   J.,   on   this  358,    per    Holroyd,   J.;    Atkinson  r. 

point,  said,  '*  It  is  an  established  rule  Matteson,  2  T.  R.  172;  Scott  r.  Dixon, 

that,  whenever  new  matter  is  intro-  2  Wils.  4  j  Manchester  f.  Vale,  I  Saund. 

duced,   the    pleading  must   conclude  28,  note  I. 

with  an  averment  in  order  to  give  the  This  plea  is  usually  availed  of  m 

other  party  an  opportunity  of  answer-  actions  of  trespass  to  land,  at)d  it  is 

ing  it."  necessary   in   such   actions  that  the 

Form    of   VeriHeation. — Since   every  material  parts  of  the  defendant's  title 

special  plea  in  bar  alleges  new  mat-  be  admitted.     I    Chitty  Plead.  ^^^ 

ter,  it  must  therefore  be  left  open  that  Am.  ed.)  652.                                     . . 

an  opportunity  may  be  given  to  an-  5.  i  Chitty  Plead.  (i6th  AfO-  ^^ 

swer  it.     This  is,  generally  speaking,  653;    Hayman   v.  Gerrard,  I  Sa'^*^' 

the  only  mode  known  to  the  law,  and  103,  note  f .                                          > 

is  expressed  as   follows,  "  And  this  6.  Hayman   v,   Gerrard,  i  ^^^b 

he     is     ready     to    verify."       Gould  103,  note  i  ;  Skinner  tr.  Kilby,  ^^^j. 

Plead.    (5th     ed.)    156,     315  ;     Bacon  87;  Trapaud  v,  Mercer,  2  Burr.  *°^  ' 

Abr.,   art.   Pleas    and  Pleadings  (7th  Roberts  v.  Mariett,  2  Saund.  i89' 
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CONFESSION  OF  JUDGMENT. 

See  COGNOVIT,  omit,  p.  560:  JUDGMENTS. 


CONJUNCTIVE  DENIALS 

See  ANSWERS  IN  CODE  PLEADING,  ToL  U^Vh 


CONSIDERATION, 

See  CONTRACTS. 


CONSOLIDATION   OF  ACTIONS 

By  H.  R.  Frankun. 
L  HODES  OF  COVSOLIDATIOir  IV  OEHEEAL,  674. 

n.  Object  of  ConouDATioir,  675. 
m.  AT  CoKMoir  Law  ahd  Uhdeb  the  Codes,  67^ 

1.  Power  to  Consolidate  an  Inherent  Power ^  6761 

2.  Conditions  Essential  at  Common  Law,  677. 

3.  When  Courts  will  Compel,  677. 

4.  When  Courts  will  Refuse,  678. 

a.  Ouster  of  Jurisdiction,  678. 

b.  When  Defenses  Different,  679^ 

t.  Actions  in  Different  Courts,  680. 
,  Proceedings  for  Consolidation,  681. 

a.  The  Motion  Generally,  681. 

b.  By  Whom  Motion  to  be  Made,  681. 

c.  At  What  Stage  Motion  to  be  Made,  682. 
7.  As  an  Exercise  of  Discretion,  683. 

a.  In  GenerciL  683. 

b.  Usually  Allowed  when  no  Defense  Intended,  6S7* 

c.  Not  Reviewable  on  A f peal,  oiSS. 
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Modes  of  CON  SOLI  DA  TION  OF  ACTIONS.      GoiMliditifli. 

IT.  CovsoLiDATioir  nr  Equitt,  689. 

1.  Power  of  Court  in  General,  689. 

2.  When  Consolidation  Allowed^  690. 

a.  In  General ^  690. 

b.  Rule  of  Pleading  not  Changed,  691. 

3.  Identity  of  Parties  not  Essential,  692. 

4*  Granting  of  Order  a  Matter  of  Discretion,  (n^ 

5,  Effect  of  Order  if  Granted,  695. 

6.  Consolidation  of  Law  and  Equity  Causes,  695. 

¥•  COirSOLIDATIOH  OF  CR088  ACnOV8»'696. 

TL  CovsoLiDATioir  OF  Appeals,  696. 

1 .  Suits  on  Distinct  Causes  of  Action,  696. 

2.  Orders,  697. 

TH  CoirsoLiDATiov  nr  the  Fedesal  Couet%  698L 

I.  General  Rule,  (i^. 

3.  On  a  Question  of  Law,  698. 
3-  On  a  Question  of  Fact,  699. 

4.  Consolidation  on  Removal  of  Causes^  699, 

Yin.  Taxahoe  of  Costs,  699. 

1.  Power  is  Discretionary,  699. 

2.  Costs  of  Rule  Only,  700. 

3.  Discontinued  Actions,  700. 

IX.  Effect  OF  CoEsoLiDATiOE,  701. 

1.  Where  All  the  Parties  Consent,  J^fU 

2.  On  the  Trial,  702. 

a.  In  General,  702, 

b.  Challenges,  703. 

3.  On  the  Verdict,  703. 
.     4-  Judgment,  705. 

a.  Must  be  Entire,  705. 

b.  Offer ''with  Costs,    701. 

CROSS-REFERENCES. 

For  other  matters  related  to  this  subject,  see  articles  ANOTHER  SUIT 
PENDING,  Vol.  I.,  p.  750  J  ABIDING  THE  EVENT,  Vol  U 
p.  53 ;  SUPERSEDEAS  AND  STA  Y  OF  PROCEEDINGS. 

As  to  thefoinder  of  Causes  of  Action,  see  article  ACTIONS,  Vol.  I.,  p.  108. 

I  Modes  of  Cohsoudatiov  nr  OEirEBAL.-^There  are  two  general 
modes  by  which  the  effect  of  consolidating  two  or  more  actions 
is  attained  :  one,  where  the  actions  are  actually  consolidated, 
known  as  actual  consolidation ;  the  other,  where  one  action  is 
tried  and  the  others  are  ordered  to  abide  the  event  of  such  trial, 
which  may  be  termed  quasi  consolidation.' 

1.  Den  1/.  Fen,  9  N.  J.  L.  337;  Lee  usually  effected  by  consent.     AsScnd- 

V.  Kearny  Tp..  42  N.  J.  L.  543-  «ler.  J.,  says  in  Lee  v,  Kearny  Tp..  4a 

This  Article  Twats  of  Actual  Consollda-  N.  J.  L.  543  :  "  H  the  terms  consolida- 
tion Only,  both  at  law  and  in  equity,  tion  and  stay  of  proceedings  nnUl  one 
The  quasi  consolidation  referred  to  in  action  is  tried  were  kept  ^^}^\' 
the  text  is  generally  known  in  prac-  some  of  the  confusion  found  m  tw 
lice  as  *•  stay  of  proceedings,"  and  is  cases  would  be  obviated."    And  for- 
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n.  OIBJEOT  OF  COMOUDATIOH.— The  object  of  consolidation  is  to 
prevent  a  multiplicity  of  suits  and  to  relieve  the  defendant  from 
the  unnecessary  expense  of  several  actions,  when  the  rights  of 
the  parties  may  be  fully  tried  in  one.  It  amounts  practically  to 
a  change  in  the  mode  of  trial,  disposing  of  several  cases  by  one 
trial.* 


ther,  commenting  on  the  two  methods 
of  procedure  just  stated,  the  same 
judge  remarks:  "The  two  methods  of 
procedure  are  stated  and  distinguished 
in  3  Chitty  Gen.  Prac,  p.  642,  §27,  the 
one  to  consolidate  several  actions  or 
demands  into  one,  where  the  same 
plaintiff  has  several  claims  against 
the  same  defendant,  all  complete  at 
the  same  time,  or  at  least  before  he 
has  issued  any  writ  ;  the  other  where 
several  actions  have  been  brought  on 
separate  causes  of  action,  accruing  at 
different  times,  and  the  court,  on 
terms,  pronounced  a  rule  suspending 
the  trial  of  more  than  one  action. 
The  learned  author  says  that  the  term 
'consolidation  rule'  is,  though  im- 
properly, used  as  applicable  to  both 
cases  The  consolidation  rule,  sus- 
pending the  proceedings  in  several 
actionson  the  same  policy,  bond,  etc., 
against  several  separate  defendants, 
until  one  action  has  been  tried,  is  dis- 
tinct from  those  last  above  mentioned, 
and  is  also  improperly  called  a  con- 
solidation rule;  it  is  more  appropri- 
ately styled  a  stay  of  proceedings 
until  one  action  has  been  tried." 

Tlie  Consolidation  Bnle. — **  In  actions 
upon  a  policy  of  assurance,  against 
several  underwriters,  the  Court  of 
King's  Bench  by  consent  of  the  plain- 
tiff will  make  a  rule,  on  the  applica- 
tion of  the  defendants,  which  is  called 
the  Consolidation  rule,  for  staying  the 
proceedings  in  all  the  actions  except 
one,  upon  the  defendant's  undertalc- 
ing  to  be  bound  by  the  verdict  in  that 
action  and  to  pay  the  amount  of  their 
several  subscriptions  and  costs,  in 
case  a  verdict  shall  be  given  therein 
for  the  plaintiff.  This  rule,  though 
attempted  before  without  success,  was 
introduced  by  Lord  Mansfield  into 
general  use  in  the  Court  of  King's 
Bench,  to  avoid  the  expense  and  delay 
arising  from  the  trial  of  a  multiplicity 
of  actions  upon  the  same  question ;  and 
if  the  plaintiff  will  not  give  his  con- 
sent, the  courts  have  the  power  of 
granting  imparlances  in  all  the  actions 
but  one,  till  the  plaintiff  has  an  oppor- 


tunity of  proceeding  to  trial  in  that 
action.     On   the  other  hand,  if    the 
plaintiff  consent  to  the  rule,  the  courts 
will  make  the  defendants  submit  to 
reasonable  terms  ;  such  as  admitting 
the    policy,    producing    and     giving 
copies  of  books  and  papers,  and  un- 
dertaking not  to  file  a  bill  in  equity  or 
bring  a  writ  of  error;  ♦  ♦  ♦  and  the 
consolidation  rule  relates  solely  to  the 
verdict."     Tidd  Pr.  (4th  Am.  ed.)  614. 
**  The  consolidation  rule,  introduced 
in  England  by  Lord  Mansfield  to  avoid 
the  expense  and  delay  attending  the 
trial  of  a  multiplicity  of  actions  upon 
the  same  question  arising  under  dif- 
ferent policies  of  insurance,  enabled 
the  several  insurers  to  have  proceed- 
ings stayed  in  all  actions  except  one, 
upon    undertaking   to   be    bound    by 
the  verdict  in  that  one,  to  admit  all 
facts  not  meant  to  be   seriously  dis- 
puted, and  not  to  file  a  bill  in  equity 
or  bring  a  writ  of  error,  and  was  con- 
sidered as  a  favor  to  the  defendants  ; 
and  insurers  under  different  policies 
could   not  obtain  such  a  rule  without 
the  plaintiff's  consent."     Per  Justice 
Gray,  in  Mutual  Ins.  Co.  v,  Hillmon, 
145  U.  S.  285. 

And  in  Briggs  v.  Gaunt,  4  Duer(N. 
Y.)  664,  the  court  said:  **  The  consoli- 
dation rule, as  it  was  known  in  the  older 
cases  in  our  courts,  related  to  a  dif- 
ferent proceeding.  It  was  to  stay  pro- 
ceedings in  several  actions  against 
different  defendants  until  the  deter- 
mination of  one  of  them,  when  the 
grounds  of  suit  and  defense  were  the 
same.  This  practice  principally  pre- 
vailed in  insurance  cases,  where  there 
were  several  underwriters  in  a  policy, 
but  traces  of  the  principle  of  consoli- 
dation are  apparent  in  our  courts  be- 
fore the  statute." 

1.  Bush  V.  Abrahams  (City  Ct.),  18 
N.  Y.  St.  Rep.  919;  Mavor  v.  CoflSn.go 
N.  Y.  313;  Third  Ave. 'R.  Co.  v.  New 
York,  54  N.  Y.  159;  Dupignac  v.  Du- 
pignac,  12  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)35i;  Rosenberg  v.  Staten 
Island  R.  Co.  (C.  PI.),  14  N.  Y.  Supp. 
476;  Hiscox  V,  New  Yorker  Staais  Zei- 
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in.  At  CoMMOir  Law  ahd  itndeb  the  Codes— 1.  Power  to  Con. 
solidate  an  Inherent  Power. — The  power  to  consolidate  causes  is 
one  of  the  inherent  powers  of  a  court.  A  court  should  always 
be  possessed  of  the  power  to  make  orders  which  will  expedite  its 
business,  and  prevent  costs  and  a  multiplicity  of  suits,  when  one 
action  will  answer  all  the  purposes  of  justice.* 

The  Codes  generally  provide  that  where  two  or  more  actions,  in 
favor  of  the  same  plaintiff  against  the  same  defendant  for  causes 
of  action  which  may  be  joined,  are  pending  in  the  same  court,  any 
or  all  of  them  may,  in  the  discretion  of  the  court,  be  consoli- 
dated, by  its  order,  into  one  action.* 


tung,  30  Abb.  N.  Cas.  (N.  Y.  C.  PI.) 
131;  People  V.  McDonald*  i  Cow.  Cr. 
(N.  v.  Ct.  App.)  275;  Blake  v,  Michi- 
gan Southern,  etc.,  R.  Co.,  17  How. 
Pr.  (N.  Y.  Supreme  Cf.)  228;  Thomp- 
son V.  Shepherd,  9  Johns.  (N.  Y.)  262; 
Brewster  v,  Stewart,  3  Wend.  (N.  Y.) 
441;  Kearns  v,  Heitman,  104  N.  Car. 
334;  Scott  V,  Cohen,  i  Noit  &  M.  (S. 
Car.)  413,  note  (a/;  Mutual  L.  Ins.  Co. 
V,  Hillmon,  145  U.  S.  285  ;  Oldershaw 
V,  Tregwell,  3  C.  &  P.  58,  14  E.  C.  L. 
209. 

The  Gonduot  of  the  Conaolidated  Gansee 
should  be  given  to  the  parties  chiefly 
interested,  by  whom  the  costs  are  to 
be  borne,  and  to  whose  advantage  it 
is  to  keep  down  the  expenses.  Re 
Prime's  Estate,  48  L.  T.  208;  Holden 
V,  Silkstone,  etc..  Coal,  etc.,  Co.,  30 
W.  R.  98. 

1.  Gould  Pleading,  §  103;  Comyn 
Dig.,  tit.  Action  (i);  Oldfather  v. 
Zent  (Ind.  App.,  1894),  39  N.  E.  Rep. 
221. 

2.  The  practice  as  stated  in  the 
text  is  that  prescribed  by  the  New 
Yoik  Code  of  Civil  Procedure.  The 
following  states  and  territories  have 
adopted  a  similar  provision  in  their 
codes : 

Arizona, — Rev.  Stat.,  §  270. 

Arkansas, — Dig.  Stat.,  §  5018. 

California, — Code  Civ.  Pro.,  §  1058. 

Colorado. — Mill's  Annot.  Stat.,  § 
2888. 

Idaho. — Rev.  Stat.  1887,  §  4926. 

Iowa. — Rev.  Code  1890,  §  2734. 

Kansas, — Gen.  Stat.  1889,  §  145 
(4228). 

Minnesota, — Gen.  Stat,  g  5271. 

Missouri. — Rev.  Stat.  1889,  §  2189. 

Nebraska, — Code  Civ.  Pro.  4687 
(150).  And  the  order  may  be  made 
by  the  court  or  judge  in  vacation. 
Code  Civ.  Pro.  4688  (152). 


Nevada, — Civ.  Code,  g  502, 

North  I>akota,—Rey,  Code  Dakota, 
§528. 

OAio.—Kev,  Stat.  1890,  §  5120. 

Oklakoma, — Code  Civ.  Pro.,  §  14$. 
And  the  order  may  be  made  by  che 
court  or  judge  in  vacation.  Code  Civ. 
Pro. ,  §  146. 

South  Dakota. — Rev.  Code  Dakota, 
§528. 

Utah, — Comp.  Laws  3705,  §  929. 

Wisconsin. — Ann.  Stat.  1889,  §  2792. 

Wyoming. — Rev.  Stat.  1887,  §  2507. 

"Might  have  been  Joined.'*— Where  a 
statute  authorizes  the  consolidation 
of  actions  "which  might  have  been 
joined,"  the  language  clearly  and 
necessarily  implies  actions  in  favor 
of  the  same  plaintifif  and  against  the 
same  defendant.  Winningho£f  v. 
Wittig,  64  Wis.  180 :  McCartney  r. 
Hubbell.  52  Wis.  360 ;  Harsh  v,  Mor- 
gan, I  Kan.  293. 

"At  the  Same  Gonrt "  means  " at  the 
same  term  "  of  the  court.  Crousc  v. 
Holman,  19  Ind.  38. 

The  Gommon-law  Bnlee  which  pre- 
vailed before  the  code  must  still  be 
applied.  The  inquiry  must  still  be. 
are  the  questions  to  be  tried  substan- 
tially the  same — the  defenses  iden- 
tical ;  and  in  the  exercise  of  a  sound 
discretion  can  the  causes  of  action 
be  consolidated  ?  Morris  v.  Knox  (N. 
Y.  C.  PI.,  Special  Term,  1858),  and 
Crane  v,  Koehler  (N.  Y.  C.  PL,  Spe- 
cial Term,  1858).  cited  in  Percy  v. 
Seward,  6  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  328,  note.  And  the  same  prac- 
tice is  followed  in  Wisconsin.  Win- 
ninghoff  v,  Wittig,  64  Wis.  180. 

See,  however,  Wooster  v.  Case 
(Supreme  Ct.),  12  N.  Y.  Supp.  769. 
where  it  was  pointed  out  that  diverse 
defenses  do  not  necessarily  constitute 
a  fatal  objection  to  consolidation' 
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2.  Conditions  Essential  at  Common  Law. — That  there  may  be  an 
actual  consolidation  the  following  conditions  are  essential :  First : 
The  actions  must  be  depending,  all  perfect  and  complete,  at  the 
same  time,  or  at  least  before  any  writ  is  issued.  Secondly;  The 
actions  mu7t  be  between  the  same  plaintiff  and  the  same  defend- 
ant.    Thirdly  :  The  actions  must  be  such  as  may  be  joined.* 

3.  When  Courts  will  Compel. — When  the  essential  conditions  of 
consolidation  exist,  the  courts  will  compel  the  plaintiff  to  consoli- 
date the  actions,  and,  on  account  of  the  vexation,  to  pay  the 

1.  Tidd    Pr.  (4th    Am.    ed.)  614;    i  tice  and  prevent  oppression.    Stafford 

Chitty   Plead.   (i6th    Am.    ed.)  221*;  v.  Gold,  9  Pick.  (Mass.)  533;  Butler 

Gould    Plead.  (5th    Am.   ed.),  §  103  ;  v.  Shapleigh,  10  Cush.  (Mass.)  303. 
Comyn  Dig.,  tit.  Action  (i).  As  early  as  1784  it  was  enacted  that 

Separate  and  DiBtinot  Aotioni. — Two  '*  where  a  plaintiff  shall,  at  the  same 

separate  and  distinct  actions  by  sep-  term  of  court,  bring  diverse  actions 

arate  and  distinct  plaintiffs  can  only  upon    demands    which    might     have 

be  consolidated  to  the  extent  of  hav-  been  joined  in  one,  he  shall  recover 

ing    them   tried   together,    and    then  no    more    costs   than   in    one    action 

only   upon    consent    of    the    parties,  only."     Act  of  1784,  c.  28,  g  12.     But 

Pupke  V.  Meador,  72  Ga.  230.  this  statute  does  not  apply  to  several 

Partial  Consolidation — Five  different  actions  on  a  joint  and  several  prom- 
suits  were  brought  returnable  at  the  ise.  Simonds  v.  Center,  6  Mass.  18. 
same  term  of  court,  upon  bonds  be-  In  New  Hampshire  the  practice  in 
tween  the  same  parties.  Defendants  Massachusetts  is  followed,  with  some 
obtained  a  rule  to  show  cause  why  variations,  and  the  costs  are  limited 
the  last  four  actions  should  not  be  where  equity  requires  it,  instead  of 
consolidated  into  one.  The  court  di-  consolidating  different  actions  into 
rected  that  the  last  four  suits  should  one.  Curtis  v,  Baldwin,  42  N.  H. 
be  consolidated  into  two,  making  in  398. 

the  whole  three  suits.  Prior  v.  In  Hew  York  the  practice  of  the 
Kelly,  4  Yeates  (Pa.)  128.  King's  Bench  prevailed,  to  some  ex- 
Attachment  Sniti  Consolidated. — Two  tent,  as  early  as  18 12.  Thompson 
attachment  suits  between  the  same  v.  Shepherd,  9  Johns.  (M.  Y.)  262. 
parties,  the  writs  being  returnable  to  By  the  Act  of  18 18  the  courts  were 
the  same  term  of  the  same  court,  may  authorized,  whenever  several  suits 
be  consolidated  upon  motion  of  the  were  instituted  by  the  same  plain- 
plaintiff  j  in  attachment,  where  no  tiff  against  the  same  defendant  for 
harm  is  done  to  the  defendant  by  the  causes  of  action  which  might  have 
consolidation.  Barnett  v.  Ring,  55  been  joined,  to  order  the  several 
Miss.  97.  suits  to  be  consolidated   into  one  ac- 

As  to  attachment  on  one  debt  due  tion  if  in   their  discretion   it  seemed 

and    another    not    yet    matured    see  proper  to  do  so.     The  object  of  this 

Kahn  v.  Kuhn,  44  Ark.  404.  act  was  to  prevent  oppression  by  the 

Tbegrantingof  the  orderof  sale  does  unnecessary    accumulation   of  costs; 

not,  however,  effect  a  consolidation  ;  but  a  defense  on  the  merits  was  not 

as,  where  several  attachments,  in  dif-  required  to  be  shown   to  entitle  the 

ferent  actions,  are  levied  by  the  same  party  to  the  interposition  of  the  court, 

plaintiff    on   the   same    properly,  be-  Brewster  v,  Stewart,  3  Wend.  (N.  Y.) 

longing  to  the   same    defendant,   an  442. 

order  of  sale  made  in  any  one  of  the         For  decisions  under  that  statute  see 

actions   applies    to   all,    even    if    the  People  v.  McDonald,   i  Cow.  Cr.  (N. 

plaintiffs  be  different.     Epstin  v.  Lev-  Y.  Ct.  App.)  275;  Jackson  v.  Stiles,  5 

enson,  79  Ga.  718.  Cow.  (N.  Y.)  282;  Wilkinson  v,  John- 

In  Kassaohnsetts  it  is  not  the  prac-  son,    4    Hill  (N.    Y.)   46;    Dunn    v, 

tice  to  consolidate  several  actions  be-  Mason,  7  Hill  (N.  Y.)i54  ;  U.  S.  Bank 

tween   the   same   parties,  brought  at  v.    Strong,    9     Wend.    (N.    Y.)    451; 

the  same  term,  but  to  limit  the  costs  Brewster    v,    Stewart,   3   Wend.   (N. 

in  such  cases   so  as  to  promote  jus-  Y.)  442. 
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costs  of  the  application  ;  and  particularly   if  the  defendant  be 
holden  to  bail  in  all  the  actions.^ 

4.  When  Courts  will  Eefuae— a.  Ouster  of  Jurisdiction.— But 
this  rule  should  not  be  applied  to  suits  brought  in  courts  whose 
jurisdiction  is  limited  to  a  certain  sum,  because  its  effect  might 
be,  by  uniting  two  causes  of  action  in  one  suit,  to  take  away  the 
jurisdiction  of  the  court.* 


1.  Tidd  Pr.  (4th  Am.  ed.)6i4:  i  Chit- 
ty  Plead.  (i6th  Am.  ed.)  221;  Gould 
Plead.  (5th  Am.  ed.),  §  103;  Ander- 
son f.Towgood,  I  Q.  B.  245,  41  E.  C.  L. 
522;  Doyle  V.  Douglas,  4  B.  &  Aid. 
544,  24  E.  C.  L.  113;  Oldershaw  v, 
Tregwell,  3  C.  &  P.  58,  14  E.  C.  L.  209; 
Booth  V.  Payne,  5  Jur.  1087;  Salt- 
ash  V.  Jackman,  8  Jur.  176;  Cecil  v, 
Brigges,  2  T.  R.  639;  Powell  v.  Weiler, 
II  B.  .Mon.  (Ky.)  186;  Curtis  v.  Bald- 
win, 42  M.  H.  398;  McMinn  Academy 
V,  Reneau,  2  Swan  (Tenn.)  94. 

Inoonyeiiieiioe. — If  the  plaintifT  has 
any  special  reason  why  consolidation 
should  not  be  granted,  he  must  show 
it.  Otherwise  the  possibility  of  the 
rule  being  attended  with  any  inconven- 
ience to  him  will  be  no  answer  to  the 
application.     Cecil  v.  Brigges,  2  T.  R. 

639. 
Newly    Diiooverad    Eyidenoe.  —  The 

court  will  not  allow  consolidated 
actions  to  be  tried  as  separate  causes 
on  the  ground  that  fresh  evidence  has 
been  discovered.  Cunnack  v.  Gun- 
dry,  I  Chit.  Rep.  709,  18  E.  C.  L.  210. 

2.  Powell  V,  Weiler,  11  B.  Mon.  (Ky.) 
186;  Epstin  V.  Levenson,  79  Ga.  718; 
Gerding  v,  Anderson,  64  Ga.  304;  Lo- 
gan V,  Mechanics'  Bank,  13  Ga.  201; 
Manufacturers'  Bank  v.  Goolsby,  35 
Ga.  82;  Lewis  v,  Daniel,  45  Ga.  124; 
Nickerson  v.  Rockwell,  90  111.  460; 
Bridle  v.  Grau,  42  Mo.  359;  Parrott  v. 
Green,  i  McCord  (S.  Car.)  531. 

As  to  effect  of  set-off  or  cross  de- 
mand on  the  jurisdiction  see  Buckner 
V,  Thompson,  11  111.  564;  Lucas  v,  Le 
Compte,  42  III.  303;  Lathrop  v.  Hayes, 
57  111.  279. 

Joint  Demand  Beyored. — A  joint  de- 
mand was  severed  and  two  separate 
actions  brought  upon  the  segregated 
parts  before  a  justice  of  the  peace. 
Separate  judgments  were  rendered 
and  defendant  appealed.  In  the  Su- 
perior Court  the  actions  were  consoli- 
dated, without  prejudice  to  the  ques- 
tion of  jurisdiction,  and  tried.  The 
action  was  there  dismissed,  and  from 
this  judgment  the  plaintiffs  appealed 


to  the  Supreme  Court,  where  a  new  trial 
was  awarded,  and  in  the  course  of  its 
opinion  the  court  said:  "  The  course 
taken  in  consolidating  the  actions  for- 
cibly illustrates  this:  B}'  being  blend- 
ed the  aggregate  amount  is  sufficient 
to  sustain  the  jurisdiction  of  the  Su- 
perior Court,  had  the  cause  originated 
there,  and  yet  by  resort  to  the  process 
of  division  it  has  reached  that  court 
by  a  short  and  rapid  route,  and  ob- 
tained precedence  over  other  causes 
prosecuted  in  the  regular  and  author- 
ized way.  The  result  is  unavoidable 
when  the  causes  of  action  are  distinct 
and  several,  but  it  would  be  in  effect 
to  efface  the  jurisdiction  boundary  of 
the  courts  to  [Permit  this  to  be  done 
when  the  claims  and  causes  of  action 
are  one,  and  ought  to  be  and  are  insep- 
arable. The  consolidating  does  not 
obviate  the  difficulty,  since  the  appel- 
late acquired  jurisdiction  is  derived 
solely  from  a  rightful  jurisdiction  as- 
sumed and  exercised  by  the  justice 
previous  to  the  appeal,  and  in  this 
case  the  order  was  made  without 
prejudice  to  the  question."  Jarrett 
V.  Self,  90  N.  Car.  478. 

Different  Obligationi.— Two  actions 
were  brought  before  a  justice  of  the 
peace,  on  the  same  date,  between  the 
same  parties,  on  an  account  for  sums 
due  on  different  obligations,  and  a 
motion  was  made  by  defendant  to 
consolidate  the  suits  into  one,  and 
dismiss  the  suit  so  consolidated  for 
want  of  jurisdiction  in  the  justice, 
and  the  court  overruled  both  motions, 
from  which  decision  the  defendant 
appealed  to  the  Circuit  Court.  Defend- 
ant again  appealed,  and  the  Supreme 
Court,  in  affirming  the  judgment  of  the 
Circuit  Court,  said:  "The  justices' 
courts  are  established  for  the  use  and 
convenience  of  the  plaintiffs  and  de- 
fendants, and  the  law  establishing 
them  ought  to  be  liberally  construed. 
It  is  not  pretended  that  there  is  any 
statute  requiring  justices  to  consoli- 
date suits.  The  Circuit  Court  mii?h( 
dismiss    suits  founded    00   accounts 
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b.  When  Defenses  Different. — When  the  party  opposing 

a  motion  to  consolidate  shows  that  the  same  defense  does  not 
<ipply  in  all  the  cases,  consolidation  will  be  refused.? 


where  the  plaintiff  shows  a  disposi- 
tion to  vex  and  harass  the  defendant, 
but  on  this  subject  I  give  no  opinion; 
it  would  be  extra-judicial.  The  ad- 
vantage which  the  appellant  seeks 
here  is  to  be  derived  from  a  strict  con- 
struction of  the  law,  amounting  to  a 
technicality,  and  as  he  has  not  strictly 
proved  his  right  to  have  these  suits 
dismissed,  even  if  this  court  should 
be  of  opinion  that  two  suits  on  account 
would  not  be  proceeded  in  before  a 
justice,  betwixt  the  same  parties,  at 
the  same  time,  the  judgment  of  the 
Circuit  Court  will  be  affirmed."  Sykes 
V,  Planters   House,   etc.,  Co.,  7  Mo. 

477. 

But  in    Hartman   v,  Columbus,  45 

Ga.  96,  the  court  said;  ** Where  two 
actions  are  brought  by  the  same  plain- 
tiff against  the  same  defendant  in  a 
magistrate's  court,  at  the  same  term, 
on  several  promissory  notes  given 
for  the  same  consideration,  at  the 
same  time,  and  payable  to  plaintiff, 
the  defendant  is  entitled  to  have  them 
consolidated,  provided  that  when  con- 
solidated the  aggregate  amount  does 
not  oust  the  court  of  jurisdiction." 

Sec  also  Tarpley  v.  Corputt,  65  Ga. 
257,  where  the  principle  in  the  case 
last  cited  is  applied,  with  the  follow- 
ing comment  by  the  court:  "  Let  this 
matter  rest  in  the  discretion  of  the 
justice  court,  where  the  Superior 
Court  put  it,  and  cases  never  would 
be  consolidated,  because  the  justice's 
interest  to  increase  his  own  costs 
would  impel  him  to  deny  the  motion. 
It  is  wiser  to  force  him  to  consolidate 
and  save  defendants  the  costs."  To 
the  same  effect  see  also  Manufacturers' 
Bank  v.  Goolsby,  35  Ga.  82.  And  con- 
sult Cariaga  v,  Dryden,  29  Cal.  307. 

In  Kinonri,  when  the  amount  of  the 
judgment  actually  rendered,  without 
exception  on  the  part  of  the  plaintiff, 
is  within  the  jurisdiction  of  the  justice, 
the  order  for  consolidation  will  stand. 
Bridle  v,  Grau,  42  Mo.  359. 

Separate  Aetioni  Removed  on  Single 
Petition  and  One  Bond. — In  Alabama  it 
has  been  held  that  there  is  no  error  in 
consolidating  in  the  City  Court  three 
separate  actions  brought  before  a  jus- 
tice of  the  peace,  and  removed  thence 
together  by  certiorari   into  the  City 


Court  upon  a  single  petition  of  the 
appellants  and  on  one  bond,  the  par- 
ties to  each  of  the  actions  being  the 
same,  the  notes  upon  which  all  the 
actions  are  founded  being  all  of  the 
same  date,  and  appearing  to  have  been 
given  in  the  same  transaction.  Berry 
V,  Ferguson,  58  Ala.  314.  See  Lind- 
say V,  Wayland,  17  Ark.  385;  Barns  v, 
Holland,  3  Mo.  47;  Sykes  v.  Planters 
House,  etc.,  Co.,  7  Mo.  477. 

1.  Tidd  Pr.  (4th  Am.  ed.)  614,  note 
(f):  Swithin  v,  Vincent,  2  Wils.  227; 
Powell  V.  Gray,  i  Ala.  77. 

In  Kew  York  the  English  practice  ap- 
pears to  have  been  followed  in  early 
times.  As  where  three  suits  were 
brought  by  the  same  indorsee  against 
the  same  maker,  on  three  promissory 
notes,  all  due  at  the  commencement 
of  the  suits,  all  the  writs  being  issued 
and  served  upon  the  defendant  at  the 
same  time,  a  motion  to  consolidate 
was  refused,  solely  because  the  notes 
varied  in  dates,  sums,  and  times  of 
payment.  Nothing,  however,  ap- 
peared to  show  that  the  defenses  were 
the  same.  But  the  court,  prescribing 
a  guide  in  such  cases,  said  that  to 
prevent  oppression  by  an  unnecessary 
accumulation  of  costs,  a  consolidation 
might  be  ordered  when  separate  suits 
are  brought  upon  notes  or  contracts 
made  at  the  same  time,  and  which 
might  have  been  united  in  one  action, 
and  when  the  defense  is  the  same  in 
all.  Thompson  v.  Shepherd,  9  Johns. 
(N.  Y.)  262;  Camman  v.  New  York 
Ins.  Co.,  I  Ca'i.  (N.  Y.)  114. 

In  Replevin  SniU. — As  suits  can  be 
consolidated  at  law  only  where  all  the 
parties  are  the  same  on  both  sides 
and  a  single  judgment  can  settle  the 
rights  of  all,  it  is  error  to  consolidate 
two  actions  of  replevin,  where  the 
parties  are  the  same  but  the  subject 
matter  different.  The  sureties  on  a 
replevin  bond  are  by  operation  of  law 
parties  to  the  litigation  from  the  date 
of  its  execution  and  receive  judgment 
eo  instanlt -with  their  principals.  And 
the  sureties  on  the  bonds  in  the  two 
cases  in  this  instance  not  being  the 
same,  the  parties  were  not  the  same, 
and  the  consolidation  was  therefore 
improper.  Spratley  v.  Kitchens,  55 
Miss.  578. 
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6.  Actioni  in  Bifferent  Courts. — In  New  York,  where  one  of  the 
actions  is  pending  in  the  Supreme  Court,  and  another  is  pending 

in  another  court,  the  Supreme  Court  may,  by  order,  remove  to 
itself  the  action  in  the  other  court,  and  consolidate  it  with  that  in 
the  Supreme  Court.* 

Action  for  Bribery. — Where  three  ac-  another  county  in  which  they  have  no 

tions  were  brought  for  bribery,  at  an  interest.     In  such  a  case  the  coosoH- 

election  for  members  of  parliament,  dation  does  not  consolidate.     The  two 

and  in  each  action  there  were  counts  actions  remain   two,  and  cannot  be- 

for  forty  different  penalties  for  distinct  come  one.     All  that  is  effected  is  ao 

acts  of  bribery,  the  court  refused  to  improper  change  of  the  place  of  trial 

consolidate  on  account  of  the  difficulty  from  New  York  to  Kings,  and  a  coo- 

of  doing  justice  between  the  parties  if  current  trial   of  two  actions,  having 

so  many  distinct  acts  of  bribery  were  neither  the  same  parties,  nor  the  same 

to  be  discussed  in  one  action,  i  Tidd  subject  of  action.     The  code  does  not 

Pr.  (4th  Am.  ed.)  614,  note  (e).  authorize  such  a  proceeding.    The  or- 

Foroible  Entry  and  Detainer. — An  ac-  der  of    the  general  term  and  of  the 

tion  for  forcible  entry  and  detainer  for  special  term  should  be  reversed,  with 

holding  over  under  a  lease  cannot  be  costs."     Mayor  v.  Coffin,  90  N.  Y.  312, 

consolidated  with  a  suit  of  trespass  to  11  Abb.    N.  C.  (N.  Y.)  367.     See  Dn- 

try  title  to  the  lot  in  question.     **  To  pignac  r.  Dupignac,  12  Civ.  Pro.  Rep. 

permit  the  consolidation  of  such  suits  (N.  Y.  Supreme  Ct.)  351. 

would   be    contrary  to    the    obvious  Saperior  Court. — The  plaintiff  brought 

policy  of  the  law,  and  in  most  cases  an  action  in  the  Superior  Court  against 

defeat  the  object  of  the  statute — the  defendant    as    surety  on  a  lease  for 

prompt  adjudication  of  the  right   of  rent    that    had    accrued    during   (he 

possession    to  the  premises,  without  month   of    November,    1891.      Subse- 

reference  to  the  right  of  title   to  the  quently  he  brought  another  action  in 

property."     Texas  Mexican  R.  Co.  v.  the  same  court  against  the  same  de- 

Cahill  (Tex.    Civ.  App.,  1893),  23  S.  fendant,  on  the  same  suretyship,  for 

W.  Rep.  232.  rent   for  the    months   of    December, 

1.  N.  Y.    Code    Civ.     Pro.,   §   818;  1891,    and    January,    February,    and 

Third  Ave.   R.  Co.    r.  New  York,  54  March,  1892.  These  two  actions  were 

N.  Y.  162.     As  to  the  place  and  time  consolidated  by  an  order  entered  on 

of  the  motion   see  Dupignac   v.  Van  April   8,  1892,  and  a    new  complaint 

Buskirk,  44  Hun  (N.  Y.)  45.  in  the  consolidated  actions  was  served 

Partition  Aotioni. — Actions  pending  on  that  day.  Thereafter,  and  on  April 
in  the  Supreme  Court  of  two  different  11,  1892,  the  plaintiff  commenced  an- 
counttes,  for  partition  of  land  situate  other  action  in  the  City  Court  of  New 
in  such  counties,  the  parties  defend-  York,  founded  on  the  same  instrument, 
ant  being  different  in  both  actions,  for  the  rent  of  the  month  of  April, 
cannot  be  consolidated.  "  The  au^  1892.  Defendant  moved  to  consoli- 
thority  to  consolidate  actions  is  given  date  the  City  Court  action  with  the 
by  section  817  of  the  code,  and  per-  consolidated  actions  pending  in  the 
mits  it  only  where  both  actions  are  Superior  Court.  Held^  that  the  mo- 
pending  between  the  same  plaintiff  tion  be  granted,  without  costs,  and 
and  the  same  defendants  for  causes  further  that  the  order  must  provide 
of  action  which  might  have  been  that  the  complaints  in  the  two  actions 
joined.  That  is  not  the  case  here,  stand  as  the  complaint  in  the  consoli- 
The  actions  were  for  partition.  The  dated  action,  and  it  must  require  the 
subject  of  one  action  was  land  in  the  defendant  to  serve  his  answer  in  the 
city  and  county  of  New  York,  and  of  actions  thus  consolidated  on  or  before 
the  other,  land  in  the  county  of  Kings  ;  April  28,  1892,  the  day  upon  which 
and  two  of  the  defendants  *  *  *  in  the  time  to  answer  would  expire  in 
the  New  York  action  were  not  parties  the  action  pending  in  the  Superior 
to  the  Kings  county  action,  and  had  Court.  Carter  v.  Sully  (Super.  Ct.),  19 
no  interest  in  the  subject  of  the  latter  N.  Y.  Supp.  244. 
action.  By  thr  consolidation  they  are  Diitriot  Conrt. — The  actions  and  de- 
exposed  to  the  possible  costs  and  ex-  fenses  in  both  cases  being  the  same, 
penses  and  the  delays  of  a  litigation  in  an  action  pending  in  a  District  Court 
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6.  Proceedings  for  Consolidation— ^.  The  Motion  Generally. — 
Consolidation  can  be  effected  upon  order  of  the  court  alone,  which 
must  be  based  upon  motion  made  at  the  proper  time  and  place.* 

*.  By  Whom  Motion  to  be  Made.— The  motion  may  be  made 
either  by  the  plaintiff  or  by  the  defendant,*  but  is  usually  made  by 
the  defendant.' 


in  the  city  of  New  York  may  be  con- 
solidated with  an  action  pending  in 
the  Court  of  Common  Pleas.  Sire  v, 
Kneuper,  15  Civ.  Pro.  Rep.  (N.  Y.  C. 
PI-)  ^134.  3  N.  Y.  Supp.  533. 

The  Marine  Court  of  the  city  of  New 
York  has  the  necessary  power»  under 
section  818  of  the  Code,  to  remove  to 
itself  an  action  pending  in  a  District 
Court,  and  consolidate  it  with  another 
action,  provided  the  pleadings  in  the 
Marine  Court  action  be  amended  to 
embrace  all  the  causes  of  action. 
Opinion  by  McAdam,  J.,  in  McKay  v. 
Reed  (N.  Y.  Marine  Ct.,  Special  Term, 
December,  1892),  cited  in  Soloman  v, 
Belden.  12  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  58,  note. 

1.  Where  to  be  Hade. — In  New  York 
it  was  held  that  the  motion  may  be 
made  anywhere  in  the  district  con- 
taining the  county  in  which  the  venue 
of  any  of  the  suits  to  be  consolidated 
is  laid.  Percy  v.  Seward,  6  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  326. 

8.  Hatcher  v.  Chambersburg  Nat. 
Bank,  79  Ga.  542;  Cooper  v.  Madden, 
6  Ala.  437;  Briggs  v.  Gaunt,  4  Duer 
(N.  Y.)664. 

In  the  case  last  cited  plaintiff  brought 
two  actions  against  the  defendants, 
both  uponihesarnecontract,  but  fortwo 
distinct  instalments  accruing  upon  it. 
The  first  suit  was  commenced  on  Jan- 
uary 3,  1855,  at  which  time  the  instal- 
ment sought  to  be  recovered  in  the 
second  suit  was  not  due.  The  second 
suit  was  commenced  on  February  17 
following.  The  plaintiffs  applied  for 
an  order  consolidating  the  suits,  in 
order  that  they  might  not  be  at  the 
unnecessary  expense  of  bringing  wit- 
nesses on  twice  from  a  foreign  state. 
The  order  was  granted  at  Special 
Term  and  the  xlefendant  appealed. 
The  question  was  whether  the  motion 
could  be  properly  granted  upon  the 
application  of  the  plaintiffs  under  the 
Reyised  Statutes  that  relate  to  the 
consolidation  of  causes.  Duer,  J.,  af- 
firmed the  order  at  Special  Term,  but 
modified  it  as  to  costs,  and  in  his  opin- 
ion said  :  **  The  question,  therefore, 
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that  has  now  been  raised  turns  entirely 
upon  the  true  construction  of  those 
provisions  in  the  Revised  Statutes  that 
relate  to  the  consolidation  of  causes 
(2  Rev.  Stat,  on  p.  383),  and  is  unaf- 
fected by  any  prior  decision.  ♦  ♦  * 
The  argument  of  the  counsel  for  the 
defendant,  so  far  as  it  was  founded  on 
the  words  of  the  statute,  and  as  we 
understood  it,  is  briefly  this  :  that  as 
the  plaintiff  is  expressly  mentioned  in 
section  38,  he  is  virtually  excluded  in 
section  36,  and  that  as  it  was  the  inten- 
tion of  the  legislature  that  the  plaintiff 
should  be  the  sole  actor  under  the 
section  first  named,  it  was  equally  its 
intention  that  the  defendant  should  be 
the  sole  actor  under  the  second.  We 
have  none  of  us  been  able  to  see  that 
there  is  any  ground  whatever  for  at- 
tributing this  intention  to  the  legis- 
lature. Section  36  is  wholly  silent  as 
to  the  party  by  whom  an  application 
under  its  provisions  is  to  be  made, 
and  no  reason  has  been,  nor  as  we 
think  can  be,  given  why  the  exercise 
by  the  court  of  its  discretionary  pow- 
ers may  not,  with  as  much  propriety, 
be  invoked  by  the  one  party  as  by  the 
other.  We  have  no  right,  we  appre- 
hend, to  limit  the  discretion  of  the 
court  by  imposing  a  restriction  upon 
its  exercise  that  neither  the  words  of 
the  statute  nor  any  reasons  of  justice 
or  expediency  suggest.  Indeed,  there 
are  cases,  and  the  present  is  one  of 
them,  in  which  the  motion  to  consol- 
idate can  only  with  propriety  be 
granted  when  it  is  madfe  on  behalf  of 
the  plaintiff."  See  also  Dunning  v. 
Auburn  Bank,  19  Wend.  (N.  Y.)  23; 
Wilkinson  v,  Johnson,  4  Hill  (N.  Y.) 
46;  Logan  V,  Mechanics'  Bank,  13  Ga. 
201. 

Withdrawal  of  Plaintiff.  —  If ,  how- 
ever, the  plaintiff  moves  for  and  ob- 
tains an  order  for  consolidation  and 
subsequently  elects  to  withdraw  from 
the  consolidation,  he  should  be  allowed 
to  do  so.  Hatcher  v.  Chambersburg 
Nat.  Bank,  79  Ga.  542. 

8.  Briggs  V. Gaunt, 4 Duer (N.Y.)664; 
Wilkinson  v,  Johnson,  4  Hill  (N.  Y.)46; 
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Proof. — On  making  the  motion  it  must  affirmatively  appear  that 

no  defense  is  intended  in  any  of  the  actions,  or  that  the  questions 
which  will  arise  in  them  are  substantially  the  same.' 

c.  At  What  Stage  Motion  to  be  Made — ^At  common  uw— 

Until  the  declaration  is  filed  there  are  no  means  of  knowing  the 
precise  causes  of  action  upon  which  the  plaintiff  sues,  and  there- 
fore a  motion  to  consolidate  is  proper  between  the  declaration 
and  the  plea.* 

Auburn  Bank  v.  Dunning,  19  Wend,  consolidation.     The  defendants  may 
(N.  Y.)  23;  Powell  V.  Gray,  i  Ala.  77,  have  the  strongest  reason  to  induce  a 
where  Justice  Ormond  said:  '* These  severance,  and    therefore   the  conrt 
motions  are  usually  made  by  defend-  ought  not  to  order  a  consolidation." 
ants;  but  in  a  case  proper  for  an  order  That  cases  may  be  consolidated  over 
for  consolidation,   on   motion   of  the  the  objection  of  the  defendants  see 
plaintiff,  we  cannot  perceive  how  the  Hatcher  v.  Independence  Nat.  Bank, 
decision  of  the  court  refusing  permis-  79  Ga.  547.     Contra,  Groff  v,  Masser, 
sion  could  be  reviewed  in  this  court,  3  S.  &  R.  (Pa.)  262. 
as  there  would  not,  for  that  cause,  be  1.  Dunning    v.   Auburn  Bank,   19 
any  error  in  the  final  judgment.    Per-  Wend.  (N.  Y.)  23.                                                  ^ 
haps  a  mandamus  might  lie  in  such  a  In  New  York  the  rule  that  on  mov- 
case,  commanding  the  court  to  permit  ing  for  a  consolidation  it  must  affinn- 
the  plaintiff  to  consolidate,  on  the  pay-  atively  appear  that  no  defense  is  in- 
ment  of  all  the  costs  but  in  one  case,  tended  in  either  of  the  actions,  or  that 
unless  the  defendant  had  several  de-  the  questions  which  will  arise  in  them 
fenses  to  make,  as  such  a  proceeding  are  substantially  the  same,  applies  as 
cannot  in  any  conceivable  case   prej-  well  to  the  new  code  (section  817)  as  to 
udice  the  defendant,  and  such  refusal  section  38  of  the  Revised  Statates  (3 
would  seem  to  be  a  wrong  exercise  of  Rev.  Stat.  (6th  ed.)  646),    The  one  is 
discretion  in  the  court."  substantially  a  transcript  of  the  other. 
See  also  Reid  i/.  Dodson,   i  Overt.  Campbell  Printing  Press,  etc.,  Co.  v. 
(Tenn.)  396,  where  consolidation  was  Lyddy,  i  Civ.   Pro.    Rep.  (N.  Y.  Ma- 
refused  on  application  of  the  plaintiff  rine  Ct.)  364. 

in  ejectment,  after  issue  joined  on  the  "Defonsd"  means  "  questions  to  be 

separate  pleas  of  the  defendants,  the  tried  by  defendant."     Dunn f.  Mason, 

court  saying:  **  The  practice  ought  to  7  Hill  (N.  Y.)  154. 

be  settled.     Where  a  court  clearly  per-  AfBdavit. — Where  an  affidavit  is  nec- 

ceive  that  no  injury  will  arise  from  a  essary,  it  is  always  incumbent  on  the 

consolidation,  they  may  order  it   on  moving   party   to  make  out  a  fnma 

such  terms  as  they  may  deem  correct,  facie  case,  and  if  a  defense  is  to  be 

Usually  the  application   comes  from  made,  he  should  state  enoagb  of  the 

the  defendant.     It  is  otherwise  in  this  nature  of  the  actions  and  the  defense 

case.     The  defendants  have  severed  to  show  that  both  suits  will  turn  upon 

in  their  pleading,  and   for  this  there  the  same  question.  Wilkinsons.  J^'*"' 

might  have  been  what  the  defendants  son,   4   Hill  (N.  Y.)  46;  Dunning  r. 

conceived  to  be  the  strongest  reason.  Auburn   Bank,   19  Wend.  (N.  Y.)23» 

They  may  have  long  chains  of  title,  in  Campbell  Printing  Press,  etc.,  Co.  **• 

no  wise  dependent  on,  nor  connected  Lyddy,  i  Civ.  Pro.  Rep.  (N.  Y- W*"p^ 

with,  each  other.     In  such  cases  de-  Ct.)364;  Crane  v.  Koehler,  6  Abb.  *^^* 

fendants  might  well   suppose  that  the  (N.  Y.  C.  PI.)  328,  note.                 . 

joining    in   pleading   would    produce  It  is  for  the  court  to  decide  wbd 

embarrassment,   and    injure    the  de-  the  facts  make  the  defense  the  ^ 

fense  each  might  wish  to  make.     In  in  each  case.      Gerding  v.  And*^*    ' 

cases  where  the  plaintiff  brings  several  64  Ga.  304.                                           /g^ 

actions  depending  on  one  principle,  as  2.  Worthy   v.   Chalk,   10  Ric^' 

in  a  common  case  of  trespass,  where  Car.)  141.                                           ^.  1  ^ 

the    plaintiff  declares    separately,  on  In  the  foregoing  case   0'Nc*^J-^Jc^ 

the  application  of  the  defendants,  sup-  said:  "  In  3  Chitty's  General  Pf^^.^u's 

ported  by  affidavit,  that  the  cause  of  c.  28,  §  27,  p.  642,  the  matter  i^    ^i 

action  is  joint,  the  court  may  order  a  stated:    Between  the  declarati^^ 
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AfBdayits. — But  if  the  causes  are  admitted,  or  ascertained  cer- 
tainly by  affidavits,  a  judge  may  make  the  order  to  consolidate  at 
the  return  term  of  the  writ — a  practice  which  saves  costs.* 
"  Under  the  Codes. — A  motion  to  consolidate  may  be  made  at  any 
time  before  the  cause  is  moved  for  trial.*  But  the  better  practice 
is  to  wait  until  after  the  interposition  of  answers,  because  it  is  only 
then  that  the  issues  are  definitely  determined,  and  thus  the  court 
is  in  a  better  position  to  determine  the  identity  of  the  issues  or 
questions  involved.* 

7.  As  an  Exercise  of  Discretion — a.  In  General. — As  an  order 
for  consolidating  actions  is  only  a  matter  of  practice,  the  granting 
or  denying  thereof  rests  entirely  within  the  discretion  of  the 
court.*     And  the   discretion    may  be  exercised  not  only  where 


plea  '  are  usually  made  applications 
to  consolidate  several  actions  or  de- 
mands into  one,  when  the  same  plain- 
tiff, having  several  claims  against  the 
same  defendant,  all  complete  at  the 
same  time,  or  at  least  before  he  has  is- 
sued any  writ,  vexatiously  or  unneces- 
sarily commences  several  actions  upon 
several  bills  of  exchange  or  promis- 
sory notes,  or  for  several  trespasses. 
In  these  cases  the  court  or  judge  will 
compel  the  plaintiff,  however  reluc- 
tant, to  consolidate,  and  include  the 
whole  in  one  declaration,  and  pay  the 
costs  of  the  application.*  " 

In  England  it  was  formerly  the  prac- 
tice to  refuse  consolidation  until  after 
issues  joined;  but  later,  after  the 
adoption  of  the  New  Rules,  it  became 
the  practice  to  consolidate  at  an 
earlier  stage  of  the  proceedings. 
Booth  V,  Payne,  5  Jur.  1087;  HoUings- 
worth  V.  Brodrick,  4  Ad.  &  El.  646, 
31  E.  C.  L.  162. 

1.  Worthy  v.  Chalk.  10  Rich.  (S. 
Car.)  141. 

But  the  court  will  not  consolidate 
two  actions  brought  against  the  same 
person,  by  the  same  plaintiffs,  upon 
promissory  notes  drawn  at  different 
dates  and  payable  at  different  times, 
where  it  does  not  appear  that  the  de- 
fense is  the  same  in  each.  Logan  v. 
Mechanics'  Bank,  13  Ga.  201;  Buie  v. 
Kelly,  7  Jones  (N.  Car.)  266;  Worley 
V.  Glentworth,  10  N  J.  L.  241 ;  i  Chitty 
Plead.  (i6th  Am.  ed.)  221,  note  (p). 
See  III.  4.  ^.,  supra. 

And  in  such  cases  testimony  by 
commission  taken  in  one  case  may  be 
read  in  both  cases.  Gaulden  v.  She- 
hee,  24  Ga.  438. 

Consolidation  will  be  refused  where 
several  notes    fal!    due    at  different 


times,  and  are  sued  each  at  maturity, 
I  Tidd  Pr.  (4th  Am.  ed.)  614;  espe- 
cially when  one  of  the  cases  has  been 
continued  for  the  term,  before  the 
motion  is  made.  Gaulden  v,  Shehee, 
24  Ga.  438. 

8.  Rosenberg  v,  Statcn  Island  R. 
Co.  (C.  PI.),  14  N.  Y.  Supp,  476; 
Eleventh  Ward  Sav.  Bank  v.  Hay,  8 
Daly(N.  Y.)  328. 

S.  Boyle  v.  Staten  Island,  etc.,  Land 
Co.  (Supreme  Ct.)„33  N.  Y.  Supp.  836; 
Leroy  v.  Bedell,  r  Code  Rep.,  N.  S. 
(N.  Y.  Supreme  Ct.)  201. 

But  if  the  actions  are  moved  for 
trial,  before  the  motion  to  consolidate 
is  made,  it  will  be  denied.  Eleventh 
Ward  Sav.  Bank  v.  Hay,  8  Daly  (N. 
Y.)328. 

4.  Alabama, — Powell  v.  Gray,  i  Ala. 
77  ;  Wilkinson  v.  Black,  80  Ala.  329. 

Arkansas, ^-WnA^h.^  v,  Wayland,  17 
Ark.  387. 

California, — Smith  v.  Smith,  80  Cal. 

323. 

Colorado, — Putnam  v,  Lyon,  3  Colo. 

App.  144. 

Georgia,  —  Logan  v.  Mechanics* 
Bank,  13  Ga.  201  ;  Lewis  v.  Daniel, 
45  Ga.  124:  Hatcher  v.  Chambers- 
burg  Nat.  Bank,  79  Ga.  542. 

Illinois, — Hardin  v.  Kirk,  49  111.  155. 

Missouri, — Sykesz/.  Planters  House, 
etc.,  Co.,  7  Mo.  477. 

Montana,  —  Mason  v,  Germaine,  i 
Mont.  263. 

New  Jersey, — Den  v.  Fen,  9  N.  J.  L. 

335. 

New  York, — Percy  v.  Seward,  6  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  326;  Potter 
V,  Pattengille,  8  Abb.  Pr.,  N.  S.  (N.Y. 
Supreme  Ct.)  189;  Jackson  v.  Stiles, 
5  Cow.  (N.  Y.)  282;  Wilkinson  v. 
Johnson,  4  Hill  (N.  Y.)  47  ;  Dunn  v. 
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the  suits  are  brought  at  the  same  time,  but  also  where  they  are 

Mason,  7  Hill  (N.  Y.)  154;  Blake  v. 
Michigan  Southern,  etc.,  R.  Co.,  17 
How.  Pr.  (N.  Y.  Supreme  Ct.)  228; 
Thompson  v.  Shepherd,  9  Johns.  (M. 
Y.)  262;  Brewster  V.  Stewart,  3  Wend. 
(N.  Y.)44i;  Dunning  v.  Auburn  Bank, 
19  Wend.  (N.  Y.)  23;  Eleventh  Ward 
Sav.  Bank  v.  Hay,  8  Daly  (N.  Y.)  328; 
Bush  V.  Abrahams,  15  Daly  (N.  Y.) 
168;  Briggs  V.  Gaunt,  4  Duer  (N.  Y.) 
664 ;  Selkirk  v.  Wood,  9  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  141:  Woos- 
ter  V.  Case  (Supreme  Ct.),  12  N.  Y. 
Supp.  769;  Rosenberg  v,  Staten  Island 
R.  Co.  (C.  PI.),  14  N.  Y.  Supp.  476; 
Carter  v.  Sully  (Super.Xt.),  19  N.  Y. 
Supp.  244;  Woodward  z/.  Frost,  19  N. 
Y.  Wkly.  Dig.  125. 

Ohio, — Burckhardt  v,  Burckhardt, 
36  Ohio  St.  261  ;  Newberry  v,  Alex- 
ander, 44  Ohio  St.  346. 

Pennsylvania, — Brown  v.  Scott,  i 
Dall.  (Pa.)  145. 

South  Carolina, — Parrott  v.  Green, 
I  McCord  (S.  Car.)  531;  Scott  v. 
Brown,  i  Nott  &  M.  (S.  Car.)  417; 
Worthy  v.  Chalk, 10  Rich.(S.Car.)  141. 

Tennessee,  —  Dewc  v,  Eastham,  c 
Yerg.  (Tenn.)  297. 

Texas, — Young  v.  Gray,  65  Tex.  99; 
Davis  V,  Dallas  Nat.  Bank  (Tex.  Civ. 
App.,  1894),  26  S.  W.  Rep.  222  ;  Ray- 
mond V,  Cook,  31  Tex.  373;  Screw- 
men's  Ben.  Assoc,  v.  Smith,  70  Tex. 
168  ;  Crawford  v,  French,  25  Tex. 
Supp.  436. 

Virginia, — M*Rae  v.  Boast,  3  Rand. 
(Va.)  481. 

W^«jr<?»««.T-Blesch  v,  Chicago,  etc., 
R.  Co.,  44  Wis.  593;  McCartney  v, 
Hubbell,  52  Wis.  360. 

Hotoi  Due. — Consolidation  ought  al- 
ways to  take  place  when  the  actions 
are  upon  notes  or  bills  of  exchange 
made  or  drawn  by  the  plaintiff  and 
due  when  his  writ  is  issued.  The 
same  rule  holds  as  to  debt  or  covenant 
on  other  causes  of  action.  Worthy  v. 
Chalk,  10  Rich.  (S.  Car.)  141. 

Kote  and  Aoeoant  Stated. — Where  two 
actions  are  commenced,  one  upon  a 
promissory  note,  and  the  other  upon 
an  account  stated  credited  with  the 
amount  of  the  note,  a  consolidation 
will  not  be  ordered.  Stanley  v,  Gar- 
rigues,  i  W.  N.  C.  (Pa.)  28. 

Paymente  on  a  Lease. -~  When  the 
several  payments  reserved  by  a  lease 
are  due,  suit  can  be  brought  on  each 
payment  successively  as  they  fall  due. 


But  if  more  than  one  payment  be  due 
at  the  time  of  suit  brought,  they  must 
be  consolidated  into  one  suit;  other- 
wise a  recovery  in  one  could  be 
pleaded  in  bar  of  recovery  of  the 
other.  If  when  suits  are  brought  au 
entire  demand,  then  due  and  payable, 
exists  against  the  defendant  in  each 
case,  suit  should  be  brought  for  the 
entire  demand  where  all  of  them 
arise  out  of  the  same  transaction. 
Casselberry  v.  Forquer.  27  HI.  170. 

A  Judge  at  Chamben  may,  on  applica- 
tion being  made,  direct  two  actions  to 
be  consolidated,  although  one  is  com- 
menced before  the  cause  of  action 
accrues  in  the  other.  The  saving  of 
expenses  being  equally  beneficial  to 
both  parties,  it  matters  not  whether 
the  application  be  made  at  the  in- 
stance of  the  plaintiff  or  of  the  de- 
fendant. Oldershaw  v,  Tregwcll,  3 
C.  &  P.  58,  14  E.  C.  L.  209.. 

Power  of  Sefereee.  —  In  Brown  v, 
Scott,  I  Dall.  (U.  S.)  145,  decided  in 
1785,  referees  consolidated  several  ac* 
tions,  although  their  power  to  do  so 
was  doubted. 

In  Texas  a  Special  Jndge  may  dispose 
of  a  consolidated  cause.  Where  the 
trial  judge  has  been  disqualified,  the 
appointment  of  a  special  judge  io  the 
cause  with  which  all  the  other  causes 
have  been  consolidated  authorizes 
him  to  take  such  action  as  may  be 
necessary  to  make  final  disposition  of 
the  consolidated  cause.  Mills  v,  Paul 
(Tex.  Civ.  App.,  1895),  30  S.  W,  Rep. 
242. 

Ho  Implied  DiMolntion  of  Order.— The 
following  acts  by  the  trial  court  were 
held  not  to  show  an  intention  to  dis- 
solve the  original  order  of  consolida- 
tion made  by  it,  viz.,  where  a  consoli- 
dation of  nine  causes  brought  bj 
different  plaintiffs,  against  the  same 
defendants,  was  ordered  bv  the  trial 
court,  and  on  the  trial  the  court  gave 
a  charge  applicable  to  each  particular 
cause,  but  did  not  enter  all  the  judg- 
ments together:  and,  again,  although 
the  trial  court  entertained  one  motion 
for  a  new  trial  in  four  of  the  cases, 
but  overruled  it  in  one  order,  and  also 
approved  one  statement  of  facts  in 
respect  to  the  said  four  cases.  Mills 
r.  Paul  (Tex.  Civ.  App.,  1895),  30 S. 
W.  Rep.  242. 

Form  of  Aetion  does  not  Control— 
Where  two  actions  were  brought  by 
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brought  at  different  times,  even  if  the  second  cause  of  action 


the  same  plaintiff  against  the  same 
defendant,  one  on  coupon  notes  issued 
by  the  defendant,  and  the  other  for 
money  alleged  to  have  been  paid  out 
for  its  use,  an  order  of  consolidation 
was  refused.  The  court  said:  **  No 
doubt  both  of  these  actions,  being 
upon  contract,  could  be  joined  in  one 
complaint:  but  this  is  not  necessarily 
controlling  upon  the  question  whether 
ihey  should  or  should  not  be  consoli- 
dated. If  the  issues  or  the  questions 
arising  were  ^xfi^ittit,  or  if,  for  any 
other  good  and  sufficient  reason,  it 
was  not  proper  for  the  court  to  exer- 
cise its  discretion  in  favor  of  granting 
the  Aiotion,  it  should  have  been  de- 
nied." Boyle  V,  Staten  Island,  etc., 
Land  Co.  (Supreme  Ct.),  33  N.  Y. 
Supp.  836. 

Indiana. — In  Grant  v,  Davis,  5  Ind. 
App.  116,  where  a  plaintiff  had  sepa- 
rate and  distinct  causes  of  action, 
which  arose  out  of  different  transac- 
tions, but  against  the  same  defendant, 
there  was  held  to  be  no  error  in  con- 
solidating the  different  causes,  and 
such  a  consolidation  was  not  deemed 
inconsistent  with  the  provisions  of 
§§278  and  595,  Rev.  Stat.  1881.  The 
court  on  both  points  said:  *'  It  would 
seem  from  these  provisions,  and  from 
the  policy  of  the  law  to  avoid  a  multi- 
plicity of  suits  whenever  practicable, 
that  the  consolidation  of  causes  of 
this  character  is  favored,  and  when 
done  will  be  regarded  as  a  proper 
exercise  of  judicial  discretion." 

But  II.  Rev.  Stat.  Ind.,  pp.  30,  31, 
§§  17,  19,  must  not  be  understood  as 
allowing  in  all  cases  two  or  more  per- 
sons, having  separate  causes  of  action, 
against  the  same  defendant,  though 
arising  out  of  the  same  transaction,  to 
unite  and  pursue  their  remedies  in 
one  action.  Several  plaintiffs,  by  one 
complaint,  cannot  demand  several 
matters  of  relief  which  are  plainly 
distinct  and  unconnected  ;  nor  can 
they  enforce  joint  and  separate  de- 
mands against  the  same  defendant. 
Tate  V,  Ohio,  etc.,  R.  Co.,  10 Ind.  174. 

Iowa. — Under  section  2514  of  the 
code,  which  provides  that  *'  an  error 
of  the  plaintiff  as  to  the  kind  of  pro- 
ceedings adopted  shall  not  cause  the 
abatement  or  dismissal  of  the  action, 
but  merely  a  change  into  the  proper 
proceeding,  and  a  transfer  of  the  ac- 
tion to  the  proper  docket,"  a  motion 


to  consolidate  double  actions  for  the 
same  thing,  in  order  to  avoid  the  dis- 
missal of  one  of  the  actions,  cannot 
be  sustained.  Jamison  v,  Burlington, 
etc.,  R.  Co.,  78  Iowa  562. 

Note  and  Account, — An  action 
brought  upon  a  promissory  note 
against  the  maker  and  indorser  there- 
of cannot  be  consolidated  with  an  ac- 
tion of  account  for  goods  sold  and 
delivered  to  and  against  the  indorsers 
only,  as  the  defense  might  be  entirely 
distinct  and  involve  substantially  two 
distinct  trials.  And  this  does  not 
antagonize  section  2630  of  the  code, 
which  provides  that  "a  cause  of  ac- 
tion upon  an  account  may  be  joined  in 
the  same  petition  with  a  cause  of  ac- 
tion upon  a  promissory  note  if  the 
causes  of  action  are  in  favor  of  the 
same  person  or  persons,  and  against 
the  same  person  or  persons.'*  Thorpe 
V,  Dickey,  51  Iowa  676. 

In  Minonri  the  rule  stated  in  the 
text  applies  to  justices'  courts.  Rev. 
Stat.,  §  6221. 

For  the  practice  in  the  consolidat- 
ing of  actions  involving  title  to  per- 
sonal property  of  the  same  character, 
see  Williams  v,   Bugg,   10  Mo.  App. 

585. 
Vonh  Carolina. — Causes  which  are 

essentially  different  and  the  parties  in 
which  are  different,  cannot  be  consol- 
idated. The  cases  in  which,  under 
the  practice,  consolidation  may  be  or- 
dered seem  to  arrange  themselves  into 
three  classes : 

1.  Where  the  plaintiff  might  have 
united  all  his  causes  of  action  in  one 
suit,  and  has  brought  several,  and 
these  causes  of  action  must  be  in  one 
and  the  same  right  and  a  common  de- 
fense is  set  up  in  all.  Buie  v.  Kelly, 
7  Jones  (N.  Car.)  266. 

2.  Where  separate  suits  are  insti- 
tuted by  different  creditors  to  subject 
the  same  debtor's  estate.  Campbell's 
Case,  2  Bland  (Md.)  209. 

3.  Where  the  same  plaintiff  sues 
different  defendants,  each  of  whom 
defends  on  the  same  grounds,  and  the 
same  question  is  involved  in  each. 
Jackson  v,  Schauber,  4  Cow.  (N.  Y.)  78. 

These  may  not  embrace  all  the 
cases,  but  serve  to  illustrate  the  rule 
by  which  the  court  is  governed  in  or- 
dering such  union.  Per  Smith,  C.J., 
in  Hartman  v.  Spiers,  87  N.  Car.  28. 

Garnishee  Ftoeeedinge. — When  it  ap- 
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has  not  accrued  at  the  time  when  the  first  suit  is  commenced.^ 

pears  that  but  a  single  cause  of  action  same  term  of  court,  for  the  same  land, 
is  involved,  notwithstanding  there  are  and  both  actions  were  docketed  as 
different  plaintiffs,  the  court,  on  mo-  one,  on  motion  of  the  defendant  to 
tion  of  the  garnishee,  will  consolidate  require  plaintiffs  to  elect  upon  which 
the    several    suits    into    one    action,     declaration   they   would   proceed,  an 

exception  to  the  decision  of  the  court 
requiring  an  election  being  taken 
and  relied  on  for  a  reversal,  the  Su- 
preme  Court  said,    referring  to  the 


Stahl  V.  Webster,  ii  111.  511;  Gillilan  v, 
Nixon,  26  III.  50;  Imperial  F.  Ins.  Co. 
V,  Gunning,  Si  111.  236. 

Open  Acoonnt  Biyided  by  Agreement. — 
Where  by  agreement  between  the  par-    section  above  set  forth  :  "  But  it  docs 


ties  a  running  account  is  divided  into 
separate  and  distinct  parts,  due  on 
different  days;  and  on  the  first  part 
falling  due  suits  are  instituted,  in  the 
justice's  court,  on  all  the  parts,  the 
last  three  being  consolidated  in  the 
same  court — plaintiff  is  not  compelled, 
under  §  447  of  the  Georgia  Code,  to 


not  provide  that  separate  suits  may 
be  brought  and  afterwards  united 
without  the  consent  qf  the  parties. 
The  court,  in  the  exercise  of  its  dis- 
cretion, might,  no  doubt,  have  per- 
mitted such  a  consolidation,  and  we 
might  infer  from  the  fact  that  the 
parties  treated  it  as  but  one  suit  by 


unite  ail  the  suits  so  as  to  exceed  the  the  docket  entry,  the  service,  the  rule 

jurisdiction  of  the  court.     Parris   v,  to  plead,  and   by   the   pleas,  that  it 

Hightower,  76  Ga.  631.  was  so  regarded  by  the  court  and  the 

Different  Debti,  etc. — As  to  consolt-  parties."     Hardin  v.  Kirk,  49  111.  I53- 

dation  of  actions  upon  different  debts  Aetions    on    Foreign    Jndgmente.  — 

guaranteed    by  different  persons,  see  Where    several     actions    on   foreign 


Potter  V,  Pattengille,  8  Abb.  Pr.  N.  S. 
(N.  Y.  Supreme  Ct.)  189. 
Plaintiff  Suing   IndividnaUy  and   at 


judgments  were  commenced  at  the 
same  time,  the  causes  of  action  being 
such  as  might  properly  be  joined  in 


Bonriving  Partner. — An  action  brought     the   same  declaration,    the  questions 


by  a  plaintiff  as  surviving  partner, 
being  in  fact  an  action  brought  in  his 
own  right,  may  be  consolidated  with 
an  action  brought  in  his  name  as  an 
individua'  McCartney  r.  Hubbell, 
52  Wis.  360. 

Mining   Glaima.  —  See    Bigelow 
Gove,  7  Cal.  133. 

1.    Dunning   v.    Auburn   Bank, 
Wend.  (N.  Y.)  23;    Bixby  v.  Bent, 
Cal.  522. 

Ejectment  Aetions. — Two  actions 


V. 

19 

59 

of 


arising  in  all  being  substantially  the 
same  and  the  defense  being  substan- 
tially the  same,  a  motion  by  defend- 
ant to  consolidate  was  granted,  but 
without  costs.  Ferris  v,  Betts,  2  How. 
Pr.  (N.  Y.  Supreme  Ct.)  78. 

Ezeontions  on  Separate  Writs  of  Seire 
Faoiaa.  —  Where  separate  executions 
of  fieri  facias  de  bonis  et  terris  had  is- 
sued on  two  judgments,  and  it  was 
doubtful  whether  the  property  levied 
on  was  the  same  in  both  cases,  a  spe- 


ejectment  against  the  same  defendant  cial  scire  facias^  under  orders  of  itic 

for  different  tracts  of  -land  situate  in  court,    having    issued    in    each    c^se 

the  same  county  and  pending  at  the  against  the  defendant  to  show  caU^ 

same  time  in  the  same  court  may  be  why  the  property  levied  on  should  fot 

consolidated.    Smith  v.  Smith,  80  Cal.  be  sold,  the  court  refused,  on  moti<>^ 

323.  of  the  defendant,  to  consolidate  the 

See    Woolfolk   v.    Ashby,    2    Mete,  cases,  saying:    "If  a  plaintiff  britig 

(Ky.)  288,  where  the  defendants  were  several  suits  where  one  might  equally 

different.  subserve  his  purpose,  the  court  wi^ 

In  Illinois  the  ninth  section  of  the  order  them   consolidated.      But   th^t 

ejectment  law  declares  that  *'  In  any  principle  is  not  applicable  here;  sepa* 


case,  other  than  where  the  action 
shall  be  brought  for  the  recdvery  of 
dower,   the   declaration   may   contain 


rate  writs  of  scire  facias  were  proper  I 
more  obviously  perhaps,  but  not  more 
certainly  so,    if    the  property  levied 


several   counts,    and   several    parties  on  by  the  executions  is  not  the  same." 

may  be  named  as  plaintiffs  jointly  in  Mickle  v.  Brewer,  8  N.  J.  L.  85. 

one  count  and  separately  in  others."  DiflBsrent  Plaintiffii  in  Ezeeation. — The 

So   where   two   actions    in   ejectment  practice  of  consolidating  in  the  same 

were   brought   by   different    plaintiffs  proceedings   and  trial  the   causes  of 

against   the   same   defendant,  at   the  different  plaintiffs  in  execution,  whose 
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b.  Usually  Allowed  when  no  Defense   Intended. — If 

the  consolidation  is  only  asked  for  in  order  that  the  expense  of 
entering  up  several  judgments  may  be  avoided,  the  motion  to 
consolidate  will  usually  be  granted,  provided  no  defense  is  in- 
tended.* 


executions  may  happen  to  be  levied 
on  the  same  property,  is  not  to  be 
sanctioned.  Green  v.  Banks,  24  Tex. 
508. 

Libol  Suits. — Two  actions  for  libel 
were  brought  by  the  same  plaintiff  for 
the  same  alleged  libel,  the  defendant 
in  the  first  cause  being  the  editor  of 
the  publication,  the  defendants  in  the 
second  cause  being  the  proprietors. 
The  declaration  and  pleas  in  each  ac- 
tion were  the  same,  and  the  allega- 
tions showed  that  the  questions  to  be 
settled  in  each  action  and  the  defense 
in  each  action  would  be  substantially 
the  same.  The  motion  for  consolida- 
tion was  denied  with  costs,  on  the 
ground  that  suits  under  such  circum- 
stances could  not  be  consolidated  :  the 
parties  were  not  the  same,  and  it  might 
be  that  as  against  one  party  there 
would  be  proof  in  aggravation  of 
damages  which  would  not  be  against 
the  other.  Cooper  v.  Weed,  2  How. 
Pr.  (N.  Y.  Supreme  Ct.)  40. 

For  other  cases  on  the  consolida- 
tion of  actions  for  libel  see  Percy  v, 
Seward,  6  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  326,  and  note  with  cases  there 
cited;  Dunn  v.  Mason,  7  Hill  (N.  Y.) 

154- 
1.  Wilkinson  v,  Johnson,  4  Hill  (N. 

Y.)46;  Logan  v.  Mechanics*  Bank,  13 

Ga.  201. 

But  where  there  is  a  defense  in  one 
action  and  none  in  the  other,  consoli- 
dation will  not  be  allowed,  as  the 
acknowledged  right  of  the  plaintiff  in 
the  one  case  should  not  be  withheld 
until  another  matter  which  is  in  con- 
troversy between  the  parties  can  be 
determined.  Wilkinson  v.  Johnson, 
4  Hill  (N.  Y.)46. 

Injury  to  Penon  and  Property  by  Same 
Tort. — Two  actions  arising  out  of  the 


motion,  said:  **By  the  express  provi- 
sion of  the  code,  to  be  capable  of 
consolidation  the  causes  of  action 
must  be  such  as  may  be  united  in 
a  single  complaint.  (Section  817.) 
Here  the  two  causes  of  action  are  not 
embraced  in  either  of  the  first  eight  sub- 
divisions of  section  484  of  the  Code  of 
Civil  Procedure;  the  one  being  for 
injury  to  the  person  (subdivision  2), 
the  other  for  injury  to  personal  prop- 
erty (subdivision  6).  The  question, 
then,  is.  Are  they  within  the  scope  and 
intent  of  subdivision  9?  The  causes 
of  action  do  certainly  arise  out  of  the 
same  transaction,  but  are  they  of  the 
character  contemplated  by  this  provi- 
sion? Its  language  is,  '  claims  arising 
out  of  the  same  transaction.'  But  a 
demand  of  damages  from  a  tort  is  as 
strictly  a  'claim'  as  a  demand  for 
money  due  upon  contract.  Since,  then, 
the  two  causes  of  action  arise  out  of 
the  same  transaction,  and  are  consist- 
ent, since  the  issues  and  the  defenses 
in  both  are  identical,  and  since  the  evi- 
dence to  support  and  the  evidence  to 
defeat  the  actions  must  be  the  same  in 
both,  I  can  perceive  no  objection  to 
their  consolidation.  *  ♦  *  Hitherto 
the  argument  has  proceeded  on  the 
hypothesis  that  the  complaints  exhibit 
two  several  causes  of  action;  but  is  it 
so  ?  In  both  cases  the  cause  of  action 
is  the  negligence  of  defendant  in  run- 
ning its  train,  and  one  and  the  same 
act  of  negligence  is  alleged  as  the 
occasion  of  each  injury.  In  other 
words,  by  the  same  tort  plaintiff  is 
damaged  in  person  and  property. 
The  tort  is  single,  while  the  effects  of 
it  are  double;  and  the  question  is,  Are 
there  two  several  and  separate  causes 
of  action?  Or,  is  there  but  one  cause 
of  action,  1.^.,  defendant's  negligent 


same  tort,  the  one  for  injury  to  plain-     act,  attended,  however,  with  injurious 


tiff's  horse  and  wagon  by  the  negli- 
gent collision  of  defendant's  cars, 
the  other  for  injury  to  plaintiff's  per- 
son by  the  same  collision,  the  answers 
in  both  cases  being  literally  identical, 
were,  on  defendant's  motion,  consoli- 
dated. In  Rosenberg  v.  Staten  Is- 
land R.  Co.  (C.  PI.),  14  N.  Y.  Supp. 
476,   Judge    Pryor,    on  granting   the 


consequences  both  to  his  person  and 
property  ?  And  since,  for  a  wrong, 
plaintiff  must  recover  all  his  damages, 
present  and  prospective,  in  a  single 
action,  would  not  a  judgment  in  one 
of  these  actions  be  a  bar  to  the  other  ? 
Is  not  plaintiff  here  'splitting  up'  a 
single  cause  of  action  into  two?  How- 
ever this  may  be,  to  spare  the  expense 
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c.  Not  Reviewable  on  Appeal.— Where  an  order  of  consolida- 
tion is  made  in  the  exercise  of  the  discretionary  power  of  the 
court,  unrestricted  by  statute,  it  will  not  be  set  aside  on  appeal  or 
error,*  except,  perhaps,  in  a  clear  case  of  abuse  of  discretion.* 


sumed  that  no  injury  arises  from  the 
consolidation. 
Order  on  Appollant's  Applieatioa  aod 

the  discretion  exercised  by  the  trial 
judge,  in  granting  an  order  of  consol- 
idation is  certainly  not  reviewable  on 
appeal,  when  made  on  appellant's  ap- 
plication, and  no  objection  is  made  to 
the  several  causes  taking  that  course 
by  any  of  the  other  parties.  Mills  v. 
Paul  (Tex.  Civ.  App..  1895),  30S.  W. 
Rep.  242. 

Appeid  from  Soparate  Jadgmosti.— 
Where  on  a  consolidation  of  causes 
separate  judgments  are  entered  in 
each  case,  one  appeal  may  be  taken 
from  a  portion  of  the  causes  which 
are  independent  of  the  others.  Mills 
V.  Paul  (Tex.  Civ.  App..  1895),  30  S. 
W.  Rep.  242. 

In  Georgia  the  appellate  court  is 
not  inclined  to  interfere  with  the  dis- 
cretion of  the  trial  judge  in  refusing 
to  consolidate  cases,  unless  there  isa 
very  plain  case  of  abuse,  to  the  detri- 
ment of  the  defendant.  Lewis  v, 
Daniel,  45  Ga.   124. 

And  the  practice  of  bringing  such 
cases  before  an  appellate  court  bj 
two  distinct  writs  of  error  is  a  proper 
one.  Pupke  v.  Meador,  72  Ga.  230, 
citing  with  approval  Bones  v.  Na- 
tional Exch.  Bank,  67  Ga.  339. 

In  Illinois  courts  of  error  will  not 
interfere  unless  it  is  plain  that  the  dis- 
cretion given  has  been  greatly  abused. 
Woodburn  v,  Woodbum,  23  111.  App. 
289.  And  the  same  rule  is  expressed 
in  Miles  v,  Danforth,  37  III.  156. 
2.  Matter  of  Hodgman's  Estate  (Su-  Appeals  from  Justices  of  the  Fiae*-7~ 
preme  Ct.),  10  N.  Y.  Supp.  491;  Matter  When  several  actions  are  brought  in 
of  Shipman's  Estate  (Supreme  Ct.),  31  a  justice's  court  upon  notes,  defend- 
N.  Y.  Supp.  571;  Rosenthal  v,  Ives,  2  ant  has  the  right  to  set  up  a  counter- 
Idaho  243;  Chicago,  etc.,  Land  Co.  v,  claim  as  a  defense  in  each,  until  the 
Peck,  112  III.  408;  Kimball  v,  Thomp-  amount  of  his  damages  is  exhausted, 
son,  4  Cush.  (Mass.)  441;  Witherlee  r.  and  on  appeal  to  the  Superior  Conrt, 
Ocean  Ins.  Co.,  24  Pick.  (Mass.)  67;  where  the  actions  are  consolidated  to 
Boyle  V.  Grant,  18  Pa.  St.  162;  U.  S.  recoup  the  whole  amount  of  snch 
tr.  Marchant,  12  Wheat.  (U.  S.)48o.         damages.      Hurst  v.    Everett,  91  N. 

Cooper  V.  Maddan,  6  Ala.  431,  in  Car.  400. 
which  it  is  held  to  be  the  duty  of  the  Setting  aside  Order  of  Consolldati«n--' 
party  objecting  to  the  consolidation,  to  When  a  trial  court  has  made  an  order 
show  that  it  will  in  some  way  pre-  of  consolidation,  and  afterwards  sets 
judice  him,  and  that  in  the  absence  of  it  aside,  the  setting  aside  of  the  order 
any  such  suggestion  it  will   be.  pre-     is  not    reversible    error,   unless  the 
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and  vexation  of  two  trials  when  one 
will  suffice  for  all  the  purposes  of  jus- 
tice, these  actions  should  be  consoli- 
dated. Motion  granted,  but  without 
costs."  See  also  McAndrew  v.  Lake 
Shore,  etc.,  R.  Co.,  70  Hun  (N.  Y.)  46; 
Sherman  V.  McNitt,  4  Cow.  (N.  Y.)85; 
Jackson  v.  Schauber,  4  Cow.  (N.  Y.) 
78. 

Ii^ory  to  Person  and  to  Charaoter. — If 
what  is  alleged  to  have  been  done 
would,  if  established  upon  the  trial, 
sustain  an  action  for  personal  injury, 
and  if  what  is  alleged  to  have  been 
said  would,  if  established  upon  the 
trial,  sustain  an  injury  to  the  reputa- 
tion, then  the  two  separate  actions 
may  be  brought  as  one.  And  this,  not- 
withstanding a  statute  which  ex- 
pressly provides  that  a  claim  for 
injuries  to  the  person  shall  not  be 
joined  with  a  claim  for  injuries  to 
character.  Jones  v.  Steamship  Cortes, 
17  Cal.  487;  Brewer  v.  Temple,  15 
How.  Pr.  (N.  Y.  Supreme  Ct.)286. 

But  see  Anderson  v.  Hill,  53  Barb. 
(N.  Y.)  233. 

Actions  by  Husband  and  by  Husband 
and  Wife. — In  England  sm  action  by  a 
husband  for  an  injury  done  to  himself, 
may  ba  consolidated  with  a  separate 
action  by  the  husband  and  wife  for  an 
injury  done  to  the  wife  at  the  same 
time  and  place.  Morley  v.  Midland 
R.  Co.,  3  F.  &  F.  961. 

1.  Powell  z/.  Gray,  i  Ala.  77;  M'Rae 
V.  Boast,  3  Rand.  (Va.)  481;  Putnam 
V.  Lyon,  3  Colo.  App.  144;  Mutual  L. 
Ins.  Co.  V,   Hillmon.  145  U.  S.  285. 
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in  Equity. 


IV.  COV8OLIDATIOV  IH  Equitt— 1.  Power  of  Court  in  OeneraL-- A 

court  of  equity  has  power  to  consolidate  actions,  with  or  without 
the  consent  of  the  complainant.  It  is  a  power  over  the  conduct 
of  suitors,  resting  upon  the  clearest  principles,  and  absolutely  es- 
sential to  prevent  scandalous  abuses  and  to  protect  defendants 
against  gross  oppression.* 


.party  appealing,  as  the  result  of  the 
order  complained  of,  has  suffered  some 
injury.  Young  v.  Gray,  65  Tex.  99. 
See  also  Davis  v.  Dallas  Nat.  Bank 
(Tex.  Civ.  App.,  1894).  26  S.  W.  Rep. 
322.  where  the  same  ruling  is  made. 

And  the  order  is  subject  to  be  set 
aside  in  whole  or  in  part  by  the  court. 
Mills  V,  Paul  (Tex.  Civ.  App.,  1895), 
30  S.  W.  Rep.  ^42. 

The  Order  of  Trying  ConioUdated 
Caeee,  being  a  matter  entirely  within 
the  discretion  of  the  trial  judge,  his 
ruling  in  that  respect  is  not  reviewable 
on  appeal.  Jones  v,  Jones,  94  N.  Car. 
III. 

Exceptioni  on  Appeal. — It  is  too  late 
to  take  an  objection  to  the  order  for 
the  first  time  on  appeal;  the  excep- 
tions must  be  taken  at  the  time  the 
order  is  made  by  the  trial  court. 
Jones  V.  Jones,  94  N.  Car.  iii. 

1.  Burnham  v.  Dalling,  16  N.  J.  Eq. 
310. 

In  the  foregoing  case  the  chan- 
cellor says,  however,  that  **  the  same 
reason  exists  for  the  consolidation  of 
suits  in  equity  as  at  law,  though  from 
the  nature  of  the  proceeding  more 
caution  may  be  required  in  the  exer- 
cise of  the  power  by  this  court." 

There  is  strong  authority  against  the 
practice  of  consolidation.  In  Knight 
V,  Ogden,  3  Tenn.  Ch.  409,  the  chan- 
cellor comments  on  the  case  of  Burn- 
ham  V.  Dalling,  16  N.  J.  Eq.  310, 
above  cited,  as  follows  :  "In  Burnham 
V.  Dalling,  16  N.  J.  Eq.  310,  Chancellor 
Green  expressed  the  opinion  that  a 
court  of  equity  had  the  power  to  con- 
solidate causes,  with  or  without  the 
consent  of  the  complainant,  and  he 
ordered  three  suits  of  three  different 
wards  against  the  same  guardian,  after 
a  decree  rendered  in  each  case,  at  the  in- 
stance of  complainants,  to  be  consoli- 
dated for  the  purpose  of  taking  the 
accounts,  there  being  a  written  consent 
to  the  consolidation.  The  chancellor's 
opinion  as  to  the  power  of  the  court 
was,  consequently,  a  mere  dictum. 
He  concedes  that  even  at  law  the 
mode  of  consolidation  is  not  by  unit- 
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ing  the  several  actions  in  one  record. 
Citing  Clason  v.  Church,  i  Johns. 
Cas.  (N.  Y.)29." 

In  England  from  the  earliest  period 
the  practice  of  making  consolidation 
orders  in  chancery  has  been  discour- 
aged. A  complete  discussion  of  these 
cases  is  contained  in  a  long  opinion 
by  Carr,  J.,  in  Claiborne  v.  Gross,  7 
Leigh  (Va.)  331.  He  says  :  **  It  may 
not  be  amiss  to  quote  a  passage  from 
the  latest  case  I  find  in  the  English 
books,  in  which  the  vice-chancellor 
reviews  the  different  cases  on  the  sub- 
ject. It  is  the  case  of  the  Warden 
and  Fellows  of  Manchester  College 
V,  Isherwood,  decided  in  1829,  2  Sim. 
476,  2  Cond.  Eng.  Ca.  in  Ch.  506, 
where  the  vice-chancellor  says:  •  The 
general  rule  is,  that  every  plaintiff 
shall  be  at  liberty  to  conduct  each 
suit  that  he  institutes,  in  what  way  he 
thinks  best.  At  law  there  is  one  ex- 
ception— in  the  case  of  policies  of  as- 
surance; and  the  question  is,  whether 
in  courts  of  equity  any  such  excep- 
tion has  been  allowed.  In  the  case 
of  Pyke  V.  Brock,  3  Gwill.  1345,  in 
the  year  1791,  a  motion  was  made  to 
consolidate  seven  tithe  suits.  In  that 
case  Chief  Baron  Eyre  speaks  of  the 
practice  as  if  it  were  common;  but  the 
reason  assigned  for  making  the  order 
was,  that  no  cause  was  shown.  In 
Keighley  v.  Brown,  16  Ves.  [Jr.]  344, 
in  1809,  a  motion  was  made,  before 
answer,  to  consolidate  tithe  suits. 
Lord  Eldon  is  represented  as  stating 
his  opinion  that  the  Court  of  Ex- 
chequer did  very  freely  consolidate 
cases  of  this  description;  but  it  appears 
that  he  mentioned  the  point  to  Baron 
Thompson,  who  had  no  idea  that  the 
order  was  of  course  in  the  Court  of 
Exchequer,  though  sometimes  made 
under  special  circumstances;  and  Lord 
Eldon  refused  to  make  any  order.  In 
1819,  in  the  case  of  Forman  v.  Blake.  7 
Price  654,  a  motion  was  made,  after 
answer,  to  consolidate  tithe  causes. 
The  chief  baron,  Richards,  said:  "I 
never  heard  of  an  order,  in  the  course 
of  my  experience,   for  consolidating 


OMMlidation         CONSOLIDATION  OF  ACTIONS.  iaBfdtr. 

2.  When  Consolidfttion  Allowed — a.  In  6£NERAL.^-£qUity  will 
interfere  to  Restrain  the  prosecution  of  separate  actions,  and  to 
have  the  rights  of  the  parties  determined  in  a  dingle  suit,  when 
convenience  ahd  the  ends  of  justice  will  be  subserved  by  an  in- 
vestigation and  determination  of  the  whole  controversy  in  a  single 
action.* 

causes  in  equity,  nor  can  I  conceive  In  Extreme  Caeet  to  BiipoM  ol  Fn^ 

upon  what  principle  it  can  be  don^.  tTMtM  Litigation.  —  Three  distinct  ac- 

There  are  ttiahy  reason^  why  it  should  iions  at  law  Wer^   brought  between 

not;  and  if  it  be  the  practice,  it  is  est-  dlftefent  parties  plaintiff,  on  the  same 

traordinaty."     And  upon  referring  to  claim  against  the  same  defendant.    It 

the  registrar,  he  said  there  was  a  case  appeared   by  the    record   that   there 

wherein  a  similar  application  had  been  were  long  and  complicated  accounts, 

made,  about  twenty-four  years  ago,  amounting    to     many    thousands    of 

in  about  1795,  wheti  the  cburt  refused  dollars,    which    would    necessitate  a 

the  application,     tn  1620,  in  Formah  protfacted   investigation,    continuiog 

r.   South  wood,  8  Price  572,  a  motion  for  many  years,  were  each  action  tried 

was  made  to  consolidate    tithe  silltS,  separately.       tender     these    circum- 

before  answer;  and  that  was  refused;  stances  equity  interfered  and  consoli- 

and  it  was  stated  (see  page  575)  that  dated  the  parties  and  causes.    Wilson 

a  similar  application  had  been  made  f .  kiddle.  46  Ga.  609. 

in  the  case  of  Davies  v,  Mosely  [8  Price  feilU  Mled  by  Different  GfMltMV.  - 

575],  in  May  of  the  same  year,  and  re-  Where  complainants    are  seeking  to 

fused  with  costs.     These  are  all  the  reach  and  subject  to  the  satisfaction 

cases  in  print.     Bilt  in  a  manuscript  6f  their  respective  judgments  the eqoi- 

case   of   iCynastan    v.    Perry,    before  table  assets  of  their  judgment  debtor, 

Lord  Eldon  in  February  and  March,  and,  being  thus  in  pursuit  of  the  same 

1826,  a  motion  was  made  to  consolidate  fund,  it  is  expedient  that  their  rights 

tithe   suits,   before    answer,   atid   re-  should  be  litigated  aAd  deteroained  in 

fused."*      See    to     the    same     effect  the  same  proceeding^,  a  consolidation 

Knight  V.  Ogden,  3  Tenn.  Ch.  409.  of  the  bills  filed  by  the  diflfercnt  crcdi- 

The  court  in  Wooster  v.  Case  (Su-  tors  as  tomplainants  Is  proper.    Rus- 

preme  Ct.),  1^  N.  Y.  Supp.  769,  said :  sell  v,  Chicago  Trust,  etc.,  Bank,  i39 

**We   do  not  say,  however,  and   are  III.   538;   Taylor  v.  Watkins,  7  J-  J* 

not  prepared  to  hold,  that  in  a  proper  Marsh.  (Ky.)  563. 

case  equitable  actions  cannot  be  con-  As  was  said  by  Bland,  C,  in  Camp- 

solidated."  bell's  Case,  i  Blaftd  (Md.)  209:  "On 

Inherent  and  Oiioretid&ary.  —  It   has  taking  a  retrospective  view  of  the 

beeti  held  that  the  power  of  a  court  of  varlotis  proceedings  which  have  been 

equity  to  consolidate  bults)  is  inherent  had  in  relation  to  this  estate,  and  thfc 

and  discretionary,  and  does  not  depend  disposition   which   has  been  already 

upon  ally   statute    for   its  existence,  made  of  some  of  it  for  the  benefit  of 

Biron  r.  Edwards,  77  Wis.  485;  Story  the  devisees  and  creditors  of  the  de- 

Eq.  PI.  (loth  Am.  ed.),  §  ^87,  note  a.  Ceafeed,  it  is  sufficiently  obvious  that 

There  is,  however,  some  conflict  in  to  facilitate  the  further  progress  of  the 

the  cases  oh  the  subject,  as  appears  court  in  this  matter  it  will  be  neces- 

from  the  cases  above  cited.     The  fol-  sary    to  consolidate,  and  have  them 

lowing    hold    that    there  are  certain  henceforth   considered    as  one   suit, 

limitations  on  the  power:     Beach  v.  covering  all  matters  within  reach  of  a 

Wood  yard,   5   W.  Va.  231;  Wyatt   i'.  creditor's  suit,  and  of  a  bill  filed  by 

Thompson,  10  W.  Va.  64$;  Patterson  the  legatees  and  devisees  foradistn- 

V.  Eakln,  87  Va.  49.  butlon  of  the  surplus  after  the  W*- 

1.  Cornell  v.   McCann,  37  Md.  8g;  ment  of  debts.  And  it  is  also  obviously 

Campbell's  Case,  4  Bland  (Md.)  2og;  necessary   that    these  executors  and 

Grant  v.  Davis,  $  Ind.  App.  116;  Con-  trustees  should,  all  of  them,  be  called 

over    V.    Conover.    i    N.    J.    L.    403;  to  an  account.     I  shall  therefore  order 

Wooster  1/.  CaSe  (Supreme  Ct.),  12  N.  sale,  consolidate  the  cases,  and  direct 

Y.  Supp.   769:   Patterson  v.  Eakin,  87  an  account  to  be  taken.'* 

Va.  49;  Birod  v.  £d wards,   77  Wis.  Anda  Jadgment  Cf^ditor'sfiiUruaybe 

477«  instituted  by  one  or  any  nunjbcr  ol 
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b.  Rule  of  Pleading  not  Changed. — The  fact  that  several 

suits  are  consolidated,  or  considered  as  consolidated,  does  not 
change  the  rules  of  equity  pleading  nor  the  rights  of  the  parties. 
These  rights  must  still  turn  upon  the  pleadings,  proof,  and  pro« 
ceedings  in  the  respective  causes.^ 

creditors  who  may  choose    to  unite,  entire  record.'*     Burnham  v,  Dalling, 

They  may  invite  others  to  come  in  and  i6  N.  J.  £q.  310. 

join  them  in  the  prosecution  of  the  And  an  appeal  by  the  complainants 

suit,  but  unless  they  do  so  the  court  in  one  of  the  bills  brings  up  that  case 

cannot,  by  compelling,  in  proper  cases,  only,  and  leaves  the  other  causes  in 

the  joinder  of  new  parties,  or  by  con-  the  court  below  and  the  decree  as  to 

solidating  the  action  with  other  pro-  them  in  full  force.    Ogburn  v,  Dunlap, 

ceedings,  deprive  the  original  suitors,  9  Lea  (Tenn.)  162. 

or  those  who  have,  with  their  consent,  Patent  Snitf. — Where   several  suits 

united   with   them,   of  any  priorities  of  like  nature  were   brought   to  test 

they    may    have    acquired    by   their  the  validity  of  a  patent  for  an  alleged 

superior     vigilance.       By    the    com-  new  and  useful  improvement  in  wells, 

mencement  of  such  an  action  a  pref-  commonly  known  as  the  "  drive  well." 

erence  is  created  by  way  of  equitable  for    damages    for    its    infringement, 

lien  as  to  such  real  estate  as  is  sought  and  to  restrain  the  defendants  from 

to  be  subjected,  and  a  lien  also  at-  further  manufacture  and  use,  the  bill 

taches  upon  choses  in  action  and  other  of  complaint  in  some  of  the  cases  al- 

personal  property  from  the  time  they  leging  the  manufacture  of  the  drive 

come  into  custody  of  the  court  through  wells,  and  in  others  the  use,  and  issue 

a  receiver  or  otherwise.     Monroe  v,  having  been  joined  in  all  the  cases, 

Lewald,  107  N.  Car.  655.  and  where  it  further   appeared   that 

Subjecting  Same  Property  to  DifTerent  the  same  solicitors  represented  all  the 

Claims. — Equity  will  order  cases  con-  defendants,  and  agreed  toenterastip- 

solidated  and  heard  together  for  the  ulation  in  writing  that  judgment  might 

very  purpose  of  avoiding  the  conf  u-  be  entered  in  all  the  cases  if  the  final 

sion  which  might  ensue  from  subject-  decision  in  one  should  be  in  favor  of 

ing   the   same    property   to    different  the  complainants,  and  it  was  admitted 

claims,  without  determining  the  rights  that  one  case  of  each  class,  when  de- 

of  the  claimants  as  between  each  other,  cided,  would  dispose  of  all  the  others 

as  well  as  against  the  common  debtor,  of  the  same  class,  and  that  the  testi- 

Tharp  z/.  Cotton,  7  B.  Mon.  (Ky.)  636.  mony  relating  to  the  issues  in  one  suit 

See   M'Connico     v,    Moseley,   4    Call  of  a  class  would  apply  to  all  of  the  same 

(Va.)36o.  class,    a   consolidation   was  allowed. 

VegUgent  Preparation  —  Interpleader.  As  expressed    by   Nelson,  J.,   in   his 

— Where  a  case  is  wholly  unprepared  opinion:     **  In    view  of  these  admis- 

for  hearing,  and  the  complainants  are  sions    and    proposed    stipulation,     it 

guilty  qf  gross  negligence  in  its  prep-  would   be   manifestly   unjust   for  the 

aration,  it  is  irregular  and  erroneous  court   to   compel   each   defendant    to 

to  consolidate  the  suits.     But  if  the  incur   the   expense   of  preparing   for 

suits  are  permitted  to  remain  upon  the  hearing   and   argument   if   it   can   be 

docket  until  they  are  all  prepared,  or  avoided.     It  is  not  unusual  in  actions 

if  a  bill  of  interpleader  be   prepared  at    law,    and    the    reasoning   applies 

for  trial  at  the  time  that  other  suits  equally  to  equity  cases,  to  grant  such 

are  set  down  for  hearing,  it  seems  it  is  applications.     The  plaintiffs   are   not 

not  improper  to  consolidate  and  try  injured  thereby,  but  rather  benefited. 

them   together.     Biggs   v,    Kouns,    7  for  they  are  relieved  from  the  trouble 

Dana  (Ky.) 405.  and   expense  of  preparing  numerous 

1.  Mowry     v*    Davenport,     6     Lea  causes  for   hearing,  where   only   the 

^Tenn.)   82;    Brevard    v.    Summar,    2  same   questions  are   involved."     An- 

Heisk.  (Tenn.)  105;  Loflandv.  Coward,  drews  v*  Spear,   4  Dill.  (U.S.)  470. 

12  Heisk.  (Tenn.)  546.  See  Foxwell  v.  Webster,  4  De  G.,  J.  & 

*'  It  is   worthy   of  notice   that  the  S.  82. 

mode  of  consolidation  at  law  is  not  Partnership  Acoonnting.  —  Two  bills 

by  uniting  the  several  actions  in  one  for  accounting,  both  being  defective 
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in  Equity. 


3.  Identity  of  Parties  not  Essential — When  a  motion' is  made  to 
consolidate  suits  in  equity,  the  only  inquiry  is  in  respect  to  the 
identity  of  the  subject  matter  involved.  The  aim  of  the  chancery 
court  is  to  bring  in  all  the  parties  \n  interest,  and  in  order  to 
accomplish  this  object  it  will  consolidate  suits  wholly  without 
regard  to  the  identity  of  the  parties  plaintiff  and  defendant.* 


in  parties,  and  involving  transactions 
under  the  same  partnership,  were  filed. 
It  appeared  that  the  whole  contro- 
versy could  be  settled  by  one  bill. 
The  court  of  appeals  reversed  each 
decree,  dismissing  one  bill  and  remit- 
ting the  other  for  amendment.  Wing 
V,  Huntington,  Seld.  Notes  (N.  Y.  Ct. 

A  pp.)  2IO. 

1.  Woodburn  v,  Woodburn,  23  111. 
App.  289;  Russell  V.  Chicago  Trust, 
etc..  Bank,  139  111.  538. 

Justice  Bailey,  delivering  the  opin- 
ion of  the  court  in  Russell  v,  Chicago 
Trust,  etc.,  Bank,  139  111.  538,  says: 
**  A  very  different  rule  would  doubt- 
less apply  to  consolidation  of  suits  at 
law,  for  these  suits  cannot  properly 
be  consolidated  unless  the  adverse 
parties  in  each  are  identical.  But  no 
such  rule  applies  in  chancery." 

And,  a^  was  said  in  Moore  v,  Fran- 
cis, 17  Tex.  28,  •*  In  the  District  Court 
there  were  two  suits  pending  by  these 
appellees,  a  part  of  them  in  No.  2296 
and  2297,  on  the  docket.  The  court, 
without  an  application  from  either 
party,  ordered  the  two  to  be  consoli- 
dated and  tried  as  one  suit;  neither  of 
the  parties  objected  to  the  order  of 
the  court,  but  went  into  the  trial  of 
the  cases  so  consolidated.  We  refer 
to  the  reasons  given  in  the  other  case 
why  we  regarded  it  no  error  for  sev- 
eral plaintiffs  to  be  joined  together  in 
their  suit  for  freedom.  This  might 
have  been  objectionable  in  a  suit  at 
common  law,  under  the  English 
practice.  This  strictness  was  never 
observed  in  a  bill  in  chancery,  to 
which  proceedings  in  our  courts  may 
be  likened.  The  court,  having  all 
the  parties  before  them,  could  ad- 
just their  respective  rights  depending 
upon  the  same  title.  There  was  the 
same  title  relied  upon,  in  this  case,  for 
freedom,  by  all  of  the  plaintiffs.  If 
we  had  doubts  as  to  the  propriety  of 
consolidating  the  two  cases,  there  are 
two  considerations  that  would  deter- 
mine our  judgment,  in  refusing  to  re- 
verse the  judgment.  The  parties 
were  present  and  made  no  objection, 
4nd  silence  under  such  circumstances 


should  be  regarded  as  a  consent  to 
the  order  made  by  the  judge;  and  sec- 
ondly, the  appellant  was  not  placed  in 
a  worse  condition  as  to  his  defense  to 
the  action,  and  therefore  has  sustained 
no  injury  from  the  two  cases  being 
tried  in  one." 

In  niinoif  a  consolidation  of  suits  in 
chancery  will  be  oifdered,  althoagh 
the  parties  are  different  and  the  cases 
involve  different  rights.  But  such 
practice  is  proper  only  under  the  stat- 
ute relating  to  the  enforcement  of 
mechanics*  liens  when  it  is  necessary 
to  enable  the  court  to  settle  and  ad- 
just the  rights  of  the  various  lien- 
holders  or  those  claiming  liens.  Thiel- 
man  v.  Carr,  75  111.  385;  Schnell  r. 
Clements,  73  111.  613. 

Actions  to  Enforce  Lieni. — Two  causes 
of  action  to  enforce  liens  for  two  as- 
sessments made  on  the  same  land  at 
different  times  may  be  united  in  one 
action  in  order  to  avoid  a  multiplicity 
of  actions.  However,  if  there  be 
some  substantial  reason  for  not  unit- 
ing them,  no  consolidation  will  be  al- 
lowed. Swamp,  etc.,  Dist.  v.  Feck, 60 
Cal.  403. 

As  to  costs  in  lien  cases  see  Califof' 
nia  Code  Civ.  Pro.,  §  1195. 

In  Kansas^  for  a  general  discussion 
of  the  consolidation  of  lien  causes,  see 
Harsh  v.  Morgan,  i  Kan.  293. 

In  Minnesota  if  a  claimant  brings  a 
second  lien  action,  it  may  be  consoli- 
dated with  the  prior  lien  action.  Mil- 
ler V,  Condit,  52  Minn.  455. 

In  New  York  one  who  is  made  a  de- 
fendant in  an  action  to  foreclose  a 
mechanic's  lien  in  which  all  the  equi- 
ties of  the  parties  might  be  passed 
upon  need  not  file  a  lien  to  protect  a 
claim  of  his  own  on  the  same  premises 
and  arising  out  of  the  same  transac- 
tion; and  if  he  does,  the  two  actions 
will  not  be  consolidated,  but  the  sec- 
ond may  be  dismissed  on  the  motion 
of  the  owner.  Graff  v.  Rosenbcrgh 
(N.  Y.  C.  PI.,  Special  Term,  August, 
1869),  cited  \n  a  note  to  Brinckerboff  f> 
Board  of  Education,  6  Abb.  Pr.,  N. 
S.  (N.  Y.  C.  PI.)  428. 

Under  section  18  of  the  Mechanics' 
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4.  Granting  of  Order  a  Matter  of  Discretion. — The  order  for  con- 
solidation in  equity,  as  at  law,  is  not  a  matter  of  right,  but  of  dis- 
cretion, and  upon  such  terms  as  the  court  may  direct.* 

Lien  Act  of  1885  the  New  York  City  tioiis  should  be  consolidated,  and  that 
Court  has  the  right  to  take  to  itself  the  plaintiff  in  the  second  be  regarded 
and  consolidate  for  trial  actions  pend-  as  defendant  in  the  first,  and  the  ac- 
ing  in  the  Supreme  Court  to  foreclose  tion  be  continued  in  the  name  of  the 
mechanics'  liens.  And  such  procedure  plaintiff,  and  that  the  third  and  fourth 
is  not  affected  by  section  6  of  the  judi-  be  consolidated,  with  leave,  after  an- 
ciary  article  of  the  constitution  of  the  swer  served,  to  move  for  consolidation 
state.  Boyd  v.  Stewart,  30  Abb.  N.  of  the  consolidated  actions  for  stay  of 
Cas.  (N.  Y.  City  Ct.)  127.  proceedings.  Held^  that  the  consoli<- 
Kotioe  in  Foreclosure  Suit. — In  lowa^  dation  of  the  two  partition  actions 
under  section  2734  of  the  Revised  Code,  was  improper,  as  was  also  that  of  the 
which  provides  for  notice  before  con-  foreclosure  actions.  Wooster  v.  Case 
solidation,  the  failure  to  give  such  no-  (Supreme  Ct.),  12  N.  Y.  Supp.  769. 
tice  in  a  foreclosure  suit  will  not  affect  1.  Burnham  v,  Dalling,  16  N.  J.  Eq. 
the  validity  of  a  decree  and  sale  which  310;  Beach  v,  Woodyard,  5  W.  Va.  231; 
might  have  been  made  without  con-  Wyatt  v.  Thompson,  10  W.  Va.  645; 
solidation,  the  defendant  having  been  Andrews  v.  Spear,  4  Dill.  (U.  S.)  470; 
properly  made  a  party  to  that  suit.  Patterson  v,  Eakin,  87  Va.  49. 
Willard  v.  Calhoun,  70  Iowa  650.  Appellant  Estopped  to  Question  Order. 
Foreclosure  Suits  in  New  Tork. — Where  —But  an  appellant  cannot  be  heard  in 
the  property  affected  by  several  mort-  a  court  of  equity  to  question  the  pro- 
gages  is  different,  although  the  de-  priety  of  an  order  of  consolidation:  i. 
fendants  are  the  same,  a  motion  to  When  he  is  not  a  party  to  the  litiga- 
consolidate  will  be  refused — First,  be-  tion  at  the  time  of  entering  the  order; 
cause  the  proceedings  are  in  rem^  and  2.  Where  he  makes  no  objection  to 
there  is  no  reason  why  one  parcel  the  order  in  the  lower  court;  and  3. 
should  bear  burdens  in  the  way  of  costs  Where  the  order  is  not  shown  to  have 
which  belong  to  another.  Secondly,  been  in  any  degree  prejudicial  to  his 
rights  of  individuals  differ,  and  one  rights.  Russell  z'.  Chicago  Trust,  etc., 
defendant  should  not  bear  that  which  Bank,  139  III.  538. 
belongs  to  another.  Kipp  v.  Dela-  Caption  of  Decree.— When  causes  are 
mater,  58  How.  Pr.  (N.  Y.  Supreme  consolidated  and  heard  together,  the 
Ct.)  184;  Bech  V.  Ruggles,  6  Abb.  N.  caption  of  the  decree  should  contain  a 
Cas.  (N.  Y.  Supreme  Ct.)  69;  Selkirk  description  of  the  causes.  The  decree 
V.  Wood,  9  Civ.  Pro.  Rep.  (N.  Y.  Su-  or  orders  should  set  out  the  fact  that 
preme  Ct.)  143;  Lockwood  v.  Fox,  8  the  causes  were  consolidated  and 
Daly  (N.  Y.)  127.  heard  together.  The  record  and  pa- 
Partition  and  Foreclosure. — Four  ac-  pers  of  another  suit  in  the  same  court, 
tions  were  instituted  in  the  same  court,  when  read  as  evidence  therein,  should 
two  to  partition  property  and  two  to  be  identified  in  the  cause  to  be  read  as 
foreclose  different  mortgages.  The  part  of  the  decree  in  the  Supreme 
partition  suits  were  brought  at  differ-  Court.  And  if  the  decree  is  only  en- 
ent  times,  the  foreclosure  proceedings  titled  as  of  one  cause,  an  appeal  in  that 
at  one  time.  The  property  in  the  par-  will  not  carry  up  the  other  on  the 
tition  actions  was  the  same,  and  in-  mere  recital  that  the  causes  were  con- 
cluded the  property  covered  by  the  solidated.  Tharpe  v.  Dunlap,  4  Heisk. 
mortgages.      The   plaintiffs   and    de-  (Tenn.)674. 

fendants  in  the  partition  actions  were  Nonservioe  of  Defendant. — Where  two 

different,  as  were  also  the   plaintiffs  causes  are  consolidated  in  equity,  the 

and    defendants    in    the    foreclosure  defendants    in    both   bills   being   the 

suits.     Issue  had  not  been  joined  in  same,  and  the  defendants  in  the  one 

the   second,   third,   or  fourth    action  bill  are  served  with  process,  but  not 

when  the  plaintiff  in  the  first  action  in  the  other,  the  fact  of  consolidation 

moved  the  court  to  enjoin  the  prose-  will   not    bring    the    defendants    not 

cution  of  the  second,  third,  and  fourth  served  before  the  court.     Brevard  v. 

actions.      On   that   motion  the   court  Summar,  2  Heisk.  (Tenn.)  97. 

ordered  that  the  first  and  second  ac-  Pleadings  no  Aid.  —  Where  actions 
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inS^tj, 


But  a  court  of  chancery  has  no  power  to  interfere  with  the 
rights  of  the  parties,  in  invitutn,  by  an  order  consolidating  inde- 
pendent suits,  of  purely  equitable  cognizance,  except  in  extreme 
and  clear  cases.* 


brpught  by  different  parties  are  con- 
solidated, without  change  in  the  plead- 
ings, the  complaint  of  one  plaintiff 
cannot  aid  that  of  another  of  which  it 
is  no  part.  Hinckley  t/.  Pfister,  83 
Wis.  64. 

But  for  the  Piqrpofa*  of  »  Hearing  the 
United  States  Circuit  Court  for  the 
District  of  Kansas  refused  to  consoli- 
date three  cases  pending  before  it  for 
foreclosure  of  different  mortgages 
given  by  a  defendant  railway  com- 
pany, but  intimated  that  for  purposes 
of  decree  and  sale,  if  all  the  mort- 
gages were  ripe  for  decree,  a  consoli- 
dation would  be  granted.  Brewer, 
C.J.,  said:  "That  the  court  has  power 
to  consolidate  cases  situated  as  these 
are,  I  have  no  doubt;  and  if  all  were 
now  ripe  for  decree,  my  impression  is 
that  equity  would  require  a  consoli- 
dation. But  the  cases  are  not  ripe 
for  decree,  and  there  is  no  certainty  as 
to  when  either  one  will  be.  If  one  be 
delayed,  while  another  is  speeded,  it 
may  be  that  consolidation  will  never 
be  proper;  for  the  mortgagee  who  is 
prompt  ought  not  to  suffer  for  the  de- 
lay of  one  who  is  a  laggard.  The  mo- 
tion to  consolidate  will  therefore  be 
denied,  with  leave  to  renew  the  same 
when  either  is  ripe  for  decree."  Mer- 
cantile Trust  Co.  V.  Missouri,  etc.,  R. 
Co.,  41  Fed.  Rep.  8. 

Trust  Qoed  ForeolGiure. — Two  actions 
by  the  same  plaintiff  to  foreclose  a 
trust  deed  in  the  nature  of  a  mortgage, 
the  one  action  being  against  A,  the 
other  being  against  A  joined  with  B, 
the  claims  sued  on  being  all  due  to 
plaintiff  and  secured  by  the  same  deed 
of  trust  or  mortgage  on  the  same 
property,  may  be  consolidated.  And 
this  though  B  is  individually  liable 
with  A  on  the  obligation.  Johnston 
v»  Luling  Mfg.  Co.  (Tex.  Civ.  App., 
1894),  34  S.  W.  Rep.  996. 

Truiteoi  aa  Vomin^l  Partiei. — Where 
two  bills  are  filed  in  the  Circuit  Court 
by  the  same  complainant  to  foreclose 
trust  deeds  made  by  A  and  his  wife, 
the  plaintiff  in  error,  each  to  secure 
the  payment  of  a  separate  note  of  A 
and  in  which  there  are  different  trus- 
tees, each  bill  alleging  that  the  plain- 
tiff in  error  has  or  claims  some  inter- 


est in  the  premises,  but  stating  noth- 
ing showing  any  personal  liability  by 
her  to  pay  the  debts,  an  order  "  (hat 
said  causes  be  consolidated  and  tried 
and  treated  hereafter  as  one  case  "  is 
proper,  as  the  trustees  are  only  nom- 
inal parties,  having  no  beneficial  inter- 
est, and  therefore  the  plaintiff  in  error 
suffers  no  injury  by  such  an  order. 
Brown  v.  Kennicott,  30  111.  App.  89. 

1.  Knight  V.  Ogden,  3  Tenn.  Ch.  409. 
In   that  case,   after  an   extended  re- 
view of  the  authorities,  the  chancellor 
said:  "  The  general  rule  undoubtedly 
is,  that  every  suitor  shall  be  at  liberty 
to  conduct  his  suit  as  he  may  be  ad- 
vised.    The  court  ought  to  have  00 
authority  to  hamper  him  by  tying  him 
on  to  other  parties,  compelling  him  to 
await  their  acticn,  or  be  subject  to  the 
delays   incident    to    their    judgment, 
their  whim,  or  their  fate,  as  by  death 
or    marriage.      There    is    even    less 
reason  for  forcing  defendants,  against 
their  wishes,  into  a  boat  with  others; 
for,  having  been  brought  into  court 
by  one  party,  they  may  well  say,  We 
prefer  to  fight  it  out  with  that  party. 
Nor  is  there  any  particular  advantage 
to  be  gained  by  a  consolidation  in  iff- 
vUum^  where  each  record  must,  after 
all,  be  kept  separate  and  stand  or  fall 
on    its    own    merits.      Such   matters 
should  be  left  exclusively  to  the  par- 
ties, whose  self-interest  will  dictate 
a  better  agreement  for  both  than  the 
court  can  force  upon  either.    And  the 
matter  of  costs  is  always  in  the  dis- 
cretion of  the  court,  to  be  used  so  as 
to  prevent  a  multiplicity  of  suits  and 
decrees  from  proving  profitable,  where 
such  multiplicity  is  possible.    The  less 
the  parties  are  interfered  with  by  the 
court,  in  the  exercise  of  their  U^t}- 
mate  rights,  the  better.     For  it  will 
limit  the  appeals  to  the  discretionary 
intervention  of  the  court — often  a  dan- 
gerous  and   always   a    disagreeable 
duty.     It  will,  moreover,  tend  to  con- 
fine litigation  within  narrower  liioits, 
secure  simplicity,  and  prevent  confu- 
sion.    I  am  of  opinion  that  the  Court 
of  Chancery  has  no  power  to  interfere 
with  the  rights  of  the  parties,  ininvir 
turn,  by  an  order  consolidating  inde- 
pendent suits,  of  purely  equitable cog- 
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5.  Effect  of  Order  if  Granted. — In  equity  an  order  of  consolida- 
tion simply  has  no  other  effect  than  to  hear  the  cases  thus  con- 
solidated, at  the  same  time.  The  issues  remain  precisely  on  the 
pleadings  as  they  were  before,  and  between  the  same  parties,  and 
are  to  be  determined  exactly  as  if  the  cases  were  heard  sep- 
arately.* 

6.  Consolidation  of  Law  and  Equity  Oanaes. — Where  two  causes 
of  action  involve  substantially  the  same  facts — the  one  begun 
as  a  suit  in  equity  and  the  other  as  an  action  at  law — the  two 
causes  will  be  consolidated  by  and  tried  in  the  equity  court, 
provided  the  equitable  jurisdiction  is  the  first  to  attacn.'     For  it 

nizance.    And  if,  in  the  breaking  down  action  was  commenced,  in  compliance 

o\  the  lines  of  distinction  between  law  with  this  order,  and  on  motion  of  the 

and  equity,  and  the  blending  the  ju-  plaintiff   was  consolidated   with  the 

risdiction  of  the  courts,  cases  should  first    action.      Defendant    appealed, 

arise  which,  in  analogy  to  the  rule  at  Held^  no  error.     The  appellate  court 

law,  might  be  consolidated,  the  exer-  said:  "  We  think  the  consolidation  of 

cise  of  such  power  should  be  declined,  these  two  actions  was  entirely  proper, 

except  in  extreme  and  clear  cases."  The  cause  of  action,  against  the  con- 

1.  Masson  v,  Anderson,  3  Baxt,  tractor  for  the  debt,  and  against  the 
(Tenn.)  290.  See  also  Midland  R.  owner  to  enforce  the  lien  in  satisfac- 
Co.  V,  Island  Coal  Co.,  \%t  Ind.  386,  tion  of  the  debt  when  adjudged. 
The  court  in  the  case  first  cited,  how-,  should  have  been  united  in  one  suit." 
ever,  disapproves  of  the  practice,  Lookout  Lumber  Co.  v,  Sanford,  112 
and  said  that  "  while  there  may  occa-  N.  Car.  655.  See  also  Brugman  v. 
sionally  arise  a  case  where  it  ^lay  be  McGuire,  32  Ark.  733. 
convenient  to  hear  cases  together,  as  In  Geor^  equity  and  common-law 
for  the  adjustment  of  prforities  in  cases  cannot  be  tried  together,  as  there 
several  attachment  bills  against  the  is  no  law  which  empowers  the  Supe- 
same  property  or  funds,  and  the  rior  Court  to  try  an  equity  and  a  com- 
proper  appropriation  of  the  fund  be-  mon-law  case  at  the  same  time  and 
tween  the  parties  having  liens  on  before  the  same  jury,  against  the  pro- 
the  same,  yet  there  can  be  but  few  test  and  without  the  consent  of  either 
cases  where  such  practice  is  of  any  party,  Rosser  v,  Cheney,  64  Ga.  564. 
advantage;  and  as  confusion  and  mix-  Jiwst  Hfw  To^k  Fractice  the  joinder 
ing  separate  and  distinct  cUims,  by  of  several  causes  of  action  is  expressly 
combining,  as  in  this  ca$e,  about  five  authorized,  whether  legal  or  equitable 
different  original  bills,  with  two  or  In  their  character,  or  both,  where 
three  cross  bills,  in  one  record,  give  they  both  arise  out  of  the  same  trans- 
courts  great  labor  and  annoyance  in  action,  or  transactions  connected  with 
disentangling  the  case  and  arriving  the  same  subject  of  action.  Lattin 
at  the  issues  between  the  respective  ».  McCarty,  41  N.  Y,  107,  citing  N, 
parties  to  the  different  bills,  the  prac-  Y,  Code  Civ.  Pro..  §  167;  Phillips  v, 
tice  is  one  subject  to  most  serious  ob-  Gorham,  17  N.  Y.  270;  Laub  v,  Buck- 
jection,  and  one  not  only  not  to  b^  miller,  17  N.  Y.  626;  Bidwell  v.  Astor 
encouraged,  but  to  be  reprobated,  and  Mut.  Ips.  Co.,  16  N*  Y.  263;  New  York 
is  earnestly  disapproved.**  Ice  Co.  v.  North  Western  Ins.  Co.,  23 

8.  Evans  V.  McConnell  (Iowa,  1895),  N.  Y.  357;  Reubens  v,  Joel,  13  N.  Y. 

63  N.  W.  Rep.  570.  488. 

Bule  muslrated.— Plaintiff  brought  a  4oUoii  at  Vm  Transferred  to  Squity 
suit  to  foreclose  a  lien  and  recov-  Docket. — Inlowa,  under  section  2617  of 
ered  judgment  to  enforce  the  same,  the  Revision  of  i860,  a  court  of  equity 
Defendant  appealed.  (Lookout  Lum-  will  refuse  to  consider  an  action  at 
ber  Co.  v.  Mansion  Hotel,  etc.,  R.  law  which  has  been  ordered  tran^- 
Co.,  109  N.  Car.  658.)  The  Supreme  ferred  to  the  equity  docket  and  con- 
Court  remanded  the  cause  to  the  Su-  solidated  with  a  cause  in  equity  al- 
perior  Court,  to  the  end  that  the  copr  ready  pending,  unless  the  issues  in 
tractor  be  maiiB  a  party*     Another  the  action  at  law  have  been  made  up 
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is  a  principle  of  equity,  that  when  the  jurisdiction  of  the  court 
attaches,  it  is  authorized  to  go  on  and  do  complete  justice  be- 
tween the  parties,  although  in  accomplishing  this  result  it  may 
decree  on  matters  cognizable  at  law.* 

v.  COK8OLIDATIOK  OF  Gboss  Actioks. — Neither  the  common 
law  nor  any  statute  has  ever  authorized  the  consolidation  of 
cross  actions,  because  from  their  very  nature  they  cannot  be 
joined  in  one  action.* 

VI  CONSOUDATIOK  OF  APPEALS— 1.  Suits  on  Distinct  Causes  of 
Action. — There  is  no  rule  of  law  which  empowers  an  appellate 
court  to  consolidate  suits  brought  upon  distinct  causes  of  ac- 
tion.' 

and  the  question  whether  the  defense  charged  B  with  having  failed  \o  pay 

is  of  an  equitable  nature  determined,  his  acceptance  given  under  the  agree- 

McHenry  v.  Sypher,  12  Iowa  585.  ment.     These    were    A's    causes   of 

A  Special  Statutory  Action  to  charge  action  against  B.    On  the  other  hand, 

the  heirs  and  grantees  with  the  de-  B  charged  A  with  having  broken  the 

cedent's    obligation    should    not    be  agreement.      This  was  B's  cause  of 

united  with  a  special  equitable  action  action  against  A.     The  court  refused 

to  have  the  executor's  obligations  de-  to  consolidate  these  cross  actions,  and 

creed  to  be  a  lien  upon  the  estate,  said:  '*  Among  the  various  incongni- 

Hay  ward  v.   McDonald,   7  Civ.  Pro.  ities   engendered  were  the  blending 

Rep.  (N.  Y.  Supreme  Ct.)   103;  Mer-  of  subjects  not  legally  compatible,  the 

sereau  v.  Ryerss,  3  N.  Y.  262;  Greene  bringing  of  each  party  to  take  incon- 

V.  Martine,  27  Hun  (N.  Y.)  247;  Butts  sistent  positions,  the  rejection  of  the 

V.  Genung,  5  Paige  (N.  Y.)  254;  Scher-  rule  requiring  evidence  to  be  confined 

merhorn  v.  Barhydt,  9  Paige  (N.  Y.)  to  the  points  legitimately  in  issue,  and 

28.  rejection   of   the  law  governing  set- 

Xortgage  and  Kote  Consolidated. — A  off."  See  also  i  Shinn*s  PI.  &  Pr., 
foreclosure  suit  and  an  action  to  re-  §  808  (d);  Story's  Eq.  PI.  (loth  Am. 
cover  the  debt  may  be  consolidated  ed.),  §287,  note  a;  Woodburn  r.  Wood- 
where  the  parties  are  identical,  al-  burn,  23  III.  App.  289;  State  v.  Han- 
though  holders  of  liens  made  parties  nibal,  etc.,  R.  Co.,  89  Mo.  571;  Win- 
in  the  former  action  are  not  interested  ninghoff  v.  Wittig,  64  Wis.  180. 
in  the  latter.  Howlett  v.  Martin,  3  8.  Wallace  v,  Eldrcdge,  27  Cal.  498. 
W.  L.  G.  (Ohio)  266.  In  the  foregoing  case  plaintiff  sued 

Where  two  actions,  one  to  recover  defendant  in  the  lower  court  upon  a 
possession  of  certain  personal  prop-  judgment  obtained  by  him  in  that 
erty  secured  by  a  note  and  a  chattel  court,  and  in  the  action  upon  the 
mortgage,  the  other  to  have  a  certain  judgment  recovered  judgment  by  dc- 
deed  decreed  to  be  a  mortgage,  are  fault,  and  on  appeal  moved  to  con- 
consolidated,  the  decree  should  limit  solidate  this  cause  with  an  appeal 
the  amount  to  be  made  by  a  sale  of  from  another  judgment,  and  that  the 
the  chattel-mortgaged  property  to  two  causes  be  considered  together. 
S4ich  sum  as  such  mortgage  was  given  The  court  denied  the  motion,  saying: 
to  secure.  Danielson  v,  Gude,  11  "  The  appellant  moves  that  we  may 
Colo.  87.  consolidate  this  cause  with  his  appeal 

1.  Burckhardt  v.  Burckhardt,  36  from  another  judgment,  and  consider 
Ohio  St.  261;  Buckner  v,  Mear,  26  the  two  causes  as  one, and  thus  in  effect 
Ohio  St.  514;  Smith  v,  Richmond,  15  incorporate  into  the  second  case  a  fact 
Cal,  501;  I  Pomeroy  Eq,  Jur.  (2d  ed.),  that  not  only  did  not  appear  in  the 
8  237.  record  as  it  came  to  this  court,  but 

2.  Harris  v.  Sweetland,  48  Mich.  no.     which  was  not  in  issue  or  established 
The  Beaaon  of  the  Bole  as  stated  in     in  the  case  while  in  the  court  belotr. 

the  text  is  forcibly  shown  fn  the  case  We  know  of  no  rule  empowering  ns 
last  cited.  A  charged  B  with  having  to  consolidate  suits  brought  upon  dis- 
broken  an    agreement,   and    further    tinct  causes  of  action.     If  the  coo- 
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of  Appeal! . 


2.  Orders. — But  the  appellate  court  will  consolidate  different 
orders  arising  collaterally  out  of  the  same  cause  of  action,  when 
the  consolidation  will  prevent  delay,  costs,  and  a  possible  confu- 
sion of  the  record.* 


solidation  should  be  made,  the  de- 
sired result  would  not  ensue;  for  in 
the  trial  of  the  second  case  the  re- 
versal of  the  first  judgment  would  be 
merely  matter  of  evidence,  to  be  of- 
fered in  proof  of  an  issue  of  fact,  if 
one  had  been  made  in  the  case.  If 
the  decision  of  the  court  below  was 
correct  when  it  was  made,  the  appel- 
late court  will  not  reverse  it,  and 
certainly  it  will  not  do  so  by  reason 
of  any  matter  of  fact  that  was  not 
shown  or  offered  in  the  court  below.*' 

In  Xaryland,  under  §  8,  art.  49,  of 
the  code,  the  City  Court  on  appeal 
has  no  power  except  to  affirm  or  re- 
verse judgments  in  suits  instituted 
before  a  justice  of  the  peace.  It  can- 
not consolidate  them.  Presstman  v. 
Beach,  61  Md.  204. 

Soparate  BIUb  of  Exoeptlons. — In  Geor- 
gia, when  the  appellate  court  obtains 
jurisdiction  in  several  cases,  by  sev- 
eral and  separate  bills  of  exceptions, 
it  will  consolidate  and  try  the  cases 
together.  South  Carolina  R.  Co.  v. 
People's  Sav.  Inst.,  64  Ga.  18. 

Separate  Appeals. — In  California,  al- 
though causes  are  consolidated  by 
order  of  the  court  below  upon  consent 
of  counsel  for  the  respective  parties, 
yet  this  fact  does  not  allow  the  causes 
thus  consolidated  to  be  considered  to- 
gether upon  appeal,  provided  sepa- 
rate motions  for  new  trials,  separate 
bills  of  exceptions,  and  separate  ap- 
peals are  filed  in  each  cause,  and 
each  is  presented  to  the  appellate 
court  upon  its  own  record.  Harftion 
V.  San  Francisco,  etc.,  R.  Co.,  86  Cal. 
617. 

In  Kichigan,  under  How.  Stat., 
§  7395f  two  appeals  may  be  consoli- 
dated for  the  purposes  of  trial,  when 
the  trial  is  to  be  without  a  jury  and 
the  suits  are  between  the  same  parties, 
upon  parts  of  the  same  account 
which  can  only  be  settled  and  adjudi- 
cated in  the  same  court,  and  under 
the  statute  cannot  be  made  the  sub- 
ject of  cross  actions.  The  court  may, 
under  these  circumstances,  of  its  own 
motion  order  the  two  suits  consoli- 
dated. Wisner  v,  Mabley,  70  Mich. 
271. 

In  England  the  appellate  court  will 


consolidate  appeals  at  any  stage,  if 
they  deal  with  practically  the  same 
subject  matter,  even  where  some  of 
the  appeals  arise  in  suits  not  insti- 
tuted for  some  length  of  time  after 
the  other  appeals  are  admitted.  This 
practice  saves  expense.  Hiddingh  v, 
Denyssen,  L.  R.  12  App.  Cas.  107. 

Separation  after  Coniolidation.  — 
Where  causes  are  properly  consoli- 
dated at  the  outset,  and  afterwards 
separated,  but  in  such  a  manner  as 
not  to  change  their  character,  they 
may  be  again  consolidated  on  appeal 
if  no  substantial  prejudice  accrues  to 
the  plaintiff  in  error  by  such  consoli- 
dation. It  is  intimated  that  separa- 
tion after  consolidation  may  be  ir- 
regular practice.  Newberry  v.  Alex- 
ander, 44  Ohio  St.  346. 

In  Kaneae,  several  cases  upon  the 
same  general  subject  may  be  consid- 
ered and  determined  by  the  same 
jury,  if  all  the  parties  thereto  con- 
sent, and  especially  so  when  conven- 
ience and  economy  are  attained  there- 
by. But  in  the  absence  of  such  consent 
there  is  no  authority  to  try  separate 
and  distinct  appeals  of  this  class  to- 
gether; at  least  where  there  is  noth- 
ing to  show  that  there  is  a  dispute 
between  the  appellants,  as  to  the  in- 
terests of  each  in  the  premises,  and 
no  claim  is  made  that  there  is  a  de- 
fect of  parties,  and  no  request  made 
to  allow  or  require  amended  or  new 
pleadings  to  be  filed.  Ortman  v. 
Union  Pac.  R.  Co.,  32  Kan.  419. 

In  Minnesota,  where  one  plaintiff 
obtains  several  awards  in  his  favor, 
in  condemnation  proceedings,  and 
takes  separate  appeals,  the  Circuit 
Court  may  consolidate  these  appeals 
into  one  action,  if  it  does  not  appear 
that  any  other  plaintiff  to  whom  an 
award  was  made  will  be  prejudiced 
thereby.  Washburn  v.  Milwaukee, 
etc.,  R.  Co.,  59  Wis.  364. 

1.  Oldfather  v.  Zent  (Ind.  App., 
1894),  39  N.  E.  Rep.  221.  In  that 
case  an  appeal  from  an  order  deny- 
ing a  new  trial,  and  an  appeal  from 
an  order  sustaining  a  demurrer  to 
a  complaint  filed  to  obtain  a  new 
trial,  were  consolidated.  Lotz,  J., 
in  his  opinion    said:    "If   the   first 
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Ooualidacion  in    CONSOLIDA  TION  OF  ACTIONS.     Fadanl  Oawti. 
Vn.   COVBOLIBATION    HT   THB  FSBIBAI.  COVBTS^l.  GtMFftl  Bole. 

— It  is  the  common  practice  in  the  federal  courts  to  consolidate 
cases  between  the  same  parties,  or  between  the  same  interests, 
wherever  time,  labor,  and  expense  can  be  saved.*  And  a  mere 
technical  change  in  the  name  of  a  party  does  not  operate 
to  prevent  consolidation,  provided  the  interests,  the  questions, 
the  controversies,  and  the  real  parties  are  identical,*  But  con- 
solidation will  be  refused  when  there  is  a  material  difference  in 
the  parties  to  the  suits  and  it  does  not  appear  reasonable  to  the 
court  to  consolidate  them.' 

2.  On  a  ftaeBtion  of  Law. — The  causes  pending  must  be  of  like 
nature,  and  all  must  present  substantially  the  same  questions.  If 
the  defendants  are  brought  into  antagonism  with  each  other,  as 
well  as  with  the  plaintiff,  it  is  always  the  duty  of  the  court  io 
discriminate  between  the  respective  duties  and  liabilities  of  the 
defendants.* 

appeal  should  be  reversed*  and  the  tice  Gray  in  Mutual   L.   Ins.  Co.  v. 

lower  court  directed  to  grant  a  new  Hillmon,  145  U.  S.  285. 

trial,  we  would  have  this  anomalous  2.  Wabash,  etc.,  R.  Co.  v.  Central 

condition  resulting:  a  cause  pending  Trust  Co.,  23  Fed.  Rep.  513.     In  that 

in   this   court,   seeking   a   new   trial,  case  a  suit  in  th'e  state  court  was  re- 

when  a  new  trial  had  been  already  moved  to  the  federal  court,  and  there 

granted.     The  appellee  might  be  put  consolidated  with  a  cross  bill  already 

to  the  trouble  and  expense  of  showing  pending  in  the  federal  court, 

this  state  of  facts  in  order  to  procure  8.  Central   Trust  Co.    v.   Virginia, 

a  dismissal  of  the  second  appeal.     If  etc..  Steel,  etc.,  Co.,  55  Fed.  Rep.  769; 

the  first  appeal  should  be  affirmed  and  Wyatt  v.  Thompson,  10  W.  Va.  645. 

the  second  reversed,  a  new  trial  does  4.    Keep   v,    Indianapolis,  etc.,  R. 

not  necessarily  follow.     The  order  of  Co.,  10  Fed.  Rep.  454,  where  the  court 

the  court  would  be  to   overrule  the  said:    "  The   cases    were   peculiar  io 

demurrer  to  the  complaint,  and  pro-  several  respects.      The   wrong  done 

ceed  to  try  the  issues  joined.     The  occurred   under    such   circumstances 

trial  might  or  might  not  result  in  an  as  at  first  blush  to  make  it  a  question 

order  for  a  new  trial.     The  immediate  between  the  defendants  inter  use  as 

purpose  of  the  first  appeal  is  to  obtain  to  which  was  in  fault.     To  the  plain- 

a  new  trial,  and  the  ultimate  purpose  tiff,  who  could  have  but  one  satisfac- 

of  the  second  appeal  and  proceeding  tion,  it  was  immaterial  whether  one 

is  to  secure  the  same  result.     We  are  only  or  both  defendants  were  respoa- 

of  the  opinion   that   a  consolidation  sibie  to  him.     As  to  the  liabilities  of 

will  prevent  delay,  costs,  and  a  pos-  the  defendants  inter  sese^  he  bad  no 

sible  confusion  of  the  record.'*  concern.     He  had  a  right  of  recovery 

1.  Davis  V.  St.  Louis,  etc.,  R.  Co.,  against  both  (as  held),  and  if  either 

25  Fed.  Rep.  786.  paid  therefor  it  could  adjust  with  the 

And  the  same  rule  applies  to  pro-  other  any  controversy  which  might 

ceedings  in  equity  therein.     Deering  arise  between  them." 

V,  Winona  Harvester  Works,  24  Fed.  hvnA.    Litigations.  —  Where,    under 

Rep.  90.  land  litigations,  many  cases  in  eject' 

"Where  the  English  consolidation  ment   are   brought   by    one    plaiotid 

rule  has  not  been  adopted,  the  Amer-  against  different  tenants   in  posses* 

ican   courts,  state  and  federal,  have  sion,  the  main  subject  in  controverif 

exercised  the  authority  of   ordering  being  the  plaintiff's  title,  the  prevail- 

several  actions  by  one  plaintiff  against  ing  practice  is  for  the  court  to  order 

different   defendants   to   be  tried  to-  all  to  be  tried  at  once,   so  that  the 

geXher,  whenever  the  defense  is  the  court     can     determine    whether  the 

same,  and  unnecessary  delay  and  ex-  plaintiff  has  a  right  of  recovery  %8 

pense  will  be  thereby  avoided."    Jus-  against  the  defendants  wh^  cJaJQ  un* 
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T«Mtion  CON  SO  LI  DA  TION  OF  ACTIONS.  of  Cortt. 

9.  Oa  a  Queetioa  of  Fa^t. — When  cases  are  ordered  consolidated 
in  the  federal  courts,  for  purposes  of  trial  before  a  jury,  the 
proper  practice  is  to  try  them  at  the  same  time,  before  the  same 
jury;  but  each  case  is  to  be  treated' as  distinct  and  as  requiring  a 
separate  verdict.* 

4.  Coniolidation  o&  Bemoyal  of  Causes. — If,  on  removal  from  a 
state  court,  it  is  apparent  from  the  pleadings,  or  otherwise,  that 
no  economy  of  time  and  labor  would  result  from  a  consolidation, 
the  courts  are  very  likely  to  let  the  cases  stand  as  the  parties  have 
brought  them.*  But  where  the  parties  to  a  bill  filed  in  the  state 
court  and  removed  to  the  federal  court  are  the  same  as  the  par- 
ties to  a  cross  bill  previously  filed  in  the  federal  court,  and  the  ob- 
ject of  both  proceedings  is  the  same,  they  will  be  consolidated,* 

vni.  Taxation  of  Costs^I.  Power  is  Discretionary.— In  consoli- 
dating several  actions,  the  taxing  of  the  costs  is  to  be  determined 
in  the  exercise  of  a  sound  discretion.  This  is  the  rule  both  at 
common  law  and  by  statute.* 

der  a  common  title  adversely.     Keep  trespass  to  the  person,  and  the  other 

V.  Indianapolis,  etc.,  R.  Co.,  lo  Fed.  to  the  property  of  the  plaintiff,  arising 

Rep,  454.  out  of  the  same  transaction,    might 

I.    Keep   V,    Indianapolis,   etc.,  R.  have    been    consolidated    under    the 

Co.,  lo  Fed.  Rep.  454.  statutes    of    a  state    in   which    they 

The  practice,  as  stated  in  the  text,  originated.  They  were,  however,  re- 
is  based  on  the  Act  of  July  22,  X813  moved  from  the  state  court  into  the 
(now  §  921,  Rev.  Stat.)»  which  reads  Circuit  Court.  After  removal,  the 
as  follows:  "  When  causes  of  a  like  na-  Circuit  Court  ordered  them  to  be  tried 
ture  or  relative  to  the  same  question  at  the  same  time  and  to  the  same 
are  pending  before  a  court  of  the  Unit-  jury,  but  directed  the  jury  to  consider 
ed  States  or  of  any  territory,  the  court  them  separately,  the  same  as  if  each 
may  make  such  orders  and  rules  con-  case  were  alone  before  them.  Holmes 
cerning  proceedings  therein  as  may  be  r.  Sheridan,  i  Dill.  (U.  S.)  351. 
conformable  to  the  usages  of  courts  9.  Davis  v.  St.  Louis,  etc.,  R.  Co., 
for  avoiding  unnecessary  costs  or  de*  25  Fed.  Rep.  786. 

lay  in  the  administration  of  justice,  8.  Wabash,  etc.,  R.  Co.  v.  Central 

and  may  consolidate  said  causes  when  Trust  Co.,  23  Fed.  Rep.  513. 

it  appears  reasonable  to  do  so."    Keep  For   the  proper  form   of  an  order 

V.  Indianapolis,  etc.,  R.  Co.,  10  Fed.  transferring  actions  from  the  law  to 

Rep.  454.     Sec  Andrews  v.  Spear,  4  the    equity    docket,    in    the    federal 

Dill.  (U.  S.)  470;  Mutual  L.  Ins.  Co.  courts,  after  removal  from  the  state 

».  Hillmon,  145  U.  S.  285;  Union  Pac.  court,  upon  amotion  to  consolidate  in 

R.    Co.  V.  Jones,  49  Fed.   Rep.  344;  the  federal  courts,  see  Falls  of  Neuse 

Central  Trust  Co.  v,  Virginia,  etc.,  Mfg.  Co.  v,  Georgia  Home  Ins.  Co., 

Steel,  etc.,  Co.,  55  Fed.  Rep.  769.  26  Fed.  Rep.  i. 

Wo  Rrivity  of  Interest. — Where  com-  4.    Lindsay   v.   Wayland,   17    Ark. 

plainants'   causes  of  action  arise   at  385;    Meadows    v,    Rogers,    17    Ark. 

the  same  time  and  under  the  same  361;  Wilkinson  t^.  Johnson,  4  Hill  (N. 

resolution   of   a  board  of   directors,  Y.)  47;    Thompson    v.    Shepherd,    9 

but  the  complainants  have  no  com*  Johns.   (N.   Y.)  262;    U.   S.    Bank   v, 

munity   or   privity   of   interest,   they  Strong,  g  Wend.  (N.  Y.)  451;  Dunning 

may  perhaps  be  consolidated;  but  it  v.  Auburn  Bank^ig  Wend.  (N.  Y.)  23; 

seems  that  such  action  would  be  war-  Buie  v,  Kelly,  7  Jones  (N.  Car.)  266; 

ranted  only  on  the  motion  of  the  de-  Scott  v.  Brown,  i  Nott  &  M.  (S.  Car.^ 

fendant.      Summerlin    v,    Fronteriza  417;  Dews  v.  Eastham,  5  Yerg.  (Tenn.) 

Silver  Min.,  etc.,  Co.,  41  Fed.  Rep.  249.  297;  M'Rae   v.   Boast,  3  Rand.  (Va.) 

TratpiMttQ  Parson  and  to  Property. —  4S1;    Hollingsworth  v.    Brodrick,    4 

Two  actions  of  trespass,  the  one  for  Ad.  &  £1.  646,  31  E.  C.  L.  163. 
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CONSOLIDATION  OF  ACTIONS. 


of  Coftt 


2.  Costa  of  Bnle  Only. — The  utmost  power  of  the  court,  in  a 

case  proper  for  consolidation,  is  to  direct  the  costs  of  the  rule  to 
be  paid  by  the  plaintiff,  and  the  general  costs  should  be  allowed 
to  abide  the  issue,  subject  to  such  discretionary  powers  as  are 
vested  in  the  court  by  statute.* 

3.  Biscontinaed  Actions. — Where  actions  are  discontinued,  and 
only  the  consolidated  action  remains,  there  is  no  principle  by 
which  costs  in  the  actions  discontinued  can  be  included  in  another 
action,  even  though  the  latter  embraces  the  causes  of  action  in  the 
first  one.  Provision  for  such  costs  must  be  made  in  the  discontin- 
ued actions  before  they  finally  cease  to  exist.' 


In  Eqoity  the  taxation  of  costs  rests 
in  the  discretion  of  the  court.  Woos- 
ter  V.  Case  (Supreme  Ct.).  12  N.  Y. 
Supp.  76*9;  Ratcliffe  v,  Dakan,  16  Colo. 
100;  Putnam  v.  Lyon,  3  Colo.  App. 
144. 

And  the  court  will  interfere  by  in- 
junction and  grant  a  temporary  stay 
where,  by  the  prosecution  of.  numer- 
ous suits  at  one  and  the  same  time, 
costs  would  be  incurred  which  would 
be  onerous  and  oppressive.  Third 
Ave.  R.  Co.  r.  New  York,  54  N.  Y. 
162;  Dupignac  v,  Dupignac,  12  Civ. 
Pro.      Rep.     (N.     Y.     Supreme     Ct.) 

351. 
In  Indiana  a  person  who  has  several 

claims  maturing  at  different  dates, 
but  all  in  time  to  be  joined  in  one 
suit,  in  the  next  term  of  court,  is  not 
compelled  to  await  the  maturity  of 
all  the  demands  and  then  to  consoli- 
date them.  So  where  the  plaintiff  held 
two  notes  of  equal  amounts  against 
the  defendant,  due  respectively  Sep- 
tember 22  and  October  22, 1858,  and  in- 
stituted suit  upon  each  the  day  after 
maturity,  the  date  of  the  maturing 
note  being  more  than  ten  days  before 
the  commencement  of  the  term  of 
court  in  which  suit  was  begun,  and  no 
motion  appearing  to  have  been  made 
to  consolidate  the  two  suits,  the  lower 
court  refused  to  tax  the  costs  against 
the  plaintiff,  on  defendant's  motion. 
On  appeal,  affirming  the  judgment  of 
the  lower  court,  Hanna,  J.,  said: 
"  We  cannot  see  the  force  of  the 
argument  urged  by  appellant,  that  a 
person  having  several  claims  matur- 
ing at  different  dates,  but  all  in  time 
to  institute  one  suit  thereon,  is  by 
our  statutes  compelled  to  wait  until  all 
have  matured  before  bringing  suit. 
He  should  not  anticipate  a  breach  of 
each  of  the  promises  because  there 
had  occurred  a  failure  to  comply  with 
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one."  Wade  v,  Musselman,  15  Ind. 
77;  Ft.  Wayne,  etc.,  R.  Co.  ».  Clark, 
59  Ind.  [91. 

PlaintiffPr^udieed.— When  the  plain- 
tiff is  prejudiced  by  the  consolidation^ 
costs  may  be  imposed  upon  the  defend- 
ant as  a  condition.  Soloman  v.  Bel- 
den,  12  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  58;  Stafford  v.  Gold,  9  Pick. 
(Mass.)  533. 

1.  Buie  V.  Kelly,  7  Jones  (N.  Car.) 
266;  Meadows  v,  Rogers,  17  Ark. 
361;  Lindsay  v,  Wayland,  17  Ark. 
385;  Blake  v.  Michigan  Southern,  etc., 
R.  Co.,  17  How.  Pr.  (N.  Y.  Supreme 
Ci.)  228. 

But  see  Dews  v.  Eastham,  5  Yerg. 
(Tenn.)  297,  where  a  note,  in  order  to 
give  a  justice  of  the  peace  jurisdic< 
tion,  was,  by  agreement  between  the 
parties,  divided  into  several  small 
notes,  and  an  action  brought  on  each 
note,  which  actions, on  motion  of  plains 
tiff,  were  consolidated  and  proceeded 
in  as  one  cause,  and  it  was  held  not 
error  to  tax  all  the  costs  in  the  sev- 
eral cases  up  to  the  time  of  consoli- 
dation, together  with  the  costs  which 
accrued  in  the  consolidated  case. 

2.  Blake  r.  Michigan  Southern,  etc., 
R.  Co.,  17  How.  Pr.  (N.  Y.  Supreme 
Ct.)  228. 

As  was  said  in  the  foregoing  case: 
"  H  special  circumstances  exist  justi- 
fying a  different  conclusion,  it  is 
always  competent  for  the  court  to 
order  the  consolidation  on  terms,  one 
of  which  may  be  the  saving  to  the 
successful  party  of  the  costs  already 
incurred  in  the  suits  which  are  to  be 
dropped.  And  I  think  the  party 
loses  his  costs  as  against  his  ad- 
versary, unless  provision  is  thus 
made  for  them  in  the  order  ^  con- 
solidation; at  least  I  do  not  think  he 
can  tax  them  on  the  judgment  in  the 
consolidated  action,*' 
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CONSOLIDATION  OF  ACTIONS.       CouoUdatioa. 


IX.  Erect  of  Consolidation— 1.  Where  All  the  Parties  Consent.— 
When  consolidation  is  consented  to  by  all  the  parties,  they  in  effect 
agree  that  the  separate  actions  shall  be  discontinued,  and  a  new 
and  distinct  action  shall  be  created  in  which  shall  be  included 
and  litigated  all  of  the  questions  presented  by  the  pleadings  in  the 
former  actions.  The  power  and  jurisdiction  of  the  court  with 
reference  to  this  new  action  are  the  same  as  though  it  had 
been  brought  in  the  manner  in  which  actions  are  ordinarily  in- 
stituted.* 

Constrnotion  of  Stipulation. — A  stipulation  of  consolidation  ''  for  the 
purposes  of  trial  and  appeal"  effectually  consolidates  the  causes.' 


1.  Browne  v.  Hickie,  68  Iowa  330. 

Where  separate  writs  of  scire  facias 
had  issued  against  seven  defendants, 
at  the  suit  of  A.,  and  the  same  at- 
torney was  retained  for  each  defend- 
ant, at  all  events  for  two  of  the  de- 
fendants, and  a  proposal  was  made 
by  plaintiff  to  consolidate  all  the  ac- 
tions into  one,  to  which  proposal  the 
defendant  agreed,  the  effect  of  the 
agreement  being  brought  in  question, 
Lord  Denman,  C.J.,  delivering  the 
judgment  of  the  court,  said:  "  It  thus 
becomes  a  question  of  fact  what  was 
the  effect  of  this  agreement  to  con- 
solidate. As  between  party  and 
party,  all  the  defendants  agree  to 
incur  the  liabilities  of  joint  defend- 
ants. *  *  *  As  between  the  defend- 
ants, the  consideration  for  the  agree- 
ment is  the  saving  of  costs  in  having 
one  trial  instead  of  seven;  and  all 
would  not  have  this  consideration, 
unless  the  costs  of  the  defendant 
selected  for  trial  should  be  shared  by 
the  rest.  Among  themselves  they 
appear  to  agree  to  stand  in  the  rela- 
tion of  joint  defendants.  Then,  with 
reference  to  their  attorney,  we  think 
it  reasonable  to  infer  that  they  agree 
to  take  the  liabilities  of  joint  defend- 
ants, and  to  be  jointly  responsible  to 
him  for  his  services.  There  would 
be  no  doubt  but  this  would  be  a  cor- 
rect construction  if  the  seven  defend- 
ants, on  being  served  with  seven 
writs,  had  jointly  retained  the  at- 
torney to  consolidate  and  try  one  case 
only;  but  it  is  said  that  a  different 
construction  must  prevail,  if  there 
have  been  separate  retainers,  because 
the  parties  to  an  existing  contract 
cannot  be  changed;  and  the  defend- 
ant contends  that  the  costs  in  ques- 
tion were  incurred  under  a  contract 
between  A.  and  one  of  the  defend- 
ants, to  which  he  was  no  party.     The 


answer  is,  that  a  contract  may  at  any 
time  be  altered,  either  in  its  terms  or 
as  to  the  parties,  and  that  the  legal 
effect  of  an  alteration  is  to  substitute 
the  altered  for  the  original  contract. 
In  this  case  we  think  we  give  effect 
to  the  expressed  intention  of  the  par- 
ties by  holding  that  the  separate  re- 
tainers were  determined  when  the 
consolidation  was  agreed  on,  and  a 
joint  retainer  then  given."  Anderson 
V.  Boynton,  14  Jur.  15. 

Farther  Trial  after  Mietrial. — By  con- 
sent, two  cases,  between  the  same 
parties,  were  tried  together,  before 
the  court  of  ordinary,  and  by  the  same 
consent  the  two  causes  were  tried  to- 
gether in  the  Superior  Court.  A  mis- 
trial resulted.  The  cases  coming  on 
for  a  further  trial,  were  tried  together 
again,  over  the  objection  of  the  plain- 
tiff. A  motion  for  a  new  trial  was 
then  made  by  the  plaintiff,  mainly 
upon  the  ground  that  the  Superior 
Court  erred  in  directing  the  two  cases 
to  be  tried  together.  On  appeal  the 
Superior  Court  said:  "  The  two  cases 
could  only  be  tried  together  upon  an 
order  consolidating  them.  These  par- 
ties, however,  had  consented  that  they 
should  be  tried  together  in  the  Su- 
perior Court,  and  also  in  the  court  of 
ordinary;  and  it  may  be  very  fairly 
inferred  that  although  no  order  was 
taken  consolidating  them,  the  parties 
in  effect  did  what  ought  to  have  been 
done.  »  *  *  We  do  not  think  that  the 
court  erred  in  trying  the  two  causes 
together,  if  indeed  he  did  try  them 
together.'*  Howard  v,  Gregory,  79 
Ga.  617. 

2.  Capron  v,  Adams  County,  43  Wis. 
614.  In  that  case  there  were  three 
actions  of  the  same  character,  arising 
out  of  the  same  causes  of  action, 
pending  between  the  same  parties,  at 
the  same  term  of  court,  and  by  coq- 
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DUo^atlniiftttMi. — When  the  other  suits  are  discontinued  only  tlic 
Consolidated  action  remains.^ 

8.  On  the  Trial — cl  In  General. — Where  actions  are  consoli- 
dated they  must,  in  general,  be  conducted  as  one  and  the  same 
6Uit,  and  not  as  two  separate  and  distinct  suits.  And  this  al- 
though the  plaintiff  in  one  be  the  defendant  in  the  other.' 

sent  of  the  parties  in  open  court  an  the  motion.  Plaintiff  then  moved  to 
order  of  consolidation  was  made,  discontinue  two  of  the  actions,  and 
directing  that  the  actions  **  be  con-  the  motion  was  granted  on  payment 
solidated  for  the  purposes  of  trial  and  of  the  taxable  costs  in  the  discontin- 
appeal;  but  such  consolidation  not  to  ued  actions.  It  may  be  said,  how- 
affect  the  question  of  costs,  but  such  ever,  that  the  decision  was  made  upon 
costs  to  be  taxed  by  the  prevailing  treating  "two  of  the  actions"  as 
party  in  the  same  manner  as  though  "two  of  the  causes  of  action,"  the 
this  order  had  not  been  made;"  and  the  question  presented  really  being,  "  Has 
actions  were  tried  by  the  lower  court  the  plaintiff  a  right  to  dismiss  his 
aIone«  and  several  judgments  ren-  suit  as  to  two  of  the  causes  of  action 
dered  accordingly.  On  appeal  by  the  upon  which  he  originally  commenced 
defendant  from  the  judgments  it  was  independent  actions?"  Young  r. 
held,  disregarding  the  question  of  Grand  Trunk  R.  Co.,  9  Fed.  Rep. 
costs,  that  the  stipulation  effectually  348.  See  Young  v.  Davidson,  31  Tex. 
consolidated   the   causes;    that    they  153. 

should   have  been  tried  as  'one,  aiid        9.  Castro  v,  Whitlock,  15  Tex.  437. 

one  finding  given  and  one  judgment  This  was  an  action  by  a  defendant  in 

rendered.  an  attachment  suit,  brought  upon  a 

Dismissal  of  CodefencLants. — A  brought  bond  for  the  wrongful  suing  out  of 
several  actions,  one  against  B  and  C,  the  attachment.  After  suing  on  the 
another  against  B  and  £,  and  then  bond,  defendant  chose  to  assert  his 
moved  to  consolidate  the  several  ac«  right  of  action  against  the  plaintiffs 
tions,  which  motion  was  sustained,  for  suing  out  the  attachment  in  that 
A  afterwards  dismissed  B's  codefend-  suit  and  to  litigate  both  causes  in  one 
ant  in  each  case.  B  then  appealed,  action,  pleaded  in  reconvention  to  the 
insisting  that,  notwithstanding  such  attachment  suit  the  same  matter  which 
dismissal,  it  was  improper  to  consoli-  was  pleaded  by  him  in  his  suit  upon 
date  the  cases.  The  appellate  court  the  bond,  and  then  moved  to  consoli* 
held  that  the  actions  as  originally  date  that  suit  with  the  suit  in  which 
brought  could  not  properly  have  been  the  attachment  had  issued.  His  mo- 
consolidated,  but  that  after  the  con-  tion  was  granted  in  the  lower  court 
solidation  the  case  stood  the  same  as  without  the  payment  of  costs,  but 
if  A  had  dismissed  as  to  all,  and  then  denied  on  appeal,  the  court  saying: 
brought  one  action  against  B  alone  "  If  it  was  not  too  late,  at  that  term, 
upon  all  the  different  causes  of  action,  to  ask  the  court  to  revise  and  reverse 
Harwick  v.  Weddington,  73  Iowa  300.  its  judgment  of  the  former  term,  con- 

1.  Blake  v.  Michigan  Southern,  etc.f  solidating  the  suit  upon  the  bond  with 

R.  Co.,  17  How.  Pr.  (N.  Y.  Supreme  this,  the  action  upon  the  demurrer  to 

Ct.)228;  Hiscoxv<  New  Yorker  Staats  that  suit  may  have  been  proper,  as, 

Zeitung,  30  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  in  effect,  the  same  as  sustaining  the 

131.  motion  to  dismiss;  and  in  that  view, 

The  case  of  Earl  v.  Lefferts,  i  Johns,  perhaps,  the  judgment  in  so  far  might 

Cas.  (N.  Y.)  395,  seems  to  hold  to  the  be  maintained.     But  it  is  not  material 

contrary.  to  determine  whether  it  was  so  or  not. 

DisoontiniianOM  in  Part. — Three  ac-  If  that  suit  is  to  be  regarded  as  coo- 
tions  between  the  same  parties  were  solidated,  and  merged  in  the  plea  in 
commenced  in  the  same  court.  The  reconvention — ^and  if  properly  coo- 
complaints  in  the  several  actions  were  solidated  it  is  to  be  considered  as 
substantially  alike,  and  the  answers  merged — and  both  the  petition  and 
disclosed  similar  defenses.  Defend-  the  plea  are  to  be  taken  together  as 
ant  moved  to  consolidate  the  cases,  asserting  one  and  the  same  cause  of 
and  an  order  was  entered  granting  action,  and  as  constituting  one  plead- 
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b.  Challenges. — Where  several  suits  are  consolidated  neither 
party  in  the  different  actions  can  be  deprived  of  the  right  to  all 
the  challenges  secured  to  him  by  statute  in  actions  by  or  against 
him  as  an  individual^ 

8.  On  the  Verdict.— Where  cases  are  consolidated  for  trials  th6 
causes  of  action  remain  distinct  to  the  extent  df  requiring  separate 
verdicts.' 


ingt  the  amendment  of  the  plea  in 
reconvention  necessarily  operated 
upon  the  petition,  and  the  sureties 
were  dismissed  alike  from  the  plea 
and  petition;  for  it  is  not  to  be  sup- 
posed that  when  two  suits  are  con- 
solidated, they  are  still  to  be  con- 
ducted as  two  separate  and  distinct 
suits.  That  would  be  an  anomaly  in 
practice  which  cannot  be  admitted." 
See,  to  the  same  effect.  Harris  v. 
Wicks,  38  Wis.  so2;  Bridle  v.  Grau,  42 
Mo.  359;  Jamison  v.  Burlington,  etc.i 
R«  Co.,  78  Iowa  562. 

It  if  Diforetloilary  with  th*  Court  to 
order  cases  to  be  tried  together  upon 
motion*  Com.  v,  James,  99  Mass. 
438;  Com.  V.  Powers,  109  Mass.  353; 
Springfield  v.  Sleeper,  115  Mass.  587; 
Kimball  v.  Thompson^  4  Cush.  (Mass.) 
441;  Witherlee  r.  Ocean  Ins.  Co.,  ^4 
Pick*  (Mass.)  67;  U.  S.  r.  Marchant, 
12  Wheat.  (U.  S.)  480. 

Petiont  Jointly  Charged. —Whether 
two  or  more  persons  jointly  charged 
in  the  flame  indictment  with  a  capital 
offense  have  a  right,  by  the  laws  of 
the  country,  to  be  tried  severally, 
separately,  and  kpart,  the  counsel  for 
the  United  States  objecting  thereto, 
is  a  matter  of  discretion  in  the  coutt 
and  not  of  right  in  the  partiefl.  U. 
S.  V.  Mdrchant,  la  Wheat.  (U.  S.)  481. 
This  case  contains  a  very  extended 
discussion  of  the  question  by  Justice 
Story. 

Brldefioe  TAkOn  Hlkder  CommlMidn.— 
Where  a  commission  has  been  issued 
in  a  conSolidat<!d  suit,  the  defendant 
joining  in  the  commission,  the  evi- 
dence taken  under  it  may  be  allowed 
to  be  read  in  the  pf-incipal  suit.  Wa- 
terbury  f.  Delaficld,  I  Cai.  (N.  Y.)  513. 

1.  Mutual  L.  Ins.  Co.  v.  Hillmon, 
Z45  U.  S.  285. 

2.  Mutual  L.  Infl.  Co.  v.  Hillmon, 
145  U.  S.  285.  In  that  action  plaintiff 
brought  three  actions,  at  the  same 
time,  against  different  defendants. 
After  two  trials  at  which  the  jury  had 
disagreed,  the  three  cases  came  on  for 
a  further  trial,  under  the  order  of  con- 


solidation, which  was  as  follows:  "  It 
appearing  to  the  court  that  the  above* 
entitled  actions  are  of  like  naturd 
and  relative  to  the  same  question^ 
and  to  avoid  unnecessary  cost  and 
delay,  and  that  it  is  reasonable  to  do 
sO|  it  is  ordered  by  the  court  that  said 
actions  be^  and  the  same  are  hereby^ 
consolidated  for  trial."  Each  of  the 
defendants  moved  that  the  order  be 
set  aside,  and  each  case  tried  sepa" 
rately.  But  the  court  overruled  the 
motion,  and  directed  that,  pursuant  to 
that  order,  the  cases  should  be  tried 
as  one  cause;  and  to  this  each  de« 
fendant  excepted,  aiid  on  appeal  to 
the  Supreme  Court  of  the  United 
States^  Justice  Gray,  delivering  the 
opinion  of  the  court,  said:  "  But 
although  the  defendants  might  law- 
fully be  compelled,  at  the  discretion 
of  the  court,  to  try  the  cases  together, 
the  causes  of  action  remained  dis** 
tinct,  and  required  separate  verdict^ 
and  judgments." 

And  the  Supreme  Court  of  Texas 
held  that  where  the  law  provides  that 
appeals  shall  be  tried  before  a  jiiry» 
a  general  judgment  on  a  nuinber  of 
separate  Causes  cannot  be  entered, 
but  that  there  must  be  a  separate  ver* 
diet  of  a  jury  in  each  case^  followed 
by  a  separate  judgment*  Hemphill. 
C.J.,  delivered  the  opinion,  arid, 
strongly  condemning  any  other  prac« 
tice^  said:  "The  rendering  of  •one 
general  judgment  on  a  number  of 
separate  causes,  as  was  done  in  this 
instance,  is  an  anomaly  in  the  history 
of  judicial  proceedings;  and  we  hope 
no  similar  entry  will  again  be  found 
in  the  records  of  our  courts*  The 
law  provides  that  such  appeals  shall 
be  tried  before  a  jury,  and  the  enter- 
ing of  judgment,  unless  on  their  ver- 
dict, is  not  justifiable."  Lafid  Com'rfl 
V.  Reily,  Dall.  (Tex.)  381. 

Yerdlot  without  Submission  m  Oouiont. 
— In  Bell  V.  Hamilton,  i  Browne 
(Pa.)  303,  there  were  two  causes  be- 
tween the  same  parties — oiie  for  the 
violation   of  a   special   contract,   the 
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BtipmUtion.  — Neither  the  common  law  nor  any  statute  has  g^ven 
the  least  countenance  to  the  notion  that  parties  by  stipulation 
may  require  the  same  jury  to  hear  in  one  case  and  decide  by  one 
verdict  a  series  of  issues  wholly  incompatible  and  incapable  of 
being  tried  together  except  through  violation  of  the  fundamental 
principles  of  procedure.* 


other  for  work,  labor,  and  service. 
The  jury  were  sworn  to  try  the  action 
on  the  special  contract;  commissions 
to  take  depositions  had  issued  in  both 
causes;  and,  by  the  consent  of  coun- 
sel, the  depositions  in  both  causes 
were  laid  before  the  jury.  The  coun- 
sel for  the  plaintiff,  being  desirous 
that  the  verdict  should  embrace  both 
cases,  informed  the  jury  that  they 
would  discontinue  the  other  cause  if 
the  verdict  in  this  case  was  in  their 
favor.  The  counsel  of  the  defendant 
refused  to  enter  into  any  agreement, 
and  protested  that  the  decision  of  the 
jury  should  have  no  operation  on  the 
other  cause.  When  the  jury  came  to 
the  bar,  they  said,  previous  to  giving 
their  verdict,  "  We  understand  one 
verdict  decides  both  causes,"  to  which 
the  defendant's  counsel  did  not  agree. 
Says  the  court:  "  It  is  made  a  ques- 
tion whether  a  verdict  under  such 
circumstances  can  bind  in  both  causes. 
Although  there  were  two  causes  de- 
pending between  the  parties,  the  jury 
was  sworn  in  one  only  of  them.  It 
was  not  in  the  power  of  the  court  to 
authorize  them  to  give  a  verdict  in 
both.  Nothing  but  the  consent  of  the 
counsel  could  do  it;  a  verdict  cannot 
bind  in  a  cause,  not  submitted  to  the 
jury,  without  the  consent  of  both  par- 
ties, which  in  this  case  was  not  given." 

In  Florida,  where  two  actions  of  the 
same  kind,  with  similar  defenses,  be- 
tween the  same  parties,  are,  by  con- 
sent of  the  parties,  submitted  to  the 
jury  for  trial  at  the  same  time,  it  is 
too  late,  no  objection  being  taken  at 
the  time  of  the  rendering  of  the  ver- 
dict, to  urge  objection  to  such  irregu- 
larity upon  a  motion  for  a  new  trial. 
Raulerson  v.  Rockner,  17  Fla.  809. 

Damages  Liquidated  and  Unliquidated. 
— The  jury  may  adjudge  upon  the 
liquidated  claim  of  the  plaintiff  and 
the  unliquidated  damages  of  the  de- 
fendant in  the  same  controversy  when 
they  arise  out  of  the  same  transaction 
or  are  incidental  to  the  same  subject 
matter.  When  they  grow  out  of  dis- 
tinct transactions  it  is  otherwise,  for 


there  would  be  an  obvious  impropriety 
in  permitting  a  certain  demand  to  be 
delayed  and  encumbered  by  a  plea  for 
unliquidated  damages  which  might  be 
incapable  of  determination  until  after 
protracted  litigation.  Walcott  v.  Hen- 
drick,  6  Tex.  408. 

Separate  GrieTaaeas.  —  There  is  no 
legal  principle  which  requires  sepa- 
rate grievances  to  be  consolidated  in 
one  action;  and  hence,  where  succes- 
sive conversions  arise  from  unlawful 
sales  on  execution,  they  need  not  be 
consolidated  so  as  to  treat  the  orig- 
inal levy  as  the  one  conversion  on 
which  plaintiff  seeks  to  recover. 
Wheeler  v.  Wallace,  53  Mich.  364. 

Assault  Committed  1^  Two  Persoas.— 
Where  an  assault  has  been  committed 
by  two  persons,  the  party  injured  may 
sue  them  jointly,  or  separately,  as  he 
pleases.  If  the  plaintiff  sue  them 
jointly,  and  one  is  taken  but  the  other 
not,  but  on  renewal  of  the  writ  the 
other  is  brought  into  court,  if  the 
cases  stand  separately  on  the  docket 
the  court  may  order  them  to  be  tried 
before  the  same  jury,  or  consolidated. 
Such  an  order  of  consolidation  will 
not,  any  more  than  where  the  suit  was 
joint,  from  the  commencement  to  the 
time  of  trial,  deny  to  a  defendant  his 
privilege  of  calling  upon  the  court  to 
put  his  case  separately  to  the  jury, 
where,  in  exercise  of  a  sound  discre- 
tion, the  court  are  satisfied  that  there 
is  no  evidence  or  very  little  evidence 
to  charge  him.  Mitchell  v.  Smith,  4 
Md.  403. 

Stranger  a  Party.— Where  the  court, 
after  making  a  stranger  a  party  de- 
fendant to  a  consolidation  action, 
strikes  out  his  plea  of  intervention 
and  instructs  the  jury  that  he  has 
been  held  not  a  proper  party,  he  will 
not  be  considered  a  party.  Mills  v. 
Paul  (Tex.  Civ.  App.,  1895),  30  S.  W. 
Rep.  242. 

1.  Harris  v.  Sweetland,  48  Mich, 
no;  Bayly  v.  Raby,  i  Stra.  420;  Cecil 
V.  Brigges,  2  T.  R.  639;  Swithin  v. 
Vincent,  2  Wils.  227;  Witherlee  v. 
Ocean  Ins.  Co.,  24  Pick.  (Mass.)  67; 
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4.  Judgment — a.  Must  be  Entire. — As  consolidation  merges 
the  several  actions  into  one,  and  they  thenceforth  constitute  but 
a  single  action,  but  one  judgment  must  be  rendered.  And  the 
more  so  if  they  are  heard  together,  decided,  and  are  in  one  tran- 
script.* 

b.  Offer  "with  Costs." — Where  the  defendant  makes  an  offer 
of  judgment  "  with  costs,"  after  the  entry  of  the  order  consolidat- 
ing the  actions,  the  plaintifiF  will  be  allowed  costs  and  disburse- 
ments in  the  consolidated  actions  only  from  the  time  of  the  con- 
solidation to  the  time  when  the  ofiFer  of  judgment  was  made. 
And  if  a  notice  of  trial  is  required,  the  costs  before  such  notice 
should  be  included.^ 


Camman  v.  New  York  Ins.  Co.,  i  Cal. 
(N.  Y.)  114;  Wilkinson  r.  Johnson,  4 
Hin  (N.  Y.)  46;  Thompson  v.  Shep- 
herd, 9  Johns.  (N.  Y.)  262;  Dunninff 
V.  Auburn  Bank,  19  Wend.  (N.  Y.) 
23. 

1.  Mutual  L.  Ins.  Co.  7/.  Hillmon, 
145  U.  S.  285;  Vascocu  V.  Woodward, 
35  La.  Ann.  555;  Bush  v.  Abrahams 
(City  Ct.),  18  N.  Y.  St.  Rep.  919; 
Young  V,  Davidson,  31  Tex.  153. 

Entry. — Several  judgments  may  be 
entered  and  their  lien  continued  in 
one  consolidated  judgment.  Reed's 
Appeal,  7  Pa.  St.  65. 

Amioable  Aetion." — An  agreement 


41 


signed  by  both  plaintiff  and  defend- 
ant, which  provides  for  an  "amicable 
action,"  the  purpose  of  which  is  stated 
to  be  *'  to  revive  and  continue  the  lien  " 
of  three  judgments,  giving  their  num- 
bers and  term,  and  expressly  agreeing 
"  that  a  judgment  be  forthwith  en- 
tered," and  that  the  three  judgments 
"be  revived,"  gives  ample  authority 
for  consolidation.  And  it  is  not  error 
for  the  prothonotary  to  enter  a  single 
judgment.  Beshler*s  Estate,  129  Pa. 
St.  268. 

2.  Hiscox  V,  New  Yorker  Staats 
Zeitung,  30  Abb.  N.  Cas.  (N.  Y.  C.  PI.) 
131. 


4  Encyc.  PL  &  Pr.— 45- 
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CONSPIRACY. 

By    Robert   Grattan* 

I.  DsFonnoir,  707. 

n.  VEHITE,  708. 
in.  PABTIE8  TO  UTDICTMEHT,  709L 

IV.  Utdictxeht,  710. 

1.  General  Allegations t*j\o. 

2.  Purpose^  712. 

a.  Generally,  712. 

b.  Object  of  Conspiracy  an  Offense  at  Common  Law,  713. 

c.  Object  of  Conspiracy  an  Offense  by  Statute t  713. 

3.  Where  the  Object  is  Unlawful,  714. 

4.  Where  the  Means  are  Unlawful^  714. 

5.  Overt  Acts,  716. 

a.  Generally,  716. 

b.  By  Statute,  717. 

6.  Joinder  of  Counts,  718. 

a.  Generally,  7 iZ» 

b.  Duplicity,  719. 

7.  Certainty  Required,  720. 

a.  Generally,  720. 

b.  Bill  of  Particulars,  723. 

c.  Following  Language  of  Statute,  723. 

8.  Statute  of  Limitations,  724, 

V.  Sfecipic  Offenses^  724* 

1.  Conspiracy  to  Cheat  and  Defraud,  724. 

a.  A  ligation  of  Means,  724. 

(1)  English  Practice,  724. 

(2)  American  Doctrine,  724. 

b.  Overt  Acts,  725. 

c.  Name  of  Persons  Defrauded,  726. 

d.  Conspiracy  to  Defraud  the  Public,  726^ 

2.  Conspiracy  to  Extort  Money,  726. 

3.  Conspiracy  to  Obstruct  Justice,  727, 
4*  Strikes  and  Boycotts,  727. 

a.  Generally,  727. 

b.  Injunction,  728. 

5.  Conspiracy  against  the  United  States,  7291 

6.  Miscellaneous  Conspiracies,  731, 

VL  TEIA1,733. 

1.  Generally,  J ^^, 

2.  One  Only  Appearing,  733. 

3.  Death  or  Acquittal,  734, 
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CONSPIRACY. 


Definition. 


vn.  CoirmnrAircE,  734- 
vm  Motion  TO  Quash,  734- 

IX.  IKSTBUCTIOHS,  734* 
X.  VEBDICT,  735. 

XI.  AiiBEST  OP  Judgment,  73S« 
XII.  New  Tbial,  736. 

XIIL   JUDOMEVT,  736. 

XIV.  Writ  OF  Erbob,  736. 
XV.  Civil  Actions,  736. 

1.  Generally,  yj/S. 

2.  A  luxation  of  Damage,  737. 

3.  Survival  of  Action,  738. 

4.  Action  on  the  Case,  738. 

a.  Generally,  738. 

b.  Statute  of  Limitations,  740. 

c.  Judgment,  740. 

L  Definition. — Conspiracy,  in  criminal  law,  is  a  combination  or 
confederation  between  two  or  more  persons  formed  for  the  pur- 
pose of  committing,  by  their  joint  efforts,  some  unlawful  or 
criminal  act,  or  some  act  which  is  innocent  in  itself,  but  becomes 
unlawful  when  done  by  the  concerted  action  of  the  conspirators; 
or  for  the  purpose  of  using  criminal  or  unlawful  means  to  the 
commission  of  an  act  not  in  itself  unlawful.^ 


I.  Black  Law  Diet.  257;  Anderson 
Law  Diet.  234,  note;  State  v.  Crow- 
ley, 41  Wis.  278;  Com.  V.  Hunt,  4 
Met.  (Mass.)  123;  U.  S.  v.  Watson,  17 
Fed.  Rep.  147.  See  also  Am.  &  Eng. 
Eney.  Law,  tit.  Conspiracy. 

In  Rex  V,  Seward,  i  Ad.  &  El.  706,  28 
E.  C.  L.  185,  Lord  Denman  said,  "  An 
indictment  for  conspiracy  ought  to 
show  either  that  it  was  for  an  unlaw- 
ful purpose,  or  to  effect  a  lawful  pur- 
pose by  unlawful  means;"  but  in  Reg. 
V.  Peck,  9  Ad.  &  El.  686,  36  E.  C.  L. 
240,  the  judge,  upon  this  dictum  being 
cited,  said,  "  I  do  not  think  the  an- 
tithesis very  correct;**  and  in  Reg.  v, 
King,  7  Q.  B.  782,  53  E.  C.  L.  780,  the 
same  judge  said,  "  The  words  '  at 
least  *  should  accompany  the  first- 
mentioned  statement."  In  Rex  v, 
Jones,  4  B.  &  Ad.  345,  24  E.  C.  L.  71, 
I  N.  &  M.  78,  however,  several  learned 
judges  gave  a  aefinition  similar  to 
Lord  Denman's,  as  quoted  above,  of 
the  crime  of  conspiracy. 

Conspiracy  at  common  law  is  a  con- 
federation of  two  or  more   persons 


wrongfully  to  prejudice  another  in 
his  property,  person,  or  character,  or 
to  injure  public  trade,  or  to  affect 
public  health,  or  to  violate  public 
policy,  or  to  obstruct  public  justice,  or 
do  any  act  in  itself  illegal.  Johnson 
V.  State,  26  N.  J.  L.  321. 

The  Common  Undertaking.  —  "It  is 
not  necessary,  to  constitute  a  con- 
spiracy, that  two  or  more  persons 
should  meet  together  and  enter  into 
an  explicit  or  formal  agreement  for 
an  unlawful  scheme,  or  that  they 
should  directly,  by  words  or  in  writ- 
ing, state  what  the  unlawful  scheme 
is  to  be,  and  the  details  of  the  plan 
or  means  by  which  the  unlawful  com- 
bination is  to  be  made  effective.  It  is 
sufficient  if  two  or  more  persons  in 
any  manner,  or  through  any  contriv- 
ance, positively  or  tacitly  come  to  a 
mutual  understanding  to  accomplish 
a  common  and  unlawful  design."  U. 
S.  V,  Babcock,  3  Cent.  L.  J.  144,  cited 
in  U.  S.  V,  Nunnemacher,  7  Biss.  (U. 
S.)  120;  U.  S.  V,  Goldberg,  7  Biss.  (U. 
S.)  180. 
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n.  Vehue. — In  an  indictment  for  conspiracy  the  venue  maybe 
laid  in  the  county  where  the  unlawful  combination  took  place,^ 

or  where  an  overt  act  was  done  by  any  one  of  the  conspirators  in 
furtherance  of  their  common  design.* 

Under   United    Statee    SUtnte. — Con-        Conspiracy  is  a  matter  of  inference, 

spiracy,   as    defined    in    the    United  deducible  from  the  acts  of  the  parties 

States   statute,  is   substantially  *'  an  accused,  done  in  pursuance  of  an  ap- 

agreement  between  two  or  more  per-  parent  criminal  purpose    in  common 

sons   to  do  some  act  which,  by  the  between  them,  and  which  rarely  are 

laws  of  the  United  States,  is  a  crime,  confined  to  one  place;  and  if  the  par- 

and  the  doing  of  some  act,  by  one  or  ties  are  linked  in  one  community  of 

more  of  those  who  had  so  agreed,  in  design  and  of  interest,  there  can  be 

furtherance  of  or  to  effect  the  object  no  good  reason  why  all  may  not  be 

of  the  agreement.'*     In  re  Wolf,  27  tried,  where  one  distinct  overt  act  is 

Fed.    Rep.   611;  U.    S.  Rev.   Stat.,  %  committed;  for  he  who  procures  an- 

5440.  other  to  commit  a  misdemeaoor  \s 

1.  Reg.  V,  Best,  I  Salk.  174;  People  guilty  of  the  fact,  in  whatever  place 

V.  Mather,  4  Wend.  (N.  Y.)  229,  2Z  it  is  committed  by  the  procuree.    Com. 

Am.  Dec.  147.  v.  Gillespie,  7  S.  &  R.  (Pa.)  477;  ^^ 

No  overt  act  need  be  shown,  or  /.  Rogers,  10  Tex.  App.  655.  38  Am. 

even  performed,  to  authorize  a  con-  Rep.  656. 

viction.      If  cbnspirators  enter  into        Conepiraey  and  Overt  Aete  in  DiArast 

the  illegal  agreement  in  one  county,  Statee. — Where  a  conspiracy  occurs  in 

the  crime  is  perpetrated  there,  and  a  foreign  jurisdiction,  and  one  of  the 

they  may  be  immediately  prosecuted;  conspirators  comes  in  person  to  an- 

but    the    proceedings    against    them  other  state  and  there,  in  pursuance  of 

must  be  in  that  county.     If  they  go  the  conspiracy,  takes   possession  of 

into  another  county  to  execute  their  certain   property,   and   the  innocent 

plans  of  mischief,  and  there  commit  agents  of  another  of  such  conspira- 

an  overt  act,  they  may  be  punished  tors  are   present,   assisting  in  such 

in  the  latter  county  without  any  evi-  transfer,   in    legal   intendment    both 

dence  of  an  express  renewal  of  their  such  conspirators  are  present  in  that 

agreement.      People    v.     Mather,    4  state,  and  by  such  transaction  such 

Wend.    (N.   Y.)    229,    21    Am.    Dec.  conspiracy  is  there  so  renewed  as  to 

147.  give  the  courts  of  that  state  cogni- 

%,  Maryland, — Bloomer  v.  State,  48  zance  of  the  crime.    Noy es  v.  State,  41 

Md.  521.  N.  J.  L.  418. 

Michigan, — People    v.    Arnold,    46        The  courts  of  the  state  where  the 

Mich.  275.  conspiracy  was   formed,   and  where 

New  Jersey, — Noyes    v.    State,    41  several  overt  acts  were  done  in  pur- 

N.  J.  L.  418.  suance    thereof,    have    jurisdiction, 

New    York, — People    v,    Mather,   4  notwithstanding    the    fact    that   the 

Wend.  (N.  Y.)  229,  21  Am.  Dec.  146;  actual  crime   was  committed  in  ao- 

People  V,  Rathbun,  21  Wend.  (N.  Y.)  other  state.     Ex  p,  Rogers,  10  T«. 

538.  App.  655,  38  Am.  Rep.  654. 

Pennsylvania, — Com.  v,  Gillespie,  7        Illastration  of  Rule. — "  In  King  r. 

S.  &    R.  (Pa.)  469,    10  Am.  Dec.  475;  Bowes,    and    others,   the    trial   pro- 

Com.  V,  Corlies,  3  Brewst.  (Pa.)  575;  ceeded  upon  this  principle;  where  no 

Com.  V,   Tack,    i    Brewst.  (Pa.)  511;  proof  of  actual  conspiracy  embracing 

Com.  V,  Bartilson,  85  Pa.  St.  489.  all  the  several  conspirators  was  at- 

Texas, — ^jc/.  Rogers,  lo  Tex.  App.  tempted   to  be  given   in    Middlesex, 

655>  38  Am.  Rep.  654;  Raleigh  v,  Hei-  where  the  trial  took  place,  and  where 

denheimer,  60  Tex.  441.  the  individual  actings  of  some  of  the 

Wisconsin. — Casper  v.  State,  47  Wis*  conspirators  were  wholly  confined  to 

543.  other  counties  than  Middlesex;  but 

United  States, — U.  S,  v,  Newton,  52  still  the  conspiracy  as  against  all  hav- 

Fed.  Rep.  275;  U.  S.  v,  Rindskopf.  6  ing  been  proved  from  the  commuflit/ 

Biss.  (U.  S.)  268.  of    criminal    purpose,  and  by  their 

England, — Rex    v*   Brisac,  4    East  joint  co-operation  in  forwarding  the 

164.  objects  of  it,  in  different  places  and 
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m  Parties  to  Ikdictmsvt— At  common  Law — Upon  a  writ  of 
conspiracy  at  common  law  two  defendants,  at  least,  must  be  joined 
in  the  writ.* 

ProMnt  Fraetioo. — With  us,  it  should  in  some  way  be  made  to  ap- 
pear that  two  or  more  persons  were  engaged  in  the  conspiracy, 
and  the  indictment  is  generally  joint ;  but  such  is  not  the  invari- 
able rule,*  for  upon  the  death  or  conviction  of  one  of  the  co-con- 
spirators prior  to  the  finding  of  the  indictment  it  may  be  singly 
drawn,"  or  it  may  be  described  as  a  conspiracy  with  persons 

counties,  the  locality  required  for  the  revenue,  named  as  such  in  the  indict- 

purpose   of  trial   was   holden   to   be  ment,  cannot  be  indicted  jointly  with 

satisfied  by  overt  acts  done  by  some  a  private  person  for  a  conspiracy  to 

of   them    in  prosecution  of  the  con-  defraud  the  revenue.     But  it  was  held 

spiracy  in  the  county  where  the  trial  to  be  within  the  power  of  the  district 

was  had."     Per  Grose,  J.,  in  Rex  r.  attorney   to  cure   this   fault    by   dis- 

Brisac,  4  East  164.  missing  the  indictment   either  as  to 

Effect  of  Change  of  Venue. — When  the  the   officer   or   as   to  the  private  in- 

venue  is  changed  for  some  only  of  the  dividual,  but  he  can  have  no  trial  as 

defendants   in   an   indictment   or  in-  to  both  parties  to  the  indictment.     U. 

formation    for    conspiracy,    separate  S.  v,  McDonald,  3  Dill.  (U.  S.)  545. 
trials  must  be  had.     Casper  v.  State,         But  see  U.  S.  v,  Boyden,  i   Lowell 

47  Wis.  543.  (U.  S.)  266,  where  it  was  held  that  an 

1.  Jones  V.  Baker,  7  Cow.  (N.  Y.)  officer  of  the  revenue  may  be  joined 
445;  Spies  V.  People,  122  111.  i,  3  Am.  in  an  indictment  for  conspiracy  to  de- 
St.  Rep.  482,  note.  fraud  the  United  States  of  taxes,  and 

Conviction  of  Both. — And  to  sustain  it  there  is  no  need  to  charge  him  as  an 

as  to  one  both  must  be  convicted,  for  officer,  notwithstanding   that,  by  the 

one  cannot  be  convicted  and  another  act  of  the  31st  of  March,  1868,  §  6,  15 

acquitted,  as  in  other  actions  of  tort.  U.  S.  Stat,  at  L.  60,  such  an  officer  is 

Jones  V.  Baker,  7  Cow.  (N.  Y.)  445.  liable  to  a  greater  penalty  than  are 

2.  Heine  v.  Com.,  91  Pa.  St.  145;  other  persons.  But  under  such  in- 
People  V.  Richards,  67  Cal.  412,  56  dictment  he  can  only  be  sentenced  to 
Am.    Rep.    724;    U.    S.    v.    Miller,   3  the  lesser  punishment. 

Hughes  (U.  S.)  553.  8.  Adams  r.  People,  9  Hun  (N.  Y.) 

In    Heine  v.  Com.,  91   Pa.   St.  145,  89;  People  v,   Richards.  67  Cal.  412, 

Heine  was  charged  with  having  "  with  56  Am.  Rep.  724;    U.  S.  v.  Miller,  3 

one     Henry    Weill    conspired,"    etc.  Hughes  (U.   S.)  553;  Rex  v,  Oxford, 

The  objection  was  taken  that  Heine  13  East  411,  note;  Rex  v,  Nichols,  13 

alone  was  charged.     The  court  said  East  412,  note. 

that  it  is  strictly  true  that  a  conspiracy  Illnstrfttion. — In  Adams  v.  People,  9 
is  in  its  nature  joint,  and  that  one  Hun  (N.  Y.)  89,  the  indictment  charged 
alone  cannot  be  guilty  of  the  offense,  that  Adams,  the  sole  defendant,  "  con- 
**  Nevertheless,  one  of  two  or  more  spired  with  one  Lamb"  to  defraud, 
conspirators  may  be  separately  in-  Lamb  had  been  previously  convicted 
dieted,  tried,  and  convicted.  3  Chitty  of  the  same  offense,  but  this  did  not 
Crim.  Law,  §  1141.  Therefore,  that  appear  on  the  face  of  the  indictment, 
Weill  has  not  been  indicted  with  and  was  only  shown  as  a  fact  when 
Heine  can  make  no  difference,  if  it  Lamb  was  offered  as  a  witness  for  the 
sufficiently  appears  from  the  record  prosecution.  The  court  held  him  com- 
that  he  was  a  confederate."  petent,  as  he  had  been  convicted  of  a 
So  in  People  r.  Richards,  67  Cal.  misdemeanor,  not  a  felony.  Adams 
412,  56  Am.  Rep.  725,  it  was  held  that  was  separately  indicted,  tried,  and 
an  information  is  not  insufficient  be-  convicted.  No  objection  was  taken 
cause  it  is  against  a  single  defendant  to  the  indictment  by  demurrer  or  in 
and  the  name  is' given  of  the  person  arrest  of  judgment, 
with  whom  he  is  charged  to  have  The  Bnle  IHscnised. — In  U.  S.  v.  Mil- 
conspired,  ler,  3  Hughes  (U.  S.)  553,  quoted  in  67 
Joinder  of  Bnblie  Officer  and  Private  Cal.  412,  56  Am.  Rep.  724,  the  informa- 
Fwsoni. — An  officer    of    the   internal  tionchargedaconspiracy  by  three  per- 
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unknown.* 

IV.  IHBIGTMEHT — 1.  General  Allegations. — An  indictment  for 
conspiracy  should  charge  a  conspiracy  to  do  some  unlawful  act, 
or  to  do  a  lawful  act  by  unlawful  means.*     And  where  the  offense 


sons — Miller,  Lee,  and  Gettslick.  Lee 
was  dead,  and  Gettslick  was  already 
under  conviction  "  for  an  act  com- 
mitted in  furtherance  of  the  con- 
spiracy charged."  The  learned  judge 
said:  "It  is  not  the  practice  of  the 
government  to  prosecute  any  person 
to  conviction  for  more  than  one  of  the 
same  series  of  offenses.  Hence,  there 
is  no  indictment  here  except  against 
Miller.  *  *  *  The  particular  question 
arising  on  demurrer  therefore  is,  will 
an  information  against  him  alone  lie 
without  joining  Gettslick?  *  *  *  As 
there  may  thus  be  a  severance  in  the 
trial,  in  the  verdict,  and  in  the  judg- 
ment, we  may  conclude  there  may 
also  be  a  severance  in  an  indict- 
ment for  a  conspiracy,  unless  there 
be  some  reason  peculiar  to  such  an  in- 
dictment plainly  making  the  several 
proceedings  improper.  I  can  see  no 
such  reason.  It  will  not  do  to  say 
that  because  two  at  least  must  be  con- 
victed of  a  conspiracy,  and  that  one 
person  who  should  be  the  only  one 
convicted  must  be  discharged,  there- 
fore two  at  least  must  be  joined  in 
the  indictment.  But  that  same  rea- 
soning would  forbid  the  severance  of 
the  trial,  and  deprive  any  one  of  his 
right  to  be  tried  alone.  If  it  be  con- 
ceded that  there  may  be  a  severance 
in  trial  of  persons  jointly  indicted  for 
a  conspiracy,  it  follows,  as  far  as  the 
reason  just  alluded  to  is  concerned, 
that  there  may  likewise  be  a  sever- 
ance in  the  indictment.  Some  of  the 
text-writers  say  (arbitrarily)  that  in- 
dictments for  conspiracy  must  be 
joint;  but  they  give  no  reason,  other 
than  the  one  just  stated,  for  their 
proposition,  and  it  is  difficult  to  find 
a  reason.  I  do  not  think  any  suffi- 
cient reason  exists." 

1.  People  r.  Richards,  67  Cal.  412, 
56  Am.  Rep.  725;  People  v,  Mather,  4 
Wend.  (N.  Y.)  230,  21  Am.  Dec.  152; 
Com.  V.  Davis.  9  Mass.  415;  Com.  v. 
Hunt,  4  Met.  (Mass.)  128;  Reg.  v. 
Shellard,  9  C.  &  P.  277,  38  E.  C.  L. 
119;  U.  S.  V,  Nunnemacher,  7  Biss. 
(U,  S.)  122;  Mussel  Slough  Case,  5 
Fed.  Rep.  680. 

In  People  v,  Mather,  4  Wend.  (N. 
Y.)  229,  21   Am.  Dec.  152,  the  court 


said:  "  As  those  who  were  concerned 
with  the  defendant,  if  he  was  one  of 
the  conspirators,  or   some   of  them, 
were   known   (as  it  appeared   on  the 
trial   they   were)  to   the    grand    jury 
when  the  indictment  in  this  case  was 
found  by  them,  the  alleg^ation  therein 
that   the    defendant    conspired    with 
persons  unknown  is   improper,  it  is 
said,  and  that  on  such  an  indictment 
the   defendant   cannot  be  convicted. 
An  indictment  should  contain  so  much 
certainty  as  clearly  to  designate  not 
only  the   particular  kind  of  offense, 
but  the  specific  criminal  act  for  which 
the   accused  is  to  answer.     If  there 
has  been  a  murder,  the  name  of  the 
person  killed  must,  if  it  can  be  ascer- 
tained, be   stated   in  the  indictment. 
This  the  accused  may  reasonably  re- 
quire, that  he  may  know  what  he  has 
to  answer;  but  if  he  had  associates, 
I  apprehend  that  they   need  not  be 
named,  because  a  charge  of  that  nat- 
ure may  be  made  sufficiently  certain 
without  a  disclosure  of  their  names." 

Names  Known,  but  Stated  as  Unknown. 
— In  People  v.  Mather,  4  Wend.  (N. 
Y.)  230,  21  Am.  Dec.  122,  it  was  held 
that  if  the  co-conspirators  are  stated 
to  be  unknown  the  indictment  is 
good,  even  although  the  names  ol 
the  co-conspirators  must  actually 
have  been  known  to  the  grand  jury. 
People  V.  Richards,  67  Cal.  412,  5^ 
Am.  Rep.  722. 

2.  State  V.  Straw,  42  N.  H.  3941 
State  V,  Parker,  43  N.  H.  85;  State  r. 
Harris,  38  Iowa  246;  People  r.  Rich- 
ards, I  Mich.  217;  Alderman  v.  Peo- 
ple, 4  Mich.  414,  69  Am.  Dec.  526; 
State  V.  Stewart,  59  Vt.  273;  Rex  v. 
Jones,  4  B.  &  Ad.  345,  24  E.  C.  U  71; 
Rex  V.  Seward,  i  Ad.  &  El.  713,  2^  E. 
C.  L.  185;  Reg.  V.  Best,  2  Ld.  Raym. 
1167;  Rex  V.  Gill,  2  B.  &  Aid.  205; 
U.  S.  V.  Gardner,  42  Fed.  Rep.  829; 
Pettibone  v.  U.  S.,  148  U.  S.  197. 

In  General  Terme.  —  A  conspiracy 
may  be  described  in  general  terms  as 
a  combination  of  two  or  more  persons 
to  accomplish,  by  some  combination 
of  action,  some  criminal  or  unlawful 
act,  or  to  accomplish  some  purpose 
not  in  itself  criminal  t>y  criminal  or 
unlawful  means.    Spies  v.  People,  I23 
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consists  in  the  conspiracy,  and  not  in  the  acts  committed  for 
carrying  it  into  effect,  it  is  sufficient  to  make  the  charge  in  general 
terms,  describing  an  unlawful  conspiracy  to  effect  a  bad  pur- 
pose.* 

III.  I.     See  also  State  v.   Parker,  43  criminality.     State  v.   Parker,  43  N. 

N.  H.  84.  H.  85. 

Degree  of  Certainty. — Conspiracy  "  is  1.  State    v,    Stewart,    59    Vt.   273; 

an  offense  which  especially  demands  Wood  v.  State,  47  N.  J.  L.  464;  Spies 

the  application  of  that  wise  and  hu-  v.   People,   122  ill.   i;   People  v,  Ar- 

mane  rule  of  the  common  law,  that  nold,  46  Mich.  271;  Clary  z/.  Com.,  4 

an    indictment    shall   state,    with   as  Pa.    St.  210;  Com.  v.  Goldsmith,    12 

much  certainty  as  the  nature  of  the  Phila.  (Pa.)  632;  Com.  v.  Hunt,  4  Met. 

case  will  admit,  the  facts  which  con-  (Mass.)   11 1;  Com.  v.  Judd,  2  Mass. 

stitute    the     crime    intended    to    be  329;    Com.   v.   Andrews,    132    Mass. 

charged.     This  is  required  to  enable  263;    Ynguanzo  v,  Salomon,    3   Daly 

the  defendant  to  meet  the  charge  and  (N.    Y.)    157;    U.    S.    v,    Stevens,   44 

prepare  for  his  defense,  and,  in  case  Fed.    Rep.    141  ;    Reg.    v.    Selsby,    5 

of  acquittal  or  conviction,  to  show  by  Cox  C.  C.  495;  Reg.  v,  Harris,  i  C.  & 

the  record  the  identity  of  the  charge,  M.   661,  41   E.   C.  L.  358;    Hilton  v, 

so  that  he  may  not  be  indicted  a  sec-  Eckersley,    6   El.    &    Bl.   47;    Rex  v, 

ond  time  for  the  same  offense.     It  is  Mawbey,  6  T.  R.  619;  Rex  v.  Eccles, 

also  necessary,  in  order  that  a  person  i  Leach  C.  C.  2^4;  Walsby  v,  Anley, 

charged   by  the  grand   jury  for  one  3  £1.  &  Bl.  516;  Reg.  v.  Rowlands,  17 

offense  may  not  substantially  be  con-  Q.   B.  671,  79  E.   C.   L.  670;  Reg.  v. 

victed,    on    his     trial,    of    another."  Druitt,    10   Cox    C.    C.    592;    Reg.    v. 

Com.  V.  Hunt,  4  Met.  (Mass.)  126.  Bunn,  12  Cox  C.   C.   316;  Springhead 

An  indictment  charging  a  conspir-  Spinning  Co.  v.   Riley,   L.  R.,  6  Eq. 

acy  to  do  an  act  criminal  at  common  551;    Mogul    Steamship   Co.    v.    M'- 

law  or  by  statute  must  contain  suffi-  Gregor,    15  Q.   B.   Div.  476;    Rex   v, 

cient  averments  to  show  that  the  con-  Ferguson,  2  Stark.  489;  Rex  v,  Byker- 

spiracy   was    to    do    a  criminal  act.  dyke,  i  M.  &  R.  179;  Rex  v.  Gill,  2  B. 

State  V,  Crowley,  41  Wis.  278.  &  Aid.  204;  Reg.  v.  Peck,  9  Ad.  &  El. 

In  Hartmann  v.  Com.,  5  Pa.  St.  60,  686.  36  E.  C.  L.  240. 

Gibson,  J.,  said:  "  To  constitute  a  con-  Coxuipiraoy  to  Defraad. — The  conspir- 

spiracy,  the  purpose  to  be  effected  by  acy  for  which  conviction  was  had  in 

it  must  be  unlawful,  either  in  respect  Rex  v.  De  Berenger,  3  M.  &  S.  67,  was 

of  its  nature  or  in  respect  of  the  means  alleged  to  be  a  conspiracy  to  defraud 

to   be   employed    for  its   accomplish-  such  subjects  of  the  king  as  should 

ment;  and  the  intended  act,  where  it  make  purchases  in  the  public  funds 

has  not  a  common-law   name  to  im-  when  the  price  should  be  artificially 

port   its   nature,    must,    in    order   to  advanced  by  false  statements  and  un- 

show  its  illegality,  be  set  forth  in  an  founded  rumors.     See  Reg.  v.  Peck, 

indictment    of     conspiracy   with     as  9  Ad.  &  El.  686,  36  E.  C.  L.  240. 

much   certainty  as  would   be   neces-  In  Clary  v.  Com.,  4  Pa.  St.  210,  an 

sary  in  an  indictment  for  the  perpe-  indictment     which    was     held     good 

tration  of  it,  otherwise  it  would  not  charged  a  conspiracy,  by  the  circula- 

be  shown  to  be  criminal,  nor  would  tion  of  false  and  forged  bills,  to  cheat 

the    confederates    be    shown    to    be  and  defraud   "  the    citizens    of    this 

guilty."  commonwealth  and  others." 

It  is  never  enough  that  the  purpose  In  Com.  v.  Judd,  2  Mass.  329,  the 

or   the  means  are  so  described  that  conspiracy  was  to  manufacture  base 

they  may  be  unlawful.     If  that  is  left  and  spurious  indigo  and  sell  the  same 

uncertain    the    indictment   is    fatally  at  public  auction,  with  intent  to  cheat 

defective.      It    must    appear    to   the  and  defraud  such   persons  as  should 

court   that,   if   the  facts  alleged   are  become  purchasers, 

proved   as   they  are   stated,   without  Conspiracy  to  Obetmct  Justice. — An  in- 

any  additional  fact  or  circumstance,  dictment   charging  a    conspiracy    to 

there  can  be  no  doubt  of  the  illegality  hinder  and  injure  the  administration 

of  the   conduct  charged,  nor  of  its  of  public  justice,  by  obtaining  a  coun- 

711 


IndietBMiit. 


CONSPIRACY. 


2.  Porpoie — a.  Generally. — ^The  purpose  of  the  alleged  con- 
spiracy must  be  clearly  and  distinctly  set  forth  in  the  indictment/ 
but  there  is  no  necessity  for  an  allegation  that  the  purpose  of  the 


terfeit  bill  from  the  hands  of  a  person 
to  whom  it  had  been  uttered,  so  that 
it  could  not  be  bad  as  evidence  upon 
a  criminal  prosecution,  is  sufficient. 
It  need  not  allege  the  means  to  be 
used,  nor  that  the  bill  was  in  the 
hands  of  the  person  named,  nor  need 
the  bill  be  described,  nor  need  it  be 
alleged  that  the  defendants  knew 
that  it  had  been  uttered  wilfully. 
State  V,  Bartlett,  30  Me.  13a. 

Conspiraey  to  Aoease  of  Grimo. — An  in- 
dictment against  A  and  B  charged 
that  they  falsely  and  maliciously  con- 
spired "to  charge  and  accuse"  one 
C  that  he  had  committed  the  crime  of 
adultery  with  B,  "  with  intent  then 
and  there  unjustly  and  unlawfully  to 
obtain  and  acquire  to  them  divers 
sums  of  money  of  said  C,  for  com- 
pounding the  said  pretended  adultery 
so  falsely  and  maliciously  charged  to 
him  aforesaid."  Held^  that  the  indict- 
ment charged  the  offense  with  suffi- 
cient certainty.  Com.  v.  Andrews, 
132  Mass.  263. 

Languago  Conftituti&g  an  Oflimie. — 
The  indictment  need  only  charge  the 
conspiracy  in  language  which  consti- 
tutes an  offense.  Com.  v.  Goldsmith, 
12  Phila.  (Pa.)  632. 

Toohnioal  Worda  Used  1a  Ohtfgiiig 
Offonso. — The  technical  averment  of 
the  agreement  and  conspiracy,  gen- 
erally used  in  the  indictment,  charges 
that  the  defendants  "  did  conspire, 
combine,  confederate,  and  agree  to- 
gether;" but  it  is  said  that  other 
words  of  the  same  import  seem  to  be 
equally  proper.  3  Russell  Crimes 
(9th  ed.)  159. 

1.  Maine. — State  v,  Roberts,  34  Me. 
320;  State  V.  Bartlett,  30  Me.  134. 

Afassachusetts, — Com.  v.  Hunt,  4 
Met.  (Mass.)  iii;  Com.  v,  O'Brien, 
12  Cush.  (Mass.)  89;  Com.  v.  East- 
man, I  Cush.  (Mass.)  189,  48  Am. 
Dec.  596. 

Michigan, — People  v,  Saunders,  25 
Mich.  119,  note;  Schwab  v,  Mabley, 
47  Mich.  573;  Alderman  v.  People,  4 
Mich.  428,  69  Am.  Dec.  328. 

New  Jersey. — Wood  v.  State,  47  N. 
J.  L.  464. 

Wisconsin, — State  v.  Crowley,  41 
Wis.  279. 

6^fiiV^^  5/a/^f .— Pettibone  v.  U.  S., 


148  U.  S.  197;  U.  S.  V.  De  Grieff.  16 
Blatchf.  (U.  S.)  20;  In  re  Wolf,  27  Fed. 
Rep.  606. 

An  allegation  that  A  and  B  con- 
spired to  do  an  act  so  that  C  should 
commit  a  felony,  is  not  a  sufficient 
allegation  that  the  purpose  of  the  act 
was  to  induce  C  to  commit  it,  or  abet 
in  its  perpetration.  Com.  v.  Barnes, 
132  Mass.  242. 

Failvro  to  Atot  Porpote. — Failure  to 
charge  a  corrupt  purpose  in  entering 
into  the  agreement,  in  an  indictment 
for  conspiracy,  will  render  it  bad. 
Wood  V.  State,  47  N.  J.  L.  464. 

Criniiud  or  Unlawfal  koaiis. — In  Com. 
V.  Hunt,  4  Met.  (Mass.)  123,  Chief 
Justice  Shaw  said:  "  When  the  crimi- 
nality of  a  conspiracy  consists  in  an 
unlawful  agreement  of  two  or  more 
persons  to  compass  or  promote  some 
criminal  or  illegal  purpose,  that  pur- 
pose must  be  fully  and  clearly  stated 
in  the  indictment;  and  if  the  crimi- 
nality of  the  offense  which  is  intended 
to  be  charged  consists  in  the  agree- 
ment to  compass  or  promote  some 
purpose,  not  of  itself  criminal  or  un- 
lawful, by  the  use  of  fraud,  force, 
falsehood,  or  other  criminal  or  unlaw- 
ful means,  such  intended  use  of  fraud, 
force,  falsehood,  or  other  criminal  or 
unlawful  means  must  be  set  out  in 
the  indictment.  Such,  we  think,  is, 
on  the  whole,  the  result  of  the  Eng- 
lish authorities,  although  they  are  not 
quite  uniform."  l  Starkey  Crim.  PI. 
(2d.  ed.)  156.  See  also  State  r.  Crow- 
ley, 41  Wis.  279. 

CoiitpirMy  to  Dflfravd. — A  count  for 
conspiring  to  deceive  and  defraud 
divers  of  her  Majesty's  8ubjects,'who 
should  bargain  with  the  defendants 
for  the  sale  of  goods,  of  great  quanti- 
ties of  such  goods,  without  making 
payment,  remuneration,  or  satisfac- 
tion for  the  same,  with  intent  to  obtain 
profit  and  emolument  to  the  defend- 
ants (not  stating  with  particularity 
what  the  defendants  conspired  to  do), 
is  bad,  as  not  showing  that  the  con- 
spiracy was  for  a  purpose  necessarily 
criminal.  Reg.  v.  Peck,  9  Ad.  &  El. 
686,  I  P.  &  D.  508,  36  E.  C.  L.  240. 

Indiana. — Under  Ind.  Stat.,  2  G.  & 
H.  4S5«  the  indictment  must  specify 
the  felony   purposed.    State    v,  Mc- 
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conspiracy  was  accomplished,^  or  the  unlawful  agreement  exe- 
cuted, • 

b.  Object  of  Conspiracy  an  Offense  at  Common  Law.— 

When  the  act  conspired  to  be  accomplished  is  a  well-known  and 
recognized  offense  at  common  law,  the  object  of  the  conspiracy 
may  be  described  in  the  general  terms  by  which  it  is  technically 
known. • 

c.  Object  of  Conspiracy  an  Offense  by  Statute. — But  if 

the  conspiracy  be  to  do  an  act  which  is  not  an  offense  at  common 
law  but  only  by  statute,  the  purpose  of  the  conspiracy  must  be 
set  out  in  such  a  manner  as  to  show  that  it  is  within  the  terms  of 
the  statute.* 

Kinstry,  50  Ind.  467;  Landringhan  v,  sarily  calculated  to  effect  the  object 

State,  49  Ind.  186;  Scudder  v.  State,  of  the  unlawful  combination  charged. 

62  Ind.  13;  Smith  v.  State,  93  Ind.  69.  U.  S.  v.  Donau,  11  Blatchf.  (U.  S.)  168. 

1.  Com.  V.  Eastman,  I  Cush.  (Mass.)  3.  State  v.    Crowley,  41  Wis.   277; 

190, 48  Am.  Dec.  596;  Com.  v,  O'Brien,  Com.  v,  Eastman,  i  Cush.  (Mass.)  189, 

12  Cush.  (Mass.)  89;  Territory  v.  Car-  48  Am.  Dec.  $9^;  State  v,  Parker,  43 

land,  6  Mont.  14;  State  v.  Brady,  107  N.    H.    84;    People   v,   Saunders,    25 

N.  Car.  823;  State  v.  Norton,  23  N.  J.  Mich.  119,  note;  Alderman  v.  People, 

L.   33;  State  V,   Hickling,  41   N.  J.  L.  4  Mich.  414,  69  Am.  Dec.  328;  Hazen 

2od,  32  Am.  Rep.  198.  v.  Com.,  23  Pa.  St.  363;  State  v.  Grant, 

Arkansas  Statnts. — Under  Ark.  Stat.,  86  Iowa  216. 

Mansf.  Dig.,  §  1822,  a  conspiracy  to  4.  Com.  v.  Eastman,  i  Cush.  (Mass.) 

commit   a    felony    is    not    indictable  190,  48  Am.  Dec.  S96;  State  v.  Parker, 

after  the  felony  has  been  committed;  43  N.  H.  84;  U.  S.  v,  Gardner,  42  Fed. 

it  is  therefore  necessary  for  the  state  Rep.     831;    U.    S.    v,     De   Grieff,  16 

to  allege  in  the  indictment  that  the  Blatchf.  (U.   S.)  25;  U.  S.  v.  Adler, 

felony  the  defendants  were  charged  49   Fed.    Rep.    738;    U.    S.   v,    Cruik- 

with  conspiring  to  commit   was    not  shank,   92    U.    S.    556;  State   v,    Mc- 

committed.     Elsey  v.  State,  47  Ark.  Kinstry,  50  Ind.  467;  Landringham  v, 

572.  State,  49  Ind.  186;  Hazen  v.  Com.,  23 

8.  Com.  V.  Hunt,  4  Met.  (Mass.)  125;  Pa.  St.  364;    Cole  w.    People,  84  III. 

Com.  V,  Judd,  2  Mass.  337;  State  v.  216. 

Noyes,  25  Vt.  419.  Indiana. — Upon  an    indictment    for 

(Hiarge  as  Snrplnsage. — It  is  well  set-  conspiracy,  under  Ind.  Stat.,  2  G.  & 

tied  that  the  unlawful  agreement  con-  H.  455,  it  is  necessary  to  specify  the 

stitutes  the  gist  of  the  offense,  and  of  felony    which     it    was    proposed    to 

course  it  is  not  necessary  to  charge  commit.     State  v,  McKinstry,  50  Ind. 

the  execution  of  the  unlawful  agree-  467;  Landringham   v.   State,   49  Ind. 

ment;  and  if  charged  and  sustained  by  186;    Scudder  v.   State,   62    Ind.    13; 

evidence,  it  is  to  be  regarded  as  proof  Smith  v.  State,  93  Ind.  69. 

of  the    intent   or  as    matter    of    ag-  The  provision  of  the  Felony  Act  of 

gravation,  and  proof  of  it,  if  charged.  May  31,  1861,  2  Rev.  Stat.  1876,  p.  451, 

is  not  necessary  to  a  conviction.     The  to  the  effect  that  upon  an  indictment 

jury   may   find   the    conspiracy,   and  under  that  act  it  should  not  be  neces- 

negate  the  execution,  and  it  will  be  a  sary  to  charge  the  particular  felony 

good  conviction.     State  v,  Noyes,  25  which  it  was  the  purpose  or  object  of 

Vt.  419.  the  persons  combining  to  commit,  was 

Certidnty  of  Desoriptioii. — It  is  suffi-  held  to  be  unconstitutional.  Miller 
cient  if  the  act  be  so  described  as  to  v.  State,  79  Ind.  203. 
apprise  the  defendant  what  act  is  in-  Maine. — Under  Maine  Rev.  Stat.,  c. 
tended  to  be  given  in  evidence  as  126,  §  17,  an  indictment  should  contain 
tending  to  show  that  the  unlawful  allegations  of  facts  necessary  to  bring 
agreement  was  put  in  operation,  with-  the  defendants'  acts  within  the  pur- 
out  its  being  made  to  appear  to  the  view  of  the  section.  State  v.  Clary, 
court,  upon  the  face  of  the  indict-  64  Me.  369. 
ment,  that  the  act  mentioned  is  neces-  Hew  Jersey. — An  indictment    under 
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3.  Where  the  Object  is  TJnlawfal. — If  the  act  which  the  con- 
spirators combine  to  perform  is  unlawful,  it  is  unnecessary  to  set 
out  in  the  indictment  the  means  to  be  employed  in  accomplish- 
ing it.* 

4.  Where  the  Means  are  TJnlawfnL — But  if  the  end  in  view  is  law- 
ful or  indifTerent,  and  the  conspiracy  only  becomes  criminal  by 
reason  of  the  unlawful  means  whereby  it  is  to  be  accomplished,  it 
becomes  necessary  to  show  the  criminality  by  setting  out  such  un- 
lawful means.*     It  will  not  be  sufficient  to  allege  in  general  terms, 

section   191   of    the    Crimes   Act,    as  New  Jersey, — Johnson  v.  State,  26 

amended   (Supp.   Revision,  p.   199,  §  N.  J.  L.  323. 

43),  charged  defendants  with  conspir-  New    York. — Lambert  v.  People,  9 

ing  to  pervert  and  obstruct  the  ad-  Cow.  (N.  Y.)  578. 

ministration  of  the  election  laws  by  North    Carolina, — State    v,    Brady, 

doing  certain  acts  with  intent  to  un-  107  N.  Car.  822. 

lawfully  influence  the  result  of  a  cer-  Pennsylvania, — Hazen  v.   Com.,  23 

tain   election.      It   was   held    that    a  Pa.  St.  355. 

crime   under   the   provisions  of  that  South  Carolina, — State  v.  Cardoza, 

section  was  sufficiently  shown.     Mo-  11  S.  Car.  235. 

schell  V,  State,  53  N.  J.  L.  498.  Vermont. — State   v.    Keach,   40  Vt. 

United    States. — An   indictment    for  113;  State  v.  Noyes,  25  Vt.  422;  Sute 

conspiracy,  to  be  good  under  the  U.  v,  Stewart,  59  Vt.  273. 

S.  statute,  must  charge  that  the  con-  Virginia, — Crump  v.  Com.,  84  Va. 

spiracy   was    to    do  some  act    made  927. 

criminal   by  the  laws  of  the  United  Wisconsin, — State    v.    Crowley,  41 

States,  and  must  state  with  sufficient  Wis.  277. 

certainty  the  facts  to  show  that  such  United  States, — U.  S.  v,  Gordon,  22 

a  criminal  act  was  the  object  of  the  Fed.  Rep.  250;  U.  S.  v.  Gardner,  42 

conspiracy.      U.    S.    v,   Gardner,   42  Fed.    Rep.   831;   U.   S.    v,   Dennee,  3 

Fed.  Rep.  831.  Woods  (U.  S.)  50. 

An  indictment  that  sets  forth  the  England, — Rex  v.  Gill,  2  B.  &  Aid. 

purposes  of  the  conspiracy  in  such  a  204;  Reg.  v.  King,  7  Q.  B.  782,  53  E. 

manner  as  to  show  that  it  is  within  C.  L.  780;  Sydserff  v,  Reg..  11  Q.  B. 

the  terms  of  the  statute  is  sufficient.  245,  63  E.  C.  L.  245;  Rex  v.  Holliog- 

U.  S.  V.  De  Grieff ,  16  Blatchf.  (U.  S.)  25.  berry,  6  D.  &  R.  345,  16  E.  C.  L.  262; 

1.  Illinois. — Cole  v.  People,  84  111.  Rex  v,  Seward,  i  Ad.  &  El.  706,  28  E. 

218;  Smith  V.  People,  25  111.  17.  C.  L.  185. 

Io7va, — State  v.  Ormiston,  66  Iowa  Coxiflplraqy  to  Preyent  Trade. — In  Rex 

148;  State  V.  Harris,  38  Iowa  248;  State  v.  Eccles,  3   Doug.  337,  there  was  an 

V.   Stevens,   30    Iowa    391;    State   v.  indictment  for  conspiracy  to  impover- 

Grant,  86  Iowa  2i6;  State  v.   Potter,  ish  H.  B.,  and  to  deprive  and  hinder 

28  Iowa  554;  State  v.  Jones,  13  Iowa  him  from  following  and  exercising  his 

269.  business  of  tailor.     It  was  moved  in 

Maine. — State  v.  Mayberry,  48  Me.  arrest   of  judgment  that   the  charge 

218;  State  V.  Bartlett,  30  Me.  134;  State  was  general,  but  held  that  it  was  not 

V.  Ripley,  31  Me.  386;  State  v,  Rob-  necessary  to  state  the  means,  as  the 

erts,  34  Me.  320.  end  was  well  stated,  the  court  regard- 

Maryland. — State   v,    Buchanan,    5  ing  the  conspiracy  as  indictable  in  re- 

Har.  &  J.  (Md.)  317.                           «  spect  of  its  object  alone.   See  also,  for 

Massachusetts. — Com.  v.  Eastman,  I  a  similar  ruling  in  a  prosecution  for 

Cush.  (Mass.)  189,  48  Am.  Dec.  596;  conspiracy  to  boycott.  Crump  9.  Com.. 

Com.   V,   Hunt,   4   Met.   (Mass.)    in;  84  Va.  927. 

Com.  V.  Shedd,  7  Cush.  (Mass.)  515.  2.  Illinois. — Cole  v.  People,  84  111. 

Michigan. — People   v.    Richards,    i  219;  Smith  t^.  People,  25  III.  17;  Smith 

Mich.  217;  People  v.  Arnold,  46  Mich.  v.  People  (111.),  76  Am.  Dec.  785,  note. 

271 ;  Alderman  v.  People,  4  Mich.  428,  Iowa. — State  v,  Harris,  38  Iowa  248; 

6g  Am.  Dec.  328;  People  v.  Saunders,  State  v.  Stevens,  30  Iowa  391;  State 

25  Mich.  119,  note;  Schwab  v,  Mabley,  v.  Potter,  28  Iowa  554;  State  v.  Grant, 

47  Mich.  573.  86  Iowa  216;  State  v. Jones,  13  Iowa  269. 
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however  strong,  that  the  purpose  to  be  effected  was  criminal  or 

unlawful,  nor  that  the  means  to  be  used,  where  their  criminal  or 
unlawful  character  is  relied  upon,  were  malicious  or  fraudulent, 
or  unlawful  or  criminal ;  but  those  means  must  be  stated  in  such 
terms  that  the  court  may  see  that  they  are  unlawful  at  common 
law,  or  by  virtue  of  some  statute.* 

Maine, — State   v.    Bartlett,   30   Me.  Meserve,  154  Mass.  64;  Com.  v.  Wal- 

132;  State  V.  Ripley,  31  Me.  386;  State  lace,  16  Gray  (Mass.)  221. 

V.  Roberts,  34  Me.  320.  Conspiracy  to  Marry. — In  the  case  of 

Massachusetts,  —  Com.    v,    Prius,  9  a  conspiracy   to  induce  a  person   to 

Gray  (Mass.)  127;  Com.   v,   Meserve,  marry  a  pauper,  in  order  to  change 

154   Mass.   64;   Com.    v,   Wallace,   16  the  burden  of  her  support  from  one 

Gray   (Mass.)  221;  Com.  v.   Davis,  9  parish   to   another,    it   was   held,   by 

Mass.  415,    note;    Com.    v.    Shedd,  7  Buller,  J.,  that  as  the  marriage  itself 

Cush.  (Mass.)  515;  Com.  v.  O'Brien,  was    not    unlawful,    some    violence, 

12  Cush.  (Mass.)  89;  Com.  v.  Hunt,  4  fraud  or  falsehood,  or  some  artful  or 

Met.  (Mass.)  126;  Com.  v»  Eastman,  i  sinister  contrivance,  must  be  averred, 

Cush.  (Mass.)  189,  48  Am.  Dec.  596.  as  the  means  intended  to  be  employed 

Michigan,  —  People   v.    Arnold,   46  to   effect   the   marriage,   in   order   to 

Mich.    271;    People    v,     Richards,    i  make  the  agreement  indictable  as  a 

Mich.    224;    People   v,    Petheram,  64  conspiracy.     Rex  v.  Fowler.  2  Russell 

Mich.    252;    Alderman    v.    People,   4  on  Crimes  (ist  ed.)  1812,  i  East  P.  C. 

Mich.  428,  69  Am.  Dec.   328;  People  461;  Com.  f.  Hunt,  4  Met.  (Mass.)  126. 

V,    Saunders,    25     Mich.    119,     note;  Conspiracy  to  Def^and.  —  An   indict- 

Schwab  V,  Mabley,  47  Mich.  573.  ment  charging  generally  that  the  de- 

Montana, — Territory  v,   Carland,  6  fendant  conspired  to  defraud  an  in- 

Mont.  17.  dividual,  and  not  charging  the  means 

New  Hampshire,  —  State   v.    Burn-  employed  to  accomplish  the  fraudu- 

ham,  15  N.  H.  396;  State  v,  Parker,  lent  purpose,  is  not  sufficient.     Lam- 

43  N.  H.  84.  bert   v.    People,   9   Cow.   (N.  Y.)  578. 

New    York, — Lambert  v.   People,  9  This  case  has  been  followed  by  the 

Cow.  (N.  Y.)  578;  March  v.  People,  7  courts  of  Massachusetts  and  Pennsyl- 

Barb.  (N.  Y.)  393.  vania^  and  has  not  been  overruled  in 

Pennsylvania. — Hartmann  v.  Com.,  New  York,  where  the  legislature  has 

5  Pa.  St.  60.  since   adopted    the    principle   of  the 

Vermont. — State  v.  Stewart,   59  Vt.  case  in  defining  the  offense  of  con- 

273;  State  «>.  Keach,  40  Vt.  113.  spiracy.     People  v.  Brady,  56  N.   Y. 

Wisconsin, — State   v,    Crowley,   41  190;  Com.  z/.  Eastman,  i  Cush.  (Mass.) 

Wis.  277.  190;  Hartmann  v.  Com.,  5  Pa.  St.  60. 

United  States. — U.  S.  v.  Cruikshank,  English  Doctrine. — "  The  case  of  Rex 

92  U.   S.   559;  Pcttibone  v.  U.  S.,  148  v.  Eccles,  3  Doug.  337,  is  frequently 

U.  S.  197;  U.  S.  V.  Gardner,  42  Fed.  cited   as   an  authority  for  a  general 

Rep.  831.  charge  of  conspiracy,  without  any  al- 

England. — Rex  v.  Seward,  I  Ad.  &  legation  of  illegal  means;  but  that 
El.  706;  Rex  V.  Gill,  2  B.  &  Aid.  204;  case,  as  was  said  by  Lord  Ellen- 
Reg.  V,  Gompertz,  9  Q.  B.  824,  58  E.  borough  in  Rex  v.  Turner,  13  East 
C.  L.  824;  Sydserff  v.  Reg.,  11  Q.  B.  231,  was  a  conspiracy  to  restrain  trade, 
245,  63  E.  C.  L.  245;  Latham  v.  Reg.,  and  therefore  a  conspiracy  aflfect- 
5  B.  &  S.  635.  ing  the  public.  *  *  ♦  The  more  re- 
Reason  of  the  Bnle. — The  reason  for  cent  English  cases,  however,  strongly 
setting  out  the  means  by  which  the  indicate  a  disposition  to  hold  to  a 
conspiracy  is  to  be  accomplished,  is  much  greater  strictness  in  indictments 
to  enable  the  court  to  see  the  char-  for  conspiracy  than  had  formerly 
acter  of  the  acts  proposed  to  be  done  been  supposed  to  be  required.  Reg. 
in  the  accomplishment  of  the  purpose  v.  Peck,  9  Ad.  &  El.  686,  36  E.  C.  L. 
of  the  intended  conspiracy,  and  also  240;  Reg.  v.  King,  7  Q.  B.  782,  53  E. 
to  apprise  the  defendant  of  the  facts  C.  L.  780."  Com.  v,  Eastman,  i  Cush. 
relied  upon  to  constitute  the  offense  (Mass.)  224. 
with  which  he  is  charged.     Com.  v.  1.  State   v,   Parker,  43  N.    H.    84; 
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6.  Overt  Acts — a.  Generally. — It  is  usual  upon  indictments  for 
conspiracy  to  allege  some  overt  act  done  in  pursuance  thereof;* 
but  such  is  not  an  essential  allegation,'  and  will  not  aid  an  other- 
State  V.  Stevens,  30  Iowa  397;  State  v,  Iowa, — State  v.  Grant,  86  Iowa  2i6; 
Potter,  28  Iowa  554;  U.  S.  v.  Gardner,  State  v,  Ormiston,  66  Iowa  146;  State 
42  Fed.  Rep.  831;  Lambert  v.  People,  v.  Savoye,  48  Iowa  565. 
9  Cow.  (N.  Y.)  578;  Com.  v.  Hunt,  4  Massachusetts.  —  Com.  v.  Judd,  2 
Met.  (Mass.)  125.  Mass.  329;  Com.  v.   Shedd,   7  Cush. 

ICmiiis    Fraudalent    and    Immoral. —  (Mass.)    515 ;    Com.    v.    WaUace,    16 

Where  the  object  to  be  attained  by  Gray   (Mass.)    222;    Com.    v.    Fuller, 

the  conspiracy  is  lawful,  the  illegal  132   Mass.   563;  Com.   v,   Eastman,  i 

means  must  be  stated  and  proved,  but  Cush.  (Mass.)  190,  48  Am.  Dec.  596. 

it   is   not   necessary   that   the   illegal  Michigan, — Alderman  v.   People,  4 

means  should  be  indictable  o£fenses;  Mich.  414,  69  Am.  Dec.  330;  People  v, 

it  will  be  sufficient  if  they  be  fraudu-  Richards,    i    Mich.    224;    People    v. 

lent  and   immoral,   the    gist    of    the  Dyer,  79  Mich.  481. 

offense   being  the  conspiracy.     State  Montana, — Territory  v.  Garland,  6 

V.  Burnham,  15  N.  H.  396.  Mont.  17. 

1.  State  V.   Bradley,  48  Conn.  549;  New  Hampshire. — State    v.   Straw, 

People  V.  Chase,  16  Barb.  (N.  Y.)  498;  42  N.  H.  393. 

People  V.   Mather,  4  Wend.   (N.   Y.)  New  York.  —  People     v.     Brickner 

229,  21  Am.  Dec.   151;  U.  S.  v.  Den-  (Oyer  &  T.  Ct,),  15  N.  Y.  Supp.  529; 

nee,  3  Woods(U.  S.)5o;  U.  S.  «^.  Gard-  People  v.    Mather,  4   Wend.   (N.  Y.) 

ner,  42  Fed.  Rep.  831;  Com.  v.  Shedd,  229,  21  Am.  Dec.  151. 

7  Cush.  (Mass.)  516;  People  v.  Rich-  North  Carolina. — State  v.  Younger, 

ards,  I  Mich.  224;  Rex  v.  Gill,  2  B.  &  i  Dev.  (N.  Car.)  357,  17  Am-  Dec  57a, 

Aid.  204;  State  v.  Straw,  42  N.  H.  394.  note. 

Mr.  Chitty  says  it  is  usual  to  frame  Pennsylvania. — Com.  v.  McKisson, 

the  indictment  stating  the  conspiracy,  8  S.  &   R.  (Pa.)  420,  11  Am.  Dec.  630; 

and  then  showing  that  in  pursuance  Clary  v.  Com.,  4  Pa.  St.  210;  Twitch- 

of  it  certain  overt  acts  were  done,  but  ell  v.  Com.,  9  Pa.  St.  211. 

it  is  holden  sufficient  to  state  the  con-  United  States. — U.  S.  v.  Gardner.  42 

spiracy  alone.     3  Chitty  Crim.  L.  989,  Fed.  Rep.  831;  U.  S.  v,  Walsh,  5  Dill. 

2  Ld.  Raym.  1167.     See  also  People  v.  (U.  S.)  60. 

Mather,  4  Wend.  (N.  Y.)  229,  21  Am.  England. — Sydserff  v.  Reg.,  11  Q. 

Dec.  151;  People  v.  Richards,  i  Mich.  B.  245,  63  E.  C.  L.  245;   Reg.  v.  Ken- 

224;  Rex  V.  Gill.  2  B.  &  Aid.  204;  U.  rick,  5  Q.  B.  49,  48  £.  C.  L.  48;  Reg. 

S.  V.  Gardner,  42  Fed.  Rep.  831.  v,  Luroy,  Holt,  364;  Rex  r.   Kinner- 

Charging  Overt  A0t  not  DnpUcity. —  sley,  i  Stra.  193;  Rex  v.  Gill,  2  B.  & 
In  State  v.  Grant,  86  Iowa  216,  Kinne,  Aid.  204;  Reg.  v.  Best,  2  Ld.  Raym. 
J.,  said:  '*  The  rule  in  cases  where  1167,  i  Salk.  174;  3  Chitty  Crim.  L. 
the  indictment  charges  conspiracy  1143  ;  The  Poulters'  Case,  9  Rep.  55; 
to  commit  a  crime  and  also  the  overt  Rex  v.  Kimberty,  i  Lew.  62;  Rex  r. 
act  is,  that  it  does  not  necessarily  Sterling,  i  Lew.  125. 
follow  that  the  indictment  was  in-  Conspiracy  to  Charge  with  Crime— 
tended  to  charge  more  than  a  con-  Michigan. — **  A  conspiracy  to  falsely 
spiracy;  and  this  is  especially  true  charge  any  one  with  any  crime  is  one 
where,  as  in  this  case,  the  indictment  of  the  best-known  conspiracies  at 
does  not  show  a  '  design  to  claim  a  common  law.  The  false  charge  is  the 
conviction  for  the  injury  committed,  unlawful  purpose  intended,  and  it  is 
though  the  evidence  should  fail  to  enough  to  allege  it,  inasmuch  as  the 
sustain  the  charge  of  conspiracy.'  It  particular  methods  for  bringing  about 
does  not  appear  in  this  case  that  it  the  injurious  result  can  seldom  be 
was  intended  by  alleging  the  overt  act  fixed  in  advance.  Our  statutes  have 
to  put  the  defendants  on  trial  therefor,  not  required  any  allegation  of  par- 
nor  was  such  the  result.  Hence  it  is  ticular  overt  acts,  but  when  the  con- 
not  vulnerable  to  the  objection  made  spiracy  is  showd  the  case  is  made  out. 
as  to  duplicity."  Such  is  the  common-law  rule,  which 

8.  Connecticut, — State  v.  Bradley,  48  we  have  not  changed,  and  the  form  is 

Conn.  549.  good  at  common  law.    Archb.  Criin« 
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wise  defective  indictment.*     Such  allegations  may  be  regarded 
as  mere  aggravation,*  or  rejected  as  surplusage.* 

b.  By  Statute. — In  some  jurisdictions  it  is  specially  provided 
by  statute  that  some  overt  act  done  in  pursuance  of  the  con- 
spiracy shall  be  set  out  in  the  indictment,  and  in  such  cases  the 
same  should  be  made  to  appear.* 


PI.  615;  People  «r.  Richards»  I  Mich. 
216;  People  V,  Saunders,  25  Mich. 
119;  People  V,  Clark,  10  Mich.  310; 
People  V.  Winslow,  39  Mich.  505; 
People  V,  Arnold,  46  Mich.  268." 
People  V.  Dyer,  79  Mich.  481. 

Coiupiraoy  to  Impoverish. — An  indict- 
ment for  a  conspiracy  to  impoverish 
a  man,  by  preventing  him  from  work- 
ing at  his  trade,  need  not  state  the 
overt  acts  used  to  efifect  the  intended 
mischief.  Rex  v,  Eccles,  i  Leach  C. 
C.  274. 

1.  People  V.  Arnold,  46  Mich.  273; 
Com.  V.  Wallace,  16  Gray  (Mass.)  222; 
Com.  V,  Hunt,  4  Met.  (Mass.)  iii; 
Com.  V,  Shedd,  7  Cush.  (Mass.)  515; 
Peoples.  Brickner  (Oyer  &  T.  Ct.),  15 
N.  Y.  Supp.  529. 

2.  State  V.  Straw,  42  N.  H.  394; 
Com.  V.  Meserve,  154  Mass.  64;  Com. 
V.  Shedd,  7  Cush.  (Mass.)  514;  Com. 
V.  Hunt,  4  Met.  (Mass.)  125;  Com.  v. 
Tibbetts,  2  Mass.  538;  Com.  v.  Davis, 
9  Mass.  415;  Dictum  in  U.  S.  v,  Gard- 
ner, 42  Fed.  Rep.  829. 

8.  State  V,  Straw,  42  N.  H.  394; 
Com.  V.  Meserve,  154  Mass.  64;  Com. 
V.  Shedd,  7  Cush.  (Mass.)  516;  Com. 
V.  Eastman,  i  Cush.  (Mass.)  190,  48 
Am.  Dec.  506;  Com.  v.  Wallace,  16 
Gray  (Mass.)  222;  Hazen  v.  Com.,  23 
Pa.  St.  363;  Dictum  in  U.  S.  v.  Gard- 
ner, 42  Fed.  Rep.  831. 

See,  however,  People  v,  Arnold,  46 
Mich.  273,  where  Cooley,  J.,  said: 
'*  The  proof  of  an  overt  act  may  be 
important  for  the  bearing  it  may  have 
upon  the  evidences  of  conspiracy,  and 
also  as  it  may  aid  the  court  in  justly 
graduating  the  punishment  in  case  of 
conviction.  Alleging  and  proving  it, 
therefore,  is  much  like  alleging  and 
proving  matter  of  aggravation  in  other 
cases.  But  whether  the  allegation  of 
an  overt  act  may  aid  a  defective  charge 
of  conspiracy  when  the  allegation  it- 
self is  unnecessary,  and  if  defective 
might  be  treated  as  surplusage,  is  a 
point  not  readily  settled  upon  the  au- 
thorities. Personally  I  should  be  in- 
clined to  follow  Rex  V,  Spragg,  2  Burr. 
993»  in  which  the  point  was  decided 


in  the  affirmative;  but  the  authority 
of  that  case  is  unquestionably  some- 
what shaken  by  what  is  said  in  King 
V.  Reg.,  7  0-  K.  809,  53  E.  C.  L.  808, 
and  by  later  cases,  and  my  brethren 
are  not  disposed  to  follow  it.  In  their 
opinion  the  information  in  this  case 
is  fatally  defective,  and  should  have 
been  quashed." 

Matters  of  Enameration.  —  The  men- 
tioning of  various  false  pretenses,  in 
an  indictment  for  conspiracy  to  cheat 
and  defraud,  etc.,  is  rather  a  matter 
of  enumeration  than  of  essential  de- 
scription, and  those  pretenses  not 
proved  to  have  been  contemplated 
may  be  rejected  in  the  indictment. 
Com.  V.  Meserve,  154  Mass.  64. 

4.  Maine, — State  v.  Clary,  64  Me. 
369. 

New  Jersey. — State  v.  Norton,  23  N. 
J.  L.  33;  State  V,  Hickling,  41  N.  J. 
L.  208,  32  Am.  Rep.  198. 

New  York. — People  v.  Chase,  16 
Barb.  (N.  Y.)  498;  People  v.  Olson 
(Buffalo  Super.  Ct.),  15  N.  Y.  Supp. 
778;  People  V.  Flack,  125  N.  Y.  324, 
reviewing  57  Hun  (N.  Y.)  83. 

United  States, — U.  S.  v.  Newton,  52 
Fed.  Rep.  275;  U.  S.  v,  Walsh,  5  Dill. 
(U.  S.)6o;  U.  S.  V.  Martin,  4  Cliff.  (U. 
S.)  156;  U.  S.  V,  Reichert,  32  Fed.  Rep. 
142;  U.  S.  V.  Watson,  17  Fed.  Rep.  145; 
U.  S.  V,  Dennee,  3  Woods  (U.  S.)  50; 
U.  S.  V.  Graff,  14  Blatchf.  (U.  S.)  391; 
U.  S.  V.  Donau,  11  Blatchf.  (U.  S.)  168; 
U.  S.  V,  Nunnemacher,  7  Biss.  (U.  S.) 
120;  U.  S.  V,  Goldberg,  7  Biss.  (U.  S.) 
175;  Dealy  v.  U.  S.,  152  U.  S.  539;  U.  S. 
V,  Wilson  (Oregon),  60  Fed.  Rep.  890. 

Overt  Acts,  how  Laid. — The  overt  acts 
need  not  be  laid  as  having  been  done 
to  effect  the  object  of  the  conspiracy, 
although  these  are  the  words  of  the 
statute;  it  is  enough  to  say  that  they 
were  done  in  pursuance  of  the  con- 
spiracy, which  are  the  usual  words  in 
such  cases.  U.  S.  v.  Boy  den,  i  Lowell 
(U.  S.)  266.  See  also  U.  S.  v,  Donau,  ix 
Blatchf.  (U.  S.)  168;  U.  S.  v,  Sanche, 
7  Fed.  Rep.  719. 

It  is  not  necessary  that  particular 
acts  stated  in  the  indictment  to  have 
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6.  Joinder  of  Counts — a.  Generally. — It  is  always  permissible 
for  the  pleader  to  set  forth  the  offense  he  seeks  to  prosecute  in 
all  the  various  ways  necessary  to  meet  the  possible  phases  of  evi- 
dence that  may  appear  at  the  trial,  and  if  the  counts  in  an  indict- 
ment cover  the  same  transaction  though  involving  offenses  of 
different  grade,  the  court  has  it  in  its  power  to  preserve  all  rights 
of  defense  intact.*  Where  all  the  counts  in  an  indictment  are 
manifestly  based  upon  one  and  the  same  transaction,  it  will  be 
assumed  that  it  is  the  intention  to  charge  one  offense  only,*  but 


been  done  to  effect  the  object  of  the 
conspiracy  shall  be  so  stated  that 
the  court  can  see,  from  the .  face  of 
the  indictment,  that  the  object  of  the 
conspiracy  would  be  accomplished 
thereby.  U.  S.  v,  Graff,  14  Blatchf.  (U. 
S.)  391;  U.  S.  V,  Donau,  11  Blatchf. 
(U.  S.)  168. 

Where  an  indictment  alleged  that 
an  indictment  for  felony  was  about  to 
be  preferred  against  one  C.  before  the 
grand  jury;  that  S.  was  a  material 
witness  to  prove  the  charge;  that  the 
defendants  conspired  and  agreed  to- 
gether to  induce  S.  to  suppress  her 
evidence  and  to  withdraw  and  conceal 
herself,  in  order  to  prevent  her  from 
being  examined  as  a  witness;  and 
that  the  defendants,  in  pursuance  of 
such  conspiracy,  did  unlawfully,  wil- 
fully, and  corruptly  hire,  persuade,  in- 
duce and  procure  S.  to  withdraw  her- 
self out  of  the  jurisdiction  of  the  state, 
and  to  go  away  from  the  county  of  E., 
and  to  withhold  her  attendance  from 
the  grand  jury, — held^  that  the  overt 
acts  were  sufficiently  alleged.  People 
V,  Chase,  16  Barb.  (N.  Y.)  496. 

Construction  of  the  Federal  Statute. — 
In  U.  S.  V.  Britton,  108  U.  S.  199,  the 
court  said:  '*  This  offense  does  not 
consist  of  both  the  conspiracy  and 
the  acts  done  to  effect  the  object  of 
the  conspiracy,  but  of  the  conspiracy 
alone.  The  provision  of  the  statute 
that  there  must  be  an  act  done  to 
effect  the  object  of  the  conspiracy 
merely  affords  a  locus  penitentia^  so 
that  before  the  act  done  either  one  or 
all  of  the  parties  may  abandon  their 
design,  and  thus  avoid  the  penalty 
prescribed  by  the  statute."  Hence  if 
the  conspiracy  was  entered  into  with- 
in the  limits  of  the  United  States  and 
the  jurisdiction  of  the  court,  the  crime 
was  then  complete,  and  the  subse- 
quent overt  act  in  pursuance  thereof 
may  have  been  committed  anywhere. 
Dealy  v.  U.  S.,  i$2  U,  S.  547. 


In  U.  S.  V,  Dennee,  3  Woods  (U.  S.) 
50,  Wood,  J.,  says:  *'  It  seems  clear 
that  "  U.  S.  Rev.  Stat.,  §  5440,  "  was 
intended  to  relieve  the  pleader  from 
any  supposed  necessity  of  setting  out 
the  means  agreed  upon  to  carry  out 
the  conspiracy,  by  requiring  him  to 
aver  some  act  done  in  furtherance  of 
the  conspiracy,  and  making  such  acta 
necessary  ingredient  of  the  offense." 

The  Kow  Jersey  Statnte  in  requiring 
an  overt  act  does  not  require  full  ex- 
ecution of  the  conspiracy  in  order  to 
make  it  punishable.  State  v.  Hick- 
ling,  41  N.  J.  L.  208. 

1.  State  V.  Stewart,  59  Vt.  284. 

To  the  counts  for  a  conspiracy  may 
be  joined  such  other  counts  as  the 
circumstances  of  the  case  may  seem 
to  require  (not  charging  a  felony), 
though  they  do  not  include  a  charge 
of  conspiracy.  Rex  v.  Johnson,  3  M. 
&  S.  550;  Reg.  V.  Murphy,  8  C.  &  P. 
297,  34  E.  C.  L.  397. 

Iowa. — Under  the  Iowa  Code,  §4300. 
it  is  permissible  in  an  indictment  for 
conspiracy  to  state  the  facts  constitut- 
ing the  conspiracy,  in  different  ways, 
in  several  counts.  State  v.  Kennedy, 
63  Iowa  197. 

2.  State  V,  Glidden,  55  Conn.  68. 
Joinder   of  Murder  and  Conspiraej  to 

Commit  Murder. — Where  there  was  a 
joinder  of  a  count  for  conspiracy 
with  a  count  for  murder  in  an  indict- 
ment, and  it  was  moved  to  quash  the 
same,  it  was  held  that  while  inde- 
pendent crimes  cannot  be  joined  io 
the  same  indictment,  where  they  arc 
of  a  different  class,  with  different 
penalties,  yet  where  a  statute  pro- 
vided (as  in  this  case)  for  the  defini- 
tion and  punishment  of  the  felonious 
conspiracy  and  for  punishment  of  an 
additional  character  for  an  overt  act 
of  a  highly  criminal  nature  when  the 
latter  is  committed  in  pursuance  of 
the  conspiracy,  it  being  one  transac- 
tion, the  description  of  the  crime  as 
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each  count  should  set  out  a  direct  charge  of  conspiracy  without 
reference  to  previous  counts ;  ^  and  in  such  case  if  any  count  be 
good  it  is  sufficient  to  sustain  a  conviction.^ 

b.  Duplicity. — An  indictment  cannot  be  objected  to,  on  the 
ground  of  duplicity,  in  that  it  charges  a  conspiracy  to  commit  more 
than  one  crime,'  or  that  the  overt  act  is  charged  in  aggravation 
of  the  offense;*  and  so  where  more  than  one  unlawful  act  is  sought 


an  entirety  in  the  indictment  was  not 
only  proper,  but  necessary.  U.  S.  v, 
Lancaster,  44  Fed.  Rep.  885. 

Where  the  indictment  charged  the 
defendant  with  murder,  and  also  with 
conspiracy  to  commit  murder,  and  the 
indictment  was  demurred  to  on  the 
ground  that  the  conspiracy  charged 
was  a  statutory  offense,  which  could 
not  be  joined  with  the  common-law 
crime  of  murder,  the  court  said,  "  We 
think  the  conspiracy  to  commit  mur- 
der and  the  committing  of  it  by 
one  of  the  conspirators  pursuant  to 
the  conspiracy  makes  all  the  con- 
spirators principals,  and  guilty  of 
murder  at  common  law.  The  de- 
murrer was  properly  overruled." 
Combs  V.  Com.  (Ky.,  1894),  25  S.  W. 
Rep.  276. 

1.  State  V.  Norton.  23  N.  J.  L.  48. 

2.  Johnson  v.  State,  26  N.  J.  L.  321; 
Hazen  v.  Com.,  23  Pa.  St.  355;  State 
V.  Mayberry,  48  Me.  218;  Com.  v, 
Nichols,  134  Mass.  531;  U.  S.  v, 
Nunnemacher,  7  Biss.  (U.  S.)  124. 

Dlnitrationa. — A  first  count  of  an  in- 
dictment charged  that  the  prisoners, 
intending'  to  defraud  one  J.  G.,  did 
conspire  to  cheat  and  defraud  J.  G.  of 
a  certain  large  sum  of  money,  to  wit, 
twenty  pounds.  The  second  charged 
a  conspiracy,  by  false  pretenses,  to  ob- 
tain from  J.  G.  a  large  sum  of  money, 
to  wit,  twenty  pounds,  and  to  cheat 
and  defraud  him  thereof.  The  third 
count  charged  a  conspiracy  by  false 
pretenses  feloniously  to  steal  from 
J.  G.  a  large  sum  of  money,  to  wit, 
t\7enty  pounds.  The  fourth  count 
charged  an  attempt,  by  false  pretenses, 
to  obtain  from  J.  G.  the  twenty  pounds, 
with  intent  to  defraud.  The  fifth  and 
last  count  charged  that  the  prisoners, 
by  false  pretenses,  did  attempt  to 
steal  from  J.  G.  a  large  sum  of 
money,  to  wit,  twenty  pounds,  of  the 
moneys  of  the  said  J.  G.  The  prison- 
ers were  found  guilty,  and  judgment 
was  passed  on  each  count.  They  were 
convicted  on  all  the  counts,  and  were 
sentenced  to  a  distinct  punishment  on 


each.  It  was  held  that  the  fifth  and 
last  was  a  good  count,  and  that  the 
conviction  must  therefore  be  affirmed. 
Reg.  V,  Bullock,  Dears.  C.  C.  653,  25 
L.  J.  M.  C.  92. 

If  an  indictment  contain  several 
counts,  in  only  one  of  which  an  indict- 
able offense  is  charged,  it  is  sufficient 
after  conviction  generally  to  sustain 
the  sentence.  Hazen  v.  Com.,  23 
Pa.  St.  355. 

Aoqaittal,on  Borne  of  the  Counts. — De- 
fendants were  charged  in  the  first 
count  of  an  indictment  with  a  con- 
spiracy to  enter  upon  certain  premises 
and  to  hold  and  keep  possession  of 
the  same,  and  in  the  second  and  third 
counts  with  forcible  entry  and  de- 
tainer. The  jury  convicted  them  of 
the  conspiracy,  and  acquitted  them  on 
the  second  and  third  counts.  The 
court  sentenced  them  to  pay  a  fine  of 
twenty-five  dollars,  and  to  be  im- 
prisoned for  one  hour,  and  to  pay 
the  costs  of  prosecution.  It  was  held 
that  this  was  not  error.  Wilson  v. 
Com.,  96  Pa.  St.  56. 

8.  State  V.  Kennedy,  63  Iowa  200; 
Noyes  v.  State,  41  N.  J.  L.  418. 

An  indictment  for  conspiracy  charg- 
ing that  the  defendants  did  *'  unlaw- 
fully and  feloniously  conspire,  etc.,  to 
rob  and  steal,"  will  not  sustain  a  de- 
murrer on  the  ground  that  it  charges 
two  offenses.  State  v.  Sterling,  34 
Iowa  444. 

4.  State  V,  Ormiston,  66  Iowa  143. 

Indictment  Charging  Crime  Sought  to  be 
Effected. — An  indictment  which,  in  ad- 
dition to  the  allegations  as  to  the  con- 
spiracy, charges  also  the  crime  sought 
to  be  effected  by  the  conspiracy,  is 
bad  for  duplicity,  and  is  good  ground 
for  demurrer.  State  v.  Kennedy,  63 
Iowa  201. 

But  see  Lisle  v.  Com.,  82  Ky.  250, 
where  it  was  held  that  an  indictment 
charging  that  L.  L.  and  J.  L.  con- 
spired to  rob  and  did  rob  another  of  a 
silver  dollar  and  a  warrant  of  arrest 
in  his  hands  against  them,  does  not 
allege  two  distinct  offenses. 
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to  be  accomplished  by  the  same  conspiracy,  the  facts  relating  to 
each  unlawful  act  so  intended  may  be  set  up  in  a  separate  count 
of  the  indictment  without  making  it  bad  for  duplicity.* 

7.  Certainty  Beqnired — a.  Generally. — There  is  some  conflict 
of  authority  as  to  the  certainty  required  in  an  indictment  for  con- 
spiracy, some  courts  upholding  the  doctrine  that  the  same  cer- 
tainty is  not  required  as  in  other  cases,*  while  this  doctrine  has 

1.  State  V,  Kennedy,  63  Iowa  197.  the   indictment,   that    the    aUegation 

2.  State  V.  Noyes,  25  Vt.  422;  Peo-  could  not  be  made  with  greater  cer- 
ple  V,  Arnold,  46  Mich.  271;  Lambert  tainty,  as  the  conspiracy  might  be  to 
V.  People,  9  Cow.  (N.  Y.)  581;  U.  S.  defraud  the  prosecutor,  not  of  any 
V.  Wilson,  60  Fed.  Rep.  894  ;  U.  S.  v,  particular  goods,  but  of  any  goods 
Stevens,  44  Fed.  Rep.  141;  Rex  v.  the  prisoner  could  get  hold  of .  Anony- 
Rispal,  3  Burr.  1320;  Rex  v.  Hamil-  mous,  i  Chitty  Rep.  698,  18  E.  C.  L 
ton,  7  C.  &  P.  448;  Brown  v.  State,  2  205. 

Tex.  App.  115.  Deserlption  of  Goods,   oto. — A  count 

Detailed   Faots.  —  In   an   action   for  stated  that  the  defendants  conspired 

conspiracy  it  is  not  necessary  to  set  to  cause  goods,  wares,  and  merchan- 

out  in  detail  the  various  facts  and  cir-  dise,  which  had  been  imported  into 

cumstances  upon  which  the  plaintiff  the  port  of  London,  whereof  duties  of 

relied  to  establish  the  complicity  of  customs  were  then  and  there  due  and 

the  defendants.     Ynguanzo  v,   Salo-  payable,  to  be  taken  and  carried  away 

mon,  3  Daly  (N.  Y.)  157.  from  the  port,  and  to  be  delivered  to 

DescETiption  of  Common-law  Offense. — In  the  owners  thereof,  without  payment 

an  indictment  for  a  conspiracy  to  do  of  a  great  part  of  the  duties  of  cus- 

an  act  prohibited  by  the  common  law,  toms  then  and  there  due  and  payable 

where   the   act   has  a  specific   name  thereon,     /feid,  that  the  gist  of  the 

which  indicates  its  criminality,  it  is  offense  being  the  conspiracy,  it  was 

not  necessary  to  describe  it  minutely,  not   necessary  to  specify  the   goods, 

Hazen  v.  Com.,  23  Pa.  St.  363.  wares,  and  merchandise,  or  the  duties 

Certainty  to  a  Common  Intent. — Upon  payable  thereon.     Reg.   v.   Blake,  6 

an  indictment  for  conspiring  with  the  Q.  B.  126,  51  E.  C.  L.  126,  13  L.  J.  M. 

census    enumerator   to    insert    three  C.  131,  8  Jur.  145. 

hundred  fictitious  names  in  the  rec-  Contpiraey  to  Prodnoe  False  BridoAoe. 

ord,  it   is   sufficient   to  aver  several  — In  an  indictment  for  a  conspiracy, 

names  so  inserted,  since  certainty  to  in  producing  a  false  certificate  in  evi- 

a  common  intent  sufficient  to  identify  dence,  it  is  not  necessary  to  set  forth 

the  offense  which  the  defendants  con-  that  the  defendants  knew  at  the  time 

spired  to  commit   is   all  that  is  re-  of  the  conspiracy  that  the  contents  of 

quired.     U.   S.   v,   Stevens,   44  Fed.  the  certificate  were  false;  it  is  suffi- 

Rep.  141.     To  the  point  that  certainty  cient    that    for    such    purpose    they 

to  a  common  intent  is  sufficient,  see  agreed   to   certify   the  fact   as  true, 

also  U.  S.  f.  Wilson,  60  Fed.  Rep.  894.  without     knowing    that    it    was    so. 

Where  Uncertainty  Justified. — Where  Rex  v.  Mawbey,  6  T.  R.  619. 

an  indictment  charged  the  defendants  Consplraey  to  Aoense  of  Grime. — An  in- 

with  conspiring  "  to  defraud  J.  W.  of  dictment  for  conspiring  to  accuse  one 

divers   goods,   and   in   pursuance   of  of  crime   need   not  allege    that    the 

that    conspiracy   defrauding   him    of  defendants   procured  or  intended  to 

divers  goods,  to  wit,  of  the  value  of  procure  an  indictment  or  other  legal 

100    pounds,"    the    Court  of   King's  process.     Com.  v,  Tibbetts,  2  Mass. 

Bench  refused  to  quash   the  indict-  536. 

ment  on  motion;  for  although,  if  this  Scienter. — In    an   indictment   for  a 

had  been  an  indictment  for  stealing  conspiracy  to  cheat  and  defraud,  the 

the  prosecutor's  goods,  it  would  have  scienter  need  not  be  alleged.     Com.  v. 

been  bad  for  uncertainty,  yet  in  this  Goldsmith,  12  Phila.  (Pa.)  63a. 

case  the  gist  of  the  indictment  was  Conspira^  to  Beduee. — Upon  an   in- 

the  conspiracy,  and  it  might  be  that  dictment  for  a  conspiracy  to  seduce  a 

there  was  so  much  uncertainty  in  the  woman,  it  is  not  necessary  that  the 

transaction  which  was  the  subject  of  indictment  should   charge   that  the 
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been  questioned  in  other  of  our  courts.* 

Xzeeatod  €k>]ifpirae7. — It  seems,  however,  that  where  the  conspiracy 
charged  has  been  executed,  it  should  be  set  out  with  the  particu- 


woman  was  unmarried  and  of  pre- 
viously chaste  character.  State  v. 
Savoye,  48  Iowa  565. 

Cheat  and  Defrand. — Upon  an  indict- 
ment for  cheating  and  defrauding  it 
is  necessary  to  specify  the  pretenses 
used,  but  in  an  information  for  con- 
spiracy to  cheat  and  defraud  by  false 
pretenses  the  like  particularity  is  not 
essential.  People  v,  Arnold,  46  Mich. 
271. 

Whilst,  in  an  indictment  for  false 
pretenses,  a  particular  description  of 
the  goods  is  requisite,  as  in  larceny, 
in  a  conspiracy  to  cheat  and  defraud 
the  rule  is  different.  Com.  v.  Gold- 
smith, 12  Phila.  (Pa.)  636;  Rex  v. 
Hamilton,  7  C.  &  P.  448. 

Burglary. — Where  the  defendants 
were  jointly  charged  with  having 
conspired,  confederated,  and  agreed 
with  each  other  to  commit  burglary, 
with  intent  to  take  and  carry  away 
the  personal  property  of  A.,  it  was 
held  that  the  indictment  was  not  de- 
fective for  failing  to  state  the  kind  or 
value  of  the  goods  intended  to  be 
stolen.  Reinhold  v.  State,  130  Ind. 
467. 

Compiracy  to  Defrand  the  United  States. 
— When  the  charge  is  of  a  conspiracy 
to  defraud  the  United  States  by  aid- 
ing in  obtaining  payment  of  a  false 
claim,  it  is  not  necessary  to  prove 
that  payment  was  in  fact  obtained, 
nor  is  it  required  that  the  indictment 
should  aver  what  particular  official 
might  have  been  deceived  if  the  con- 
spiracy had  been  carried  to  a  success- 
ful issue.  U.  S.  V,  Newton,  48  Fed. 
Rep.  222. 

Upon  an  indictment  for  conspiracy 
to  defraud  the  United  States  of  the 
internal  revenue  tax,  it  is  not  neces- 
sary to  state,  in  addition  to  an  intent 
to  defraud,  the  facts  showing  such 
intent.     U.  S.  v.  Ulrici,  3  Dill.  (U.  S.) 

532. 

1.  Landringham   v.   State,  49   Ind. 

186;  Hartmann  v.  Com.,  5  Pa.  St.  60; 

Alderman  v.  People,  4  Mich.  430,  69 

Am.  Dec.  328. 

Conspiraey  to  Bob. — The  averments 

of  an   indictment    for  combining    to 

commit    a     robbery     should     be    as 

specific  and    full   in    describing    the 

robbery  as  in  an  indictment  for  that 


felony;  ahd  to  charge  a  combining 
for  the  purpose  of  taking  from  the 
person  forcibly  and  feloniously  is  not 
sufficient,  but  it  is  necessary  also  to 
allege  that  it  was  to  be  done  "  by  vio- 
lence '*  or  *•  putting  in  fear."  Lan- 
dringham V.  State,  49  Ind.  186.  See 
also  Smith  v.  State,  93  Ind.  67;  Scud- 
der  V.  State,  62  Ind.  13. 

Falee  Pretenses.  —  In  Alderman  v. 
People,  4  Mich.  414,  69  Am.  Dec. 
327,  it  was  said :  "  Modern  Eng- 
lish authorities  indicate  a  strong 
disposition  to  hold  to  a  much 
greater  strictness  in  indictments  for 
conspiracy  than  was  formerly  sup-  ' 
posed  to  be  necessary.  And  the 
doubt  and  uncertainty  in  which  the 
earlier  cases  and  the  elementary  writ- 
ers professedly  leave  the  question  as 
to  where  a  combination  of  several 
persons  in  a  common  object  becomes 
illegal  has  been  in  a  great  degree  re- 
moved. And  while  the  doctrine  of 
the  case  of  Rex  v.  Gill,  2  B.  &  Aid. 
204,  has  been  steadily  adhered  to, 
that  in  an  indictment  for  a  conspiracy 
to  obtain,  falsely  and  fraudulently, 
by  false  pretenses  and  subtle  devices, 
the  property  of  another,  the  pretenses 
and  devices  need  not  be  alleged, 
there  have  not  been  wanting,  says 
Lord  Denman,  '  occasions  where 
learned  judges  have  expressed  re- 
gret that  a  charge  so  little  calculated 
to  inform  a  defendant  of  the  facts  in- 
tended to  be  proved  upon  him  should 
be  considered  by  the  law  as  well  laid. 
All  who  have  watched  the  proceed- 
ings in  our  courts  are  aware  that 
there  is  danger  of  injustice  from  call- 
ing for  a  defense  against  so  vague 
an  accusation;  and  judges  of  high 
authority  have  been  desirous  of  re- 
straining its  generality  within  reason- 
able bounds.  The  ancient  form,  how- 
ever, has  kept  its  place;  and  the 
expedient  now  employed  in  practice 
of  furnishing  defendants  with  a  par- 
ticular of  the  acts  charged  upon 
them  is  probably  effectual  for  pre- 
venting surprise  and  unfair  advan- 
tages.' "  Reg.  V,  Kenrick,  5Q.  B.  49, 
48  E.  C.  L.  48;  Rex  r.  Hamilton,  7  C. 
&  P.  448."  See  also  Reg.  v.  Peck,  9 
Ad.  &  El.  686,  36  E.  C.  L.  240,  i  P.  & 
D.  508. 
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larity  of  an  executed  transaction;*  but  where  it  appears  at  the 
trial  that  by  the  execution  of  the  conspiracy  the  defendants  are 
guilty  of  a  felony,  it  is  not  open  for  them  to  object  that  they 
were  not  indicted  for  the  greater  offense.* 

BeaaoBAble  Certaintj. — In  all  cases  the  indictment  should  set  forth 
the  unlawful  agreement  or  offense  with  clearness  and  all  neces- 
sary certainty,  to  apprise  the  accused  of  the  crime  with  which  he 
stands  charged,  every  ingredient  of  which  the  offense  is  composed 
being  accurately  and  clearly  alleged.* 

1.  Brown  v.  State,  2  Tex.  App.  115;  police,  or  the  administration  of  public 
McKee  v.  State,  iii  Ind.  380;  People  justice;"  or  '*  to  commit  a  crime  pun- 
s'. Arnold,  46  Mich.  268.  For  a  ishable  by  imprisonment  in  the  state 
further  discussion  of  the  subject,  see  prison."     State  v.  Clary,  64  Me.  369, 

3  Russell  on  Crimes  (9th  ed.)  151;  Rex  In  th«  Federal  Genrts. — When  the  al- 
V.  Spragg,  2  Burr.  993;  Hazen  v,  legations  in  an  indictment  for  con- 
Com.,  23  Pa.  St.  364.  spiracy  advise  the  defendants  fairly 

2.  Com.  V.  Andrews,  132  Mass.  265.  what  act  is  charged  as  the  crime  which 
,  S.  U.  S.  V.  Cruikshank,  92  U.  S.  was  agreed  to  be  committed,  the  chief 
542;  U.  S.  V,  Britton,  108  U.  S.  199;  purpose  of  pleading  is  attained; 
U.  S.  V.  Walsh,  5  Dill.  (U.  S.)  61;  U.  enough  is  then  set  forth  to  apprise 
S.  V,  Hess,  124  U.  S.  486;  Pettibone  the  defendants  so  they  may  make  a 
V.  U.  S.,  148  U.  S.  197;  Com.  V,  Hunt,  defense.     U.   S.   v.  Stevens,  44  Fed. 

4  Met.  (Mass.)  125;  Com.  v.  Wallace,     Rep.  141. 

16  Gray  (Mass.)  221;  In  re  Benson,  58        To  constitute  a  good  indictment,  un- 

Fed.  Rep.  962;  Alderman  v.  People,  4  der  U.  S.  Rev.  Stat.,  §  5440,  it  must 

Mich.  414;    Brown   v.   State,   2   Tex.  charge    that   the   conspiracy   was  to 

App.  115.  do  some  act    made  a  crime    by    the 

''Conspiracy  is  an  offense  which  laws  of  the  United  States,  and  it  must 
especially  demands  the  application  state  with  reasonable  certainty  the 
of  that  wise  and  humane  rule  of  the  acts  intended  to  be  effected  or  carried 
common  law,  that  an  indictment  shall  out  by  the  agreement  of  the  parties, 
state,  with  as  much  certainty  as  the  so  that  it  can  be  seen  that  the  object 
nature  of  the  case  will  admit,  the  of  the  conspiracy  was  a  crime  against 
facts  which  constitute  the  crime  in-  the  United  States.  The  conspiracy 
tended  to  be  charged.  This  is  re-  or  agreement,  and  the  doing  of  some 
quired  to  enable  the  defendant  to  act  in  furtherance  of  it,  make  up  the 
meet  the  charge  and  prepare  for  his  offense.  /iir^Wolf,  27  Fed.  Rep.  611. 
defense,  and,  in  case  of  acquittal  or  A  count  in  an  indictment  for  con- 
conviction,  to  show  by  the  record  the  spiracy  which  charges  the  defendants 
identity  of  the  charge,  so  that  he  may  with  an  intent  to  hinder  and  delay 
not  be  indicted  a  second  time  for  the  citizens  of  the  United  States,  of  Afri- 
same  offense.  It  is  also  necessary,  can  descent,  therein  named,  in  the  ex- 
in  order  that  a  person,  charged  by  the  ercise  of  the  rights,  privileges,  and 
grand  jury  for  one  offense,  may  not  injmunities,  etc.,  granted  to  them  as 
substantially  be  convicted,  on  his  citizens,  etc.,  and  does  not  specify 
trial,  of  another."  Com.  v.  Hunt,  4  any  particular  right  the  enjoyment 
Met.  (Mass.)  126.  of  which  the   conspirators   intended 

In  Kaine  an  indictment  for  conspir-  to  hinder  or  prevent,  is  too  vague  and 

acy,  under  Rev.  Stat.  Maine,  c.  126,  §  general,  and  lacks  the  certainty  and 

17,  is  fatally  defective  if  it  does  not  precision   required  by  the    rules  of 

contain  an  allegation  of  facts  neces-  criminal  pleading.       U.  S.  v.  Cruik- 

sary  to  bring  the  defendant's  acts  with-  shank,  92  U.  S.  542. 
in  the  purview  of  that  section;  as,  for        Upon  an  indictment  for  conspiracy 

instance,  if  it  omit  to  charge  that  the  to  defraud  the   United  States  out  of 

conspiracy  was   *'  to  injure  the  per-  certain  taxes  imposed  upon  distilled 

son,  character,  business,  or  property  spirits,  the  subject-matter  of  the  con- 

of  another;"  or  an  "  illegal  act  injuri-  spiracy  is  well  described  as  **  certain 

ous  to  public  trade,  health,  morals,  taxes  arising  from  and  imposed  by 
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Inrai&oient  Charg«  of  Conipiraey. — Where  the  conspiracy  is  insuffi* 
ciently  charged,  it  cannot  be  aided  by  averments  of  acts  done  by 
one  or  more  of  the  conspirators  in  furtherance  of  the  object  of 
the  conspiracy.* 

b.  Bill  of  Particulars.— Where  the  allegations  of  the  indict- 
ment are  calculated  to  confuse  the  defendant,  or  do  not  clearly 
apprise  him  of  the  crime  with  which  he  stands  charged,  it  is  with- 
in the  power  of  the  court  to  order  a  bill  of  particulars  if  moved 
for.* 

c.  Following  Language  of  Statute.— An  indictment  for 

conspiracy  which  substantially  follows  the  language  of  the  stat- 
ute is  sufficient,*  and  this  may  be  done  without  setting  out  its 

law  upon  certain  divers  proof  gallons  entitled  to  such  particulars.     Reg.  v. 

and  quantities  of  distilled  spirits,  dis-  Rycroft,  6  Cox  C.  C.  76. 

tilled  in  the  United  States,  then  and  Purpoie  of  Bill  of  Partiovlan. — The 

there  situated  in  certain  bonded  ware-  purpose    of    a   bill   of  particulars   is 

houses  "  —  describing      such     ware-  merely  to  give  the  defendants  notice 

houses.      U.  S.  V,  Boyden,  i  Lowell  of  the  particular  acts  relied  upon  by 

(U.  S.)  266.  the  commonwealth  to   establish  the 

1.  Pettibone  v,  U.  S.,  148  U.  S.  203;  conspiracy,  and  it  can  be  altered  or 
U.  S.  V,  Britton,  108  U.  S.  199.  supplied  to  meet  the  exigencies  of  the 

2.  Alderman  v.  People,  4  Mich.  414,  case.     Com.  v,   Bartilson,  85   Pa.  St. 
69  Am.   Dec.   327;  Com.  v.    Meserve,  482. 

154  Mass.   64;    Reg.   v.   Stapylton,  8  8.  Cole  v.  People,  84  III.  216;  Elkin 

Cox  C.  C.  69;  Reg.  V,   Kenrick,  5  Q.  v.  People,  28   N.  Y.  177;  State  v,  Or- 

B.  49,  43  £.  C.  L.  48;  Rex  v.  Hamil-  miston,  66  Iowa  1^5;  State  v.   Grant, 

ton,  7  C.  &  P.  448;  Reg.  v,  Browh,  8  86  Iowa  216;  State  v.  Stewart,  59  Vt. 

Cox  C.  C.  69;  U.  S.  V,  Walsh,  5  Dill.  291;  U.  S.  v.  Wilson,  60  Fed.  Rep.  894; 

(U.  S.)  61.  U.  S.  V,  Smith,  2  Bond  (U.  S.)  323;  U. 

Similar  to  Spedal  Count.  —  If  the  S.  v,  Martin,  4  Cliff.  (U.  S.)  163;  Reg. 
counts  of  an  indictment  for  a  con-  v.  Rowlands,  2  Den.  C.  C.  364,  17  Q. 
spiracy  be  framed  in  a  general  form,  B.  671,  5  Cox  C.  C.  436,  16  Jur.  268. 
a  judge  will  order  that  the  prosecu-  Tho  Bale  Qualified.  —  Where  the 
tor  shall  furnish  the  defendants  with  crime  is  one  that  has  a  common-law 
a  particular  of  the  charges;  and  that  name,  an  indictment  charging  the 
particular  should  give  the  same  in-  crime  by  such  name  and  leaving  its 
formation  to  the  defendants  that  definition  to  the  common  law  would 
would  be  given  by  a  special  count,  allege  only  a  conclusion.  Such  an 
But  the  judge  will  not  compel  the  indictment  does  not  advise  the  de- 
prosecutor  to  state  in  his  particular  fendant  of  the  particulars  necessary 
the  specific  acts  with  which  the  de-  to  prepare  his  defense  and  to  identify 
fendants  are  charged,  and  the  times  the  crime  so  as  to  enable  him  to  plead 
and  places  at  which  those  acts  are  al-  the  judgment  in  bar  of  a  second  prose- 
leged  to  have  occurred.  Rex  v.  cution.  But  where  the  words  of  the 
Hamilton,  7  C.  &  P.  448,  32  E.  C.  L.  statute  fully,  directly,  and  expressly, 
579.  without  any  uncertainty  or  ambiguity, 

After     Committal    by     Kag^trate. —  set  forth  all  the  elements  necessary 

Where  an  indictment  for  conspiracy  to  constitute  the  offense  intended  to 

charges  the  offense  in  general  terms,  be  punished,  it  is  sufficient  to  set  forth 

the  defendant  is  entitled  to  particu-  the  offense  in  the  words  of  the  statute, 

lars  of  the  charge,  although  there  has  U.  S.  v,  Wilson  (Oregon),  60  Fed.  Rep. 

been  a  previous  committal  by  a  mag-  894. 

istrate.  Therefore,  where  an  indict-  Where  the  statute  upon  which  the 
ment  contained  counts  charging  a  indictment  is  founded  only  states  the 
conspiracy  to  cheat  tradesmen  of  general  nature  of  the  offense  pro- 
goods,  without  mentioning  any  spe-  hibited,  and  the  indictment  only  re- 
cific  case  or  name,  time  or  place,  peats  its  language,  without  averments 
it  was  held  that  the   defendant  was  disclosing  the  particulars  of  the  al- 
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meaning.* 

8.  Statute  of  Limitations. — In  prosecutions  for  criminal  con- 
spiracy the  date  of  the  conspiracy  should  be  laid  within  the 
statutory  period.* 

v.  Specific  Offsitses— 1.  Compiracy  to  Cheat  and  Befirand— /z. 
Allegation  of  Means — (i)  English  Practice, — According  to  the 
English  practice  as  gathered  from  the  decisions,  it  is  not  neces- 
sary to  set  out  the  contemplated  means  for  effecting  the  cheat, 
but  a  general  charge  is  sufficient,* 

(2)  American  Doctrine, — The  English  practice  just  stated  has 
been  followed  in  some  of  the  American  courts  ;*  but  such  practice 

leged  offense,  it  states  no  matter 
upon  which  issue  can  be  formed,  and 
such  omission  cannot  be  supplied  by 
intendment  or  implication.  Thus  it 
is  not  sufficient  to  charge  an  intent 
to  defraud  the  United  States  in  the 
general  language  of  U.  S.  Rev.  Stat., 
g  5440.  U.  S.  V,  HesSp  124  U.  S.  468; 
In  re  Benson,  58  Fed.  Rep.  462. 

Under  English  Statute. — An  indict- 
ment charged  the  defendants  with 
conspiring  to  force  workmen  hired 
and  employed  by  P.  in  his  business  of 
a  japanner  to  depart  from  their  em- 
ployment, by  unlawfully  molesting 
them,  by  unlawfully  using  threats 
to  them,  by  unlawfully  intimidating 
them,  by  unlawfully  molesting  P.,  so 
carrying  on  his  business,  and  the 
workmen  so  hired.  It  was  held  that 
these  counts  were  sufficiently  full  and 
certain,  and  that  the  means  by  which 
the  conspiracy  was  to  be  carried  on 
were  well  stated  in  the  words  of  the 
6  Geo.  IV.,  c.  129,  s.  3.  Reg.  v,  Row- 
lands, 2  Den.  C.  C.  364,  5  Cox  C.  C. 
43^.  17  Q«  B.  671,  21  L.  J.  M.  C.  81, 
16  Jur.  268.  See  Hilton  v,  Eckersley, 
6  El.  &  Bl.  47,  24  L.  J..  Q.  B.  353,  I 
Jur.,  N.  S.  874. 

Oenerio  Tenni. — It  is  an  elementary 
principle  of  criminal  pleading  that 
where  the  definition  of  an  offense, 
whether  it  be  at  common  law  or  by 
statute,  includes  generic  terms,  it 
is  not  sufficient  that  the  indictment 
charge  the  offense  in  the  same  ge- 
neric terms  as  in  the  definition,  but  it 
must  state  the  species — it  must  de- 
scend to  particulars.  U.  S.  v.  Cruik- 
shank,  92  U.  S.  558. 

1.  State  V.  Stewart,  59  Vt.  291; 
Reg.  V.  Rowlands,  17  Q.  B.  671,  79  E. 
C.  L.  670. 

8.  Com.  V,  Bartilson,  85  Pa.  St.  487. 

In  that  case,  in  the  first  count  of  an 
indictment  charging  defendants  with 
a  conspiracy  to  cheat  and  defraud. 


the  conspiracy  was  not  laid  within 
the  statutory  period,  but  the  count 
charged  the  commission  by  the  de- 
fendants of  a  series  of  fraudulent  acts 
*'  in  pursuance  and  as  a  renewal  of 
such  confederacy,  conspiracy,  and 
agreement,"  some  of  which  acts 
were  laid  within  two  years  from  the 
finding  of  the  bill.  It  was  held  that 
the  prosecution  was  barred  by  the 
statute  of  limitations. 

Conitrnction  of  United  States  Statutes. 
—An  indictment  for  conspiracy  to 
cheat  and  defraud  the  United  States 
is  not  barred  by  the  statute  of  limita- 
tions when  filed  within  five  years 
after  the  date  fixed  as  the  time  when 
the  offense  was  committed.  U.  S.  v. 
Dennee,  3  Woods  (U.  S.)  5a. 

3.  Com.  V,  Meserve,  154  Mass.  64; 
Rex  V.  Gill,  2  B.  &  Aid.  204;  Reg.  r. 
Gompertz,  9  Q.  B.  824,  58  E.  C.  L. 
824;  Sydserff  v.  Reg.,  11  Q.  B.  245,  63 
E.  C.  L.  245;  Latham  v.  Reg.,  5  B.  & 
S.  635.  But  see  Reg.  v,  Parker,  3  Q. 
B.  299,  43  E.  C.  L.  744;  Reg.  v.  Ken- 
rick,  5  Q.  B.  61, 48  £.  C.  L.  60,  quottd 
in  Com.  v.  Wallace,  16  Gray  (Mass.) 
221. 

ninstrations. — An  indictment  charg- 
ing that  the  defendants  unlawfully, 
fraudulently,  and  deceitfully  did  con- 
spire, combine,  confederate,  and  agree 
together  to  cheat  and  defraud  the 
prosecutor  of  his  goods  and  chattels, 
is  good.  Sydserff  v.  Reg.  (in  error), 
II  Q.  B.  245,  63  E.  C.  L.  245,  12  Jur. 
418. 

And  a  count  is  good  which  simply 
charges  that  the  defendants  unlaw- 
fully, etc.,  did  conspire,  combine, 
confederate,  and  agree  together,  by 
divers  false  pretenses  and  indirect 
means,  to  cheat  and  defraud  R.  of  his 
moneys.  Reg.  v,  Gompertz,  9  Q.  B. 
824,  58  E.  C.  L.  824,  16  L.  J..  Q.  B. 
121,  II  Jur.  204. 

4.  People  V,  Arnold,  46  Mich.  868; 
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has  been  regarded  as  very  loos'?  and  informal/  and  the  better 
rule  seems  to  be  that  the  indictment  should  set  out  the  unlawful 
means  intended  to  be  used,  since  the  words  "cheating  and  de- 
frauding" do  not  ex  vi  termini  import  anything  unlawful,  and  it 
becomes  necessary  for  the  court  to  see  that  the  intended  means 
are  in  fact  illegal.® 

b.  Overt  Acts. — There  need  be  no  allegation  of  overt  acts  • 
or  any  actual  injury  to  the  person  intended  to  be  defrauded.* 
Since  the  gist  of  the  offense  of  conspiracy  to  cheat  and  defraud  is 
the  conspiracy,  the  specific  pretenses  need  not  be  set  out,*  nor  is 


People  V.  Richards,  i  Mich.  217;  Peo- 
ple V.  Clark,  10  Mich.  310;  State  v. 
Crowley,  41  Wis.  280;  State  v.  Young, 
37  N.  J.  L.  184;  Wood  V.  State,  47  N. 
J.  L.  464;  U.  S.  V.  Dennee,  3  Woods 
(U.  S.)  49;  State  V,  3rady,  107  N.  Car. 

882. 

Since  false  pretenses  are  the  usual 
method  of  effecting  the  cheat,  and  the 
obtaining  of  money  under  false  pre- 
tenses has  been  made  criminal  by 
statute  in  some  states,  the  position 
of  some  of  our  courts  may  be  ex- 
plained on  the  ground  that,  the  object 
of  the  conspiracy  being  criminal,  the 
means  for  effecting  that  purpose  need 
n:)t  be  alleged.  See  State  v.  Crowley. 
41  Wis.  280;  People  v.  Clark,  10  Mich. 
310;  State  v^  Grant,  86  Iowa  216. 

1.  Com.  V,  Wallace,  16  Gray  (Mass.) 
221;  Reg.  V.  Parker,  3  Q.  B.  299,43 
E.  C.  L.  744;  Reg.  V,  Kenrick,  5  Q. 
B.  61,  48  £.  C.  L.  60. 

In  Com.  V,  Wallace,  16  Gray  (Mass.) 
224,  Dewey,  J.,  says:  "  We  are  aware 
that  under  the  English  decisions  in 
the  case  of  Rex  v.  Gill,  2  B.  &  Aid. 
204,  and  other  subsequent  cases  rec- 
ognizing the  authority  of  that  case, 
this  indictment  might  be  sustained. 
But  we  are  also  aware  that  while  thus 
sustaining  the  case  of  Rex  v.  Gill  as 
an  authority  to  be  followed  by  them, 
cne  learned  judge  has  declared  that 
this  '  is  generally  mentioned  as  a  case 
of  the  greatest  laxity,'  Reg.  v.  Parker, 
3  Q.  B.  299,  43  E.  C.  L.  744;  and 
another  has  expressed  his  regret  *  that 
a  charge  so  little  calculated  to  inform 
a  defendant  of  the  facts  intended  to  be 
proved  upon  him  should  be  consid- 
ered by  the  law  as  well  laid."  Reg.  v, 
Kenrick,  5  Q.  B.  61,  48  E.  C.  L.  60. 

8.  Illinois, — Spies  r.  People,  122 
111.  I,  3  Am.  St.  Rep.  483,  note. 

/(p7</tf.— State  V,  Jones,  13  Iowa  272; 
State  V.  Stevens,  30  Iowa  394. 

Maine, — State    v.   Roberts,   34  Me. 


320;  State  V,  Bartlett,  30  Me.  132; 
State  V,  Mayberry,  48  Me.  218;  State 
V.  Ripley,  31  Me.  386. 

Massachusetts.-^Com,  v,  Shedd,  7 
Gush.  (Mass.)  515  ;  Com,  v,  Wallace, 
16  Gray  (Mass.)  231 ;  Com.  v.  Eastman, 
I  Cush.  (Mass.)  189,  48  Am.  Dec.  596. 

Michigan, — Alderman  v.  People,  4 
Mich.  414,  69  Am.  Dec.  332,  note. 

Montana, ^Ttrritory  v,  Carland,  6 
Mont.  17. 

New  Hanipshire, — State  v  Parker, 
43  N.  H.  88. 

New  York, — March  v.  People,  7 
Barb.  (N.  Y.)  393;  Lambert  v.  Peo- 
ple, 9  Cow.  (N.  Y.)  578. 

Pennsylvania. — Com.  v,  Galbraith,  6 
Phila.  (Pa.)  281. 

United  States. — U.  S.  v.  Cruikshank, 
92  U.  S.  558. 

An  indictment  alleging  in  distinct 
terms  that  the  defendants  conspired 
to  cheat  and  defraud  a  person  named; 
that  to  accomplish  that  object  they 
made  certain  representations  whicn 
are  distinctly  and  formally  set  out; 
that  these  representations  were  false 
and  fraudulent,  and  well  known  by 
the  defendants  so  to  be,  and  that  they 
were  made  for  the  purpose  of  cheat- 
ing and  defrauding  that  person, 
— charges  a  conspiracy,  within  the 
strictest  definition  of  the  term.  State 
V.  Mayberry,  48  Me.  218. 

3.  Com.  V.  Fuller,  132  Mass.  566; 
Com.  V,  Eastman,  i  Cush.  (Mass.)  189, 
48  Am.  Dec.  596;  Com.  v,  Shedd,  7 
Cush.  (Mass.)  514;  Com.  v.  Wallace, 
16  Gray  (Mass.)  221;  Com.  v.  McKls- 
son,  8  S.  &  R.  (Pa.)  420,  ii  Am.  Dec. 
630;  Twitchell  v.  Com.,  9  Pa.  St.  212; 
Clary  v.  Com.,  4  Pa.  St.  210;  People 
V,  Richards,  i  Mich.  224;  People  v, 
Arnold,  46  Mich.  268;  State  v.  Grant, 
86  Iowa  216. 

4.  Com.  V,  Fuller,  132  Mass.  566. 

6.  State  V,  Adams,  Houst.  Cr.  Cas. 
(Del.)  361;  Rex  v.  GiU,  2  B.  &  Aid. 
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there  need  of  any  allegation  that  the  money  or  thing  was  ob- 
tained ;  *  but  there  should  be  an  averment  that  the  property 
belonged  to  some  person  or  persons  other  than  the  conspirators.* 

c.  Name  of  Persons  Defrauded. — Upon  an  indictment  for 

conspiracy  to  cheat  and  defraud,  the  names  of  the  particular  per- 
sons against  whom  it  is  directed  should  be  stated  where  the  con- 
spiracy has  been  carried  into  effect  and  it  thus  becomes  possible 
to  set  out  the  names ;  •  but  they  may  be  described  as  persons  un- 
known.* 

d.  Conspiracy  to  Defraud  the  Public. — An  indictment  for 

conspiracy  to  cheat  and  defraud  may  charge  a  conspiracy  to  cheat 
the  public  generally.* 

2.  Conspiracy  to  Extort  Money. — A  conspiracy  to  extort  money 
is  per  se  an  offense  at  common  law,  and  there  need  be  no  charge 
as  to  the  unlawful  means  ;  *  but  such  a  charge  will  not  render  the 
indictment  insufficient.^ 

The  Proper  Kode  of  Charging  the  OAnie  is  to  allege  that  the  defendants 
conspired  to  effect  the  object  of  the  conspiracy,  namely,  to  extort 
money  by  false  charges,®  and  if  the  conspiracy  is  laid  falsely,  it  is 
unnecessary  to  aver  the  innocence  of  the  prosecutor  or  in  terms 
that  he  was  falsely  charged  ;•  but  the  indictment  should  specify 

204.     See  also  People  v,  Richards,  i  conspired  together  to  cheat  the  public 

Mich.  217.  generally,   or  any   individual   whom 

1.  Miller  v.  State,  79  Ind.  198;  they  might  be  able  to  defraud.  Com. 
Isaacs  V.  State,  48  Miss.  234.  v.  Harley,  7  Met.  (Mass.)  $09* 

2.  People  V.  Arnold,  46  Mich.  268.         6.  Rex  v.  HoUingberry,  6  D.  &  R. 
8.  McKee   v.    State,   11 1    Ind.    380;     345,  4  B.   &  C.   329,  10  E.  C.  L.  346; 

People  V.  Arnold,  46  Mich.  268.     Com-  Johnson  v.  State,  26  N.  J.  L.  323. 

pare  Collins  v. Com., 3  S.&  R.(Pa.)  220.  Where  money  is  to  be  extorted  by 

4.  State  V,  Grant,  86  Iowa  216.  false  charges,  it  is  not  necessary  that 

5.  People  V,  Arnold,  46  Mich.  272;  they  should  be  criminal,  since  the 
Com.  V,  Judd,  2  Mass.  329;  Com.  v,  offense  is  the  unlawful  conspiring  to 
Harley,  7  Met.  (Mass.)  509;  McKee  v.  injure  the  man  by  the  false  charges. 
State,  III  Ind.  380;  Rex  v,  De  Beren-  Rex  r.  Rispal,  i  W.  Bl.  368.  3  Burr, 
ger,  3  M.  &  S.  67;  Reg.   v.   Peck,  9  1320. 

Ad.  &  El.  686,  36  E.  C.  L.  240;  Clary  Snrplafage. — A  count    charged  the 

V,    Com.,   4   Pa.    St.    210;    Collins   v,  defendants    with    a    conspiracy,    by 

Com.,  3  S.  &  R.  (Pa.)  220.  false  pretenses  and  subtle  means  and 

In  People  v,  Arnold,  46  Mich.  272,  devices,  to  extort  from  T.  E.  one 
Cooley,  J.,  says:  *'  It  is  necessary  to  sovereign,  his  moneys,  and  to  cheat 
permit  this  general  form  of  pleading,  and  defraud  him  thereof;  the  evi- 
or  some  of  the  worst  and  most  mis-  dence  failed  to  prove  that  the  defend- 
chievous  conspiracies  would  escape  ants  employed  any  false  pretense  in 
punishment  altogether,  from  the  obvi-  the  attempt  to  obtain  the  money.  It 
ous  impossibility  of  making  the  in-  was  held  that  so  much  of  the  count 
dictment  specific  when  the  purpose  might  be  rejected  as  surplusage,  and 
to  defraud  was  general.'*  People  v,  the  defendants  convicted  of  the  con- 
Arnold,  46  Mich.  272.  spiracy  to  extort  and  defraud.     Reg. 

Hame  Katerial  if  Set  Ont.— But  if  the  v.  Yates,  6  Cox  C.  C.  441. 

state  elects  to  set  forth  in  the  indict-  7.  State  v.  Glidden,  55  Conn.  46,  3 

ment   a   special   intent  to  defraud  a  Am.  St.  Rep.  23. 

named   person   as   the  object  of  the  8.  Com.  v.  Andrews,  132  Mass.  264; 

conspiracy,    the    allegation    becomes  Com.  t^.  O'Brien,  12  Cush.  (Mass.)  84. 

material  and  must  be  proved  as  laid,  9.  Johnson  v.  State,  26  N.  J.  L.  323; 

and  such  allegation  cannot  be  estab-  Reg.    v.    Best,    i   Salk.    174;    Rex  v. 

lished  by  proof  that  the  defendants  Spragg,  3  Burr.  993. 
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from  whom  the  money  was  to  be  extorted.* 

3.  Conspiracy  to  Obstract  Jaitice — Exeention  of  Coxupiraoy. — Upon  an 
indictment  for  conspiracy  to  obstruct  or  impede  the  due  admin- 
istration of  justice,  it  is  unnecessary,  since  the  conspiracy  is  the 
gist  of  the  offense,  to  allege  the  execution  of  the  unlawful  agree- 
ment.* 

Ffopoted  Keant. — And  since  the  object  of  such  conspiracy  is  to 
commit  an  offense  punishable  by  law,  it  is  also  unnecessary  to 
allege  the  means  by  which  it  was  to  be  carried  into  effect.* 

Overt  Aeti. — And  it  is  unnecessary  to  allege  every  overt  act  done 
in  pursuance  of  the  conspiracy,*  unless  it  be  so  required  by 
statute.* 

Scientor. — It  would  seem,  however,  that  where  the  offense  con- 
spired to  be  committed  is  of  a  character  in  which  guilty  knowledge 
is  an  ingredient,  the  scienter  should  be  averred.* 

4.  Strikes  and  Boycotts — a.  Generally — ^Nature  of  the  offense. — 
Strikes  and  boycotts  are  vio\.perse  criminal,  but  become  indictable 
where  a  number  conspire  to  do  an  act  which  if  done  by  one 
would  be  no  offense,  but,  by  means  of  the  number  of  the  con- 
spirators and  the  maliciousness  that  attends  their  actions,  becomes 
oppressive  to  an  individual  or  a  corporation.'^  The  indictment  for 
criminal  conspiracy  in  such  cases  should  follow  the  general  rules 
of  practice  above  laid  down.® 

What  Allegations  Sufficient. — Thus  it  seems  enough  to  allege  in  the 
indictment  that  the  defendants  conspired  and  attempted  by  means 

1.  Com.  V,  Andrews,  132  Mass.  263.  suance  of  the  conspiracy  (before  set 

2.  State  V,  Noyes,  25  Vt.  415.  out)   "  did   unlawfully,  wilfully,   and 

3.  State  V,  Noyes,  25  Vt.  422;  State  corruptly,  hire,  persuade,  induce, 
V.  Ripley,  31  Me.  386.  etc.,    the   said    witness   to   withdraw 

An  indictment  charging  a  conspir-  herself"  out  of  the  jurisdiction,  state, 
acy  to  hinder  and  injure  the  admin-  and  county,  and  withhold  her  testi- 
istration  of  public  justice,  by  obtain-  mony  from  the  grand  jury.  It  was 
ing  a  counterfeit  bill  from  the  hands  held  that  the  overt  acts  required  by 
of  a  person  to  whom  it  had  been  ut-  the  New  York  statute  were  clearly 
tered,  so  that  it  could  not  be  had  as  and  distinctly  alleged.  People  v, 
evidence  upon  a  criminal  prosecution.  Chase,  16  Barb.  (N.  Y.)  498, 
is  sufficient.  It  need  not  allege  the  6.  Conipiracy  to  Violate  Iignnotion. — 
means  to  be  used,  nor  that  the  bill  An  indictment  charging  a  conspiracy 
was  in  the  hands  of  the  person  named,  to  impede  the  due  administration  of 
nor  need  the  bill  be  described,  nor  justice  in  the  United  States  court  by 
need  it  be  alleged  that  the  defend-  violating  an  injunction  issued  there- 
ants  knew  that  it  had  been  uttered  from,  and  which  failed  to  aver  that 
wilfully.  State  r.  Bartlett,  30  Me.  the  defendants  were  ever  served  with 
132.  process   or    otherwise    brought    into 

4.  State  V.  Ripley,  31  Me.  386.  court,  or  that  they  were  in  any  man- 

5.  People  V,  Chase,  16  Barb.  (N.  Y.)  ner  notified  of  the  issue  of  the  writ, 
498;  Pettibone  v.  U.  S.,  148  U.  S.  197.  or  of  the  pendency  of  any  proceedings 
See  also  Mussel  Slough  Case,  5  Fed.  in  the  court,  is  bad,  since  in  cases  of 
Rep.  680.  this  sort  it  is  necessary  to  aver  the 

Bol&eleiiey    of    Averment. — Where,  scienter,     Pettibone  v,  U.  S.,  148  U. 

upon  an  indictment  for  conspiracy  to  S.  205. 

induce  a  witness  to  suppress  her  tes-  7.  See  article  Strikes,  Am.  &  Eng- 

timony,   a    count    in    an    indictment  Ency.  Law. 

charged  that  the  defendants  in  pur-  8.  See  section  IV.,  Indictments 
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of  the  boycotting  to  intftttidate  the  plaintiff  into  doing  some  act 
which  he  had  a  legal  fight  to  abstain  from  doing,  or  to  abstain 
ffom  doing  some  act  which  he  had  a  legal  right  to  do ;  *  or,  in  other 
words,  the  indictment  should  show  that  the  force  of  the  conspiracy 
was  brought  to  bear  upon  the  plaintiff  for  the  purpose  of  oppres- 
sion or  mischief.*  It  is  not  necessary  to  set  out  specifically  the 
kind  of  threats  or  methods  of  intimidation  •  made  use  of,  but,  in 
order  to  bring  home  the  charge  of  criminal  conspiracy,  it  should 
be  averred  and  proved  that  the  actual  if  not  the  avowed  object 
of  the  association  was  criminal.* 

b.  Injunction. — It  \s  not  unusual  in  such  cases  to  apply  to  a 
court  of  equity  for  an  injunction,*  and  the  same  will  be  granted 
where  the  acts  of  the  Conspirators  become  unlawful  or  amount  to 
a  nuisance.* 

1.  State  V.  Glidden,  $5  Conn.  46,  3  law.  On  the  other  hand,  where  the 
Am.  St.  Rep.  23.  See  also  Old  Do-  attempt  to  injure  consists  of  acts  or 
minion  Steamship  Co.  v,  McKenna,  words  which  will  operate  to  intimidate 
30  Fed,  Rep.  48.  and  prevent  the  customers  of  a  party 

2.  Com.  V.  Sheriff,  15  Phila.  (Pa.)  from  dealing  with  or  laborers  from 
393;  State  V.  Donaldson,  32  N.  J.  L.  working  for  him,  the  courts  have  with 
151;  People  V.  Trequier,  z  Wheel.  Cr.  nearly  equal  unanimity  interposed  by 
Cas.  (N.  Y.)  142;  People  v.  Wilzig,  4  injunction.  Coeur,  etc.,  Min.  Co.  v. 
N.  Y.  Cr.  Rep.  403.     See  also  the  trial  Miners'  Union,  51  Fed.  Rep.  260. 

of  the  Boot  and  Shoemakers  of  Phila-  Aots   Declared    LawM    by    Btatate.*^ 

delphia,  Phila.  i8o6<     This  case  is  set  Equity  will  not  interfere  by  injunc- 

out    and    commented   on    in   Wright  tion  to  restrain  acts  of  an  association 

on  Conspiracy,  p.  145.     Case  of  the  on  the  ground  that  they  may  be  det- 

Journeymen  Cordwainers  of  the  City  rimental  to  trade  or  injurious  to  in- 

of  New  York,  1809,  Wright  on  Con*  dividual   business,   when   it   appears 

spiracy    148;    Trial    of    Twenty-four  that  the  acts  done  or  threatened  are 

Journeymen  Tailors,    Mayor's   Court  declared  by  statute  to  be  not  unlaw- 

of  Phila.  1827.  ful.      Mayer    v.   Journeymen   Stone* 

8.  State  V.  Stewart,  59  Vt.  291.     See  cutters'  Assoc,  47  N.  J.  Eq.  519. 

also  Crump  v.  Com.,  84  Va.  927.  6.  Casey  v,  Cincinnati  Typographi- 

4.  Com.   V.    Hunt,   4  Met.   (Mass.)  cal  Union,  45  Fed.  Rep.  135;  Sherry 

III.  &.  Perkins,  147  Mass.  212.     See  also 

6.  Farmers*  L.  &  T.  Co.  v.  Northern  Mayer  r.    Journeymen  Stonecutters' 

Pac.  R.  Co.,  60  Fed.  Rep.  803;  Sherry  Assoc,  47  N.  J.  Eq.  519;  Coeur,  etc., 

V,  Perkins,  147  Mass.  212;  Perkins  v,  Min.  Co.  v.  Miners*  Union,  51  Fed. 

Rogg,  28  Ohio   L.  J.   32;   Sweeny  v.  Rep.    260;    Toledo,   etc,    R.    Co.    v, 

Torrence,  11   Pa.    Co.  Ct.    Rep.   497;  Pennsylvania  Co.,  53  Am.  &  Eng.  R. 

Casey    v.   Cincinnati    Typographical  Cas.  293,  54  Fed.  Rep.  730;  Farmers' 

Union  Co.,  45  Fed.  Rep.  135;  Mayer  L.  &  T.  Co.  v.  Northern  Pac.  R.  Co., 

V,  Journeymen  Stone-cutters'  Assoc,  60  Fed.  Rep.  803;  Blindell  v,  Hagao, 

47  N.  J.  Eq.  519.     See  also  Pettibone  54  Fed.  Rep.  40,  56  Fed.  Rep.  696. 

V.    U.   S.,  148   U.  S.    197;  Bindell  v.  Bediedy  by  Aetion.— Where  there  is 

Hagan,    54  Fed.  Rep.  40.  no  evidence  of  threats,  intimidation, 

Libel  and  Intimidation  Distingnished.  coercion,   violence,   or  force    in  the 

— Where  the  acts  complained  of  con-  effort  to  entice  away  the  workmen,  a 

sist  of  such   misrepresentation  of  a  court  of  equity  will  not  interfere  by 

business  that  they  tend  to  its  injury  injunction,  but  leave  a  party  to  his 

and  to  damage  to  its  proprietor,  the  remedy  by  action.    Johnston  Harvest 

offense  is  simply  a  libel;  and  in  this  ter  Co.  v,  Meinhardt,  9  Abb.  N.  Cas. 

countrv   the  courts  have  with   great  (N.  Y.  Supreme  Ct.)  393. 

unanimity  held  that  they  will  not  in-  Strike!  agailkit  BidliMdi.-«Any  com- 

terfere  by  injunction,  but  the  injured  bination  or  conspiracy  is  illegal  Which 

party  must  rely  upon  his  remedy  at  has  for  its  object  to  cripple  tho  prop* 
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5.  Conspiraisy  against  the  tTnited  Statei— Sisential  ingredients. — Since 
the  crime  of  conspiracy  against  the  United  States  is  measured 
entirely  by  the  acts  of  congress  relating  to  the  same,*  the  indict- 
ment must  be  drawn  to  conform  thereto,  and  set  out  all  the  essen- 
tial ingredients  constituting  the  offense.* 

erty  of  railroads  in  the  hands  of  the  injunction  was  applied  for,  the  court 

receivers*  dnd  to  embarrass  the  opera-  held  that  the  same  should  be  granted, 

tion  of  the  railroads  under  their  man-  for  the  reason  that  the  profits  of  the 

agement,  either  by  disabling  or  ren-  pending  voyage  must  be  largely  con- 

dering  unfit  for  use,  engines,  cars,  or  jectural,  and  so  the  plaintiSfs  would 

other  property  in  their  hands,  or  by  fail  in  an  action  at  law  to  recover  full 

interfering  with  their  possession,  or  compensation,  and  also  because  an  in- 

by  actually  obstructing  their  control  junction  would  prevent  a  multiplicity 

and  management  of  the  property,  or  of  suits.     Blindell  v,  Hagan,  54  Fed. 

by  using  force,  intimidation,  threats,  Rep.  40,  56  Fed.  Rep.  696. 

or  other  wrongful  methods   against  1.  U.  S.  Rev.  Stat.,  §5440;  14  Stat, 

the    receivers    or    their    agents,    or  at   L.  484;  i  Sup.  Rev.  Stat.  484;  21 

against  employees  remaining  in  their  Stat,  at  L.  4;  U.  S.  Rev.  Stat.,  g  440; 

service,  or  by  using  like  methods  to  U.  S.  Rev.  Stat.,  §  3169;  U.  S.  Rev, 

cause  employees  to  quit,  or  prevent  Stat.,  §  5336;  U.  S.  Rev.  Stat.,  §  5364; 

or  deter  others  from  entering  the  ser-  U.   S.   Rev.  Stat.,  §  5480;  U.  S.  Rev. 

vice  in  place  of  those  leaving  it.     In  Stat.,  §§  5506,  5508,  5520;  U.  S.  Rev. 

such   cases    Injunction    is    a    proper  Stat.,  g  5519. 

remedy.  Arthur  v.  Oakes,  63  Fed.  Conspiracy,  as  known  at  common 
Rep,  3to,  59  Am.  &  Eng.  R.  Cas.  647.  law,  not  being  defined  by  any  act  of 
In  Toledo,  etc.,  R.  Co.  v,  Pennsyl-  congress  as  an  offense  against  the 
vania  Co.  (Ohio),  53  Am.  &  Eng.  R.  authority  of  the  United  States,  is  not 
Cas.  293,  it  was  held  that  if  ruin  to  cogni2able  as  such  in  any  federal 
the  business  of  railroads  and  disas-  court;  but  section  30  of  the  Act  of 
ters  to  the  public  are  the  result  of  March  2,  1867,  provides  that  if  two 
conspiracy,  combination,  intimidation,  or  more  persons  conspire  either  to 
or  unlawful  acts  of  organizations  of  commit  an  offense  against  the  laws 
employees,  the  courts  have  power  to  of  the  United  States^  or  to  defraud 
grant  relief  by  restraining  them  from  the  United  States  in  any  manner,  and 
acts  of  violence  or  intimidation,  or  one  or  more  of  the  said  parties  to  said 
from  enforcing  rules  and  regulations  conspiracy  shall  do  any  act  to  effect 
which  result  in  irremediable  injury  to  the  object  thereof,  the  parties  to  said 
their  employers  or  the  public.  conspiracy  shall  be  liable  both  to  a 
Displaying  Batindrs. — Sherry  v.  Per-  certain  penalty  and  to  punishment, 
kins,  147  Mass.  212,  9  Am.  St.  Rep.  14  Stat,  at  L.  484. 
689,  was  a  case  where  the  defendants  3.  U.  S.  v,  Martin,  4  Cliff.  (U.  S.) 
entered  with  others  into  a  scheme  to  156;  U,  S.  v.  Walsh,  5  Dill.  (U.  S.)  60; 
prevent,  by  threats  and  intimidation,  U.  S.  v.  Britton,  108  U.  S.  199;  In  re 
persons  in  the  employment  of  the  Benson  (Cal.),  58  Fed.  Rep.  971;  Petti- 
plaintiffs  from  Continuing  in  such  em-  bone  V.  U.  S.,  148  U.  S.  197;  In  re 
ployment,  and  to  prevent  others  from  Wolf,  27  Fed.  Rep.  613. 
entering  such  service.  In  carrying  Langnage  of  the  Statute. — An  indict- 
out  their  purpose  banners  with  their  ment  for  conspiracy  which  follows 
inscriptions  were  used  by  which  the  the  language  of  the  statute  is  suffi- 
plaintiffs  were  greatly  injured  in  cient,  unless  the  statute  employs  some 
business  and  property.  In  this  case  technical  term  or  phrase  or  contains 
the  court  held  that  the  plaintiffs  were  some  word  or  words  of  compound  sig- 
not  restricted  to  their  remedy  by  ac-  nification.  U.  S.  r.  Martin,  4  Cliff, 
tion,  since  such  action  amounted  to  a  (U.  S.)  163. 

nuisance  which  a  court  of  equity  Defective  Averment  of  Conipiraoy. — In 
would  enjoin.  U.  %,v,  Britton,  108  U.  S.  199,  an  indict- 
To  Prevent  Knltiplicity  of  Bolts. —  ment  for  conspiracy  under  Rev.  Stat., 
Where  the  plaintiffs  were  prevented  g  5440,  it  was  held  that  the  conspiracy 
from  shipping  a  crew  by  the  unlawful  must  be  sufficiently  charged,  and  can- 
cotnbination  of  the  defendants,  and  an  not  be  aided    by  averment  of  acts 
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An  OT«rt  Act  done  by  one  or  more  of  the  conspirators  in  further 
ance  of  the  common  purpose  must  be  distinctly  alleged,*  but  there 
is  no  necessity  that  from  the  acts  so  charged  it  should  appear  on 
the  face  of  the  indictment  that  the  object  of  the  conspiracy  would 
be  accomplished  thereby.*  It  would  seem  that  the  statute  re- 
quiring the  allegation  as  to  the  overt  acts  would  relieve  the 
pleader  of  further  allegations  as  to  the  means  to  be  employed,' 
but  such  is  not  the  invariable  rule.* 

Materiality  of  Time. — It  is  not  essential  that  the  conspiracy  be 
shown  to  have  been  formed  •  or  the  overt  act  committed  at  the 
precise  time  alleged  in  the  indictment.* 

The  Proof  Enential  to  Convietion. — Upon  an  indictment  for  conspiracy 
to  defraud  the  United  States,  under  the  statute  relating  to  the 
same,''  the  jury  in  order  to  convict  must  find,  first,  that  the  con- 
spiracy set  out  in  the  indictment  actually  existed ;  second,  that  the 
overt  acts  charged  were  committed ;  third,  that  the  defendants 
were  conspirators.® 


done  by  one  or  more  of  the  conspira- 
tors in  furtherance  of  the  object  of 
the  conspiracy.  In  re  Benson  (Cal.), 
58  Fed.  Rep.  971. 

In  Pettibone  v.  U.  S.,  148  U.  S.  197, 
Chief  Justice  Fuller,  in  delivering  the 
opinion  of  the  court,  said:  "  The  gen- 
eral rule  in  reference  to  an  indict- 
ment is  that  all  the  material  facts  and 
circumstances  embraced  in  the  defini- 
tion of  the  offense  must  be  stated, 
and  that  if  any  essential  element  of 
the  crime  is  omitted,  such  omission 
cannot  be  supplied  by  intendment  or 
implication."  In  re  Benson  (Cal.),  58 
Fed.  Rep.  971. 

Essential  Ingredienti.  —  An  indict- 
ment under  Rev.  Stat.,  §5440,  should 
contain  three  essential  ingredients  as 
defined  in  this  act  of  congress:  First, 
that  the  persons  named  in  the  indict- 
ment did  conspire  together  and  enter 
into  an  unlawful  agreement  and  com- 
bination, which  is  the  legal  significa- 
tion of  the  word  "conspire  '*  as  there 
employed.  Secondly.  That  they  so 
conspired  together  to  commit  an 
offense  against  the  laws  of  the  United 
States.  Thirdly.  That  one  or  more 
of  said  parties  to  said  conspiracy  did 
some  act  to  effect  the  object  of  the 
said  conspiracy,  combination,  and 
agreement.  U.  S.  v.  Martin,  4  Cliff. 
(U.  S.)  163;  U.  S.  V.  Nunnemacher,  7 
Hiss.  (U.  S.)  121;  U.  S.  V,  Goldberg, 
7  Biss.  (U.  S.)  175. 

1.  U.S.  V.  Reichert,32Fed.  Rep.  142; 
U.  S.  V,  Watson,  17  Fed,  Rep.  148;  U. 
S.  V.  Martin,  4  Cliff.  (U.   S.)  156;  In 


re  Wolf,  27  Fed.  Rep.  606;  U.  S.  v. 
Walsh,  5  Dill.  (U.  S.)  60;  U.  S.  p. 
Sanche,  7  Fed.  Rep.  715;  U.  S.  v. 
Dennee,  3  Woods  (U.  S.)  50;  U.  S.  v. 
Boyden,  i  Lowell  (U.  S.)  266;  U.  S. 
Vn  Nunnemacher,  7  Biss.  (U.  S.)  120; 
U.  S.  V.  Sacia,  2  Fed.  Rep.  754;  U.  S.  v. 
Goldberg,  7  Biss.  (U.  S.)  175;  U.  S.  v, 
Gordon,  22  Fed.  Rep.  250;  Dealy  r. 
U.  S.,  152  U.  S.  539;  Pettibone  V.  U. 
S..  148  U.  S.  197. 

3.  U.  S.  V.  Graff,  14  Blatchf.  (U.  S.) 
391;  U.  S.  V,  Donau,  11  Blatchf.  (U. 
S.)  168;  U.  S.  V.  Sanche,  7  Fed.  Rep. 
719.  See  also  U.  S.  v.  Boyden,  i  Low- 
ell (U.  S.)  266. 

8.  U.  S.  V,  Dennee,  3  Woods  (U.  S.) 
50.  See  also  U.  S.  v.  Gordon,  22  Fed. 
Rep.  250. 

4.  U.  S.  V,  Walsh,  5  Dill.  (U.  S.)64. 
See  also  In  r^  Wolf,  27  Fed.  Rep.  611. 

5.  U.  S.  V.  Nunnemacher,  7  Biss.  (U. 
S.)  120;  U.  S.  V.  Graff,  14  Blatchf.  (U- 
S.)  381;  U.  S.  V.  Goldberg,  7  Biss.  (I'. 

6.  U.  S.  V,  Graff.  14  Blatchf.  (U.  S.) 
381.  In  this  case  the  court  said:  "The 
reasons  which  are  the  foundation  of 
the  rule,  that  a  variance  between  the 
indictment  and  the  evidence,  in  the 
time  when  the  offense  was  committed, 
is  immaterial,  seem  as  applicable  to 
the  statement  of  the  time  when  the 
overt  act  was  committed,  as  10  the 
statement  when  the  conspiracy  *&' 
formed." 

7.  Rev.  Stat.  U.  S.,  §  5440;  Act  of 
1867,  §  30. 

8.  U.   S.  V,  Newton,  52  Fed.  Rep> 
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6.  Miscellaneoai  Conspiracies. — In  addition  to  the  cases  of  con- 
spiracy specifically  treated  in  the  preceding  part  of  this  article 
there  are  many  others,*  too  numerous  to  be  set  out  in  full,  which 


i 


275;  U.  S.  V.  Nunnemacher,  7  Biss. 
U.  S.)  121;  U.  S.V.Goldberg,  7  Biss. 
U.  S.)  175;  U.  S.  V.  Smith,  2  Bond 
(U.  S.)  323;  U.  S.  V.  Sacia,  2  Fed. 
Rep.  754.  See  also  U.  S.  v,  Howell, 
56  Fed.  Rep.  21. 

1.  Compiraoy  to  Knrder. — Alabama, 
— Frank  v.  State,  27  Ala.  37. 

Arkansas, — Doghead  Glory  v.  State, 
13  Ark.  236. 

California, — People  v.  Leith,  52  Cal. 
251;  People  V,  Geiger,  49  Cal.  643; 
People  V.  Woody,  45  Cal.  289. 

Illinois. — Lamb  v.  People,  96  111.  73; 
Brennan  v.  State,  15  111.  511  ;  Spies 
V.  People,  122  III.  I. 

Indiana, — Jones  v.  State,  64  Ind. 
473;  Archer  v.  State,  106  Ind.  426; 
Walton  V.  State,  88  Ind.  9. 

Iowa, — State  v,  Nash,  7  Iowa  346. 

Kentucky. — Cummins  v.  Com.,  81 
Ky.  465  ;  Combs  v.  Com.  (Ky.  1894), 
25  S.  W.  Rep.  276. 

Kansas, — State  v.  Winner,  17  Kan. 
298. 

Louisiana, — State  v.  Ford,  37  La. 
Ann.  443. 

Massachusetts, — Com.  v,  Crownin- 
shield,  ID  Pick.  (Mass.)  497. 

New  York, — Carrington  v.  People, 

6  Park.  Cr.  Rep.  (N.  Y.)  336. 

North  Carolina, — State  v.  George,  7 
Ired.  (N.  Car.)  321. 

C?^i<7.— Rufer  v.  State,  25  Ohio  St. 
464. 

United  States. — U.  S.  v,  Lancaster, 
44  Fed.  Rep.  886. 

England. — Reg.  v.  Banks,  12  Cox  C. 

C.  393- 
To   Commit    Burglary. — Reinhold   v. 

State,    130  Ind.  467;  Smith  v.  State, 

93  Ind.  69;  Scudder  v.  State,  62  Ind. 

13;  Carrington  v.  People,  6  Park.  Cr. 

Rep.  (N.  Y.)  336;  Brown  v.  State,  2 

Tex.    App.    115;    Mason  v.    State,   2 

Tex.  App.  192. 

To  Bob.  —  People  v,  Richards,  67 
Cal.  412;  People  v.  Pool,  27  Cal.  573; 
State  V,  Sterling,  34  Iowa  444;  Lan- 
dringham  v.  State,  49  Ind.  186;  Lisle 
V,  Com.,  82  Ky.  250;  State  v,  Hey- 
ward,  2  Nott  &  M.  (S.  Car.)  312. 

To  Bob,  Wrock,  within  Unitod  Statao 
Maritime  JToriidiotion. — U.  S.  v,  Sanche, 

7  Fed.  Rep.  715. 

To  Commit  Auanlt  and  Battery. — 
Tompkins    v.     State,    17    Ga.     356; 


Williams  v.  State,  47  Ind.  568;  Com. 
V,  Putnam,  29  Pa.  St.  296. 

To  Steal.— Reid  v.  State.  20  Ga.  681; 
Nevill  V.  State,  60  Ind.  308;  Miller  v. 
Com.,  78  Ky.  15;  State  v.  Dean,  13 
Ired.  (N.  Car.)  63;  Lawson  v.  State, 
32  Ark.  220. 

Piekpookets.  —  State  v,  Wilson,  30 
Conn.  500. 

To  Commit  Bape.— State  v.  Shields, 
45  Conn.  256;  State  .v.  Price,  88  N. 
Car.  627. 

To  Abdaot.— Beeler  V.  Webb.  113  111. 
436;  State  V,  Earwood,  75  N.  Car.  210; 
Respublica  v.  Hevice,  2  Yeates  (Pa.) 
114;  Mifflin  V,  Com.,  5  W.  &  S.  (Pa.) 
461. 

To  Sediioe. — State  v,  Savoye,  48  Iowa 
565;  State  V,  Arnold,  48  Iowa  566; 
Mifflin  V,  Com.,  5  W.  &  S.  (Pa.)  461; 
Rex  V,  Lord  Grey,  3  St.  Tr.  519,  i  East 
P.  C.  460;  Rex  V,  Delaval,  3  Burr. 
1434;  Reg.  V,  Howell,  4  F.  &  F.  160; 
Reg.  V,  Mears,  2  Den.  C.  C.  79. 

To  Karry.  —  Rex  v.  Robinson,  i 
Leach  37,  2  East  P.  C.  loio;  Wade  v. 
Broughton,  3  Ves.  &  B.  172;  Rex  v. 
Serjeant,  R.  &  M.  352. 

To  Karry  a  Pauper. — Rex  v.  Tarrant, 
4  Burr.  2106;  Rex  v.  Herbert,  i  East 
P.  C.  461.  See  also  Rex  v.  Fowler,  i 
East  P.  C.  461;  Rex  v,  Parkhouse,  I 
East  P.  C.  462;  Rex  v.  Seward,  i  Ad. 
&  EL  706,  3  N.  &  M.  557- 

To  Aeonie  of  Crime. — Com.  v,  An- 
drews, 132  Mass.  263;  Com.  v. 
Nichols,  134  Mass.  531;  Com.  v.  Tib- 
betts,  2  Mass.  536;  Com.  v.  O'Brien, 
i2Cush.  (Mass.)84;  People  v.  Dyer,  79 
Mich.  481 ;  State  v,  Burlingham,  15  Me. 
104;  State  V,  Jackson,  82  N.  Car.  565; 
State  V.  Hickling,  41  N.  J.  L.  208; 
Johnson  v.  State,  26  N.  J.  L.  313; 
Com.  V.  McClean,  2  Pars.  Eq.  Cas. 
(Pa.)  367. 

To  Charge  One  as  Father  of  a  Bastard. 
— Rex  V.  Armstrong,  i  Ventr.  304,  i 
Lev.  62.  I  Sid.  68;  Reg.  v.  Best,  2  Ld. 
Rayro.  1167;  Child  v.  North,  i  Keb. 
203  ;  Rex  V,  Tymberly,  i  Keb.  254, 
264.     See  2  Russell  Cr.  683. 

To  KaliciooBly  Proseoiite.  —  Rex  v. 
Rispal,  I  W.  Bl.  368,  3  Burr.  1320. 
Sec  also  Pippet  v.  Hearn,  5  B,  &  Aid. 
634,  7  E.  C.  L.  217. 

To  Defirand.  —  Rex  v,  Roberts,  i 
Campb.  399;  Reg.  v,  Whitehouse,  6 


731 


8p6^ilo  OflniiM. 


CONSPIRAC  Y.       MiieellaiiMiiB  ^la^^xmd^ 


are  either  indictable  at  the  common  law  or  by  virtue  of  some 
statute.     However,  these. cases  are  not  to  be  understood  as  ex- 


Cox  C.  C.  38;  Levi  v.  Levi,  6  C.  & 
P.  239,  25  E.  C.  L.  377;  Reg.  V. 
Timothy,  I  F.  &  F.  39;  Rex  v.  Py- 
well,  I  Stark.  402,  2  E.  C.  L.  157; 
Reg.  V,  Carlisle,  Dears.  C.  C.  337; 
Reg.  V,  Read,  6  Cox  C.  C.  134. 

To  Befraad  Creditors. — Reg.  v.  Peck, 
9  Ad.  &  El.  686,  36  E.  C.  L.  240,  I  P. 
&  D.  508;  Reg.  V,  Hall,  I  F.  &  F.  33; 
Com.  V,  Gallagher,  2  Clark  (Pa.) 
297. 

To  Dofraud  Bharoholdert.  —  Reg.  v, 
Esdaile,  i  F.  &  F.  213. 

To  Befintnd  the  Fnblie. — Rex  v,  De 
Berenger,  3  M.  &  S.  67.  See  also 
Rex  V,  Starling,  i  Sid.  174;  Rex  v. 
Hilbcrs.  2  Chitty  Rep.  163. 

To  Pervert  Jostioe. — State  v.  Harris, 
38  Iowa  242;  State  v,  DeWitt,  2  Hill 
(S.  Car.)  282;  State  v,  McKinstry, 
50  Ind.  465;  Rex  v,  Mawbey,  6  T.  R. 
619,  4  Black.  Com.  136,  i  Hawk.  P.  C. 
c.  72,  §  2;  Roberts  v,  Roberts,  2  B.  & 
A.  367;   Rex  V,  Macdaniel,  i   Leach 

45. 
To  Cormpt  Jnrors. — Rex  v,  Jolliflfe,  4 

T.  R.  285, 

To  Prodnee  False  Eyidenoe. — Rex  v. 
Mawbey,  6  T,  R.  619. 

To  Commit  Peijury. — State  v.  McKin- 
stry,  50  Ind.  465. 

To  Cormpt  Witness. — Reg.  v,  Hamp, 
6  Cox  C.  C.  167. 

To  Obstraot  Administration  of  Election 
Laws. — Moschell  v.  State,  53  N.  J.  L. 
498. 

To  Sesist  an  Officer.— U.  S.  v.  Smith, 
I  Dill.  (U,  S.)  212. 

Conspiracy  among  Workmen. — Reg.  v, 
Rowlands,  17  Q.  B.  671,  79  E.  C.  L. 
670,  2  Den.  C.  C.  364;  Reg.  v,  Duflield, 

5  Cox  C.  C.  404;  Hilton  v.  Eckersley, 

6  El.  &  Bl.  47,  88  E.  C.  L,  46;  Walsby 
V.  Anley,  3  L.  T.  666;  O'Neill  v.  Long- 
man, 9  Cox  C.  C.  360,  4  B.  &  S.  376, 
116  E.  C.  L.  374. 

To  Compel  Discharge  of  Workmen. — 
State  V,  Stewart,  59  Vt.  273. 

To  Cormpt  Workmen.  —  Hilton  v, 
Eckersley,  6  El.  &  Bl.  47,  88  E.  C.  L. 
46. 

To  Molest  Workmen. — Reg.  v,  Hib- 
bert,  13  Cox  C.  C.  82;  Reg.  v.  Row- 
lands, 5  Cox  C.  C.  436,  17  Q.  B.  671, 
21  L.  J.  M.  C.  81.  See  also  Reg.  v. 
Shepherd,  11  Cox  C.  C.  325;  Reg. 
v.  Duffleld,  5  Cox  C.  C.  432;  Hilton 
V.   Eckersley,  i  Jur.,  N.   S.   875,  24 


L.  J.,  Q.  B.  353,  6  El.  &  Bl.  47;  New- 
man V,  Com.  (Pa.,  1^86),  7  Atl.  Rep. 
132. 

To  Baise  Wages. — Reg.  v.  Rowlands, 
17  Q.  B.  671,  79  E.  C.  L.  670. 

To  Injure  Public  Health. ->  Reg.  v. 
Macarty,  2  Ld.  Raym.  11 79.  2  East 
P.  C.  c.  18,  §  5,  4  Black.  Com.  162. 

To  Sell  Unwholesome  Provisions. — Reg. 
V,  Macarty,  2  Ld.  Raym.  1179,  2  East 
P.  C.  823. 

To  Effect  Pnhlic  Kischief.— Rex  v.  De 
Berenger,  3  M.  &  S.  67. 

To  Bribe.— ShircliflF  v.  State,  96  Ind. 
369. 

To  Commit  Blot.— Reg.  7.  Vincent,  9 
C.  &  P.  91. 

To  Hiss  &t  Theatre.  —  Clifford  v, 
Brandon,  2  Campb.  369;  Gregory  t. 
Brunswick,  6  M.  &  G.  953.  3  C.  B. 
481,  54  E.  C.  L.  481.  I  C.  &  K.  24,  47 
E.  C.  L.  23. 

To  Ii^nre  the  Person. — State  v.  Or- 
miston,  66  Iowa  148. 

To  Arrest.— El  kin  v.  People,  28  N. 
Y.  177;  Johnson  v.  State,  26  N.  J.  L. 

313. 
To  Coort-martial. — Com.  v.  McClean, 

2  Pars.  Eq.  Cas.  (Pa.)  367. 

To  Cominit  Abortion.  —  Solander  r. 
People,  2  Colo.  48. 

To  Injure  Property. — State  v,  Flynn, 
28  Iowa  26. 

To  Deprive  of  Office. — Rex  v,  Strat- 
ton,  I  Campb.  549,  note;  Reg.  v. 
Hunt,  8  C.  &  P.  642,  34  E.  C.  L.  563. 

To  Commit  Arson. — State  v.  Winner, 
17  Kan.  298. 

To  Impoverish.  —  Rex  r.  Ecdes.  x 
Leach  C.  C.  274. 

To  Prodnee  Social  BeTolnticn.— Spies 
V,  People,  122  111.  I. 

To  Commit  Civil  Trespass.— Rex  r. 
Turner,  13  East  228. 

To  Counterfeit.— U.  S.  v.  Burgess,  3 
McCrary  (U.  S.)  278. 

To  Bnln  Profession  or  Bosiness.— Rex 
V,  Eccles,  I  Leach  C.  C.  274;  Rex  f. 
Leigh,  I  C.  &  K.  28;  Rex  v.  Cope, 
I  Strange  144  ;  Reg.  v,  Rowlands,  5 
Cox  C.  C.  436,  17  Q.  B.  671. 

To  Injure  Character. — State  v,  Ste- 
vens, 30  Iowa  391. 

To  Slander.— State  v.  Hickling,  41 
N.  J.  L.  208. 

To  Escape  from  Jail. — State  r.  Allen, 
47  Conn.  121 ;  State  v,  Murray,  1$ 
Me.  102. 
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ceptions  to  the  general  rules  theretofore  laid  down,  but  are  merely 
cited  in  this  place  for  the  convenience  of  the  practitioner  and 
as  instances  of  the  various  combinations  or  conspiracies  -with 
which  he  may  be  called  upon  to  deal. 

VI.  Trial — 1.  Generally.  —  Conspirators  are  generally  tried 
jointly,  yet  such  is  not  the  invariable  practice.* 

2.  One  Only  Appearing. — Separate  trials  may  be  had  where  one 
only  has  appeared  to  the  indictment.* 


To  Cooumt  Malioiooi  Mlichief. — Low- 
ery  v.  State,  30  Tex.  402, 

To  Cheat  by  Betting. — Reg.  v,  Bailey, 
4  Cox  C.  C.  390;  Reg.  V,  Hudson,  8 
Cox  C.  C.  305. 

To  Olitain  E^lse  Credit. — Com.  v. 
Ward,  I  Mass.  473. 

To  Fabi  Icate  Shares  in  Stoek  Companiei. 
— Rex  V.  Mott,  2  C.  &  P.  521;  Reg.  v, 
Gurney,  11  Cox  C.  C.  414. 

To  Overrale  Commoditiei.  —  Reg.  v. 
Levine,  10  Cox  C.  C.  374  ;  Reg.  v, 
Stenson,  12  Cox  C.  C.  ill  ;  Reg.  v, 
Kenrick,  D.  &  M.  208. 

To  Publiih  False  Statements  Oonoern- 
ing  Corporate  A£Eaic8. — Reg.  v.  Esdaile, 

1  F.  &  F.  213;  Reg.  V,  Brown,  7 
Cox  C.  C.  442;  Reg.  V,  Gurney,  11 
Cox  C.  C.  414;  Reg.  V.  Aspinall,  13 
Cox  C.  C.  563. 

To  Cheat  a  Partner. — State  v.  Cole, 
39  N.  J.  L.  324. 

To  Issue  FictiUons  Firm  Hotes. — State 
V.  Cole,  39  N.  J.  L.  324;  Reg.  v.  War- 
burton,  L.  R.,  I  C.  C'.  Rep.  274. 

To  Sell  Lottery  Tickets. — Com.  v. 
Gillespie,  7  S.  &  R.  (Pa.)  469. 

To  Kake  Illegal  Contraete  with  Indians. 
— In  re  Wolf,  27  Fed.  Rep.  606. 

Te  Avoid  Payment  of  Custom. — Reg. 
V.  Blake,  6  Q.  B.  126,  51  E.  C.  L.  126, 
13  L.  J.  M.  C.  131,  8  Jur.  145. 

To  Increase  Census. — U.  S.  v.  Stevens, 
44  Fed.  Rep.  141. 

To  Prevent  from  Voting. — U.  S.  v, 
Reese,  92  U.  S.  214;  U.  S.  v,  Cruik- 
shank,  92  U.  S.  542;  Seeley  v.  Koox, 

2  Woods  (U.  S.)  368;  Ex  p,  Yar- 
brough,  no  U.  S.  651. 

To  Cast  Away  a  Vessel. — U.  S.  v. 
Cole,  5  McLean  (U.  S.)  513;  U.  S.  v. 
Hand,  6  McLean  (U.  S.)  274. 

To  Drive  Chinese  out  of  the  Country. — 
In  re  Grand  Jury,  26  Fed.  Rep.  749; 
In  re  Baldwin,  27  Fed.  Rep.  187; 
Baldwin  v,  Franks,  120  \).  S.  678. 

To  Impede  Collection  of  Kevenue  — U. 
S.  V,  Johnson  (Ga.),  26  Fed.  Rep. 
682. 

To  Defraud  United  States  out  of  Bequest. 
— U.  S.  V.  Sacia,  2  Fed.  Rep.  754, 


To  Intimidate  Settlers  on  Public  Lands. 
— U.  S.  V,  Waddell,  112  U.  S.  76. 

To  Put  in  an  Insane  Asylum. — Com.  v. 
Sheriff,  8  Phila.  (Pa.)  645. 

To  Levy  War. — Reg.  v,  Slavin,  17 
U.  C.  Q.  B.  205. 

1.  California. — People  v.  Richards, 
67  Cal.  412,  56  Am.  Rep.  724, 

Michigan, — People  v.  Richards,  I 
Mich.  216,  51  Am.  Dec.  84. 

New  York,  —  People  v,  Olcott,  a 
Johns.  Gas.  (N.  Y.)  301. 

North  Carolina, — State  v,  Tom,  a 
Dev.  (N.  Car.)  574. 

Pennsylvania, — Heine  v.  Com.,  91 
Pa.  St.  145. 

South  Carolina, — State  v,  Jackson,  7 
S.  Car.  283,  24  Am.  Rep.  476. 

Texas, — Johnson  z-  State,  3  Tex. 
App.  590. 

Wisconsin,  —  Casper  v.  State,  47 
Wis.  535. 

United  States. — Mussel  Slough  Case, 
5  Fed.  Rep.  680;  U.  S.  v,  Newton,  52 
Fed.  Rep.  275. 

England, — Reg.  v.  Ahearne,  7  D.  & 
R.  6;  Rex  v,  Kinnersley,  i  Stra.  193; 
Rex  V,  Thode,  i  Vent.  234,  3  Keb.  iii; 
Rex  V,  Scott,  3  Burr.  1262;  Rex  v, 
Cooke,  I  C.  &  P.  321,  II  E.  C.  L.  408; 
Reg.  V,  Kenrick,  5  Q.  B.  49,  48  E.  C. 
L.  48. 

Discretionary  with  the  Court. — It  is 
within  the  discretion  of  the  trial  court 
to  allow  separate  trials  of  defendants 
jointly  indicted;  and  where  there  has 
been  no  abuse  of  discretion,  the  ap- 
pellate court  will  not  interfere.  Spies 
V,  People,  122  111.  I. 

Change  of  Venue.  —  Separate  trials 
may  be  had  where  the  venue  has  been 
changed  as  to  some  of  the  conspira- 
tors.    Casper  v.  State,  47  Wis.  543. 

2.  State  V.  Buchanan,  5  Har.  & 
J.  (Md.)  317  ;  State  v,  Jackson,  7  S. 
Car.  283,  24  Am.  Rep.  476,  where  the 
court  said:  "  In  Rex  v,  Kinnersley,  i 
Stra.  193,  it  was  held  that  one  might 
be  convicted  of  conspiracy  before  the 
trial  of  the  other.  Here,  however,  it 
must  be  borne  in  mind  that  the  other 
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3.  Death  or  Acqaittal. — Separate  trials  may  likewise  be  had 
where  the  other  conspirators  have  died  or  been  acquitted.* 

Vn.  COHTnnrAHCE. — A  continuance  will  not  be  given  to  allow 
one  conspirator  who  is  evading  arrest  to  testify  for  another.* 

Vni.  MOTIOH  TO  ftUASH— FaUiuw  of  E^ideoee  as  to  Ono. — If  an  indict- 
ment for  conspiracy  is  not  sustained  by  evidence  as  to  part  of  the 
defendants,  so  that  it  becomes  necessary  to  quash  it  as  to  them, 
it  must  be  quashed  as  to  all.* 

OmiMioii  to  AUege  Overt  Act. — ^Where  some  act  in  carrying  out  the 
purposes  of  the  conspiracy  is  required  by  statute,*  the  failure  to 
allege  such  act  will  render  the  indictment  liable  to  be  quashed.* 

IX.  iHSTBUCTIOirs — AHmnption  of  Faots. — An  instruction  assuming 
the  existence  of  the  conspiracy  and  failing  to  submit  the  question 
to  the  jury  is  erroneous ;  •  and  so  also  in  the  case  of  criminal 
intent.'^ 


had  not  appeared  and  plead.  The 
reason  given,  too,  in  support  of  the 
judgment  by  Eyre,  C.J.,  would  imply 
that  the  indictment  alleged  the  con- 
spiracy against  the  two  named  de- 
fendants cum  multis  aliisy  for  he  re- 
ferred in  support  of  his  view  to  Rex 
V,  Sudbury,  12  Mod.  262,  where  four 
were  indicted  for  a  riot,  two  found 
guilty,  and  the  other  two  acquitted; 
and  on  an  examination  of  the  case  it 
will  be  seen  this  was  held  a  dis- 
charge of  all,  though  Holt,  C.J.,  said 
it  would  have  been  otherwise,  had  it 
been  laid  cum  multis  aliis.** 

1.  Reg.  V.  Kenrick,  5  Q.  B.  49,  48 
E.  C.  L.  48,  D.  &  M.  208;  Rex  v. 
NicoUs,  2  Stra.  122;  People  v.  Rich- 
ards, I  Mich.  216,  51  Am.  Dec.  84,  note; 
State  V.  Jackson,  7  S.  Car.  283,  24 
Am.  Rep.  476. 

It  was  held  in  People  v,  Olcott,  2 
Johns.  C&s.  (N.  Y.)"30i,  i  Am.  Dec. 
168,  that  where  one  of  three  persons 
engaged  in  a  conspiracy  died  before 
trial,  and  another  was  acquitted,  the 
third  might  be  tried  and  convicted. 
See  also  People  v.  Richards,  67  Cal. 
412,  56  Am.  Rep.  721. 

2.  Lisle  V,  Com.,  82  Ky.  250. 

8.  People  V,  Brickner  (Oyer  &  T. 
Ct.),  15  N.  Y.  Supp.  532;  People  v. 
Eckford.  7  Cow.  (N.  Y.)  535. 

4.  Rev.  Stat.  U.  S.,  §  5440. 

5.  U.    S.  V,  Watson,  17  Fed.  Rep. 

145. 

6.  Poe  V.  Stockton,  39  Mo.  App.  550. 

Initmotions  without  Evidence. — It  is 
improper  for  the  court  to  instruct  the 
jury  as  to  the  law  of  conspiracy  where 
no  evidence  of  conspiracy  has  been 
produced  at  the  trial;  and  where  the 


defendants  have  been  convicted  the 
judgment  will  be  set  aside,  unless 
there  is  conclusive  evidence  against 
one  of  them.    Spencer  v.  State,  77  Ga. 

155. 

Acts  of  Co-oonBidraton.  —  Where  an 
attaching  creditor  pf  a  vendor  was 
sued  by  the  vendee  for  the  wrongful 
taking  and  conversion  of  the  goods, 
and  he  set  up  as  a  defense  a  con- 
spiracy between  the  plaintiff  and 
others  to  defraud  him,  an  instruction 
to  the  effect  that  each  conspirator 
was  bound  by  the  acts  of  the  others 
was  properly  modified  by  the  addition 
that  the  jury  must  find  that  the  con- 
spiracy existed  as  alleged  and  that 
the  plaintiff  was  a  party  thereto;  and 
that  the  acts  and  declarations  of  the 
conspirators  must  have  been  in 
furtherance  of  a  common  design  on 
the  part  of  plaintiff  and  other  alleged 
conspirators.  Allen  v.  Kirk,  Si  lova 
658. 

7.  People  V.  Flack,  125  N.  Y.  324, 
reversing  57  Hun  (N.  Y.)  83. 

Intent  u  an  Element. — Where,  on  a 
trial  for  conspiracy  among  public 
officers  to  violate  a  statute,  the  court 
charged  the  jury  that,  without  regard 
to  the  defendants'  ignorance  of  the 
existence  of  the  statute,  the  agree- 
ment between  them  to  violate  the  act, 
followed  by  conduct  in  furtherance  of 
the  general  agreement,  constituted  a 
conspiracy,  this  was  held  to  be  error, 
the  court  remarking  that  *'  the  gen- 
eral rule  is  that,  to  constitute  a 
crime,  there  must  not  only  be  the 
act,  but  also  a  criminal  intention;  and 
these  must  concur,  the  latter  being 
equally  essential  with  the  former." 
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As  to  Variance. — Upon  an  indictment  for  conspiracy  to  obtain 
goods  under  false  pretenses,  it  is  not  error  to  instruct  that  there 
is  no  variance  by  proof  of  a  conspiracy  to  obtain  the  goods  by 
any  one  of  the  false  pretenses  set  out.* 

For  or  against  Both  Defendants. — And  so  it  is  no  error  to  instruct  that 
the  jury  must  find  for  or  against  both  defendants.* 

X.  Vebdict — ^Aoqnittal  of  One  Only. — Where  two  persons  are  jointly 
indicted,  the  verdict  ought  to  provide  for  the  conviction  or 
acquittal  of  both ;  •  and  in  such  a  case,  if  one  is  acquitted  it  will 
operate  as  the  acquittal  of  the  other ;  *  but  a  joint  conviction  is 
not  always  necessary,  and  it  has  been  held  that,  upon  the  death 
or  acquittal  of  his  fellow  conspirators,  the  remaining  one  may  be 
convicted.* 

Where  Some  of  the  Conspirators  are  Unknown. — Where  the  conspiracy  is 
alleged  in*  the  indictment  as  a  conspiracy  with  persons  unknown, 
a  verdict  against  a  single  defendant  may  stand.® 

Verdict  negating  Execution. — The  jury  may  find  the  conspiracy  and 
negate  the  execution,  and  it  will  be  a  good  conviction.'' 

Beasonable  Bonbt. — If  the  jury  are  not  satisfied  as  to  the  guilt  of 
the  defendants  beyond  a  reasonable  doubt,  there  should  be  a  ver- 
dict of  acquittal;®  and  such  should  be  the  case  where  no  crimi- 
nal intent  has  been  found  to  exist.* 

On  Any  SnAdent  Connt. — A  verdict  may  be  entered  upon  any  count 
which  is  sufficiently  set  out  in  the  indictment  and  is  capable  of 
sustaining  a  conviction.^® 

XL  ABBEST  of  JUBOKEirr. — Where  several  are  indicted,  a  mo- 
tion in  arrest  of  judgment  will  be  entertained  at  the  instance  of 

Stokes  V.  People,  53  N.  Y.  179;  Peo-  176,  the  offense  charged  was  a  con- 
pie  V.  Powell,  63  N.  Y.  91.  See  also  spiracy  to  defraud  a  bank,  and  the 
Burton  v.  Fulton,  49  Pa.  St.  154.  verdict  was  "  that  there  was  an 
1.  Com.  V,  Meserve,  154  Mass.  64.  agreement  between  A.  and  the  de- 
8.  Hablichtel  v,  Yambert,  75  Iowa  fendant  to  obtain  money  from  the 
539.  See  also  Collins  v.  Cronin,  117  bank,  but  with  intent  to  return  it 
Pa.  St.  35.  again.*'     It  was  held   that  this  was 

3.  State  V.  Tom,  2  Dev.  (N.  Car.)  no  verdict  of  acquiltal,  and  if  it  had 
569;  Jones  V,  Baker,  7  Cow.  (N.  Y.)  any  operation  it  would  be  against  the 
445;  State  V.  Jackson,  7  S.  Car.  283,  defendant,  for,  in  answer  to  the  in- 
24  Am.  Rep.  478.  See  also  People  v,  dictment,  the  jury  had  found  the  fact 
Richards,  i  Mich.  216,  51  Am.  Dec.  that  the  defendant  and  A.  did  agree 
84,  note.  together  to  obtain   money  from  the 

4.  State  V,  Tom,  2  Dev.  (N.  Car.)  bank,  and  chey  had  not  negatived  the 
569;  Jones  V.  Baker,  7  Cow.  (N.  Y.)  fraudulent  intent. 

445;  People  V.  Richards,  i  Mich.  216,  8.  Spies  v.  People,  122  111.  i;  U.  S. 

51  Am.  Dec.  84,  note;  State  v.  Jack-  v.  Cole,  5  McLean  (U.  S.)  513. 

son,  7  S.  Car.  283,  24  Am.  Rep.  478.  9.  Stokes  v.  People,  ^53  N.  Y.  179; 

5.  People  V.  Olcott,  2  Johns.  Cas.  People  v.  Powell,  63  N.  Y.  88;  People 
(N.  Y.)  301;  People  v,  Richards,  i  v.  Flack,  125  N.  Y.  324,  reversing  57 
Mich.  216,  51  Am.  Dec.  84,  note.  Hun  (N.  Y.)  83. 

6.  State  V,  Jackson,  7  S.  Car.  283,  10.  Johnson  v.State,26  N.  J.  L.  321; 
24  Am.  Rep.  478.  State  v,  Mayberry,  48  Me.  218;  Com. 

7.  State  V.  Noyes,  25  Vt.  419.  v,  Nichols,  134  Mass.   531;  Hazen  v. 
Intent.  —  In    People    v,    Olcott,    2    Com.,  23  Pa.  St.  355;  U.  S.  v.  Nunne- 

Johns.  Cas.  (N.  Y.)  301,   i  Am.  Dec.     macher,  7  Biss.  (U.  S.)  iii. 
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any  one,  although  the  others  are  not  in  court  and  may  have 
escaped  from  custody.* 

XII  Vew  Txiajl — Where  all  are  convicted,  if  one  shows  himself 
entitled  to  a  new  trial  on  grounds  not  affecting  the  others,  a  new 
trial  should  be  granted  to  all.' 

XIII.  Jttdoheht. — Judgment  should  be  against  each  defendant 
severally,  and  not  jointly  against  all.* 

After  Kol.  Pros,  at  t«<hit. — Where  two  are  charged  in  the  indictment 
and  a  noL  pros,  is  entered  as  to  one,  a  judgment  cannot  be  entered 
on  a  verdict  against  the  other,  the  effect  of  the  tioL  pros,  being  lo 
leave  the  indictment  as  if  it  charged  one  conspirator  alone.* 

Withholdiag  JvdgmAat  natil  Trial  of  AIL — Upon  separate  trials  of  three 
conspirators  and  the  conviction  of  one  before  the  others  are  tried, 
there  is  no  reason  for  holding  the  judgment  irregular  upon  the 
possibility  that  the  others  may  be  found  innocent.* 

XIV.  Wmt  of  Esbob.— One  defendant  cannot  object  to  a  dis- 
continuance of  process  against  his  codefendant  upon  writ  of 
error.® 

XV.  Civil  Actiohs^I.  Generally.— The  parties  affected  by  a 
conspiracy  may  waive  a  criminal  prosecution  and  bring  an  action 
for  damages  where  a  personal  injury  has  been  sustained.^ 

1.  State  V.   Covington,  4  Ala.  603;  Maryland, — Kimbale  v.  Harman,  34 

People  v.   Richards,  67  Cal.  412,  56  Md.  407. 

Am.  Rep.  716.  Massachusetts, — Spauldingv.Koight, 

8.  Reg.  V,  Gompertz,  9  Q.  B.  823,  116  Mass.  148;  Parker  v.  Huntington, 

58  E.  C.  L.  824;  People  v,  Richards,  2  Gray  (Mass.)  127. 

67  Cal.  412,  56  Am.  Rep.  720;  Com.  v,  Michigan, — Schwab   v,   Mabley,  47 

McGowan,    2    Pars.    £q.    Cas.   (Pa.)  Mich.  572. 

341.        '  Minnesota, — St.  Paul  Distilling  Co, 

8.  March  v.  People,  7  Barb.  (N.  Y.)  v,  Pratt,  45  Minn.  215. 

391.  Nebraska, — Booker   v,    Puyear,   27 

4.  State  V,  Jackson,  7  S.  Car.  283,  Neb.  359. 

24  Am.  Rep.  476.  New  York, — Hutchins  v,  Hutchins, 
Where  several  defendants  were  in-     7  Hill  (N.  Y.)  107;  Verplanck  v.  Van 

dieted,  tried,  and  convicted  jointly,  Buren,   76   N.  Y.  247;    Clark  v.  Ex- 

and   there  was  no  evidence   against  change  Printing  Co.,  74  Hun  (N.  Y.) 

one,  it  was  held  that  as  to  him  there  71;   Jones  v.  Baker,  7   Cow.  (N.  Y.) 

should 'have  been  a  nolle  prosequi  or  445;  Buffalo   Lubricating   Oil  Co.  v. 

a  verdict  of  acquittal,  but  the  verdict  Standard  Oil  Co.,  106  N.  Y.  669;  Bruce 

and  judgment,  being  against  all,  must  v,  Kelly,  5  Hun  (N.  Y.)  229;  Place  v, 

be  reversed  as  to  all.     Isaacs  v.  State,  Minster,  65  N.  Y.  89. 
48  Miss.  234.  North  Carolina, — Brannock  v,  BodI- 

5.  Reg.    V,   Ahearne,  7  D.  &  R.  6;  din,  4  Ired.  (N.  Car.)  61. 

People   V,  Richards,  i  Mich.  216,  51  Pennsylvania, — Hood  r.  Palm,  8  Pa. 

Am.  Dec.  84,  note.     See  also  Rex  v,  St.  239;  Haldeman  v.  Martin.  loPa.  St. 

Cooke,  5  B.  &  C.  321,  7  D.  &  R.  673.  369;    Buchanan  v,  Kerr,   159  Pa.  Si. 

But  compare  Casper  v.  State,  47  Wis.  433;  Collins  v,  Cronin,  117  Pa.  St.  451 

544.  Cote    V.    Murphy,    159   Pa.  St.  4^: 

6.  Wright  V,  Reg.,  14  Q.  B.  148,  68  Laverty  v,  Vanarsdale,  65  Pa.  St.  507; 
E.  C.  L.  147;  People  v,  Richards,  i  Benford  v,  Sanner,  40  Pa.  St.  9: 
Mich.  216,  51  Am.  Dec.  84,  note.  Gaunce  v.  Backhouse,  37  Pa.St.  350: 

7.  California, — Herron  v,  Hughes,  Burton    v,    Fulton,   49   Pa.    St    151; 

25  Cal.  555.  Kimmell  v,  Geeting,   a  Grant's  Cas. 
Connecticut, — Knowles   v.  Peek,   42    (Pa.)  125;  Johnston  v.  Given,  14 W.N 

Conn.  386.  C.  (Pa.)  326, 
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2.  Allegation  of  Damage. — Since  the  foundation  of  such  actions  is 
the  doing  of  some  act  which  results  in  actual  damage  to  the 
plaintiff,*  the  conspiracy  must  be  charged  in  such  a  manner  as  to 

show  that  either  the  conspiracy  or  the  acts  done  in  furtherance 
thereof  resulted  in  damage  to  the  plaintiff ;  •  but  it  is  unneces- 

Texas, — Delz  v,  Winfree,   80  Tex.  damages  is  the  value  of  the  property 

400;  Security  Mortgage,  etc.,  Co.  v,  withdrawn   from    the    reach    of  the 

Haney   (Tex.   Civ.  App.,  1894),  27  S.  plaintiff,  and  not  the  amount  of  the 

W.  Rep.  215;  Raleigh  v.  Cook,  60  Tex.  debt  due  to  the    plaintiff.     Mott  v. 

438.  Danforth,  6  Watts  (Pa.)  308:  Penrod 

Vermont, — Wright   v.  Bourdon,   50  v.  Mitchell,  8  S.  &  R.  (Pa.)  524. 

Vt.  494.  Where  the  conspiracy  was  to  pro> 

Virginia. — Kirtley  v.  Deck,  2  Munf.  cure   from  an   officer  of  a  corpora- 

(Va.)  10.  tion,     through     a      breach     of    his 

Wisconsin, — Murray  v.  McGarigle,  duty  to  the  corporation,  a  contract 

69  Wis.  483.  to   construct    buildings    for    it  at  a 

1.  California, — Taylor  ».    Bidwell,  price  beyond  the  actual  cost,  the  dif- 

65  Cal.  489;  Herron   v.    Hughes,    25  ference  to  be  divided  between   such 

Cal.  555.  officer  and  the  others  conspiring  with 

Maine, — Garing  v,  Fraser,  76  Me.  37.  him,  and  where  the  contract  has  been 

Maryland. — Kimball  t^.  Har man,  34  performed  and  the  contract  price  paid, 

Md.  407;  Robertson  v.  Parks,  76  Md.  the  measure  of  damages  .in  an  action 

118.  by  the  corporation  is  the   excess  of 

Massachusetts,  —  Wellington         v,  the  contract  price  above  the  cost  of 

Small,  3  Cush.  (Mass.)  145;  Parker  v,  the  work.     St.  Paul  Distilling  Co.  v, 

Huntington,  2  Gray  (Mass.)  127.  Pratt,  45  Minn.  215. 

Nebraska, — Booker    v,    Puyear,  27  2.  Douglass  v,  Winslow,  52  N.  Y. 

Neb.  359;  Mapstrickv.  Ramge,  9  Neb.  Super.  Ct.  447;  Kimball  v,  Harman, 

394.  34  Md.  407;  Murray  v.  McGarigle,  69 

New  Jersey. — Van     Horn    v.    Van  Wis.  483;  Wildee  v,  McKee,  iii  Pa. 

Horn,  56  N.  J,  L.  318.  St.  338;   Stevens  v,  Rowe,  59  N.  H. 

New  York. — Tappan  v.  Powers,  2  578,  47  Am.  Rep.  232;  Saville  v,  Rob- 
Hall  (N.  Y.)  277;  Hutchins  v.  Hutch-  erts,  i  Ld.  Raym.  374;  Cotterell  v, 
ins,  7  Hill  (N.  Y.)i07;  Jones  v.  Baker,  Jones,  11  C.  B.  714;  Tappan  v,  Pow- 
7  Cow.  (N.  Y.)  445;  Forsyth  v,  Ed-  ers,  2  Hall  (N.  Y.)  277. 
minston,  11  How.  Pr.  (N.  Y.  Super.  Buffldenoyof  Ayerment. — A  complaint 
Ct.)  410.  for  conspiracy  setting  out,  by  way  of 

Pennsylvania, — Laverty  v,  Vanars-  inducement,  the  circumstances  under 

dale,  65  Pa.  St.  507;  Glass  v.  Stewart,  which  the  injury  complained  of  was 

10  S.  &  R.  (Pa.)  226;    Collins  v.   Cro-  committed,   the   conspiring  together 

nin,  117  Pa.  St.  45;  Rundell  v,  Kalb-  and  common  purpose  of  the  defend- 

fus,  125  Pa.  St.  131.  ants,   the  means  used  to  accomplish 

Vermont. — Wright   v.  Bourdon,  50  their  common  purpose,  the  objects  to 

Vt.  494;  Sheple  v.  Page,  12  Vt.  519.  be  attained,  the  overt  acts  of  one  or 

England, — Skinner    v,    Gunton,    I  more  of  the  defendants  in  pursuance 

Saund.  228,  note;  Saville  v.  Roberts,  of  such  common  purpose,  and,  lastly, 

I  Ld.  Raym.  374.  the  resulting  injury  and  damage  to 

Unlawfol  Aet  Keoessary. — An  allega-  the  plaintiff,    it   was    held  that   the 

tion   in  a  complaint   for  conspiracy  complaint  in  form  would  seem  to  be 

which  charges    that  the   defendants  sufficient   and    answer    the    require- 

conspired   together  and    maliciously  ments  of  an   action   for   conspiracy, 

did  an  act,  cannot  alone  make  a  cause  Murray  v,  McGarigle,  69  Wis.  483. 

of  action  where  nothing  unlawful  has  A    petition    contained    allegations 

been   done.     McHenry  v.    Sneer,    56  which,  taken  together,  amounted  to  a 

Iowa  652.  charge  that  the  defendants  combined 

Measure  of  Damages. — In  an  action  on  falsely  to  accuse  plaintiff  of  the  offense 

the  case  against  two  individuals  for  of  swindling  another,  and  in  pursu- 

conspiracy  with  a  third  person  to  de-  ance  of  such   combination  they  did, 

fraud  his  creditors,  the  measure  of  through  one  of  their  number,  make 
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sary  to  lay  special  damages  in  the  declaration.^ 

Judginiat  Obttintd  by  CoiutpirMj. — Where  a  judgment  has  been  ob- 
tained by  a  conspiracy,  the  judgment  must  be  reversed  or  set 
aside  before  an  action  for  damages  lies.* 

In  Ml  Aetion  againft  %  Corparfttion  for  conspiracy,  it  is  sufficient  to 
charge  the  acts  done  in  furtherance  of  the  conspiracy  as  being  the 
acts  of  the  company,  without  averring  that  such  acts  were  done 
by  and  through  its  agents.* 

Oii«  Suit  If  Snffleieiit  where  the  conspiracy  charged  is  one,  though 
embracing  within  its  scope  many  transactions.^ 

3.  Smrvival  of  Action. — ^A  cause  of  action  for  conspiracy  to  cheat 
and  defraud  an  intestate  is  for  injury  to  property  right,  and  does 
not  die  with  its  owner.* 

4.  Action  on  the  Case — a.  Generally. — An  action  on  the  case 
has,  in  modern  times,  taken  the  place  of  the  writ  of  conspiracy  • 
which  lay  at  common  law  in  two  cases  only.^  And  such  zzWon 
may  be  maintained  wherever  the  plaintiff  is  aggrieved  and  damni- 


such  accusation  by  affidavit  before  a 
magistrate ».  and  that  this  was  done 
for  the  purpose  of  extorting  money 
and  the  payment  of  a  debt  pretended 
to  be  due  defendants.  It  was  held 
that  while  the  averments  were  not  so 
specific  and  certain  as  would  be  re- 
quired in  an  indictment,  they  were 
sufficiently  certain  for  the  purposes 
of  civil  pleading.  Raleigh  v.  Cook, 
60  Tex.  438. 

1.  Hood  V.  Palm,  8  Pa.  St.  337, 
where  it  was  held  that,  in  an  action 
on  the  case  for  a  conspiracy  to  de- 
fame by  spreading  false  statements 
that  defendant  had  cheated  and  de- 
frauded a  third  person  (the  words  not 
being  actionable),  and  also  by  com- 
posing a  libelous  statement  to  the 
same  effect,  the  declaration  need  not 
aver  special  damage. 

S.  Stevens  r.  Rowe,  59  N.  H.  578,  47 
Am.  Rep.  231. 

5.  Buffalo  Lubricating  Oil  Co.  v. 
New  York  Standard  Oil  Co.,  42  Hun 
(N.  Y.)  153,  affirmed  in  106  N.  Y. 
669. 

4.  Northern  Pac.  R.  Co.  v.  Kindred, 
14  Fed.  Rep.  77. 

b,  Brackett  v.  Griswold,  103  N.  Y. 
435,  2  N.  Y.  Rev.  Stat.  448,  §  i. 

6.  Mott  V,  Danforth,  6  Watts  (Pa.J 
306;  Griffith  V,  Ogle,  i  Binn.  (Pa. 
174;  Jones  V.  Baker,  7  Cow.  (N.  Y., 
445;  Parker  r.  Huntington,  3  Gray 
(Mass.)  127;  Stevens  v.  Rowe,  59  N. 
H.  578,  47  Am.  Rep.  232;  Mapstrick 
V,  Ramge,  9  Neb.  393;  Skinner  v. 
Gunton.  i  Saund.  828,  note. 


7.  Jones  v.  Baker,  7  Cow.  (N.  Y.) 
445;  Keit  V.  Wyman,  67  Hun  (N.  Y.) 
338;  Verplanck  v.  Van  Buren,  76  N. 
Y.  259;  Tappan  v.  Powers,  3  Hall 
(N.  Y.)  277;  Parker  «r.  Huntington,  3 
Gray  (Mass.)  124;  Stevens  v.  Rowe, 
59  N.  H.  578,  47  Am.  Rep.  232;  Skin- 
ner V.  Gunton,  i  Saund.  228,  note; 
Saville  v.  Roberts,  i  Ld.  Raym.  374; 
Severinghaus  v.  Beckman,  9  Ind.App. 
388. 

*'  By  the  rules  of  the  common  law, 
an  action  of  conspiracy  or,  to  use  an 
equivalent  expression,  a  writ  of  con- 
spiracy, was  never  allowed  but  in  two 
cases:  one  for  conspiring  to  procure  a 
man  to  be  indicted  for  treason;  the 
other,  for  a  conspiracy  to  prosecnte  a 
man  for  felony  by  which  life  was  pat 
in  danger.  And  in  these  cases  the 
action  was  confined  within  very  nar- 
row limits,  and  would  lie  only  when 
a  party  was  acquitted  by  a  verdict, 
such  as  would  enable  him  to  plead 
autrefois  acquit^  if  again  indicted  for 
the  same  crime.  2  Selw.  N.  P.  (iitb 
ed.)  1062.  This  form  of  action  haf. 
however,  become  obsolete  in  those 
cases  where  it  was  allowed  at  com- 
mon law,  having  been  superseded  hf 
the  action  on  the  case  in  the  nature 
of  a  conspiracy,  which  furnishes  an 
adequate  and  more  liberal  remedy  for 
malicious  prosecutions  of  every  nat- 
ure and  description.  Saville  v.  Rob- 
erts, I  Ld.  Raym.  374;  i  Saund.  <30, 
note;  Jones  v.  Baker,  7  Cow.  (N.  Y.) 
445."  Parker  v.  Huntington,  2  Gray 
(Mass.)  127. 
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fied  by  unlawful  acts  done  by  the  defendants  in  pursuance  of  a 
combination  and  conspiracy  for  that  purpose.*  The  old  writ  of 
conspiracy  charged  a  conspiracy  in  the  defendants,  which  was 
essential  to  the  maintenance  of  the  action.*  In  an  action  on  the 
case  in  the  nature  of  a  conspiracy,  the  combination  or  conspiracy 
is  not  the  gist  of  the  action,  and  the  allegation  of  conspiracy  is 
mere  surplusage,  intended  as  a  matter  of  aggravation,  and  is 
therefore  not  necessary  to  support  the  action,  which  is  founded 
upon  damages  alone.^  And  an  insertion  in  the  declaration  of  an 
averment  that  the  acts  done  were  in  pursuance  of  a  conspiracy 
does  not  change  the  nature  of  the  action,  which  remains  an  action 
on  the  case,  and  is  to  be  tried  and  determined  upon  the  rules 
applicable  to  that  form  of  action.* 

Booovery  against  Ono. — In  order  to  recover  against  all  the  defend- 
ants, it  becomes  important  to  establish  the  allegation  of  conspir- 
acy ;  but  if  it  turns  out  on  the  trial  that  only  one  was  concerned, 
the  plaintiff  may  still  recover  as  if  that  one  had  been  sued  alone  ;  * 


:! 


1.  Mott  V,  Danforth,  6  Watts  (Pa.) 
304;  Griffith  V,  Ogle,  i  Binn.  (Pa.)  174; 
Hood  V,  Palm,  8  Pa.  St.  237:  Halde- 
man  v,  Martin,  10  Pa.  St.  369;  Wildee 
V.  McKee,  xii  Pa.  St.  337:  Penrod  v, 
MitcheU,  8  S.  &  R.  (Pa.)  522:  Map- 
strick  V.  Ramge,  9  Neb.  390;  Van  Horn 
V.  Van  Horn,  56  N.  J.  L.  318;  Sever- 
inghaus  z/.  Beckman,  9  Ind.  App.  388; 
Verplanck  v.  Van  Buren,  76  N.  Y.  259; 
Gardiner  v.  Pollard,  10  Bosw.  (N.  Y.) 
688. 

2.  Griffith   v.    Ogle,    i    Binn.   (Pa 
174;  Mott  V.  Danforth,  6  Watts  (Pa 
304:  Severinghaust^.  Beckman,  9  Ind. 
App.    388;    Marsh   v.   Vauhan,    Cro. 
Eliz.  701. 

A  simple  conspiracy,  however  atro- 
cious, unless  it  resulted  in  actual 
damage  to  the  party,  never  was  the 
subject  of  a  civil  action:  not  even 
when  the  old  form  of  a  writ  of  con- 
spiracy, in  its  limited  and  most  tech- 
nical character,  was  in  use.  Then, 
indeed,  the  allegation  of  a  conspiracy 
was  material  and  substantive,  be- 
cause, unless  established  by  the 
proof,  the  plaintiff  failed;  as  it  was 
essential  that  the  verdict  should  be 
against  two  at  least  in  order  to  be  up- 
held. Hutchins  v,  Hutchins,  7  Hill 
(N.  Y.)  107:  Buffalo  Lubricating  Oil 
Co.  V.  Everest,  30  Hun  (N.  Y.)  588. 

8.  Mapstrick  v.  Ramge,  9  Neb.  390: 
Strout  V.  Packard,  76  Me.  156;  Garing 
V,  Fraser,  76  Me.  37;  Glass  v,  Stewart, 
ID  S.  &  R.  (Pa.)  226:  Laverty  v.  Van- 
arsdale,  65  Pa.  St.  507;  Hutchins  v. 
Hutchins,  7   Hill  (N.  Y.)  104;  Jones 


V,  Baker,  7  Cow.  (N.  Y.)  445:  Ver- 
planck -J.  Van  Buren,  76  N,  Y.  259: 
Parker  v.  Huntington,  2  Gray  (Mass.) 
124;  Wellington  v.  Small,  3  Cush. 
(Mass.)  145;  Van  Horn  v.  Van  Horn, 
56  N.  J.  L.  318;  Austin  v.  Barrows,  41 
Conn.  287;  Severinghaus  If.  Beckman, 
9  Ind.  App.  388;  Breitenberger  v. 
Schmidt,  38  111.  App.  179:  Sheple  v. 
Page,  12  Vt.  519;  Robertson  v.  Parks, 
76  Md.  135.     Compare  Griffith  v.  Ogle, 

I  Binn.  (Pa.)  174;  Mott  v.  Danforth,  6 
Watts  (Pa.)  304. 

4.  Strout  V.  Packard,  76  Me.  156; 
Kimball  v,  Harman,  34  Md.  407; 
Parker  v,  Huntington,  2  Gray  (Mass.) 
127;  Van  Horn  v.  Van  Horn,  56  N. 
J.  L.  318.  See  also  Delz  v.  Winfree, 
80  Tex.  400;  Glass  ».  Stewart,  10  S.  & 
R.  (Pa.)  225;  Forsyth  v.  Edminston, 

II  How.  Pr.  (N.  Y.  Super.  Ct.)  410. 

**  An  act  which,  if  done  by  one 
alone,  constitutes  no  ground  of  an 
action  on  the  case,  cannot  be  made 
the  ground  of  such  action  by  alleging 
it  to  have  been  done  by  and  through 
a  conspiracy  of  several."  Kimball  v, 
Harman,  34  Md.  407. 

•*The  rule  is  firmly  established  in 
the  cases  that  in  an  action  charging 
conspiracy  a  verdict  may  be  entered 
against  one  alone,  upon  proof  that 
he  intentionally  inflicted  the  injury 
through  persuasion  or  by  false  repre- 
sentations instigated  by  malice."  Van 
Horn  v.  Van  Horn,  56  N.  J.  L. 
318. 

5.  California. — Herron  v.  Hughes, 
25  Cal.  556, 
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however,  where  the  wrong  only  becomes  actionable  by  the  unlaw- 
ful combination  of  several  persons,  then  the  allegation  of  conspir- 
acy becomes  material  and  cannot  be  disregarded.* 

b.  Statute  of  Limitations. — In  an  action  on  the  case 
against  several  defendants,  charging  a  conspiracy  among  them  to 
commit  several  torts,  the  statute  of  limitations  applicable  to  the 
respective  torts  is  an  appropriate  plea.* 

c.  Judgment. — A  separate  action  may  be  maintained  against 
each  conspirator,  and  a  judgment  had  for  all  the  damages  sus- 
tained ;  *  or  a  joint  action  may  be  maintained  against  all,  accord- 
ing to  the  election  of  the  plaintiff.*  And  where  such  joint  action 
is  brought  to  recover  damages  for  a  tort  alleged  to  have  been 
committed  by  several  in  combination,  a  judgment  may  be  recov- 
ered against  one  alone.^ 


Illinois. — Breitenberger  v.  Schmidt, 
38  111.  App.  179. 

Indiana,  —  Severinghaus  v.  Beck- 
man,  9  Ind.  App.  388. 

Massachusetts. — Parker  v.  Hunting- 
ton, 2  Gray  (Mass.)  124. 

New  Jersey.  —  Van  Horn  v.  Van 
Horn,  56  N.  J.  L.  318. 

New  York. — Hutchins  v.  Hutchins, 
7  Hill  (N.  Y.)  104;  Jones  v.  Baker,  7 
Cow.  (N.  Y.)  445;  Forsyth  v.  Edmin- 
ston,  II  How.  Pr.  (N.  Y.  Super.  Ct.) 
410. 

North  Carolina.  —  Eason  v.  West- 
brook,  2  Murph.  (N.  Car.)  329. 

Pennsylvania. — Laverty  v.  Vanars- 
dale,  65  Pa.  St.  507;  Glass  v.  Stewart, 
lo  S.  &  R.  (Pa.)  226. 

England. — Saville  v.  Roberts,  i  Ld. 
Raym.  379,  i  Saund.  230,  note;  Skin- 
ner V.  Gunton,  i  Saund.  228,  note. 

On  trial  it  is  not  necessary  to  prove 
a  conspiracy  between  the  defendants, 
if  one  is  alleged  in  the  complaint,  ex- 
cept for  the  purpose  of  securing  a 
joint  recovery  against  all.  Buffalo 
Lubricating  Oil  Co.  v.  New  York 
Standard  Oil  Co.,  42  Hun  (N.  Y.)  156, 
affirmed  in  106  N.  Y.  669;  Hutchins  v. 


Hutchins.  7  HiU  (N.  Y.)  107;  Buffalo 
Lubricating  Oil  Co.  v,  Everest,  30 
Hun  (N.  Y.)  586;  Van  Horn  v.  Van 
Horn,  56  N.  J.  L.  318;  Severinghaus 
V.  Beckman,  9-Ind.  App.  388. 

1.  Severinghaus  v.  Beckman,  9  Ind. 
App.  388;  Jenner  v.  Carson,  iii  lod. 
522;  Collins  V.  Cronin,  117  Pa.  St.  35; 
Rundell  v.  Kalbfus,  125  Pa.  St.  123. 

8.  Breitenberger  v.  Schmidt,  38  111. 

App.  179. 

8.  People  fr.  Tweed,  5  Hun  (N.  Y.) 
389.  See  also  Hutchins  v.  Hutchins, 
7  Hill  (N.  Y.)  104;  Forsyth  v.  Edmin- 
ston,  II  How.  Pr.  (N.  Y.  Super.  Ci.) 
410;  Skinner  v.  Gunton,  r  Saund.  228, 
note. 

4.  People  V.  Tweed,  5  Hun  (N.  Y.) 
389;  Forsyth  v.  Edminston.  11  How. 
Pr.  (N.  Y.  Super.  Ct.)  410;  Skinner  v. 
Gunton,  i  Saund.  228,  note. 

5.  Keit  ».  Wyman,  67  Hun  (N.  Y.) 
338;  Hutchins  v.  Hutchins,  7  Hill(K. 
Y.)  104;  Forsyth  v.  Edminston,  n 
How.  Pr.  (N.  Y.  Super.  Ct.)  410;  City 
National  Bank  v.  National  Park  Bank, 
32  Hun  (N.  Y.)  hi;  Booker  v.  Puycar. 
27  Neb.  359;  Skinner  v.  Gunton,  i 
Saund.  228»  note. 
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CONSTRUCTION  OF  PLEADINGS. 

By  H.  R.  Franklin. 

L  OEHESA  PBIHCIPLE8  07  GONSTBUCTION,  741. 

1.  Construed  by  the  Courts  741. 

2.  specific  Statements  Prevail  against  General^  742. 

3.  Technical  Objections  not  Encouraged,  742. 

4.  Ambiguous  Expressions  Construed  to  Support  Pleading,  744, 

5.  Regard  must  be  had  to  Facts,  744. 

6.  Construed  to  Reach  Real  Intention,  745. 

7.  Nothiftg  unless  Averred  Assumed  in  Favor  of  Pleader,  746. 

8.  Pleadings  Construed  as  Entireties,  746. 

9.  IVords  Given  Ordinary  and  Popular  Meaning,  748. 
10.  Justice's  Court,  749. 

n.  CONSTBUCTIOK  IH  OENEBAL  UlTDEB  COSE  STBTSM,  749. 

1 .  Pleadings  to  be  Liberally  Construed,  749. 

a»  Generally,  749. 

b.  Rule  Relates  to  Form,  and  not  to  Substance,  753. 

2.  De/nand  for  Judgment  may  Aid  Construction,  754. 

3.  Whether  Pleadings  are  in  Tort  or  in  Contract,  754, 

4.  Verified  Pleadings,  755. 

m   CONSTBUCTION  ON  DEMUBBEB  UNDEB  COSE  STSTEM^  755. 

1 .  Liberal  Construction  ,755. 

2.  'Pleadings  Supported  if  Possible,  756. 

3.  Allegations  Separately  Construed,  756. 

IV.  CONSTBUCTION  ON  THE   TBIAL  UNDEB  COSE  STSTBM^  756. 

1.  Liberal  Construction,  756. 

2.  When  Code  Remedies  net  Resorted  to,  757. 

3.  Defective  Pleadings — How  Construed^  757. 

4.  Greater  Liberality  after  Answering,  758. 

5.  Pleading  as  Evidence,  758. 

y.  CONSTBUCTION  AT  COMMON  LAW,  759. 

1.  Pleadings  Construed  Most  Strongly  against  Pleader,  759. 

2.  Absurd  Construction  not  to  be  Given,  762. 

VL  EauiTT  Pleabinob,  762. 

CROSS-REFERENCE. 

As  to  Construction  of  Pleadings  where  Matters  of  Definiteness  and  Certainty 
are  involved,  see  article  Definiteness  and  Certainty  in  Plead- 
ings. 

L  OSNBBAL  Pbincipleb  07   CONSTBUCTION— 1.  Construed  by  the 
Court. — It  is  a  general  rule  of  procedure  that  all  pleadings  must 
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be  construed  by  the  court  as  matter  of  law,  and  in  no  case  should 
their  construction  be  referred  to  the  jury.* 

2.  Specific  Statements  Prevail  against  OeneraL — In  |construing  a 
pleading,  a  specific  statement  of  facts  will  always  control  a  gen- 
eral statement,  whether  that  statement  be  or  be  not  regarded  as 
a  mere  conclusion  of  law.* 

3.  Technical  Objections  not  EncouragecL  — Where  the  objections  to 
a  pleading  are  strictly  technical,  such  technicality  will  not  be  en 
couraged  further  than  is  necessary  for  the  due  and  orderly  ad- 
ministration of  justice,  for  the  allegations  should  be  construed 
with  a  view  to  substantial  justice  between  the  parties.* 

1.  Alexander  v.  Wheeler,  69  Ala.  doing  violence  to  the  laws  of  lan- 
332;  Earle  rt  Westchester  F.  Ins.  Co.,     guage." 

29  Mich.  414;  Taylor  v.  Middleton,  67  A   General  Exprouion  Saperaddad  to 

Cal.  656;  Glide  r.  Dwyer,  83  Cal.  479.  I^Mdflo  Words  is  construed  as  a  term 

2.  Clark  v,  Bowe,  60  How.  Pr.  (N.  of  the  same  class  as  the  rest.  Ma- 
Y.  Super.  Ct.)98;  Laub  v.  Buckmiller,  cumber  v.  White  River  Log,  etc.,  Co., 
17  N.  Y.  620;  Conaughty  v.  Nichols,  52  Mich.  195. 

42  N.  Y.  83;  Roderigas  ».  East  River  8.   Connecticut, — Robbins     v.     Wol- 

Sav.    Inst.,   63  N.   Y.   460;    Lange  v,  cott,  19  Conn.  376. 

Benedict,  73  N.  Y.  12;  Gould  v.  Glass,  Indiana, — Dillman    v.    Crooks,    91 

19  Barb.  (N.  Y.)  179;  Hatch  v,  Peet,  Ind.    158;    Watson    v,    Crowsorc,   93 

23   Barb.   (N.  Y.)  575;   Ogdensburgh  Ind.  220;  Wells  v,  Rhodes,  114  Ind. 

Bank  v.  Van  Rensselaer,  6  Hill  (N.  Y.)  467. 

240;    Dykers   r.  Woodward,   7   How.  Iowa, — Jordan  v.  Walker,  52  Iowa 

Pr.  (N.  Y.  Supreme  Ct.)  313;  Page  v,  647. 

Boyd,  II    How.   Pr.  (N.  Y.  Supreme  Kansas, — Wilkins     v,     Moore,    20 

Ct.)  415;  Ryle  V.  Harrington,  14  How.  Kan.  538. 

Pr.  (N.   Y.  Supreme  Ct.)  59;    Haven  Louisiana, — Kellar  v,  Victoria  Lum- 

V,   Seeley,   59  Cal.  494;    Neidefer   v,  ber  Co.,  45  La.  Ann.  478. 

Chastain,    71    Ind.    363;    Reynolds  v,  Michigan, — Hanselmanv.  Carstens, 

Copeland,    71    Ind.  422;    Richardson  60  Mich.  188. 

V.    Snider,    72   Ind.   425;   Woollen   v.  New  York, — Keteltas  v,   Myers,  19 

Whitacre,  73  Ind.  198;  Stack  v.  Beach,  N.  Y.  231;  Corning  v.  Corning,  6  N. 

74  Ind.   571;  Jackson  School  Tp.  v,  Y.    97;   White  v,  Spencer,   14  N.  Y. 

Farlow,  75  Ind.  n8;  State  v.  Wenzel,  247;    Thorp  v,  Keokuk  Coal  Co.,  48 

77  Ind.  428;  Ivens  v,  Cincinnati,  etc.,  N.   Y.    253;    Peets  v,   Bratt,  6  Barb. 

R.  Co.,  103  Ind.  27;  Funk  v.  Beverly,  (N.    Y.)    662;    Meyer  v,    M'Clean,  2 

112  Ind.   190;   Warbritton    v.  Demo-  Johns.   (N.  Y.)  183. 

rett,  129  Ind.  346.  Ohio, — Robinson   t*.  Greenville,  42 

Bale  has  Limitatioiii. — In  Germania  Ohio  St.  625. 
F.  Ins.  Co.  V,  Deckard,  3  Ind.  App.  The  following  illustrations  show 
361,  Crumpacker,  J.,  says:  An  "  ele-  the  position  taken  by  the  courts  in 
mentary  rule  of  pleading  requires  that  reference  to  the  extent  they  will  go  in 
specific  averments  shall  control  gen-  disregarding  defective  pleadings: 
eral  ones,  but  this  is  applicable  only  In  an  action  for  the  wrongful  con 
where  there  is  a  necessary  conflict  be-  version  of  personal  property,  the  com- 
tween  them.  *  *  *  We  do  not  think  plaint  contained  a  proper  allegation 
the  rule  can  be  carried  to  the  extent  of  the  amount  of  the  plaintifif's  dam- 
that  specific  averments  like  the  one  ages,  but  failed  to  allege  the  value  of 
under  consideration  may  be  enlarged  the  property  converted.  This  defect 
by  construction,  so  that  they  shall  was  disregarded.  The  court,  coin- 
control  and  render  nugatory  general  menting  on  the  pleading,  said,  "  This 
averments  which  would  otherwise  be  pleading  is  not  to  be  commended  as  a 
sufficient.  Pleadings  should  be  con-  precedent,  being  exceedingly  inartis- 
strued  in  such  a  manner  as  to  recon-  tic,  yet  we  think  that  it  states  a  cause 
cile  and  harmonize  the  various  allega-  of  action."  Brunswick-Balke-CoHen- 
tions,  where   it  can  be  done  without  der  Co.  v,  Brackett,  37  Minn.  58. 
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Aider  by  Vtrdiet. — And  when  no  motion  to  correct  the  pleading 

is  made  by  the  party  discovering  a  technical  error,  until  after  ver- 
dict and  judgment,  the  technicality  will  usually  be  disregarded.* 

The  plaintiffs,  by  the  name  of  "  The  with  a  view  to  the  substantial  rights 

Bennington      Iron      Co,"      declared  of  the   parties."     Lowville    Bank   v. 

against   the   defendant,   but   did   not  Edwards,    ii    How.    Pr.   (N.    Y.    Su- 

allege  incorporation  in  their  declara-  preme  Ct.)  216. 

tion.     The  defendant  demurred,  rais-        Where  an  action  was  brought  for 

ing  the  question  of  the  plaintiffs' right  the  purchase  price  of  the  abutments 

to  maintain  the  suit.     The   court  in  of  a  bridge,  after  alleging  a  sale  of 

overruling    the   demurrer   said:  "In  the  abutments  to  the  defendant  under 

the  present  case  the  name  of  the  plain-  a  contract  which  appeared  on  the  face 

tiffs  is  distinctly  stated,  and  the  law  of  the  complaint  to  have  been  void 

will  presume  it  to  be  truly  stated  till  because  the  authority  on  the  part  of 

the  contrary  appear,  and  cannot,  with-  the  town  was  given  at  a  special  town 

out  a  tax  upon  common  sense,  infer  it  meeting  of  which  proper  notice  had 

to  be  the  name  of  an  individual  or  not  been  given,  the  complaint  further 

natural  person;  nor  will  it  presume  it  alleged  that  thereafter  the   plaintiff 

to  be  the  name  of  an  unincorporated  delivered  the  abutments  to  the  town, 

company  or  partnership,  who  can  sue  and   the   town    "accepted."     It   was 

only  in  their  individual  names,  but  held  that  this  allegation  should  be 

of    an    incorporated     company    who  construed  to  mean  that  the  town  ac- 

have  a  right  to  sue  in  their  incorpo-  cepted  the  abutments  in  a  lawful  way, 

rated  name.     A  rational  construction  and  that  the  bridge  was  built  thereon 

is  to  be  given  to  pleading  where  it  is  by  the  lawful  authority  of  the  town, 

susceptible  of  it;  and  we  are  not  to  Hubbard  v. Williamstown, 61  Wis. 397. 
resort  to  any  other  when  it  is  equally         In  Blasdel  v,  Williams,  9  Nev.  161, 

natural  and  more  consistent  with  the  a  complaint  setting  out  mere  general 

intent  and  object  which  the  party  has  averments  was  sustained  on  appeal, 

in   view."      Bennington  Iron  Co.  ».  In  the  words  of  the  opinion,  "  it  is  an 

Rutherford,  18  N.  J.  L.  105.  attempt  to  state  a  cause  of  action,  and 

And  so,  in  an-  action  against  a  cor-  is   simply   a   defective    statement   of 

poration  as  indorser  of  a  promissory  such  cause  rather  than  an  absolute 

note,  a  complaint  which  alleged  that  lack  thereof."     This  case  was  a  very 

the  note  was  indorsed  by  the  defend-  excellent  illustration  of  the  rule,  and 

ant  corporation,  but  which  failed  to  would  have  been  perfect  if  the  court 

allege  that  it  was  lawfully  indorsed,  had  said  that  the  pleading  must  stand 

was  held  good,  the  issuable  facts  be-  in  the  absence  of  a  motion  to  correct 

ing  the  general  language  used.     Me-  it,  instead  of  "  in  the  absence  of  ade- 

chanics'  Banking    Assoc,    v.    Spring  murrer,"  for  the  defect  was  exactly 

Valley  Shot,  etc.,  Co.,  25  Barb.  (N.  of  the  kind  not  reached  by  a  demurrer. 
Y.)  419.  In  McEwan  v,  Broadhead,  11  N.  J. 

An  averment  in  a  complaint,  in  an  Eq.    132.  the   chancellor  said.    "  The 

action  on  a  bill  of  exchange,  that  the  courts  are  not  as  much   inclined   to 

defendant  indorsed  the  bill  to  A,  who  regard  mere  technicality  in  pleading 

indorsed  it  to  B,  who  indorsed  it  to  C,  as  they  were  three  quarters  of  a  cent- 

and  that  C  indorsed  it  to  the  plaintiff,  ury  ago." 

was  held  a  good  averment  of  title  in         1.  Indiana, — Colchen  v.  Ninde,  120 

the  plaintiff,  although  there  was  no  Ind.  88;  Peters  v,  Banta,  120  Ind.  416. 
allegation  that  the  bill  was  ever  deliv-        Kansas, — Moore  v.   Wade,  8   Kan. 

ered  to  plaintiff,  or  that  plaintiff  was  380;  Mitchell  v,  Milhoan,  it  Kan.  617; 

the  owner  or  holder  thereof,  on  the  Polsterv.  Rucker,  16  Kan.  115;  Moody 

ground  that  the  averment  of  indorse-  v.  Arthur,  16  Kan.  419. 
ment  to  the  plaintiff  legally  imports        Missouri, — Saulsbury  v,  Alexander, 

a  delivery,  a  vesting  of  the  title  in  the  50  Mo.  142;  Bowie  v,  Kansas  City,  51 

plaintiff  by  transfer.     The  court  said:  Mo.  454;  Biddle  v.  Ramsey,  52  Mo.  153; 

"  This  would  have  been  good  plead-  Elfrank  v.  Seller,  54  Mo.  134;  Grove 

ing  under  the  old  system,  and  certain-  v,  Kansas  City,  75  Mo.  675;  Hurst  v. 

ly  should  be  held  good  under  the  code,  Ash  Grove,  96  Mo.  168;  Johnson  v. 

which  requires  a  liberal  construction,  Missouri  Pac.  R.  Co.,  96  Mo.  340. 
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4.  Ambiguous   Ezpretaions  Construed  to  Support  Pleading. — The 

language  of  a  pleading  must  be  fairly  and  reasonably  construed, 
and  when  a  matter  is  capable  of  different  meanings,  if  no  motion 
to  amend  is  interposed  by  the  proper  party,  that  construction  of 
the  doubtful  or  equivocal  expression  must  be  adopted  which  will 
support  the  pleading.*  See  also  article  Definiteness  AND  CER- 
TAINTY IN  Pleadings. 

6.  Regard  must  be  had  to  Facta — In  construing  pleadings,  regard 
must  be  had  to  the  facts  stated,  and  a  pleading  cannot  be  sus- 


Montana. — Quirk  v.  Clark,  7  Mont. 
231. 

New  York. — Cudlipp  v.  Whipple,  4 
Duer  (N.  Y.)  610;  Graham  v.  Cam- 
man,  5  Duer  (N.  Y.)  697. 

North  Carolina. — Garrett  v.  Trotter, 
65  N.  Car.  430;  Knowles  v.  Norfolk 
Southern  R.  Co.,  102  N.  Car.  59; 
Bonds  V.  Smith,  106  N.  Car.  553. 

Ohio. — Erwin  v.  Shaffer,  9  Ohio  St. 
43;  Bethel  v.  Woodworth,  11  Ohio  St. 

393- 

Wisconsin. — Morse    v.   Oilman,    16 

Wis.  504;  Robson  v.  Comstock,  8  Wis. 

372. 

See  further,  as  to  aider  by  verdict, 
the  article  Verdict. 

1.  z  Chitty  Plead.  (i6th  Am.  ed.) 
261. 

Colorado. — Sylvis  v.  Sylvis,  11  Colo. 
319;  Gale  V.  James,  11  Colo.  540. 

Connecticut. — Case  v.  Humphrey,  6 
Conn.  137. 

Indiana. — Steeple  v.  Downing,  60 
Ind.  478;  Moore  v.  Beem,  83  Ind.  219. 

Mississippi. — Pender  v.  Dicken,  27 
Miss.  252. 

Missouri. — Loehr  v.  Murphy,  45  Mo. 
App.  519. 

New  York. — Zabriskie  v.  Smith,  13 
N.  Y.  322;  Olcott  V.  Carroll,  39  N.  Y. 
436;  Milliken  v.  Western  Union  Tel. 
Co.,  iioN.  Y.  408;  Allen  V.  Patterson, 
7  N.  Y.  476  ;  Sanders  v.  Soutter,  126 
N.  Y.  193;  Clare  v.  National  City 
Bank,  14  Abb.  Pr.,  N.  S.  (N.  Y.  Super. 
Ct.)  326;  Koop  V.  Handy,  41  Barb. 
^N.  Y.)  454;  Metzger  v.  Carr,  79  Hun 
(N.  Y.)  258;  Hastings  v.  Wood,  13 
Johns.  (N.  Y.)482;  Quintard  v.  New- 
ton, 5  Robt.  (N.  Y.)  72;  Marie  v.  Gar- 
rison, 83  N.  Y.  14. 

England. — Rex  v.  Stevens,  5  Elast 
244;  Wyat  V.  Aland,  i  Salk.  325  ;  Ver- 
non V.  Keyes,  4  Taunt.  492. 

In  Cook  V.  Warren,  88  N.  Y.  37, 
Finch,  J.,  says'  "  It  is  not  intended 
to  deny  or  question  the  doctrine  *  *  * 
that  under  the  liberal  rule  of  construc- 


tion established  by  the  code  a  word 
capable  of  two  different  meanings 
should  have  a  reasonable  construc- 
tion, and  be  so  construed  as  rather  to 
support  than  defeat  the  pleading. 
That  is  true  as  a  general  rule  where 
the  use  of  the  word  in  dispute  is 
purely  ambiguous."  Spence  v.  Spcncc, 
17  Wis.  448. 

W]i6r«  Tim«  is  Ambigpioiiis.— Where 
time  in  a  pleading  is  ambiguous,  the 
allegations  will  be  presumed  to  refer 
to  conditions  existing  at  the  time  the 
pleading  is  filed.  McCormick  v.  Blos- 
som, 40  Iowa  256;  Prindle  v.  Cani- 
thers,  15  N.  Y.  425;  De  Grove  v.  Metro- 
politan Ins.  Co.,  61  N.  Y.  594;  Le- 
grand  V.  Manhattan  Mercantile  Assoc, 
80  N.  Y.  638;  Rice  v.  O'Connor,  10 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  362; 
Townshend  v.  Norris,.7  Hun  (N.  Y.) 
239;  Burns  v.  O'Ncil,  10  Hun  (N.  Y.) 
494;  Wheeler  v.  Heermans,  3  Sandf. 
Ch.  (N.  Y.)  597. 

When  Year  not  Mentioned. — An  an- 
swer referring  to  a  certain  day  of  a 
month  without  the  year  relates  to  the 
year  mentioned  in  the  complaint. 
Heebner  x*.  Townsend,  8  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  234. 

The  Pleader's  Intention. — In  Rex  v. 
Stevens,  5  East  244,  Lord  Ellen- 
borough  said  that  when  matter  is 
capable  of  different  meanings  it  does 
not  appear  to  clash  with  any  rule  of 
construction  applied  even  to  criminal 
proceedings  to  construe  it  in  the 
sense  in  which  the  pleader  must  be 
understood  to  have  used  it,  supposing 
him  to  have  intended  his  pleading  to 
be  consistent  with  itself.  Royce  v. 
Maloney,  58  Vt.  445. 

Two  Theories. — Where  a  paragraph 
of  a  complaint  states  facts  making  it 
good  upon  either  of  two  theories,  the 
court  may  construe  it  as  proceeding 
on  the  theory  most  apparent  and 
clearly  outlined  by  the  facts  stated. 
Batman  v.  Snoddy,  132  Ind.  480. 
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tained  upon  implications  merely,  unless  these  necessarily  follow 
from  the  allegations  set  forth.* 

6.  Construed  to  Reach  Real  Intention. — Every  reasonable  intend- 
ment will  be  made  in  favor  of  the  pleading,  and  this  even 
though  implication3  are  resorted  to,  since  what  is  necessarily  un- 
derstood or  implied  in  a  pleading  forms  a  part  of  it  as  much  as  if 
it  was  expressed.* 


1.  Gould  V,  Glass,  19  Barb.  (N.  Y.) 
179:  Emery  v.  Pease,  20  N.  Y.  62; 
Wright  V.  Delafield,  25  N.  Y.  266; 
Coffin  V,  Reynolds,  37  N.  Y.  640;  Sco- 
field  V,  Whitelegge,  49  N.  Y.  259; 
Tooker  v.  Arnoux,  76  N.  Y.  397;  Og- 
densburgh  Bank  v.  Van  Rensselaer,  6 
Hill  (N.  Y.)  240. 

,  Says  Duer,  J.,  in  Mann  v.  More- 
wood,  5  Sandf.  (N.  Y.)  557:  '*  A  com- 
plaint must  in  all  cases  be  so  framed 
and  expressed  as  to  convey  to  the 
mind  of  the  defendant  full  informa- 
tion of  the  facts  which  are  relied  on 
as  the  ground  of  the  action,  and  in 
judging  of  its  meaning  the  words  used 
are  to  be  understood  in  their  ordinary 
and  popular  sense.  *  *  *  The  lan- 
guage of  this  court,  and  I  believe  of 
all  its  judges,  from  the  time  tbe  code 
has  been  in  operation,  has  been  uni- 
form that  a  complaint  must  set  forth 
all  the  material  and  issuable  facts 
which  are  relied  on  as  establishing 
the  plaintiff's  right  of  action.  •  *  * 
We  believe  that  the  construction  to 
which  we  must  adhere  is  not  only 
necessary  to  carry  into  effect  the 
principal  and  governing  intent  of  the 
code,  but  that  there  is  no  other  con- 
struction that  can  be  reconciled  with 
its  language.  The  '  facts  '  which  are 
required  to  be  stated  as  *  constituting 
the  cause  of  action '  can  only  mean 
real,  traversable  facts  as  distin- 
guished from  propositions  or  con- 
clusions of  law,  since  it  is  the  former, 
not  the  latter,  that  can  alone  with  any 
propriety  be  said  to  constitute  the 
cause  of  action.  It  may  be  true  that 
the  code  has  not  carried  out  its  own 
principles  to  their  legitimate  result, 
by  requiring  the  parties,  in  all  cases, 
to  conduct  their  pleadings  to  a  defi- 
nite issue;  but  this  is  certainly  no 
reasoQ  for  violating  those  principles 
in  the  construction  of  the  pleadings 
that  are  required."  See  also  Losch 
V,  Pickett,  36  Kan.  216. 

In  Spargur  v.  Romine,  38  Neb.  736, 
Post,  J.,  says,  "  It  may  also  be  said 
of  such  statement  that  it  is  but  the 


conclusion  of  the  pleader,  and,  ac- 
cording to  the  well-settled  rule  in  the 
construction  of  pleadings,  will  be  con- 
trolled by  the  allegations  of  fact  or 
admissions  therein." 

8.  Georgia, — Athens  Mfg.  Co.  v, 
Rucker,  80  Ga.  294. 

Maryland, — Sate  v,  Nicholson,  67 
Md.  I. 

Michigan,  —  Batterson  f.  Chicago, 
etc.,  R.  Co.,  49  Mich.  184. 

Minnesota, — Kelly  v,  Rogers,  21 
Minn.  147. 

Missouri, — State  v,  Horner,  10  Mo. 
App.  307;  Loehr  v.  Murphy,  45  Mo. 
App.  519. 

New  York, — White  v,  Spencer,  14 
N.  Y.  247;  Cady  v,  Allen,  22  Barb. 
(N.  Y.)  388;  Partridge  v.  Badger,  25 
Barb.  (N.  Y.)  146;  Magauran  v. 
Tiffany,  62  How.  Pr.  (N.  Y.  Supreme 
Ct.)  251;  Allen  V,  Patterson,  7  N.  Y. 
478;  Chamberlin  v,  Kaylor,  2  E.  D. 
Smith  (N.  Y.)  134;  Moflfatt  v,  McLaugh- 
lin, 13  Hun  (N.  Y.)  449. 

Wisconsin. — Teetshorn  v,  Hull,  30 
Wis.  162;  Hazleton  v.  Union  Bank, 
32  Wis.  34. 

England,  —  Heys  v,  Heseltine,  2 
Campb.    604. 

I  Chitty  Plead.  (i6th  Am.  ed.)  640. 
.  But  Intended  Meudng  mnit  be  Plain. 
—  In  Neudecker  v,  Kohlberg,  81  N. 
Y.  296.  the  court  said:  "  If  the  pleader 
had  intended  to  say  that  the  parties 
anticipated  the  maturity  of  a  real 
debt,  or  that  the  debtor  waived  the 
credit  to  which  he  was  entitled,  differ- 
ent words  would  necessarily  have 
been  used.  Notwithstanding  the 
liberal  rule  of  construction  applied 
to  pleadings  under  the  code,  I  am 
aware  of  no  case  or  principle  upon 
which  a  plaintiff  may  recover,  not 
only  upon  facts  not  stated,  but  upon 
evidence  which  disproves  those  which 
are  stated.  The  principle  still  re- 
mains that  the  judgment  to  be  ren- 
dered by  any  court  must  be  '  secundum 
allegata  et  probata,*  " 

In  Lammers  v,  Meyer,  59  111.  217, 
Thornton,  J.,  says,  "  We  must  read 
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7.  Nothing  unless  Averred  Assumed  in  Favor  of  Pleader. — In  the 

construction  of  a  pleading  nothing  will  be  assumed  in  favor  of  the 
pleader  which  has  not  been  averred,  as  the  law  does  not  presume 
that  a  party's  pleadings  are  less  strong  than  the  facts  of  the  case 

will  warrant.* 

•  

8.  Pleadings  Comstrned  as  Entireties. — Every  part  of  a  pleading 
must  be  adopted  in  construing  it.  The  sufficiency  of  the  pleading 
is  to  be  judged  from  its  general  scope  and  tenor,  and  nothing 
extrinsic  is  to  be  considered  which  would  impair  the  full  force  of 
the  result  which  the  pleader  sets  forth.* 


and  understand  the  plea  by  giving  to 
it  a  natural,  and  not  a  forced  and  arti- 
ficial, meaning.*' 

Teohnioal  Term. — Where  the  declara- 
tion employs  a  term  which,  standing 
by  itself,  has  a  technical  meaning, 
such  term  is  nevertheless  to  be  read 
so  as  to  make  sensible  the  whole 
clause  in  which  it  stands,  where  such 
is  a  reasonable  construction.  Stan- 
ton V.  Hart,  27  Mich.  539. 

In  Batterson  v,  Chicago,  etc.,  R. 
Co.,  49  Mich.  188,  Graves,  C.J.,  says, 
"  In  construing  the  language  of  a 
declaration  the  course  is  to  make  rea- 
sonable intendments,  and  read  and 
apply  the  terms  in  the  natural  and 
usual  sense  and  without  supposing 
this  or  that  qualification  which, 
though  possible,  is  not  fairly  indi- 
cated." 

1.  California, — Cogswell  v.  Bull,  39 
Cal.  330;  Harris  v.  Hellegass,  54  Cal. 
463;  Smith  V.  Buttner,  90  Cal.  95. 

Colorado, — Supply  Ditch  Co.  v,  El- 
liott, lo  Colo.  327. 

Connecticut, — Griswold  v,  Mather,  5 
Conn.  438. 

Illinois, -^hetaon  v.  Stevenson,  36 
111.  51;  Neal  V,  Franklin  County,  43 
111.  App.  267. 

Kansas, — Stone  v.  Young,  4  Kan.  11. 

Minnesota. — Coolbaugh  v,  Roemer, 
30  Minn.  424. 

Missouri, — Cook  v,  Putnam  County, 
70  Mo.  668;  State  v.  Central  St.  Louis 
Masonic  Hall  Assoc,  14  Mo.  App.  597. 

New  Hampshire, — Bartlett  v,  Pres- 
cott,  41  N.  H.  493. 

New  York,  —  Cruger  v.  Hudson 
River  R.  Co.,  12  N.  Y.  196;  Emery 
V,  Pease,  20  N.  Y.  62;  Wright  v,  Dela- 
field,  25  N.  Y.  266;  Tookerz'.  Arnoux, 
76  N.  Y.  397;  Fairbanks  v.  Bloomfield, 

2  Duer  (N.  Y.)  349;  Burrall  v.  Bowen, 
21  How.  Pr.  (N.  Y.  Supreme  Ct.)  378. 

fVyoming. — Perkins    v,   McDowell, 

3  Wyoming  328. 


The  case  of  Hoag  v.  Warden,  37 
Cal.  522,  was  an  action  against  a 
sheriff  for  damages  for  failure  to  re- 
turn an  execution.  The  complaint 
averred  the  collection  of  the  money 
by  the  sheriff,  and  his  failure  to  return 
the  execution,  but  did  not  allege  that 
the  sheriff  failed  to  pay  over  to  the 
plaintiff  the  money  collected.  Says 
the  court,  "  We  cannot  assume  that  it 
has  not  been  paid  without  any  aver- 
ment on  the  point." 

By  Aooident  or  Design. — In  Chamber- 
lin  V,  Blair,  58  111.  385,  Justice  Breese 
says,  "  The  court  cannot  incorporate 
any  matter  into  the  plea  which  the 
pleader  has  omitted,  whether  by  acci- 
dent or  design." 

8.  California, — Glide  v.  Dwyer,  83 
Cal.  478;  Alemany  v,  Petaluma,  38 
Cal.  553;  Bates  tr.  Babcock,95  Cal.479. 

Indiana,  —  Kimble  v,  Christie,  55 
Ind.  140;  Neidefer  v,  Chastain,  71 
Ind.  363;  Reynolds  v,  Copeland,  71 
Ind.  422;  Jackson  School  Tp.  v.  Far- 
low,  75  Ind.  118;  Johnston  v,  Griest, 
85  Ind.  503;  Platter  v,  Seymour,  86 
Ind.  323;  Mescall  v,  Tuliy,  91  Ind.  96; 
Western  Union  Tel.  Co.  v.  Young,  93 
Ind.  118;  Western  Union  Tel.  Co.  v. 
Reed,  96  Ind.  195;  Cottrell  v.  i£tna 
L.  Ins.  Co.,  97  Ind.  311;  Barnett  v, 
Feary,  loi  Ind.  95;  North  Vernon  v, 
Voegler,  103  Ind.  314;  Clore  v,  Mc- 
Intire,  120  Ind.  263. 

Iowa, — Pharo  v,  Johnson,  15  Iowa 
560. 

Kansas, — Wiley  v,  Keokuk,  6  Kan. 
94;  Butler  V,  Kaulback,  8  Kan.  66q; 
Gilchrist  v.  Schmidling,  12  Kan.  269; 
Board  of  Education  v,  Shaw,  15  Kan. 

35. 

Maryland,  —  McDowell  v.  Gold- 
smith, 6  Md.  319. 

Michigan, — Newaygo  County  Mfg. 
Co.  V,  Stevens,  79  Mich.  398. 

Missouri, — Ward  v,  Davidson,  89 
Mo.  445. 
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Plea  Tiled  m  Amendment. — And  so  a  pleading  which  is  filed  as  an 
amendment  will  not  be  construed  as  a  substitute  for  the  original 


New  York, — Whitney  v,  Ticonde- 
I'oga,  53  Hun  (N.  Y.)  214;  Zabriskie 
V.Smith,  13  N.  Y.  322;  McComber  v. 
Granite  Ins.  Co.,  15  N.  Y.  495;  Calvo 
V.  Davies,  73  N.  Y.  2ii;  Gildersleeve 
V,  Landon,  73  N.  Y.  609;  Clare  v.  Na- 
tional City  Bank,  14  Abb.  Pr.,  N.  S. 
(N.  Y.  Super.  Ct.)  326;  Ryle  v.  Har- 
rington, 14  How.  Pr.  (N.  Y.  Supreme 
Ct.)  59;  Goodyear  v.  De  La  Vergne, 
10  Hun  (N.  Y.)  537;  Farrell  v.  Am- 
berg  (C.  PL),  59  N.  Y.  St.  Rep.  449; 
Tovey  v.  Culver,  54  N.  Y.  Super.  Ct. 
123. 

North  Carolina.  —  McEachin  v. 
Stewart,  106  N.  Car.  336,  where  Mer- 
rimon,  C.J.,  sustaining  a  complaint, 
said:  **  For  the  present  purpose  the 
allegations  of  the  complaint  must  be 
accepted  as  true.  It  would  be  better 
if  they  were  in  some  respects  fuller, 
more  explicit  and  orderly  than  they 
are;  but  the  court  can  certainly  see 
by  the  complaint,  taken  as  a  whole, 
that  a  cause  of  action  is  alleged  with 
sufficient  certainty  to  enable  it  to  give 
the  judgment  demanded,  or  some 
other  appropriate  judgment.  More- 
over, it  gives  the  defendant  such  in- 
formation in  regard  to  the  cause  of 
action  alleged  as  will  enable  him  to 
make  any  defense  he  may  have." 

(?>4jV. —Trimble  v.  Doty,  16  Ohio  St. 
119;  Crooks  V,  Finney,  39  Ohio  St. 
57;  Robinson  v.  Greenville,  42  Ohio 
St.  625. 

Texas, — Martin  v.  Brown,  62  Tex. 

467. 

Utah, — Houtz  V,  Glsborn,  i  Utah 
173;  Saunders  v,  Sioux  City  Nursery, 
etc.,  Co.,  6  Utah  431. 

Washington, — Chambers  v.  Hoover, 
3  Wash.  Ter.  107. 

West  Virginia. — Beckwith  v.  Mollo- 
han,  2  W.  V^.  477. 

A  Paper  Annexed  to  a  Plea  Conitnied 
Together  with  the  Plea. — In  the  case  of 
Wheeler  v.  McCormick,  8  Blatchf.  (U. 
S.)  267,  the  allegations  of  a  plea  to  a 
bill  in  equity  were  qualified  by  refer- 
ence to  a  paper  annexed  to  the  plea. 
In  construing  such  plea  the  court 
said:  "  The  plea  having  qualified 
these  allegations  by  reference  to  such 
bill,  that  is  to  say,  by  adding  '  as  will 
fully  appear  by  reference  to  a  true 
copy  of  said  former  bill  of  complaint, 
hereto  annexed,  *  *  *  which  is  filed 
herewith  and  made  part  of  this  plea,* 


it  is  made  necessary  to  examine  that 
bill,  and  the  inquiry  whether  the  plea 
shows  that  the  former  suit  is  for  the 
same  cause  of  action  is  opened.  The 
plea  must  be  read  precisely  as  it  would 
be  if  the  bill  had  been  introduced,  in 
its  very  terms,  into  the  body  of  the 
plea."  See  also  King  v,  Thompson, 
59  Ga.  383;  Mercer  v.  Hebert,  41  Ind. 
459;  Blount  V,  Rick,  107  Ind.  238; 
Kostendader  v.  Pierce,  37  Iowa  645; 
State  V.  Finn,  45  Iowa  148;  Mitchell 
V.  McCleary,  42  Md.  374.  And  see, 
generally,  upon  this  point  the  article 
Exhibits. 

An  Isolated  Sentence  cannot  be  Sepa- 
rated.— Unless  it  appears  to  have  been 
so  intended  from  the  whole  pleading, 
an  isolated  sentence  cannot  be  sepa- 
rated from  its  context  and  given  the 
effect  of  an  independent  averment. 
Parish  v.  Coon,  40  Cal.  33. 

Or  a  Paragraph  Eliminated. — A  simple 
paragraph  cannot  properly  be  elimi- 
nated from  an  answer  and  treated 
as  a  denial,  unless  the  context  and 
other  portions  of  the  answer  show 
the  denial  was  intended  to  be  hy- 
pothetical, as  the  whole  pleading 
must  be  construed  together.  Ale- 
many  V.  Petaluma,  38  Cal.  553. 

Affidavit  Piled  with  Pleading.— Where 
an  affidavit  is  filed  with  a  petition,  but 
presents  no  issuable  facts  as  a  part  of 
the  petition,  its  averments  cannot  be 
considered  in  connection  with  those 
set  out  in  the  petition.  Kimball  v. 
Union  Water  Co.,  44  Cal.  173. 

Writ  Conitrned  with  Declaration. — In 
pleading,  the  writ  may  be  referred  to 
to  help  out  a  defective  averment  or  to 
supply  the  want  of  a  material  aver- 
ment'in  the  declaration.  Church  z^. 
Westminster,  45  Vt.  380. 

Clerical  Errors  which  can  be  corrected 
by  construing  the  pleadings  as  a 
whole  are,  as  a  general  rule,  immate- 
rial. Hall,  etc..  Wood-working  Mach. 
Co.  V,  Brown,  82  Tex.  469;  Bulson  v. 
People,  31  111.  409;  Wilding  v,  Rhein, 
12  111.  App.  384. 

In  Sheldon  v,  Lewis,  97  111.  643,  Mr. 
Justice  Craig  says:  "  The  first  objec- 
tion made  to  the  plea  is  that  the  words 
actio  have  are  used  in  the  introductory 
part  of  the  plea,  when  the  pleader 
should  have  used  the  words  actio  non. 
The  use  of  the  word  '  have  *  instead 
of  '  non '   was,  doubtless,  a  clerical 
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plea  unless  it  is  therein  so  expressed,  but  both  will  constitute  one 
pleading  and  be  construed  together.* 

teparaU  and  IHstinot  PUm. — But  pleas  must  be  construed  separately 
and  distinctly,  except  when  connected  by  a  reference  to  each 
other.* 

9.  Words  Oiren  Ordinary  and  Popnlar  Meaning. — In  interpreting 
the  language  of  a  pleading,  the  words  used  must  be  construed 
according  to  their  popular  sense.  They  must  receive  their  ordi- 
nary and  usual  signification  when  taken  in  every  relation  to  the 
subject  matter  in  connection  with  which  they  are  used.* 

mistake  in  drafting  the  plea  or  mak-  possibly  admit  of,  when  taken  in  everj 
ing  up  the  record  by  the  clerk,  and  relation  it  bears  to  other  portions  of 
while  a  mistake  of  that  character  in  the  pleading,  and  to  prepare  his  proof 
the  use  of  a  single  word  might  have  to  meet  all  the  different  aspects  of  the 
rendered  the  plea  bad  on  special  de-  case  thus  presented.  He  must  give 
murrer,  had  one  been  interposed,  we  to  the  language  its  ordinary  construc- 
do  not  regard  the  plea  defective  in  tion,  and  none  other  will  be  presumed 
substance,  and,  hence,  the  defect  to  come  within  its  reasonable  intend- 
could  not  be  reached  by  general  de-  ment,  even  upon  general  demurrer." 
murrer."  And  the  same  view  is  taken  by  the 
X.  Cooley  v.  Brown,  35  Iowa  475;  Court  of  Appeals  of  New  York: 
Montgomery  v,  Shockey,  37  Iowa  107;  "  Where  the  same  word  has  dififerent 
Kostendader  v.  Pierce,  37  Iowa  645;  meanings,  one  the  result  of  judicial 
State  V,  Finn,  45  Iowa  148;  Rump  v.  or  statutory  definition,  and  the  other 
Schwartz,  56  Iowa  611;  Flint  v.  Gauer,  founded  simply  upon  an  inaccurate 
66  Iowa  696;  Burrows  v,  Frank,  67  popular  use,  the  latter  can  only  be 
Iowa  502.  See  also  article  Amend-  adopted  in  construing  a  pleading 
MENTS,  Vol.  I.,  pp.  625,  627.  where  it  plainly  appears  from  other 
8.  Clements  v.  Cribbs,  19  Ala.  241.  averments,  or  the  whole  tenor  of  the 
8.  Texas,  etc.,  R.  Co.  v.  Bayliss,62  paper,  that  such  was  the  sense  in 
Tex.  570,  where  Willie,  C.J.,  in  deliv-  which  it  was  employed."  Cook  r. 
ering  the  opinion  of  the  court,  said:  Warren,  88  N.  Y.  37. 
"  To  arrive  at  the  meaning  of  the  And  in.  School  Section  16  9.  Odiin, 
language  of  the  petition  we  must  give  8  Ohio  St.  293,  Judge  Swan,  in  deliv- 
to  the  words  employed  their  ordinary  ering  the  opinion,  says:  "  If  pleadings 
and  usual  signification,  when  applied  shall  be  in  ordinary  language,  as  con- 
to  the  subject  matter  in  connection  tradistinguished  from  legal  technical 
with  which  they  are  used.  It  is  to  be  language,  they  must  be  construed  as 
presumed  that  the  pleader  intended  meaning  what  is  generally  understood 
to  use  them  in  this  sense,  and  sup-  by  ordinary  language,  and  hence  there 
posed  that  his  adversary  would  con-  can  be  no  established  technical  mode 
strue  them  in  the  same  manner.  -  The  of  stating  a  cause  of  action  or  de- 
pleader  is  required  to  inform  the  op-  fense."  To  the  same  efifect  see 
posite  party  of  the  nature  and  extent  Woodbury  v,  Sackrider,  2  Abb.  Pr. 
of  his  demand  or  defense,  so  that  it  (N.  Y.  Supreme  Ct.)  402;  Mann  v. 
may  be  known  what  evidence  should  Morewood,  5  Sandf.  (N.  Y.)  557;  Hill 
be  produced  to  meet  and  combat  it.  v.  Road  Dist.  No.  6,  10  Ohio  St.  621; 
This  rule  will  not  admit  of  any  Walton  v.  Singleton,  7  S.  &  R.  (Pa.) 
strained  or  forced  construction  which,  449;  Thompson  v,  Munger,  15  Tex. 
by  warping  language  from  its  usual  523;  Malone  v.  Craig,  22  Tex.  609; 
meaning,  and  deducing  one  fact  from  Yale  v.  Ward,  30  Tex.  17;  Murray  v. 
the  existence  of  another,  and  resort-  Worcester  Coal  Co.,  51  Conn.  103; 
ing  to  argument  and  inference,  may  McClellan  v.  Morris  Kirby  (Conn.)  145. 
give  to  the  pleading  an  interpretation  When  tli«  Sense  Plainly  Intended  must 
which  ordinarily  it  would  not  receive.  Prerail. — Where  a  word  has  a  fixed 
«  «  «  f  lie  adverse  party  is  not  ex-  legal  meaning  and  other  parts  of  the 
pected  to  place  every  construction  complaint  indicate  that  it  is  used  in 
upon  the  language  used  that  it  will  that  sense,  and  no  intention  to  use  it 
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10.  Jufltioe's  Court. — As  a  general  rule  pleadings  before  a  justice 
of  the  peace,  whether  criminal  or  civil,  should  be  more  liberally 
construed  than  if  they  originated  in  the  higher  courts.* 

n.  CoNSTBUcnoH  IN  OsHsaAL  uiTOXB  CoDX  8TSTXM-— 1.  Pleadings 
to  be  Liberally  Conrtrued— /i.  Generally. — In  all  the  states  which 
have  adopted  the  code  system  of  pleading  the  uniform  rule  is 
that,  for  the  purpose  of  construing  and  determining  the  effect 
of  the  pleading,  its  allegations  shall  be  liberally  construed,  with  a 
view  to  substantial  justice  between  the  parties.* 


in  a  different  or  popular  sense  can  be 
fairly  implied,  the  sense  plainly  in- 
tended must  prevail.  Cook  v.  War- 
ren, 88  N.  Y.  37. 

BoBcriptive  Words  in  the  Title  cannot 
be  considered  in  construing  a  plead- 
ing. Magee  v,  Waupaca  County,  38 
Wis.  247;  Ballard  v.  St.  Albans  Ad- 
vertiser Co.,  52  Vt.  325. 

Pronouns. — Where  a  pronoun  is  used 
in  a  pleading,  its  antecedent  must  be 
determined  by  the  sense  and  meaning 
intended  to  be  conveyed.  Steeple  v. 
Downing,  60  Ind.  478;  Moore  v.  Beem, 
83  Ind.  2x9. 

Bestrieted  Meaning  not  Given. — A  re- 
stricted meaning  will  not  be  given  if 
words  are  susceptible  of  more  liberal 
construction,  especially  if  the  latter  is 
necessary  to  a  defense  on  the  merits. 
Clare  v.  National  City  Bank,  14  Abb. 
Pr.,  N.  S.  (N.  Y.  Super.  Ct.)  326. 

Context. — The  meaning  of  words  and 
phrases  very  frequently  depends  upon 
the  context,  of  which  Spyer  v.  Thel- 
well,  2  C,  M.  &  R.  692,  and  Deriemer 
V,  Fenna,  7  M.  &  W.  440,  are  illustra- 
tions.    Royce  v,  Maloney,  58  Vt.  445. 

Teehnieal  Legal  Meaning. — "  The  lan- 
guage employed  by  the  pleader  must 
be  construed  according  to  its  ordinary 
and  popular  meaning,  unless  it  has 
some  recognized  technical  legal  mean- 
ing.'* Rock  Island  v,  Cuinely,  126 
111.  408. 

Words  of  Beferenoe,  as  "  there  "  and 
"  said,"  will  not  be  referred  to  the 
last  antecedent,  if  the  sense  requires 
that  they  be  referred  to  some  prior 
one.  Lammers  v.  Meyer,  59  111.  214; 
Wilkinson  v.  State,  10  Ind.  372;  i 
Chitty  on  Pldgs.  239. 

Abbreviations  Given  Their  Full  Intent. 
— And  so  where  a  summons  had  an 
indorsement  as  follows:  "  Executed 
this  22d  day  of  October,  a.d.  1870,  by 
delivering  a  true  copy  of  the  within 
writ  to  Dr.  Peter  Brugman,  President 
of  O.  F.  B.  A.     W.  S.  Oliver,  Sheriff, 


by  Vance,  D.  S.,"  it  was  held  suffi- 
cient, the  court  saying:  "  While  we 
are  willing  to  admit  that  abbreviations 
should  be  very  sparingly  employed, 
if  at  all,  in  formal  and  important  legal 
documents,  yet  they  are  of  frequent 
use,  and  if  by  using  the  initial  letters 
of  words,  instead  of  the  words  at 
length,  the  same  meaning  is  conveyed, 
it  would  not  be  considered  as  so  in- 
formal as  to  make  the  abbreviation  of 
no  significance.  If  the  abbreviation, 
taken  in  connection  with  the  remain- 
der of  the  writing  and  subject  matter, 
can  be  clearly  understood  and  not  be 
ambiguous,  it  must  have  the  same 
effect  as  if  the  words  were  written  in 
full.  The  scire  facias  in  the  hands  of 
the  sheriff  describes  the  appellant  as 
the  '  Odd  Fellows'  Building  Associa- 
tion.' The  law  required  him  to  serve 
it  upon  the  president  oi  the  associa- 
tion. His  return  showed  to  the  court 
the  manner  he  executed  it,  which 
says,  '  by  delivering  a  true  copy  of 
the  within  writ  to  Dr.  Peter  Brugman, 
President  of  the  O.  F.  B.  A.'  The 
ambiguity  of  these  letters  is  entirely 
removed  by  examining  the  '  within 
writ,'  where  it  is  clearly  shown  that 
they  refer  to  the  Odd  Fellows  Build- 
ing Association,  and  can  mean  noth- 
ing else."  Odd  Fellows  Building 
Assoc.  V,  Hogan,  28  Ark.  261.  See 
also  McMillan  v,  Saratoga,  etc.,  R. 
Co.,  20  Barb.  (N.  Y.)  450;  Perkins  v. 
McDowell,  3  Wyoming  328. 

The  using  of  the  word  "  Feb'y  "  in- 
stead of  February  is  unimportant. 
Cutting  V,  Conklin,  28  111.  506.  See 
also  article  Abbreviations,  Vol.  I., 
p.  42. 

1.  Ard  V,  State,  114  Ind.  542 ; 
Krouse  v.  Pratt,  37  Kan.  651;  Whittle 
V,  Bailes,  65  Mich.  640. 

8.  In  the  following  states  and  terri- 
tories the  rule  stated  in  the  text  is 
followed: 

Arizona, — Rev.  Stat.  2931,  §  4. 
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AppUoatioa  of  the  Bnle. — It  has  been  frequently  decided,  however, 
that  this  rule  does  not  mean  that  pleadings  shall  be  construed  to 


Arkansas,  —  Dig.  Stat,,  §  5065; 
Busbey  v.  Reynolds,  31  Ark.  657; 
Merritt  v.  School  Dist.  No.  9,  54  Ark. 
468. 

The  common-law  rule  of  pleading, 
requiring  the  allegations  of  a  plead- 
ing to  be  certain  and  construed  most 
strongly  against  the  party  pleading, 
has  been  in  efifect  repealed  by  the 
code.     Bushey  v.  Reynolds,  31  Ark. 

657. 

California, — Code  Civ.  Pro.,  §  452; 

Moore  v.   Moore,  56  Cal.  89;  Wilcox 

V,  Hausch,  57  Cal,  139;  Duff  v,  Duflf, 

71  Cal.  517. 

Colorado,  —  Code  Civ.  Pro.,  §  77; 
Sylvis  V,  Sylvis,  11  Colo.  319;  Schiffer 
V,  Adams,  13  Colo.  572. 

Dakota,^Code  Civ.  Pro.,  §  128; 
Nation  v.  Cameron,  2  Dakota  347; 
Stutsman  County  v,  Mansfield,  5  Da- 
kota 78;  Fideler  v.  Norton  (Dak. 
1886),  30  N.  W.  Rep.  128. 

Idaho,  —  Rev.  Stat.,  §  4207;  Cant- 
well  V.  McPherson  (Idaho,  .1893),  34 
Pac.  Rep.  1095. 

Indiana, — Prac.  Code,  §  376;  Dick- 
ensheets  v,  Kaufman,  28  Ind.  251; 
Stone  V.  State,  75  Ind.  235;  Funk  v, 
Rentchler,  134  Ind.  68. 

Even  where  the  allegations  are 
vague,  indefinite,  and  uncertain,  a  fair 
construction  will  be  given  them.  Dale 
V,  Thomas,  67  Ind.  570. 

Where  a  complaint  alleged  that  cer- 
tain conveyances  were  made  to  de- 
fraud the  plaintiff,  when  the  plain- 
tiff's testator  was  meant,  the  pleading 
was  held  sufficient,  the  court  saying: 
"  The  intent  of  the  pleader  is  plain 
enough.  He  evidently  intended  to 
allege  an  intent  to  defraud  the  original 
plaintiff  in  the  action,  and  we  think  a 
liberal  construction  will  uphold  the 
pleading  in  this  respect."  Evans  v, 
Nealis,  69  Ind.  148. 

Iowa,  —  Code  Civ.  Pro.,  §  3733; 
Kramer  v,  Rebman,  9  Iowa  114;  Cotes 
V.  Davenport,  9  Iowa  227^  Strother  v. 
Steamboat  Hamburg,  11  Iowa  59; 
Smith  V,  Milburn,  17  Iowa  30;  Doni- 
phan V,  Street,  17  Iowa  317;  Gray  v. 
Coan,  23  Iowa  344;  Doolittle  v, 
Greene,  32  Iowa  123;  Shank  v.  Teeple, 
33  Iowa  189;  Foster  v.  Elliott,  33  Iowa 
216. 

Aa«jaj.— Code  Civ.  Pro.,  §  4198; 
Stewart  v,  Balderston,  10  Kan.  131; 
Smith  V.  McCarthy,  39  Kan.  308. 


Massachusetts, — Under  the  Massa- 
chusetts Practice  Act  the  allegations 
and  denials  of  each  party  shall  be  so 
construed  by  the  court  as  to  secure, 
as  far  as  possible,  substantial  preci- 
sion and  certainty,  and  discourage 
vagueness  and  loose  generalities. 
Pub.  Stat.  (Mass.),  c.  167,  g  28;  Wood- 
bury V.  Jones.  3  Gray  (Mass.)  261; 
Boston  Lead  Co.  v,  McGuirk,  15  Gray 
(Mass.)  87;  Stevens  v.  Parker,  7  Allen 
(Mass.;  361;  Hawes  v.  Ryder,  100 
Mass.  217;  Sanborn  v,  Chamberlin, 
loi  Mass.  417. 

Missouri. — Rev.  Stat.  1889,  §  2074; 
Weber  v,  Hannibal,  83  Mo.  262;  State 
V.  Edwards,  78  Mo.  476;  Roy  v,  Bo- 
teler,  40  Mo.  App.  222;  Bersch  v.  Vit- 
trick,  19  Mo.  129;  Wynn  v,  Cory,  43 
Mo.  305;  Mayberry  v,  McClurg,  51 
Mo.  256;  Elf  rank  v,  Seiler,  54  Mo. 
134;  Battel  V,  Crawford,  59  Mo.  215; 
Garth  v,  Caldwell,  72  Mo.  628;  Alex- 
ander V,  Campbell,  74  Mo.  145:  Chrfs- 
tal  V,  Craig,  80  Mo.  367;  Still  well  v. 
Hamm,  97"  Mo.  579;  Funkhouser  v. 
Ingles,  17  Mo.  App.  240;  Loehr  r. 
Murphy,  45  Mo.  App.  519;  Sumner  v, 
Rogers.  90  Mo.  324. 

Montana, — Rev.  Stat.,  §  100;  Sulli- 
van V,  Dunphy,  4  Mont.  499. 

In  Daniels  v,  Andes  Ins.  Co.,  9 
Mont.  78,  Servis,  J.,  said:  **  It  is  true 
our  code  manner  of  pleading  deprives 
the  expert  common-law  lawyer  of 
many  of  his  former  tactics  and  ap- 
parent legal  generalship,  and  instead 
of  ambuscades  and  surprises,  so  keen- 
ly relished  by  an  astute  and  sharp 
practitioner,  he  must  now  content 
himself  to  see  the  code  interpose  to 
protect  suitors  against  both  trivial 
faults  and  subtlety  in  pleading,  and 
permit  an  investigation  into  the  merits 
of  every  controversy." 

Nebraska. — Consol.  Stat.,  §  4660; 
Burr  V,  Boyer,  2  Neb.  265;  Rathburn 
V,  Burlington,  etc.,  R.  Co.,  16  Neb, 
441;  Buck  V,  Reed,  27  Neb.  67;  Kelley 
V,  Peterson,  9  Neb.  76. 

Nevada, — Gen.  Stat.,  §  70;  Mc- 
Manus  v,  Ophir  Silver  Min.  Co.,  4 
Nev.  15;  State  v.  Central  Pac.  R.  Co., 
7  Nev.  103;  Ferguson  v.  Virginia,  etc, 
R.  Co.,  13  Nev.  184;  Orr  Water  Ditch 
Co.  V,  Reno  Water  Co.,  19  Nev.  6a 

New  York, — Code  Civ.  Pro.,  §  519; 
Allen  V,  Patterson,  7  N.  Y.  476;  Wall 
V.  Buffalo  Water-works  Co.,  18  N.  Y. 


750 


Oonstrvotioii      CONSTRUCTION  OF  PLEADINGS,       iad«r0o4i. 


say  what  they  do  not,  but  that  if  it  can  be  seen  from  the  whole 
pleading  that  a  party  has  a  cause  of  action  or  defense,  the  fact 


119;  Keteltas  v.  Myers,  19  N.  Y.  231; 
Emery  v.  Pease,  20  N.  Y.  62;  Black- 
mar  v.  Thomas.  28  N.  Y.  68;  Olcolt  v. 
Carroll,  39  N.  Y.  436;  Conaughty  v, 
Nichols,  42  N.  Y.  83;  Thorp  v,  Keokuk 
Coal  Co.,  48  N.  Y.  253;  Van  Brunt  v. 
Day,  81  N.  Y.  251;  Neudecker  v.  Kohl- 
berg,  81  N.  Y.  296;  Clark  v,  Dillon, 
97  N.  Y.  370;  Stearns  v,  St.  Louis, 
etc.,  R.  Co.  (Supreme  Ct.),  4  N.  Y.  St. 
Rep.  716;  Malone  v,  Sherman,  49  N. 
Y.  Super.  Ct.  530;  Case  v.  Phoenix 
Bridge  Co.,  55  N.  Y.  Super.  Ct.  25; 
St.  John  V.  Griffith,  I  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  39;  Woodbury  v.  Sack- 
rider,  2  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
402;  Read  v,  Lambert,  10  Abb.  Pr.,  N. 
S.  (N.  Y.  Brooklyn  City  Ct.)  428; 
Richards  v,  Edick,  17  Barb.  (N.  Y.) 
360;  Partridge  v.  Badger,  25  Barb. 
{N.  Y.)  146;  Miller  v.  White,  57  Barb. 
(N.  Y.)  504;  Burrall  v.  De  Grott,  5 
Duer  (N.  Y.)  379;  Ogdensburgh  Bank 
V,  Van  Rensselaer,  6  Hill  (N.  Y.)  240; 
Lowville  Bank  v.  Edwards,  ii  How. 
Pr.  (N.  Y.  Supreme  Ct.)  216;  Yertore 
V,  Wiswall,  16  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  8;  Combs  v.  Dunn,  56 
How.  Pr.  (N.  Y.  Supreme  Ct.)  169; 
Berney  v.  Drexel,  33  Hun  (N.  Y.)  34; 
Ford  V.  Ames,  36  Hun  (N.  Y.)  571. 

The  rule  which  formerly  prevailed 
of  construing  doubtful  pleadings  most 
strongly  against  the  pleader  has  been 
so  far  modified  by  the  code  as  now  to 
require  them  to  be  liberally  construed, 
with  a  view  to  substantial  justice  be- 
tween the  parties.  Clark  v,  Dillon, 
97  N.  Y.  370. 

In  Bowe  v,  Wilkins,  105  N.  Y.  328, 
Peckham,  J.,  said:  "  Pleadings  are 
to  be  liberally  construed  with  a  view 
to  substantial  justice,  or,  in  other 
words,  with  a  view  to  get  out  the  real 
truth  of  the  case  when  it  will  not  in- 
volve surprise  or  injustice  to  either 
party." 

"Where  words  are  employed  cap- 
able of  different  meanings,  that  is  to 
be  taken  which  will  support  the  plead- 
ing." Allen  v.  Patterson,  7  N.  Y. 
476.  See  also  Rathburn  v,  Burling- 
ton &  M.  R.  Co.,  z6  Neb.  441;  Pender 
V,  Dicken,  27  Miss.  252. 

If,  under  the  averments  pointing 
out  the  nature  of  the  pleader's  claim, 
the^  pleader  would  be  entitled  to  give 
all  the  necessary  evidence  to  establish 
lk«  claim,  then  the  pleading  is  suffi- 


cient, as  a  strict  construction  is  not 
now  applied.  Berney  v.  Drexel,  33 
Hun  (N.  Y.)  34. 

The  rule  applies  to  all  defenses. 
Lewis  V,  Barton,  106  N,  Y.  70. 

North  Carolina, — Code  Civ.  Pro.,  § 
260;  Moore  v,  Edmiston,  70  N.  Car. 
510;  McBuie  V,  Brown,  104  N.  Car. 
335;  Stokes  V.  Taylor,  104  N.  Car. 
394;  McEachin  v,  Stewart,  106  N.  Car. 
336;  Purcell  V,  Richmond  R.  Co.,  108 
N.  Car,  414,  Compare  Parsley  v. 
Nicholson,  65  N.  Car.  207;  Jones  v. 
Bladen  County,  73  N.  Car.  182. 

"The  object  of  the  code  was  to 
abolish  the  different  forms  of  action, 
and  the  technical  and  artificial  modes 
of  pleading  used  at  common  law;  but 
not  to  dispense  with  the  certainty, 
regularity,  and  uniformity  which  are 
essential  in  every  system  adopted  for 
the  administration  of  justice."  Oates 
V,  Gray,  66  N.  Car.  442;  Lee  v,  Pearce, 

68  N.  Car.  76;  Haughton  v.  Newberry, 

69  N.  Car.  456;  Moore  v,  Edmiston, 

70  N.  Car.  510. 

Ohio, — Civ.  Code,  §  5096;  Crooks  v. 
Finney,  39  Ohio  St.  57,  which  abro- 
gates the  common-law  rule ;  Kelley 
V.  Maxwell,  7  Ohio  St.  239;  Sturges 
V.  Burton,  8  Ohio  St.  215;  School  Sec- 
tion 16  V,  Odlin,  8  Ohio  St.  293;  Hall 
V.  Plaine,  14  Ohio  St.  417;  Clay  v. 
Edgerton,  19  Ohio  St.  549;  Stone  v. 
Viele,  38  Ohio  St.  314;  Robinson  ». 
Greenville,  42  Ohio  St.  625;  McCurdy 
V.  Baughmam,  43  Ohio  St.  78;  Life  Ins. 
Co.  V.  La  Boiteaux,  i  Cine.  L.  Bull. 
(Ohio)  278;  Robinson  v.  Hathaway,  4 
W.  L.  M.  (Ohio)  105;  Pettit  v,  Hud- 
son, 4  W.  L.  M.  (Ohio)  434. 

Oklahoma, — Ter.  Stat.  (3993),  §115. 

Oregon, — Code  Civ.  Pro.,  §84;  Jack- 
son V,  Jackson,  17  Oregon  no. 

South  Carolina. — Code  Civ.  Pro.,  § 
180;  Childers  v,  Verner,  12  S.  Car.  i; 
Dial  V,  Gary,  24  S.  Car.  572. 

South  Dakota,— Codt  Civ.  Pro.,  § 
128;  Busta  V,  Wardall,  3  S.  Dak.  141. 

Tennessee, — Code  Tenn.,  §3596;  Ar- 
nold V.  Kyle,  8  Baxt.  (Tenn.)  319; 
West  V,  Tylor,  2  Coldw.  (Tenn.)  96; 
Lincoln  v,  Purcell,  2  Head  (Tenn.) 
143;  Maupin  v,  Whitson,  a  Heisk. 
(Tenn.)  i;  McLean  v,  Houston.  2 
Heisk.  (Tenn.)  37;  Cherry  v,  Hardin, 
4  Heisk.  (Tenn.)  199;  Mynatt  v, 
Mynatt,  6  Heisk.  (Tenn.)  311;  Read 
V.  Memphis,  etc..  Gas  Co.,  9  Heisk. 
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that  he  may  have  stated  it  in  an  improper  manner  does  not  deprive 
him  of  it.* 

(Tenn.)  545;  Hobbs  v.  Memphis,  etc.,  by  Clark,  J.,  is  here  giyen:  "  Is  it  a 

R.  Co.,  9  Heisk.  (Tenn.)  873;  Evans  fundamental  proposition  of  law  that 

V,  Thompson,  12  Heisk.  (Tenn.)  534;  all  pleadings  will  be  construed  most 

Kerr  v,  Yi^xx^  3  Lea  (Tenn.)  224;  An-  strongly  against  the  pleader?    If  so, 

•  derson  V.  MuUenix,  5  Lea  (Tenn.)  289;  then  what  becomes   of  section   2483, 

Webber  v.   Houston,  6  Yerg.  (Tenn.)  Rev.  Stat.  Wyom.,  which  reads,  '  The 

314.  allegations    of    a  pleading   shall  be 

Code  or  common-law  forms  may  liberally  construed  with  a  view  to 
be  followed.  Plowman  t/.  Foster,  6  substantial  justice  between  the  par- 
Cold  w.  (Tenn.)  52;  Noel  V.  McCrory,  ties'?  By  what  process  of  reasoning 
7  Coldw.  (Tenn.)  623;  Nashville,  etc.,  is  it  possible  to  make  the  two  rules 
R.  Co.  «/.  Conk,  II  Heisk.  (Tenn.)  575.  stand  together?     How   can    they  be 

Utah, — Compiled    Laws,    §    3238;  harmonized?     Is  there  any  doubt  but 

Hantz  V,  Sisborn,  i  Utah  173;  Folsom  that  they  are  just  as  much  opposed 

V,  McLaughlin,  i  Utah  178.  to  each  other  as  two  rules  relating  to 

Washington,  —  Code   Civ.    Pro.,    §  the  same  matter  could   possibly  be? 

206;    Newberg    v.    Farmer,    i   Wash.  One  is  a  common-law  rule;  the  other, 

Ter.    182;     Renton    v.    St.    Louis,    i  a  valid  enactment  of  the  lawfully  ap- 

Wash.    Ter.    215;    Lyen    v.    Bond,    3  pointed  law-making  body  of  this  state. 

Wash.  Ter.  407;  Freytag  v.  Northern  And,  such  being  the  case,  which  of 

Pac.  R.  Co.,  I  Wash.  214;  Johnson  v,  these  rules  is  it  the  duty  of  this  court, 

Leonhard,  i  Wash.  564;  Puget  Sound  acting  under   the   sanction    of    their 

Iron   Co.    V,    Worthington,   2   Wash,  oaths,  to  obey — the  common-law  rule 

Ter.    472;     Chambers    v.    Hoover,    3  which  has  been  absolutely  abrogated 

Wash.  Ter.   107;   Isaacs  v,    Holland,  by   the    code  •  •  *  or  the    rule    eo- 

4  Wash.  54.  acted  by  the  legislature  of  this  state, 

Wisconsin, — Code  Civ.  Pro.,  §  2668;  in  pursuance  of  the  power  conferred 

Flanders   r.    McVickar,    7   Wis.    372;  upon  it  by  our  fundamental  laws?    It 

Bach  V,  Bell,   7  Wis.  433;  Robson  v,  seems  to  me  that  it  needs  no  argu- 

Comstock,    8  Wis.   372;   Woodruff  v,  ment  or  citation  of  authority  to  show 

Lockerby,  8  Wis.  369;  Morse  v,  Gil-  that  the  code  provision  is  the  one  that 

man,  16  Wis.  504;  Jones  v.  Davis,  22  must  control,  and  that  the  common- 

Wis.  422;  Franklin  v,  Kirby,  25  Wis.  law  rule  as  contended  for  by  counsel 

498;    Joubert  v,   Carli,  26  Wis.    594;  has  no  sort  of  place  in  the  law  of  this 

Horn  V,  Ludington,  28  Wis.  81;  Gunn  state." 

V.  Madigan,  28  Wis.  158;  Hazleton  v,  1.  Cook   ?/.    Warren,   88   N.  Y.   37; 

Union  Bank,  32  Wis.  34;  Hamlin   v.  Koenig  v.   Nott,  2  Hilt.  (N.  Y.)  323; 

Haight,  32  Wis.  237;  Zeidler  v,  Jolin-  Spear     v.    Downing,   22     How.     Pr. 

son,  38  Wis.  335;    Strong  v,  Hooe,  41  (N.    Y.    Supreme   Ct.)  30;    Kelley  v. 

Wis.  659;  Pettit  V.  Hamlyn,  43  Wis.  Maxwell,   7  Ohio   St.  239;  Crooks  v, 

314;  Wittmann  V.  Watry,  45  Wis.  491;  Finney,    39  Ohio   St.    57;    McGee  v, 

Leihy    v,    Ashland    Lumber    Co.,   49  Long,  83  Ga.  156. 

Wis.    165;  Kusterer  v,   Beaver  Dam,  The  courts  will  not  apply  this  rule 

52   Wis.    146;    Merrill   v,    Merrill,    53  to  supply  fundamental  requisites  of 

Wis.  522;  Rich  V,  Keshena  Imp.  Co.,  56  a  cause  of  action.     Spear  v.  Downing, 

Wis.  287;  Rossiter  v.  Schultz,  62  Wis.  22  How.  Pr.  (N.  Y.  Supreme  Ct.)  30; 

655;  Horton  v,    Horton,  66  Wis.  32;  Beach  v.  Bay  State  Co.,  10  Abb.  Pr. 

Hesselr.  Johnson,  70  Wis.  538;  Lange  (N.    Y.    Supreme   Ct.)   71;    People  v. 

V,  Hook,  51  Wis.  132;  Roe  v,  Lincoln,  Ulster  County,  34  N.  Y.  268;  Schwenk 

County,  56  Wis.  66;  Winans  v,  AUe-  v,  Naylor,  49  N.  Y.  Super.  Ct.  99. 

mania  F.  Insurance  Co.,  38  Wis.  342.  Extreme  Cases  Excepted. — In  Buell  v. 

Wyoming. — Rev.  Stat.,  §  2483;  Cone  Cory,  50  Cal.  639,  a  complaint  loosely 

V.   I  Vinson  (Wyoming,  1894),  35  Pac.  drawn  was  criticised  by  the  court  in 

Rep.  933.  the  following  language,  *'  No  rule  of 

This  is  a  recent  case  (1894),  and  the  pleading,    however    liberal,    can   be 

opinion  contains  an  elaborate  discus-  brought  to  countenance  such  a  com- 

sion  of  the  rule  of  liberal  construe-  plaint  as  that  filed  in  this  case.'*     ^nd 

tion   as   applied   to  pleadings  under  see  Brennan  v.  Ford,  46  Cal.  8. 

the  code.     A  portion  of  the  opinion  And  for  the  same  cause  a  complaint 
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b.   Rule  Relates  to  Form,  and  not  to  Substance. — The 

rule  that  a  pleading  shall  be  liberally  construed  goes  to  matters  of 
form  only,  and  not  of  substance.  Pleadings  are  for  the  informa- 
tion of  the  adversary  and  the  court.  The  pleader  is  still  re- 
sponsible for  any  failure  to  express  them  in  a  clear  and  unmistak- 
able manner.^ 


was  strictly  construed  in  North  Caro^ 
Una,  It  was  there  said  that  *'the 
pleadings  show  a  degree  of  caution 
and  secretiveness,  by  resorting  to 
general  expressions  and  the  omission 
of  dates,  that  is  not  to  be  commended. 
*  *  *  We  enter  our  protest  against  it, 
as  calculated  to  defeat  the-  object  of 
pleading,  which  is  to  give  notice  of 
what  is  expected  will  be  proved  at  the 
trial,  so  as  to  prevent  surprise." 
Henley  r.  Wilson,  77  N.  Car.  216. 
See  also  Maupin  v.  Whitson,  2  Heisk. 
(Tenn.)  i. 

Bule  Applies  to  Amendments. — When 
the  pleader  asks  leave  to  amend,  and 
thereby  confesses  the  ambiguity  of 
his  pleading,  the  rule  of  liberal  con- 
struction will  be  applied.  Nevada 
County,  etc..  Canal  Co.  v,  Kidd,  28 
Cal.  673. 

And  to  Answer. — The  usual  rule  for 
construing  pleadings  liberally  applies 
as  well  to  an  answer,  whatever  be  the 
defense  set  up.  Merchants'  Exch. 
Nat.  Bank  v.  Commercial  Warehouse 
Co.,  49  N.  Y.  635;  Auburn  Nat.  Bank 
V.  Lewis,  75  N.  Y.  516;  Lewis  v.  Bar- 
ton, 106  N.  Y.  70. 

But  not  if  it  be  Multifarious, — As 
was  said  by  Robinson,  J.,  in  a  AVit- 
tucky  case:  "  A  multifarious  and  fish- 
ing answer  of  eighteen  paragraphs 
should  never  be  considered  with  in- 
dulgent favor,  nor  be  liberally  inter- 
preted. A  good  defense  could  and 
should  always  be  condensed  within 
a  much  smaller  compass."  Archer 
V.  National  Ins.  Co.,  2  Bush  (Ky.) 
226;  Livingston  v.  Hammer,  7  Bosw. 
(N.  Y.)  670. 

Abflnrd  Constmotion  not  to  he  Oiven. — 
A  construction  will  not  be  put  upon  a 
pleading  that  will  render  it  meaning- 
less if  a  construction  can  be  given 
which  makes  the  allegation  consistent 
with  the  object  sought  by  the  plead- 
ing, and  also  harmonizes  with  other 
allegations  in  the  pleading.  Sylvis 
V,  Sylvis,  II  Colo.  319;  Olcott  v.  Car- 
roll, 39  N.  Y.  436. 

Vnoertainty  as  to  Hatnre  of  Charge. — 
If  there  be  uncertainly  in  respect  to 


the  nature  of  the  charge,  it  is  not  to 
be  construed  strictly  against  the 
pleader.  Olcott  v.  Carroll,  39  N.  Y. 
436. 

1.  Clark  V.  Dillon,  97  N.  Y.  375; 
Wright  V,  Hooker,  10  N.  Y.  59; 
Cruger  v,  Hudson  River  R.  Co.,  12 
N.  Y.  190;  Emery  v.  Pease,  20  N.  Y. 
62;  Olcott  V.  Carroll.  39  N.  Y.  436; 
Conaughty  v.  Nichols,  42  N.  Y.  83; 
Scott  V.  Pilkington,  15  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  280;  Goff  v,  Edgerton, 
18  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  381; 
Summer  v,  Rogers,  90  Mo.  324. 

Says  Hogeboom,  J.,  in  Spear  v. 
Downing,  34  Barb.  (N.  Y.)  522:  "  It 
is  further  suggested  that  the  rule  of 
construing  a  pleading  under  the  code 
— contrary  to  what  it  was  before — is  to 
construe  it  most  favorably  to  the 
pleader.  I  do  not  admit  the  exist- 
ence of  the  rule  to  this  unqualified 
extent.  It  may  be  admissible  on  ques- 
tions of  form,  but  it  cannot  be  ap- 
plicable in  regard  to  the  fundamental 
requisites  of  a  cause  of  action."  See 
also  Bates  v,  Rosekrans,  23  How.  Pr. 
(N.  Y.  Supreme  Ct.)  98;  Butterworth 
V.  O'Brien,  24  How.  Pr.  (N.  Y.  Su- 
preme  Ct.]44o;  Hall  v.  Hall,  38  How. 
Pr.  (N.  Y.  Supreme  Ct.)  97;  Meissner 
V,  Brennan,  2i  Civ.  Pro.  Rep.  (N.  Y. 
Buffalo  Super.  Ct.)  36;  Fry  v,  Ben- 
nett, 5  Sandf.  (N.  Y.)  54;  McLeod  v. 
Maloney  (Supreme  Ct.),  20  N.  Y.  St. 
Rep.  468;  Farrell  v,  Amberg  (C.  PL), 
59  N.  Y.  St.  Rep.  449;  Gott  v.  State, 
44  Md.  319;  Flanders  v.  McVickar,  7 
Wis.  372. 

"  Pleadings  are  to  be  liberally  con- 
strued so  far  as  concerns  matters  of 
form,  but  ambiguous  or  defective 
statements  of  facts  will  be  construed 
most  strongly  against  the  pleader.'* 
State  V,  Casteel,  no  Ind.  174. 

Where  there  are  two  inconsistent 
allegations  in  a  pleading,  the  one  most 
unfavorable  to  the  pleader  must  be 
taken.  Board  of  Education  v,  Shaw, 
15  Kan.  33. 

Where  the  allegations  are  conflict- 
ing, the  pleading  is  to  be  taken  most 
strongly  against  the  pleader;  as,  when 
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2.  Demand  for  Judgment  may  Aid  Coftftmetioii. — The  demand  for 
judgment  may  be  consulted  with  a  view  of  ascertaining  the  action 
intended,  when  it  is  doubtful  from  the  statement  of  fact  or  fau:ts 
what  cause  of  action  was  intended.^ 

8.  Whether  Pleading*  are  in  Tert  er  in  Oentraot — If  the  cause  of 
action  as  set  forth  is  doubtful  or  ambiguous,  as  to  whether  the 
allegations  set  out  an  action  ex  delicto  or  ex  contractu^  every  in- 
tendment will  be  given  to  construe  it  aa  an  action  ex  contractu^ 
But  a  plaintiflF  who  has  commenced  his  action  on  the  theory  that 
his  cause  of  action  was  ex  delicto  is  not  entitled  to  a  strained  con- 
struction of  the  pleadings  to  change  it  into  an  dxXxon  ex  cantractu?^ 
for  it  is  well  settled  that  every  pleading  must  proceed  on  9omt 
single  definite  theorv,  and  \{  bad  upon  the  theory  upon  which  it 
proceeds,  it  cannot  be  sustained  upon  some  other  theory.'*  See 
also  article  CONTRACTS. 

h6  alleges  a  fact,  and  then  ftet§  out  plkable  to  an    ailie&dinent.      Moat- 

thc  written  evidence  upon  which  he  gomery  v.  Shockey,  37  Iowa  107. 

relies  for  proof  of  the  fact,  the  com-  8.  Goodwin  v.  Griffis,  88  N.  Y«  6^; 

plaint  will  be  held  ifood  for  only  what  Byxbie  v.  Wood,  24  H.  Y.  607;  Wood 

the   evidence    proved.     Ohm  tr.   San  9.    Henry,   40  N.   Y.    124;   Aoatin  ». 

Francisco  (Cal.,  1890),  25  Pac.  Rep.  155.  Rawdon,  44  N.  Y.  63;  Elwood  r*  Gard- 

•*  The  true  doctrine  to  be  gathered  ner,  4$  N.  Y.  349;  Bcmeo  v*  True,  53 

from  all  the  cases  is,  that  if  the  sub-  N.  Y.  640;  Neftel  v.  Lightstone,  77  N. 

stantial  facts  which  constitute  a  cause  Y.  96;  Munger  v,  Hess,  38  Barb.  (N. 

of  action  are  stated  in  a  complaint  or  Y.)  75;  Ridder  v.  Whitlock,  ift  How. 

petition,  or  can  be  inferred  by  reason-  Pr.  (N.  Y.  Supreme  Ct.)  908;  Bates  v. 

able  intendment    from    the    matters  Rosekrans,  23  How.  Pr.  (N.  Y.  Su- 

which  are  set  forth,  although  the  al-  preme  Ct.)  98;  Seiye  9.  Zimmer  (Sa- 

legations  of  these  facts  are  imperfect,  preme  Ct.),   40  N.   Y.  SX.  Rep.  604; 

incomplete,  and   defective,   such  in-  Purcell  r.  Richmond,  etc.,  R.  Co.,  106 

sufficiency    pertaining,    however,    to  N.   Car.   414;   Medcraft  v.  Dartt,  67 

the  form  rather  than  to  the  substance.  Wis.  I15. 

the  proper  mode  of  correction  Is  not  The  True  Tost  in  determining  whether 
by  demurrer,  nor  by  excluding  evi-  a  pleading  is  for  tort  or  for  contract 
dence  at  the  trial,  but  by  a  motion  be-  depends  upon  the  averment  of  an  in- 
fore  the  trial  to  make  the  averments  tent  to  cheat  or  deceive  by represeota- 
more  definite  and  certain  by  amend-  tions  alleged  to  be  false  to  the  knowl- 
ment."  Pomeroy  Code  Rem.  (3d  ed.),  edge  of  the  party  making  them.  Lind- 
g  549  ;  McGee  v.  Long,  83  Ga.  156 ;  say  tr.  Mulqueen,  2(1  Han  (N.  Y.)  485; 
Shank  v.  Teeple.  33  Iowa  189;  Wil-  Butler  t^.  Viele,  44  Barb.  (N.  Y.)  166. 
liamson  v,  Ylngling,  93  Ind.  42;  Wag-  8.  Randall  v.  Van  Wagenen,  X15  N. 
oner  v,  Wilson.  X08  Ind.  210.  See  Y.  527,  26  N*  Y.  St.  Rep.  438,  Z9  Am. 
also  article  Definiteness  and  Cbr-  St.  Rep.  828;  Allen  v,  Allen,  52  Hon 
TAiNTY  IN  Pleadings.  (N.  Y.)  398,  24  N.  Y.  St.  Rep.  477,  5 

1.  Rodgers  v.  Rodgers,  11  Barb.  (N.  N.  Y.  Supp.  518. 

Y.)  595;  Chambers  v,  Lewis,  2  Hilt,  WlMentlii.  —  In   Peterson   r.   State 

(N.  Y.)  59t;  Spalding  v,  Spalding,  3  Bank,   78  Wis.   113,  a  ruling  of  the 

How.   Pr.  (N.  Y.  Supreme  Ct.)  297;  court  refusing  to  decide  as  to  whether 

Dows  V.  Green,  3  How.  Pr.  (N.  Y.  Su-  the  action  was  one  for  money  had  and 

preme  Ct.)  377;  McDonough  v.  Dill-  received   or    for  tort,  was  held  not 

ingham,  43    Hun    fN.    Y.)  493;    Co-  error,  seemingly  on  the  theory  that 

naughty    v,    Nichols,    42   H.   Y.    83;  it   is    not    necessary   to    decide  the 

Elwood   V,   Gardner,  45   N.   Y.   34a;  question  where  the  forms  of  civil  ac- 

Neftel   V.   Lightstone,   77   N.   Y.   96;  tions  have  been  abolished. 

Harral  v.  Gray,  to  Keb.  186.  4.  Copeland  v.  Summers  (Ind.,  1894), 

Amended  Pleadliigs. — The  prayer  for  37  N.    E.  Rep.    971,   denying  rehear- 

relief  in  the  original  petition  is  ap-  ing  in  138  Ind.  219;  Platter  v,  Sey- 
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4.  Verified  Pleadings. — ^A  pleading  which  is  verified  must  be  so 
construed  as  to  make  all  its  parts,  if  possible,  harmonize  with 
rather  than  contradict  each  other.* 

m.  CONSTBUGTIOH  OH  Dexubbeb  imx&  CoBS  Ststsx— 1.  Liberal 
Constraction. — Even  on  demurrer  pleadings  are  to  be  liberally  con- 
strued.  The  complaint  on  demurrer  must  be  deemed  to  allege 
that  which  can  be  implied  from  the  allegations  therein  by  a 
reasonable  and  fair  intendment,'  And  a  reasonable  construction 
will  be  given,  although  the  facts  are  imperfectly  or  informally 
averred  and  argumentatively  stated,  or  the  pleading  lacks  definite- 
ness  and  precision.' 


mour.  86  Ind.  323;  Mescall  v.  Tully, 
91  Ind.  96;  Western  Union  Tel.  Co. 
V.  Young,  93  Ind.  118;  Chicago,  etc. 
R.  Co.  V.  BiUs,  104  Ind.  13;  Indianapo- 
lis First  Nat.  Bank  v.  Root,  107  Ind. 
224;  Pearson  v.  Pearson,  125  Ind.  341. 

1.  Ryle  V,  Harrington,  14  How.  Pr. 
(N.  Y.  Supreme  Ct.)  59;  Whitney  v. 
Ticonderoga,  53  Hun  (N.  Y.)  214; 
Sylvis  V,  Sylvis,  11  Colo.  319. 

General  Statements  Qualified. — In  the 
construction  of  a  pleading,  general 
statements  which  are  qualified,  and 
so  intended  to  be  by  subsequent  parts, 
must  be  construed  with  such  qualifica- 
tions. Page  V.  Boyd,  ii  How.  Pr. 
(N.  Y.  Supreme  Ct.)  415. 

2.  Wall  V.  Bulger,  46  Hun  (N.  Y.) 
346;  Prindle  v,  Caruthers,  15  N.  Y. 
425;  Keteltas  v.  Myers,  19  N.  Y.  231; 
Blackmar  v.  Thomas,  aS  N.  Y.  68; 
Marie  v.  Garrison,  83  N.  Y.  14;  Loril- 
lard  r.  Clyde,  86  N.  Y.  384;  Milliken 
v.  Western  Union  Tel.  Co.,  no  N.  Y. 
403;  U.  S.  Nat.  Bank  v.  Homestead 
Bank  (C.  PI.),  46  N.  Y.  St.  Rep.  173; 
Ford  V,  Ames,  36  Hun  (N.  Y.)  571; 
Haight  V.  Holley,  3  Wend.  (N.  Y.) 
258;  Flanders  v.  McVickar,  7  Wis. 
372;  Bach  V,  Bell,  7  Wis.  433;  Rob- 
son  V,  Comstock,  8  Wis.  372;  Bate* 
man  v,  Johnson,  10  Wis.  i;  Markwell 
V.  Waushara  County,  10  Wis.  74; 
Learmonth  v.  Veeder,  11  Wis.  138; 
Clark  V.  Langworthy,  12  Wis.  441; 
Kuehn  v.  Wilson,  13  Wis.  104;  Morse 
V.  Gilman.  16  Wis.  504;  Williams  v. 
Sexton,  19  Wis.  42. 

In  Zabriskie  v.  Smith,  13  N.  Y.  330, 
Denio,  J.,  said,  "  It  is  sufficient  that 
the  requisite  allegations  can  be  fairly 
gathered  from  all  the  averments  in 
the  complaint,  though  the  statement 
of  them  may  be  argumentative,  and 
the  complaint  deficient  in  technical 
language." 

In  Ferguson  v.  Virginia,  etc.    R. 


Co..  13  Nev.  191,  Beatty,  J.,  said: 
"  The  result  ©f  the  decisions  in  "  the 
state  of  New  York  **  seems  to  be  that 
on  a  general  demurrer  the  allegations 
of  a  complaint  will  be  construed  as 
liberally  in  favor  of  the  pleader  as 
before  the  code  they  would  have  been 
construed  after  a  verdict  for  the  plain- 
tifl.  That  is,  they  will  be  construed 
in  such  a  sense  as  to  support  the 
cause  of  action  or  the  defense.  ♦  ♦  ♦ 
In  this  state  a  similar  doctrine  has 
been  declared  in  State  v.  Central  Pac. 
R.  Co.,  7  Nev.  103.** 

In  U.  S.  V.  Parker,  I90  U.  S.  94,  a 
case  arising  in  the  District  Court  for 
Nevada,  the  above  language  is  quoted 
and  the  rule  applied. 

Kanias.  —  But  in  Kansas  doubtful 
language  in  a  pleading  will,  on  de« 
murrer,  be  construed  against  the 
pleader.  Beadle  v.  Kansas  City,  etc., 
R.  Co.,  48  Kan.  379;  Draper  v,  Cowles, 
27  Kan.  484. 

8.  Kraner  v.  Halsey,  83  Cal.  S09; 
Marie  v.  Garrison,  83  N.  Y.  14;  Loril- 
lard  V.  Clyde,  86  N.  Y.  384;  Milliken 
V.  Western  Union  Tel.  Co.,  no  N.  Y. 

403. 

In  Wisconsin  this  rule  is  strictly  fol- 
lowed. Thus  in  Morse  v.  Gilman,  16 
Wis.  504,  the  court  said:  "It  is  said 
to  be  a  general  rule  that  a  complaint, 
to  be  overthrown  by  a  demurrer  or 
objection  to  evidence,  must  be  wholly 
insufficient.  If  in  any  portion  of  it, 
or  to  any  extent,  it  presents  facts 
sufficient  to  constitute  a  cause  of  ac- 
tion, or  if  a  good  cause  of  action  can 
be  gathered  from  it,  it  will  stand, 
however  inartificially  these  facts  may 
be  presented,  or  however  defective, 
uncertain,  or  redundant  may  be  the 
mode  of  their  statement.  Contrary 
to  the  common-law  rule,  every  rea- 
sonable intendment  and  presumption 
is  to  be  made  in  favor  of  the  plead- 
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2.  Pleadings  Supported  if  Possible. — Although  the  pleadings  be  in 
some  respects  indefinite  and  uncertain,  all  reasonable  intendments 
will  be  indulged  in  support  of  the  pleading  demurred  to.* 

3.  Allegations  Separately  Constrned. — Unless  there  is  something 
in  a  pleading  which  can  be  construed  as  a  general  allegation  re- 
ferring to  each  and  every  count,  the  several  counts  on  demurrer 
will  be  separately  construed.'  But  when  the  allegations  of  a 
pleading  contain  matters  stating  a  cause  of  action  and  in  addition 
matters  constituting  a  defense,  the  pleading  on  demurrer  is  to  be 
construed  as  a  whole  in  determining  its  sufficiency.  See  also  ar- 
ticle Demurrers.* 

17.  CoKSTBUGTiOK  OH  TEX  Tbial  uvdeb  Code  ST8TSX — 1.  Liberal 
Construction. — The  rule  under  the  code  that  the  allegations  of  a 
pleading  are  to  be  liberally  construed  with  a  view  to  substantial 
justice  between  the  parties,  is  applicable  to  the  construction  of 
pleadings  on  the  trial.* 


ing,  and  it  will  not  be  set  aside  on  de- 
murrer unless  it  be  so  fatally  defec- 
tive that,  taking  all  the  facts  to  be 
admitted,  the  court  can  say  they  fur- 
nish no  cause  of  action  whatever." 

1.  Lorillard  v.  Clyde,  86  N.  Y.  384; 
Stone  V.  Day,  69  Tex.  13. 

8.  Victory  Webb,  etc.,  Mfg.  Co.  v. 
Beecher,  55  How.  Pr.  (N.  Y.  Supreme 
Ct.)  193. 

Several  Answers  Separately  Gonitnied. 
— Where  there  are  several  answers, 
each  must  stand  by  itself  as  a  distinct 
defense,  and  the  plaintifif  must,  if  at 
all,  recover  upon  the  whole  record. 
Siter  V.  Jewett,  33  Cal.  92;  Mudd  v. 
Thompson,  34  Cal.  39;  Spencer  v. 
Babcock,  22  Barb.  (N.  Y.)  326;  Swift 
V,  Kingsley,  24  Barb.  (N.  Y.)  541; 
Simmons  v,  Fairchild,  42  Barb.  (N. 
Y.)  404;  Xenia  Branch  Bank  v,  Lee, 
2  Bosw.  (N.  Y.)  694;  Loosey  v.  Orser, 
4  Bosw.  (N.  Y.)  391;  Hamer  v.  Mc- 
Farlin,  4  Den.  (N.  Y.)  509. 

3.  Calvo  V,  Davies,  73  N.  Y.  211. 

As  a  General  Bnle  the  court  on  de- 
murrer will  look  into  the  whole  rec- 
ord, and  give  judgment  against  the 
party  whose  pleading  is  first  defective 
in  substance.  Easton  v,  Jones,  i 
Harr.  (Del.)  433,  note  a\  State  r. 
Lay  ton,  3  Harr.  (Del.)  348;  Fidelity 
Ins.,  etc..  Deposit  Co.  v.  Niven,  5 
Houst.  (Del.)  416. 

4.  Kansas, — State  v.  School  Dist. 
No.  3,  34  Kan.  237. 

Minnesota, — McAllister  ».  Welker, 
39  Minn.  535;  Dunham  v,  Byrnes,  36 
Minn.  107;  Kelly  v.  Rogers,  21  Minn. 
I5X* 


New  York, — St.  John  v,  Northrnp, 
23  Barb.  (N.  Y.)25;  White  r.  Spencer, 
14  N.  Y.  247  ;  Lorillard  v.  Clyde,  86 
N.  Y.  384. 

Wisconsin, — Brickley  v.  Walker,  68 
Wis.  563;  Hazleton  v.  Union  Bank, 
32  Wis.  34. 

In  Cady  v,  Allen,  22  Barb.  (N.  Y.) 
388,  where  a  complaint  alleged  the 
recovery  of  a  judgment,  and  further 
alleged  it  to  be  a  lien  and  incumbrance 
upon  a  certain  lot,  it  was  held  that  the 
latter  allegation,  following  a  state- 
ment of  the  recovery  of  the  judgment, 
embraced  the  fact  of  the  docketing  of 
the  judgment  and  its  legal  effect,  the 
court  saying,  "  Especially  will  this  be 
done  viewing  the  complaint  with  the 
liberality  with  which  it  should  be  re- 
garded at  the  trial."     . 

In  Kelly  v,  Rogers,  31  Minn.  146, 
Young,  J.,  said:  "And  although  the 
defendant's  objection  to  the  complaint 
was  interposed  at  the  beginning  of 
the  trial,  it  does  not  appear  that 
his  counsel  specified  any  particular 
grounds  of  objection.  *  *  *  In  such  a 
case  a  much  more  liberal  construction 
should  be  put  upon  the  complaint 
than  if  the  objection  had  been  taken 
by  demurrer,  and  the  fact  thus  in- 
ferentially  admitted  in  the  answer, 
and  assumed  by  the  court  and  the 
parties  upon  the  trial,  must  be  con- 
sidered to  be  sufficiently,  although 
informally,  averred  in  the  complaint.'* 

On  Motion  for  Jndgment. — ^Where  a 
motion  is  made  at  the  trial  for  jndg- 
ment on  the  pleadings,  the  rule  of 
construction  la  still  more  liberal  in  its 
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CoBstraotioii       CONSTR  VCTION  OF  PLEADINGS,      on  the  TrUi. 

2.  When  Code  Bemediee  not  Beeorted  to.— If  a  party  has  failed  to 
resort  to  the  remedies  provided  by  the  code  for  amendment  and 
correction  of  the  pleadings,  the  court  will  be  astute  in  making 
out  a  cause  of  action  or  defense  either  from  the  facts  at  large  or 
from  such  of  them  as  may  be  pertinent  after  the  issues  are  joined 
and  the  case  comes  up  for  trial.* 

Doctrine  on  Appeal. — Every  presumption  will  be  indulged  in  favor 
of  a  ruling  of  the  court  below  in  sustaining  a  pleading  when  the 
question  of  construction  is  raised  on  appeal.* 

3.  Defective  Pleading^s — How  Constmed. — Courts  will  always  con- 
strue the  allegations  of  a  pleading  very  liberally  on  the  trial, 
even  if  they  are  extremely  informal  and  defective,  and  sometimes 
even  if  they  contain  aVerments  which  render  it  questionable  what 
form  of  action  is  really  intended.' 

support.      Wall    v.    Buffalo    Water-  '  everything  should  be  taken  the  more 

works  Co.,  iS  N.  Y.  119;  U.  S.  Nat.  strongly  against  the  party  pleading/ 

Bank  v.  Homestead  Bank  (C.  PI.),  46  although  it  can  seldom  have  applica- 

N.  Y.  St.  Rep.  173;  Holmes  v.  Camp-  tion  under  our  code  practice,  should 

bell,  12  Minn.  221;  Malone  v.  Minne-  then  prevail.     After  a  party  has  re- 

sota  Stone  Co.,  36  Minn.  325.  ceived  full  notice  that  his  pleading  is 

1.  Read  v,  Lambert,  10  Abb.  Pr.,  N.  defective  in  some  particular,  and  has 

S.  (N.  Y.  Brooklyn  City  Ct.)  428;  St.  been  asked  to  correct  it,  it  is  his  fault 

John  V.  Northrup,  23  Barb.  (N.  Y.)  25;  if  it   still  remains  defective  in  such 

Wall   I'. 'Buffalo  Waterworks  Co.,  18  particular,   and    he   is  the   one  who 

N.  Y.  119;  Hazleton  v.  Union  Bank,  should  suffer  on  account  of  such  de- 

32  Wis.  34.  fective   pleading,  and   not  the  other 

Conttrnetion  Strlet  against  Adverse  party.  In  the  present  case  there  was 
Party  on  Sefnsal  to  Amend. — Where  the  scarcely  a  fact  in  the  whole  petition 
proper  motions  have  been  made  and  that  was  well  pleaded.  Nearly  all  the 
an  adverse  party  refuses  to  amend,  facts  that  were  intended  to  constitute 
then  everything  will  be  taken  most  six  hundred  and  seventy  different 
strongly  against  him.  The  following  causes  of  action  were  grouped  to- 
forcible  language  is  taken  from  the  gether,  although  separate  and  distinct, 
opinion  of  Valentine,  J.,  in  Stewart  and  were  stated  in  very  general  terms 
V,  Balderston,  10  Kan.  131:  "  But  in  one  general  heading  to  the  peti- 
when  the  proper  motions  have  been  tion.  Probably  no  defendant  was 
made  to  require  the  adverse  party  to  ever  before  asked  to  answer  to  such  a 
so  amend  his  defective  pleading  as  to  petition,  and  certainly  no  defendant 
make  it  definite,  certain,  correct,  and  should  ever  be  asked  to  answer  to 
formal,  thereby  giving  the  adverse  such  a  petition."  The  same  rule  is 
party  notice  wherein  his  pleading  is  applied  in  Glide  v,  Dwyer,  83  Cal.  477. 
defective,  informal,  or  insufficient;  2.  Evans  v.  Schafer,  88  Ind.  92; 
and  where  the  adverse  party  then  Samuels  v.  Blanchard,  25  Wis.  329; 
refuses  to  amend  his  defective  plead-  Beels  v,  Flynn,  28  Neb.  575;  Bates  v, 
ing.  resists  the  motions  to  have  it  Babcock,  95  Cal.  483;  Kansas  City, 
amended,  and  has  the  motions  over-  etc.,  R.  Co.  v,  Farnsworth,  39  Kan. 
ruled  by  the  court — the  most  rigid  356;  Shahan  v,  Tallman,  39  Kan.  185; 
rule  of  the  common  law  should  pre-  Missouri  Pac.  R,  Co.  v.  Morrow,  36 
vail.  No  statement  of  fact  in  the  Kan.  495;  Hughes  v.  Murdock,  45  La. 
pleading,  which  the  motions  reached,  Ann.  935. 

should  then  be  taken  as  true  unless  3.  Veeder  v,  Cooley,  2  Hun  (N.  Y.) 

well  pleaded;  and  if  any  such  state-  74;  White  v,  Spencer,  14  N.  Y.  247; 

ment  would  bear  different  construe-  Prindle  v,  Caruihers,  15  N.  Y.  425; 

tions,  the  party  demurring  should  be  Hale  v,  Omaha  Nat.  Bank,  49  N.  Y. 

allowed  to  adopt  any  one  of  such  con-  626;  Whittlesey  v.  Delaney,  73  N.  Y. 

structions  which    he   should   choose.  571;  Disbrow  v.  Harris,  122  N.  Y.  362; 

The  old  rule  of  the  common  law,  that  Read  v,  Lambert,  10  Abb.  Pr.,  N.  S. 
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1  Greater  Liberality  after  Antwering.-^Where  the  litigants  join 
issues  on  a  question  of  fact,  the  defendant  having  answered  on 
tlie  merits,  less  strictness  will  be  required  in  the  construction  of 
the  complaint  on  the  trial  than  if  a  demurrer  were  interposed.^ 

6«  Pleading  aa  Eriiezioe.'^A  pleading  which  is  read  in  evidence 
as  the  declaration  of  the  party  takes  its  place  as  any  other  testi- 

(N.  V.  Brooklyn  City  Ct.)  438;  St.  v.  Sedalia,  57  Mo.  88;  Hall  v,  John- 
John  V.  Northrup,  23  Barb.  (N.  Y.)  25;  son,  57  Mo.  521;  Roberts  v.  Walker, 
Scaver  v.  Hodgkin,  63  How.  Pr.  (N.  82  Mo.  200;  Rathburn  v.  Burling'too, 
Y.  Supreme  Ct.)  128;  U.  S.  Nat.  Bank  etc.,  R.  Co.,  16  Neb.  441;  Roberts  v. 
V,  Homestead  Bank  (C.  PI.),  46  N.  Y.  Taylor,  19  Neb.  184;  Black  v.  Drnry, 
St.  Rep.  173;  Qulntard  v,  Newton,  5  24  Tex.  289;  Stiles  r.  Giddens,  21  Tex. 
Robt.  (N.  Y.)  72.  783;    Morse  v.  Oilman,   16  Wis.  504; 

In  sustaining  a  complaint,  where  its  Hazleton  v.  Union  Bank,  32  Wis.  35; 

sufficiency  was   raised  on  appeal,  it  Teetsborn  v.  Hull,  30  Wis.  162;  Broo- 

was  said  in  Hill  v.   Haskin,  51  Cal.  son  v.  Markey,  53  Wis.  98. 

175:    "  It  was  but  a  defective  state-  1.  Stutsman  County   v,   Mansfield, 

ment  o(  a  material  Cact.     Instead  of  5   Dakota   78;    Kelly   v.    Rogers,    21 

alleging    tfa«    fact    directly,    it    was  Minn.  146;  White  v,  Spencer,  14  N.  Y. 

stated  only  inferentially,  and   might  247;   Cady  v.  Allen,  22  Barb.  (N.  Y.) 

have  been  demurred  to  on  this  ground.  388;  Teetshorn  v.  Hull,  30  Wis.  162; 

The  defect  CQ^uld  then  have  been  cured  Hazleton    v.    Union    Bank.   32  Wis. 

by  an  amendment.     But  having  pro-  34. 

ceeded  to  trial,  without   interposing  In  Burdsal  v.  Davies,  58  Mo.  138, 

the  objections,  it  was  too  late  after-  Sherwood,  J.,  said:  "In  the  present 

wards  for  the  defendant  to  raise  the  case  the  petition  was  doubtless  defec- 

point  that  ihe  offer  to  account  ought  tive  and  demurrable  on  the  ground 

to  have  been   averred  with  greater  that,  in  attempting  to  excuse  piain- 

precisioo  and  directness."  tiff's  failure  to  file  the  note,  a  reason 

The  following  statement  of  the  law  was  offered  which  the  law  does  not 

by  Valentine,  J.»  in  Barkley  v.  State,  sanction.    But  the  petition  undoubted- 

15  Kan.  100,  in  sustaining  a  liberal  ly  stated  a  cause  of  action,  however 
construction,  shows  the  attitude  of  defectively  that  may  have  been  done; 
the  courts  upon  the  question  of  con-  and  it  is  altogether  too  late  for  the 
struction  on  the  trial:  "  Where  the  defendant,  after  he  has  answered  to 
question  of  the  sufficiency  of  a  peti-  the  merits,  and  especially  after  he 
tion  is  raised  for  the  first  time,  and  has  had  a  trial  so  fair  in  every  re- 
only,  by  an  objection  to  the  introduc-  spect  that  he  would  save  no  excep- 
tion of  any  evidence  under  it,  courts  tions  during  its  progress,  to  now  come 
will  always  construe  the  allegations  forward  and  seek  the  reversal  of  a 
of  the  petition  very  liberally,  so  as  judgment  on  grounds  which,  if  our 
to  sustain  the  petition  if  it  can  be  sus-  Practice  Act  is  to  be  obeyed,  have 
tained;  and  if  anything  should  inter-  not  the  poor  merit  of  being  good  even 
vene  between  the  filing  of  the  petition  as  technicalities." 

and  the  final  rendering  of  the  judg-  Allegations  «f  Hsizship  ante  This  Snle. 
ment  which  could,  by  a  fair  and  rea-  — Where  the  question  as  to  the  suffi- 
sonable  intendment,  be  construed  to  ciency  of  an  allegation  of  heirship 
cure  the  defective  allegations  of  the  was  raised,  the  court  on  the  trial  con- 
petition,  the  courts  will  hold  that  such  strued  the  phrase  "as  sole  beir  at 
defective  allegations  are  thereby  law,"  alleged  in  the  complaint  to  be 
cured."  See  also  Mitchell  v.  Mil-  a  substantial  allegation  of  heirship  at 
hoan,  II  Kan.  617;  Polster  v.  Rucker,  law,  holding  that  less  strictness  is  re- 

16  Kan.  116;  Moody  v.  Arthur,  16  quired  in  construing  a  pleading  where 
Kan.  426;  Reeve  v.  Downs,  22  Kan.  the  defendant  has  answered  on  the 
334;  Hoge  V,  Norton,  22  Kan.  374;  merits  and  waits  until  the  time  of 
Grandstaff  v.  Brown,  23  Kan.  176;  trial  to  raise  an  objection  than  if  ao 
Barons  t/.  Brown,  25  Kan.  411;  Bierer  objection  had  been  taken  by  dc- 
V.  Fretz,  32  Kan.  338;  State  v.  School  murrer.  St.  John  v,  Northrup,  13 
Ditt.  No.  s,  34  Kan.  237;   Corpenny  Barb.  (N.  Y.)  35- 
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mony,  and  is  to  be  considered  by  the  jury  in  connection  with  the 
other  testimony.^ 
7.  ConTBUCTiDV  AT  Comov  Law— 1.  Pleadinfi  Cmstamed  most 

Strongly  against  Pleader.— It  is  a  maxim  under  the  common  law 
that  everj^hing  in  pleading  shall  be  taken  most  strongly  against 
the  party  pleading,  and  this  on  the  theory  that  every  person 
states  his  case  as  favorably  to  himself  as  possible,  and  also  upon 
the  further  principle  that  it  is  incumbent  on  each  pleader,  in 
stating  the  ground  of  his  action  or  defense,  to  explain  himself 
fully  and  clearly.' 

Bole  Am^ifled  aad  iBtorpretod — The  interpretation  of  the  rule  is,  that 
if  the  language  of  the  pleading  be  ambiguous,  that  is,  if  the  meaning 
of  the  words  be  equivocal  and  two  meanings  present  themselves, 
the  pleading  should  be  construed  most  unfavorably  to  the  party 
pleading.*    The  rule,  however,  must  be  construed  in  harmony 


1.  Whitney  v.  Ticonderoga,  53  Hun 
(N.  Y.)  214- 

So  where  a  defendant  makes  an  ad- 
mi66ion  in  his  sworn  answer,  that 
admission  will  he  taken  most  strongly 
against  him..  Miller  v.  Moore,  i  £. 
D.  Smith  (N.  Y.)  739- 

And  a  pleading  to  which  a  substi- 
tute is  filed  remains  as  a  solemn  ad- 
mission of  the  facts  therein  stated 
by  the  party  pleading  them.  Mulli- 
gan V,  Illinois  Cent.  R.  Co.,  36  Iowa 
181. 

d.  I  Chittv  Plead.  (i6th  Am.  ed.) 
261;  Gould  Plead.  (5th  ed.)«  §  169: 
Took  V,  Glasscock,  i  Saund.  260. 

Professor  Pomeroy  says:  '*  It  was 
a  rule  of  the  common  law,  firmly  es- 
tablished and  constantly  acted  upon, 
that,  in  examining  and  deciding  all 
objections  involving  either  form  or 
substance,  every  pleading  was  to 
be  construed  strongly  against  the 
pleader;  nothing  could  be  presumed 
in  its  favor;  nothing  could  be  added 
or  inferred  or  supplied  by  implication 
in  order  to  sustain  its  sufficiency. 
This  harsh  doctrine,  unnecessary 
and  illogical  in  its  original  concep- 
tion, and  often  pushed  to  extremes 
that  were  simply  absurd,  was  the 
origin  of  the  technicality  and  excess- 
ive precision  which,  more  than  any 
other  features,  characterized  the  an- 
cient system'in  its  condition  of  high- 
est development."  Code  Rem.  (3d 
cd.),  g  546. 

t.  I  ChiUy  Plead.  (i6tfa  Am.  ed.) 
261. 

In  the  following  cases  the  courts 
either  apply  this  rule  or,  as  in  the 


code  states  where  it  no  longer  exists, 
contrast  it  with  the  rule  of  liberality 
under  the  reform  procedure: 

A /aiama. -^La^cy  v.  Holbrook,  4  Ala. 
88;  Powers  v.  State,  4  Ala.  531;  State 
V,  Brooks,  9  Ala.  9;  Ware  v.  Dudley, 
16  Ala.  742;  Roberts  v.  Helm,  27  Ala. 
678;  Clark  t/.  Goddard,  39  Ala.  164; 
Randolph  v.  Sharpe,  42  Ala.  265;  Win- 
ter V.  Quarles,  43  Ala.  692;  Graham 
V.  Gunn,  45  Ala.  577;  Hall  v.  Brazel- 
ton,  46  Ala.  359;  Lang  v.  Waters,  47 
Ala.  624;  Munter  v.  Rogers,  50  Ala. 
283;  Tate  V.  Evans,  54  Ala.  16;  Mont- 
gomery V.  Hughes,  65  Ala.  201;  Wren 
V,  State,  70  Ala.  i. 

California, — In  this  state,  while  the 
code  rule  of  liberality  prevails,  the 
courts  have  frequently  stated  the 
common-law  doctrine  which  the  code 
abolishes.  Snow  v,  Halstead,  i  Cal. 
359;  Thayer  r.  White,  3  Cal.  228; 
Chipman  v.  Eyerie,  5  Cal.  49;  Whip- 
ley  V,  Dewey,  8  Cal.  37;  Dickinson  v. 
Maguire,  9  Cal.  50;  Green  v,  Covil- 
laud,  10  Cal.  317;  Sparks  v.  De  La 
Guerra,  14  Cal.  108;  Bell  v.  Brown, 
22  Cal.  671 ;  Guy  v,  Washburn,  23  Cal. 
iii;  Maclay  v.  Love,  25  Cal.  368; 
Gregory  v,  Haworth,  25  Cal.  654; 
Landers  v.  Bolton,  26  Cal.  393;  Mar- 
rioer  v.  Smith,  27  Cal.  650;  De  Castro 
V,  Clarke,  29  Cal.  11;  Gifford  v,  Car- 
vill,  29  Cal.  589;  Moore  v,  Besse,  30 
Cal.  570;  Joseph  r.  Holt,  37  Cal.  250; 
Nevada  County,  etc.,  Canal  Co.  v. 
Kidd,  37  Cal.  282;  Gage  v.  Bates,  40 
Cal.  384;  Barfield  v.  Price,  40  Cal.  535; 
Lewiston  Turnpike  Co.  v.  Shasta,  etc.. 
Wagon  Road  Co.,  41  Cal.  562;  Bruck 
V,    Tucker.    4s   Cal.    347;    Doyle    v* 
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with  other  well-settled  principles.     It  means  no  more  than  this: 
that  when  the  intendment  of  the  words  cannot  be   ascertained 

Phcenix  Ins.  Co.,  44  Cal.  264;    Her-        Florida. — Hooker    v.    Johnson,    10 

rington  v,  Santa  Clara  County,  44  Cal.  Fla.  198. 

507;  Hastings  V.  Jackson,  46  Cal.  234;         Georgia, — Snelling    v.     Darrell,    17 

Triscony  v,  Orr,  49  Cal.  612;  Rogers  Ga.  141;  Blackwell  v.  Aiken,  73  Ga. 

V.   Shannon,    52    Cal.   99  ;   Salisbury  55;  Mount  Airy  Hotel  Co.   v.  Robert 

V,    Shirley,    53    Cal.    461;    Sharp    v.  Mitchell    Furniture   Co.,    73  Ga.  94; 

Miller,  54  Cal.  329;  Collins  v.  Town-  Renfroc    r.    Colquitt,     74    Ga.    618; 

send,  58  Cal.  608;  Hays  v.  Steiger,  76  Athens  Mfg.  Co.  v,   Rucker,  80  Ga. 

Cal.    555;  Potter  v,   Fowzer,  78  Cal.  294;    Garmany   v.    Savannah    Guaoo 

493;  Shain  v,  Belvin,  79  Cal.  262;  Ah  Co.,  80  Ga.  578;  Saunders  v.  Atlantic, 

Fong  V,  Sternes,  79  Cal.  30;  Perkins  etc.,  R.  Co.,  83  Ga.  437;  Evans  r.  Col- 

V.    Brock,   80    Cal.    320;    Burkett    v.  lier,  79  Ga.  315. 

Griffith,  90  Cal.  532;  People  v.  Wong         Illinois, — Halligan  v,  Chicago,  etc., 

Wang,  92  Cal.  277.  R.  Co.,  15  111.  558;  Alwood  v.  Ruck- 

Connecticut, — Fuller  v.   Hampton,  5  man,  21  111.  200;  Thorpe  v.  WhccIcr, 

Conn.  416;  Gaylord  v.  Payne,4  Conn.  23   111.   544;    Titus  v.  Mabee,  25  111. 

194;  Griswold  v,  Mather,  5  Conn.  438.  257;  Bourland  v.  Sickles,  26  111.  497; 

Delaware, — Easton  v,  Jones,  i  Harr.  Lemon  v,  Stevenson,  36  111.  49;  Lemon 

(Del.)  433,   note  a\  State  v.  Short,   2  v.    Baldwin,    36    111.    53;    Vining   v. 

Harr.  (Del.)  152.  Leeman,  45  111.  246;  Boynton  v.  Rcn- 

An  action  of  assumpsit  was  brought  wick,  46  111.  280;  Chamblin  v.  Blair, 
founded  on  five  promissory  notes.  58  111.  385;  Henkel  v,  Heyman,  91  111. 
The  defendants  pleaded  the  statute  96;  People  v,  Swigert,  107  111.  4941 
of  limitations.  The  plaintifif  replied  Blanck  v.  Pausch,  113  III.  60;  Groff 
setting  out  an  exception  under  the  v.  Ankenbrandt,  124  111.  51;  Dougherty 
statute,  and  the  question  was  whether  v,  Catlett,  129  111.  431;  Evans  v, 
the  plaintiff  had  replied  to  the  excep-  School  Comrs.,  6  III.  654;  Mager  v. 
tion.  Harrington,  Chancellor,  in  con-  Hutchinson,  7  111.  266;  Woodworth 
struing  the  language  used,  says:  v,  Paine,  i  111.  374;  Rogers  «?.  Hall,  4 
"  Does  the  replication  in  any  frame  of  111.  5;  Pool  v,  Roberts,  19  111.  App. 
words  say  that  the  defendants  were  438;  Peters  v.  Sennett,  19  111.  App. 
out  of  the  state  when  the  cause  of  503;  May  v,  Attleboro  First  Nat. 
action  accrued,  and  continued  to  be  out  Bank,  19  III.  App.  604;  Dennis  v, 
of  it  either  hitherto  or  up  to  any  time  Piper,  21  III.  App.  169;  Clark  v, 
within  six  years  of  commencing  the  Hanchett,  40  111.  App.  212. 
suit?  That  is  what  is  denied  by  the  Indiana. — Jackson  v.  Hart,  12  Ind. 
demurrer,  and  that  is  the  issue  upon  605;  State  t/.  Beal,  88  Ind.  106;  Douthit 
which  the  case  turns.  *  *  *  And  this  v,  Mohr,  116  Ind.  482,  sustaining  a 
question  is  not  to  be  decided  on  the  complaint  upon  a  fair  inference; 
form  of  words  merely.  It  is  not  a  Cincinnati,  etc.,  R.  Co.  v.  Smock, 
special  demurrer,  and  if  the  replica-  133  Ind.  411,  where  it  is  decided  that 
tion  substantially  states  what  the  law  when  a  pleading  is  susceptible  of  two 
requires  to  bring  the  case  within  the  or  more  constructions  the  strict  rule 
exception,  it  is  sufficient.  I  may  even  of  construction  applies.  It  does  not, 
go  further,  as  the  plea  of  limitations  however,  extend  to  authorize  the 
is  not  favored,  and  say  that  neither  court  to  insert  words  not  in  the  plead- 
strained  construction  nor  inference  ing,  but  confines  the  court  to  the  con- 
should  be  made  against  the  replica-  struction  of  such  words  and  phrases 
tion.  But,  on  the  other  hand,  no  in-  as  are  formal  in  the  particular  plead- 
ference  can  be  had  to  make  it  say  ing.  Burrows  v,  Yount,  6  Black/, 
what  it  does  not  say.     It  is  the  plain-  (Ind.)  458. 

tiff's  pleading,  and  the  general  rule         Kentucky, — Civ.   Code,  §115;  Cov- 

is  that  the  words  used  must  be  taken  ington  v,  Powell,  2  MetC.  (Ky.)  226; 

most   strongly   against   the   pleader,  Com.    v.    Cook,    8    Bush    (Ky.)  220; 

as  he  must  be  supposed  to  have  stated  Averbeck  v.  Hall,  14  Bush  (Ky.)  50$; 

his  case  as  his  proof  would  warrant."  Bogenschutz   v.    Smith,    84   Ky.  330. 

Wells  V,  Jones,  2  Houst.  (Del.)  329.  See  Civ.  Code,  pp.  155,  156,  fordiscus- 

District  of  Columbia, — Murphy    v,  sion  of  the  construction  of  pleadings, 

Preston,  5  Mackey  (D.  C.)  516.  holding  the  common-law  rule  in  force. 
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by  the  admitted  rules  of  construction,  and  there  still  remains  an 
ambiguity,  then  against  the  party  pleading  the  exposition  must 
be  unfavorable.^     But  the  presumption  against  the  pleader  does 


Maine, — Plummer  v.  Bowie,  76  Me. 
496;  Cole  V.  Babcock,  78  Me.  41. 

Maryland, — Maenner  v,  Carroll,  46 
Md.  193. 

Michigan,  —  Bush  v,  Dunham,  4 
Mich.  339;' People  v,  Lauder,  82  Mich. 

115. 
Minnesota, — Holmes  v,  Williams,  16 

Minn.  164. 

Mississippi, — Powell  v.  Stowers,  47 
Miss.  577;  Clary  v,  Lowry,  51  Miss. 
879. 

Missouri, — State  v,  Horner,  10  Mo. 
App.  307;  State  V,  Central  St.  Louis 
Masonic  Hall  Assoc,  14  Mo.  App. 
597;  Loehr  v.   Murphy,  45  Mo.  App. 

519. 
Nebraska, — Curtis  v.  Cutler,  7  Neb. 

318;  Gibson  v,  Parlin,  13  Neb.  292. 

New  Hampshire, — Watrissv.  Pierce, 
36  N.  H.  238;  Bartlett  v,  Prescott,  41 
N.  H.  493. 

New  Jersey,  —  Stephens,  etc., 
Transp.  Co.  v.  New  Jersey  Cent.  R. 
Co.,  33  N.  J.  L.  229. 

New  Mexico. — Territory  v.  Ortiz,  i 
N.  Mex.  5. 

New  York, — Bunge  v.  Koop,  48  N. 
Y.  225;  Scofield  V,  Whitelegge,  49  N. 
Y.  259;  Clark  v,  Dillon,  97  N.  Y.  370; 
Beach  v.  Bay  State  Co.,  10  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  71;  Munger  v, 
Hess,  28  Barb.  (N.  Y.)  75;  Burrall  v, 
De  Groot,  5  Duer  (N.  Y.)  379;  Whit- 
lock  V,  Fiske,  3  Edw.  Ch.  (N.  Y.)  131; 
Ferriss  v.  North  American  F.  Ins. 
Co.,  I  HiU  (N.  Y.)  71;  Slocum  v. 
Clark,  2  Hill  (N.  Y.)  475;  Ridder  v, 
Whitlock,  12  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  208;  Burrall  v.  Bowen,  21 
How.  Pr.  (N.  Y.  Supreme  Ct.)  378; 
Bates  V,  Rosekrans,  23  How.  Pr. 
(N.  Y.  Supreme  Ct.)  98;  Patteson 
V,  Baker,  34  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  180;  Peck  V.  Root,  5 
Hun  (N.  Y.)  547;  Reaua  v,  Guggen- 
heim, 3  Lans.  (N.  Y.)  51;  Miller  v, 
Moore,  i  E.  D.  Smith  (N.  Y.)  739; 
McLeod  V,  Maloney  (Supreme  Ct.), 
20  N.  Y.  St.  Rep.  468;  Williams  v, 
Lindblom  (Supreme  Ct.),  52  N.  Y.  St. 
Rep.  78;  Farrell  v.  Amberg  (C.  PI.), 
59  N.  Y.  St.  Rep.  449;  Hathaway  v, 
Quimby,  i  Thomp.  «  C.  (N.  Y.)  386; 
Moores  v.  Lehman,  52  N.  Y.  Super. 
Ct.  283. 

North  Carolina, — ^Wright"  v,  McCor- 


mick,  67  N.  Car.  27;  Henley  v,  Wil- 
son, 77  N.  Car.  216. 

Ohio. — Williams  v.  First  Presby- 
terian Soc,  I  Ohio  St.  478;  State  v. 
Cutting,  2  Ohio  St.  i. 

Oregon.  —  Kohn  v.  Hinshaw,  17 
Oregon  308;  Pursel  v.  Deal,  16  Oregon 
295;  Dawson  v,  Maria,  15  Oregon  556. 

Texas, — Murray  v.  Gulf,  etc.,  R. 
Co.,  63  Tex.  413;  Wynne  v.  State  Nat. 
Bank,  82  Tex.  378;  Hill  v,  Allison,  51 
Tex.  390. 

But  the  rule  does  not  apply  when 
defendant  takes  no  special  exception. 
Texas  Cent.  R.  Co.  v.  Stuart,  i  Tex. 
Civ.  App.  642. 

West  Virginia.  —  Cunningham  v, 
Dorsey,  3  W.  Va.  293;  Powell  v,  Sims, 
5  W.  Va.  I. 

United  States, — U.  S.  v,  Linn,  i 
How.  (U.  S.)  104. 

Pleading  Ambiguoiu  as  to  Plaoa. — 
Where  a  place  is  material  and  the 
pleading  is  ambiguous  in  regard 
thereto,  the  presumption  will  be 
taken  against  the  party  whose  plead- 
ing it  is.  Beach  v.  Bay  State  Steam- 
boat Co.,  18  How.  Pr.  (N.  Y.  Supreme 

Ct.)  335. 

Causes  of  AoUon  Ambigiioiu. — Where 
a  complaint  is  so  framed  as  to  leave 
it  uncertain  for  which  of  two  causes 
of  action  the  plaintiff  is  suing,  and  he 
can  recover  but  for  one,  the  complaint 
should  receive  a  construction  most 
favorable  to  the  opposite  party. 
Requa  v,  Guggenheim,  3  Lans.  (N. 
Y.)5i;  State  v.  Dehlinger,  46  Mo.  106. 

Cross  Complaint  Conitraed  against 
Pleader. — If  the  defendant  has  a  cause 
of  cross  complaint  and  wishes  affirma- 
tive relief,  the  pleading  must  distinct- 
ly show  it  is  a  cross  complaint.  If  it 
be  ambiguous  in  its  character,  the 
pleading  will  be  construed  against  the 
pleader,  and  as  against  him  will  be 
treated  as  an  answer  merely.  Shain 
V,  Belvin,  79  Cal.  262. 

1.  Case  V,  Humphrey,  6  Conn.  137. 

In  Royce  v,  Maloney,  58  Vt.  444, 
Rowell,  J.,  says:  "  In  the  construc- 
tion of  pleadings,  the  rule  that  every- 
thing is  to  be  taken  most  strongly 
against  the  pleader  must  be  applied 
with  reference  to  the  rules  relating  to 
the  degree  of  certainty  and  precision 
required  in  pleading,  one  of  which  is, 
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not  require  him  to  anticipate  matters  of  defense.^ 

2.  Abftord  Co&Btraction  not  to  be  OiTon. — Under  the  rule  that 
pleadings  are  to  be  construed  most  strongly  against  the  pleader, 
such  a  construction  must  not  be  given  as  will  make  the  pleadings 
absurd,  if  they  will  reasonably  bear  a  different  one,* 

7L  E^UITT  PLKADnres. — As  a  general  rule  in  regard  to  matters 
of  form,  pleadings  are  construed  more  liberally  in  equity  than  at 
common  law,'  but  with  this  exception  the  rules  of  construction 
are  believed  to  be  the  same,*     While  the    rule  prevailing  at  com- 


tfaat  a  pleading  is  not  objectionable 
as  ambiguous  or  obscure  if  it  be  clear 
enough  according  to  reasonable  in- 
tendment and  construction,  though 
not  worded  with  absolute  precision." 

1,  Jaffe  V.  Lilienthal,  86  Cal.  91; 
Bunge  V.  Koop,  48  N.  Y.  230;  Ferriss 
V,  North  American  F.  Ins.  Co.,  i  Hill 
(N.  Y.)  71;  Slocum  V,  Clark,  2  Hill 
(N.  Y.)  475. 

2.  Marshall  v.  Shafter,  3a  Cal.  1,77. 
This  case  was  an  action  of  eject- 
ment. The  complaint  among  other 
things  averred  that  the  plaintiff  on 
a  day  named  "  was  possessed  of  cer- 
tain lands  therein  described,  which 
said  premises  the  said  plaintiff  claims 
in  fee  simple  absolute,"  and  the  fur- 
ther allegation  followed  that  he  "  be- 
ing so  possessed  thereof,  and  being 
so  the  owner  thereof  as  aforesaid," 
etc.  The  question  presented  to  the 
court  was  whether  the  complaint 
averred,  in  the  language  used,  title 
in  the  plaintiff  in  fee.  The  court  held 
that  it  did,  and  Rhodes,  J.,  delivering 
the  opinion  of  the  court,  said;  "  The 
allegation  mentioned  is  followed  by 
the  further  allegation  that  he  *  being 
so  possessed  thereof,  and  being  so  the 
owner  thereof  as  aforesaid,*  the  de- 
fendant entered,  ejected  the  plaintiff, 
and  unjustly  withholds  the  posses- 
sion, etc.  This  clearly  indicates  that 
the  plaintiff  intended  to  aver,  and  un- 
derstood that  he  had  averred,  title  in 
himself  in  fee,  and  reading  both  aver- 
ments together,  whatever  doubt  may 
have  arisen  on  account  of  the  use  of 
the  word  claims  is  cleared  up,  and  the 
language  must  be  construed  to  amount 
to  an  averment  of  title  in  the  premises 
in  fee  simple  absolute.  The  rule  re- 
quiring the  pleading  to  be  most 
strongly  construed  agaiust  the  pleader 
does  not  require  such  a  construction 
to  be  given  (if  it  will  reasonably  bear 
a  different  one)  as  will  make  the  plead- 
ing absurd." 


8.  Mutual  L.  Ins.  Co.  v.  Sturges, 
33  N.J.  Eq.  336;  Cornelins  r.  Halsey, 
II  N.  J.  Eq.  27;  Marselis  r.  Mcrris 
Canal,  etc.,  Co.,  i  N.  J.  Eq.  31;  Ran- 
som V.  Geer,  30  N.  J.  Eq.  249;  Crane 
V.  Pemiog,  7  Conn.  393;  Brinkerfaoff 
V.  Brown,  6  Johns.  Ch.  (N.  Y.)  157. 

bi  TomMtee  the  construction  is  ex- 
tremely  liberal.     A  motion  to  dismiss 
for  want  of  equity  on  the  face  of  the 
bill  only  lies  io  those  cases  in  which 
the  court  may  ex  mero  motu  dismiss  it, 
and   that   is  when,  admitting  all  the 
facts  stated,  whether  well  or  defec- 
tively pleaded,  the  complainant  is  en- 
titled  to   no   relief.     It   does  not  lie 
where  a  case  proper  for  equitable  re- 
lief   appears,    although     defectively 
stated,  for  such  construction  will  be 
given  as  will  support  rather  than  de- 
feat the  bill.     Every  reasonable  pre- 
sumption is  to  be  made  in  favor  of 
rather  than  against  the  bill.     Ander- 
son V,  Mullenix,  $  Lea  (Tenn.)  287: 
Thompson  v.  Paul,  8  Humph.  (Teno.) 
114;  Kerr  v.  Kerr,  3  Lea  (Tenn.)  227; 
Lincoln  v.  Purcell.  2  Head  (Tenn.)  154. 
4.  For  the  convenience  of  the  prac- 
titioner    the     following     cases    are 
grouped  under  this  bead,  instead  cf 
being   scattered  through  the  article. 
Where  the  allegations  in  a  pleading 
are   in   any    degree  equivocal,   they 
must  be  taken  in  the  sense  most  un- 
favorable to  the  party  whose  plead- 
ing  is    the    subject   of  construction. 
Peipho  V.   Peipho,  88  111.  438;  Simp- 
son r.   Wright,  21   111.   App.  67;  Mc- 
Fadden  v.   White,    31   111.   App.   109; 
West  V.  Schnebly,    54  lU.  523;  Dun- 
ham V.  Hyde  Park,  75  111.  371;  Roby 
V,   Cossitt,  78   111.    638;   Sterling  Gas 
Co.  V.  Higby,  134  111.  557;  Lockard  v, 
Lockard,  16  Ala.  430;  Burns  v.  Hamil- 
ton. 33  Ala.  210;  Watkins  v.  Tuska- 
loosa,   etc.,   Mfg.    Co.,    33  Ala.    518; 
David  V,  Shepard,  40  Ala.   587;  Win- 
ter V.  Quarles.  43  Ala.  692;  Farrior  r. 
New  England  Mortg.  Security  Co.,  88 
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mon  law  that  a  pleading  will  be  construed  most  strongly  against 
the  party  offering  it  is  applicable  to  equity  pleadings,  yet  it  is 
also  well  settled  that  pleadings  in  equity  must  receive  a  reason- 
able construction.* 


Ala.  275,  28  Am.  &  Eng.  Corp.  Cas.  i; 
Green  v.  Covillaud,  10  Cal.  317;  Rich- 
ardson V,  Gilbert,  21  Fla.  544;  Steven- 
son V.  Flournoy,  89  Ky.  561,  11  Ky. 
L.  Rep.  745;  Phelps  v.  McDonald,  99 
U.  S.  305;  Townsend  v.  Vanderwerken 
(D.  C),  19  Wash.  L.  R«p.  834. 

A  bill  must  ba  most  strongly  taken 
against  the  complainants;  at  least  it 
must  be  presumed  they  have  stated 
their  whole  case.  Dill  v.  Wabash 
Valley  R.  Co..  21  111.  91. 

"  Pleadings  are  construed  most 
strongly  against  the  pleader,  and  the 
only  intendment  made  is  that  he  has 
stated  the  facts  as  favorably  for  him- 
self as  they  will  allow,"  Rapier  v. 
Gulf  City  Paper  Co.,  64  Ala.  330. 

niastratioos. — An  averment  in  a  bill 
in  chancery  that  the  complainant's 
mother  "  was  an  infant  under  the 
age  of  twenty-one  years,"  on  a  speci- 
fied day,  which  was  twelve  years  be- 
fore the  filing  of  th«  bill,  being  con- 
strued most  strongly  against  the 
pleader,  is  not  equivalent  to  an  aver- 
ment that  she  was  aa  infant  at  a  later 
day;  and  being  thus  construed,  the 
bill  shows  on  its  face  that  the  as- 
serted claim  is  barred  by  the  statute 
of  limitations  of  ten  years.  "  The 
established  rule  is,  that  pleadings 
must  be  construed  most  strongly 
against  the  pleader.  *  *  *  The  age 
of  a  person  is  not  of  the  class  of  facts 
which,  being  proved  to  have  existed 
at  a  given  time,  is  presumed  to  con- 
tinue  in  statu  quo  until  the  contrary 


is   shown."     Bercy   v.    Lavretta,    63 

Al*.  374- 

Where  the  validity  of  a  contract 
which  the  bill  seeks  to  enforce  de- 
pends on  the  time  when  it  was  made, 
and  the  bill  fails  to  aver  the  time 
wh«n  it  was  mads,  it  will  be  presumed 
to  have  been  made  at  a  time  when  it 
was  not  authorized  by  law.  Reel  v. 
Overall,  39  Ala.  138. 

An  allegation,  in  a  bill  which  seeks 
relief  against  the  judgment  at  law 
against  complainant  and  another  as 
partners,  "  that  by  the  records  of  said 
court  there  appearf  to  have  been  an 
appearance  entered  by  some  one," 
must  be  construed  Co  mean  that  the 
appearance  was  entered  for  both  the 
defendants,  "construing  the  allega- 
tion most  strongly  against  the  com- 
plainant, as  we  must  do,"  etc.  Stubbs 
V.  Leavitt,  30  Ala.  352. 

1.  "Your  orator  further  showeth 
unto  your  honor  that  at  said  sale  of 
said  lands  C.  S.,  well  knowing,  as 
was  the  fact,  that  the  same  were  sold 
as  the  property  of  your  orator,  be- 
came the  purchaser  thereof,  at  and 
for  the  price  and  sum  of  about  nine 
hundred  dollars;  that  said  S.  imme- 
diately thereafter^  with  the  consent  of 
your  orator ^  took  possession  of  the  lands 
aforesaid^  and  received  from  the  sheriff 
a  deed  therefor  in  due  form."  Held^ 
a.  sufficient  averment  that  the  debtor 
delivered  possession  to  the  purchaser 
without  fuit.  Boodurant  v.  Sibley, 
29  Ala.  570, 
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b.  As  the  Only  Punishment ^^io6. 

c.  In  Criminal  Contempts^  807. 
10.  Counsel  Fees^  807. 

X.  COHTSXHOB'S  BSXXDISS,  807. 

1.  By  Motion  to  Vacate ^  807. 

a.  In  General^  807. 

b.  Inability  to  Obey,  808. 

c.  Discharge  in  Ifisohency,  8091 

2.  By  Appeal  and  Writ  of  Error,  809. 

a.   When  not  Allowed,  809. 
0)  In  General,  809. 

(2)  In  Criminal  Contempts,  810. 

(3)  In  Interlocutory  /Moments,  81 1, 

(4)  Where  Trial  Court  has  Jurisdic- 

tion, 811. 
h.   When  Allowed,  Zi I. 

(i)  In  General,  81 1. 

(2)  Where  there  is  no  Contempt,  812. 

(3)  In  Civil  Contempts,  812. 

(4)  In  Final  Judgments,  Zi2, 

(5)  Where   Trial   Court  is   without 

Jurisdiction,  813. 

(6)  Statutory  Prorvisions,  813. 

c.  Requisites  of  the  Record,  814. 

d.  Reviewable  Matters,  814. 

e.  Not  a  Supersedeas,  815. 

3.  By  Writ  of  Error  Only,  Z\l. 

4.  By  Certiorari,  815. 

5.  By  Habeas  Corpus,  81 5. 

a.   When  Appropriate,  SiS^ 
(i)  Generally,  815. 

(2)  /Vir  Want  of  Jurisdiction,  ZiS. 

(3)  /^tv  Void  Judgment,  816. 

(4)  /Vr  Illegal  Imprisonment,  816. 
^.   When  Inappropriate,  817. 

(i)  /«  General,  817. 
(2)  /Vr  J/<?r^  Irregularities,  818. 
r.  Matters  Examinable,  Z\%, 

(1)  Generally,  818. 

(2)  Jurisdictional  Questions^  818. 
^.  Statutory  Provisions,  819. 

&  i9|f  Mandamus,  819. 

7.  i^  Prohibition,  820. 

8.  ^  5tf //,  820. 

9.  -^  Pardon^  821. 

L  CSASACTSB  or  THE  PBOOSSDIire— 1.  CriminaL— While  con- 
tempt of  court,  in  its  essential  character,  is  divided  into  various 
kinds,  such  as  direct  and  constructive,  civil  and  criminal,^  still, 
in  every  species  of  contempt,  whatever  maybe  the  ultimate  ob- 
ject of  the  redress  sought  in  any  individual  case — i.e.,  private 
compensation  or  public  vindication — there  is  necessarily  inherent 
an  element  of  offense  against  the  majesty  of  the  law,  savoring 
more  or  less  of   criminality.*    And  hence  the  almost  universal 

1.  Am.  &  Eog.  Eocy.  Law,  tit.  Con-        8.  5  Crim.  Law.  Mag.  174,  §  22. 
TEMPT  OF  Court.  Contempt  a  MiedemeAiior. — Wheoevcr 
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doctrine,  as  laid  down  by  the  courts,  is  that  the  process  by  which 
the  party  charged  is  reached  and  tried— be  the  adjudication  wholly 
punitive,  wholly  remedial,  or  partaking  of  both  qualities — is 
essentially  criminal  or  ^^oj^-criminal.^ 


contempt  of  court  is  cl&seified  as  a 
crime  it  is  a  misdemeanor  and  not  a 
felony.  In  re  Acker,  66  Fed.  Rep.  290. 

1.  ^/n^tfMa.— Huggins  v,  BaU,  19 
\la.  587. 

Cdlifornia,^^In  re  Buckley,  69  Cal. 
,;  In  re  Fil  Ki,  80  Cal.  201;  Ex  p.  Ah 
Men,  77  Cal.  198;  Ex  p,  Gould,  99 
^al.  360. 

Connecticut. — Welch  v*  Barber,  52 
Conn.  147. 

Delaware, — State  v*  Gilpin,  i  Del. 
Ch.  25. 

6^/^^'A.-^Cobb  V,  Black,  34  Ga.162. 

Illimns, — In  this  state  the  courts 
hold  that  proceedings  to  punish  con- 
tempts in  facie  curia  are  wholly 
criminal,  while  in  other  species  of 
contempt  the  action,  while  in  form 
and  characteristics  criminal,  is  really 
civil  and  remedial.  People  v.  Die- 
drich,  141  111.665;  Crook  v.  People,  16 
III.  534;  Stuart  V,  People,  4  111.  395; 
Ex  p.  Bollig,  31  111.  96;  Hill  V.  Cran* 
dall,  52  111.  70;  Buck  v.  Buck,  60  111. 
105;  Lester  v.  People,  150  III.  408; 
Beattie  v.  People,  33  111.  App.  651; 
Rawson  v.  Rawson,  35  111.  App.  505; 
Stearnes  r.  Joy,  41  111.  App.  157. 

/if</fa«a.-—W bittern  v.  State,  36  Ind. 
196;  Baldwin  v.  State,  126  Ind.  24. 

/imra.— First  Cong.  Church  v.  Mus* 
catine,  2  Iowa  69;  Grier  v,  Johnson,  88 
Iowa  99. 

Kansas. »^In  re  Peyton,  12  Kan.  398. 

AV»/jif/tj'.— Arnold  v.  Com.,  80  Ky. 
300. 

Massachusetts* — Cartwright's  Case, 
114  Mass.  230. 

Missouri, — Ex  p.  Mason,  16  Mo. 
App.  41. 

Nebraska. — Boyd  v.  State,  19  Neb. 
128. 

Neiv  Hampshire. — State  v.  Mat* 
thews,  37  N.  H.  450;  Bates'  Case,  55 
N.  H.  325. 

New  Jersey,  —  Magennis  v.  Park- 
hurst,  4  N.  J.  Eq.  433;  McClure  v, 
Gullck,  17  N.  J.  L.  340. 

New  York* — Matter  of  Percy,  2  Daly 
(N.  Y.)  530;  People  v,  Cartwright,  ii 
Hun(N.  Y.)362;  Snelling  v.  Watrous, 
2  Paige  (N.  Y.)3I4;  Conoverz^.  Wood, 
5  Abb.  Pr.  (N.  Y.  Super.  Ct.)  84.  See 
also  Sayder  v.  Ingen,  9  Hun  (N.  Y.) 
569* 


North  Dakota^-^Staitc  v.  Davis,  2  N. 
Dak.  461. 

Pennsylvania, — Brooker  v.  Com.,  12 
S.  &  R.  (Pa.)  175;  In  re  Williamson's 
Case,  26  Pa.  St.  9;  Patterson  v,  Pat- 
terson, I  W.  N.  C.  (Pa.)  374. 

South  Carolina, — State  v.  Sheriff,  z 
Mill.  (S.  Car.)  145;  Exp.  Thirmond,  i 
Bailey  (S.  Car.)  605. 

Tennessee.^^^X^on  v,  Ewell,  2  Swan 
(Tenn.)  271. 

TVjTtfj. —Jackson  v.  State,  21  Tex. 
668. 

Vermont, — Greenleaf  v.  Leach,  20 
Vt.  281. 

Virginia. — Baltimore, etc.,  R.  Co.  v. 
Wheeling,  13  Gratt.  (Va.)4o;  Com.  v, 
Feely,  2  Va.  Cas.  z. 

West  Virginia, — State  v.  Harper's 
Ferry  Bridge  Co.,  16  W.  Va.  864;  Craig 
V,  McCuUoch,  20  W.  Va.  148;  Ruhl  v, 
Ruhl,  24  W.  Va.  279;  State  v,  Irwin, 
30  W.  Va.  404;  Alderson  v.  Commis- 
sioners, 32  W.  Va.  640. 

By  Code  of  W.  Va.  1887,  c.  147, 
§  27,  direct  contempts  —  that  is, 
those  therein  enumerated-^are  pun- 
ishable summarily  and  in  the  usual 
way,  but  all  other  contempts  are 
deemed  constructive^  and  are  punish- 
able by  indictment,  being  made  mis- 
demeanors by  that  statute.  State  v, 
McCIaugherty,  33  W.  Va.  250;  State 
V,  Cunningham,  33  W.  Va.  607;  State 
V,  Ralphsnyder,  34  W.  Va.  352;  Mc- 
Millan V.  Heckman,  35  W.  Va.  705. 

Wisconsin. '^'W9\%\iX  v,  Lucia,  36 
Wis.    355;    State  v,   Brophy,  38  Wis. 

413. 

United   States, — U.   S.    v,  Jacobi,  i 

Flipp  (U.  S.)io8;  Durant  v,  Washing- 
ton County,  Woolw.  (U.  S.)  377;  Van- 
2andt  V.  Argentine  Min.  Co.,  2  Mc- 
Crary  (U.  S.)  644;  U.  S.  v,  Wayne, 
WaU.  (C.  C.)  134;  In  re  Ellerbe,  4  Mc- 
Crary  (U.  S.)  449;  In  re  Pitman,  i 
Curt.  (U.  S.)  186;  In  re  May,  2  Flipp 
(U.  S.)  562;  Fanshawe  v,  Tracy,  4 
Biss.  (U.  S.)  490;  In  re  Mullee,  7 
Blatchf.  (U.  S.)23;  Fischer  v.  Hayes. 
6  Fed.  Rep.  63;  Accumulator  Co.  v. 
Consolidated  Electric  Storage  Co.»  53 
Fed.  Rep.  793. 

England, -^  Any, 'Gen»    v,    Kissane, 
L.  R.,  32  Ir.  220. 

Thus  in  Ee  Hilles,  13  PhiU.  (Pa.) 
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BulM  of  Evidenoo  Crimiiua. — The  rules  of  evidence  applicable  to 
the  proceedings  to  punish  for  contempt  are  also  those  of  criminal 

340.  the  court  said:  *'  The  true  defini-  and  masters'  fees    in  a   patent  case) 

tion  of  the  writ "  (f.^.,  attachment  for  '*was  a  criminal    fine,   which   could 

contempt)  '*  would  therefore  seem  to  only  be  remitted  by  a  pardon;  but  we 

be  that  it  is  a  writ  whose  operation  are  of  opinion   that  such   a   fine  for 

is  twofold,  and  that  it  is  in  the  nature  the  benefit  of  a  private  person  cannot 

of  a   remedy  to  compel  the  perform-  be    remitted    by  the    president,   and 

ance  of  a  duty,  as  well  as  in  that  of  a  is    a    debt    of    a    civil    nature,   and 

penalty  for  the  wrong  done.     In  the  that  Judge  Blatchford  has  so  treated 

one  *  *  *  it  is  intended  for  the  ben-  it    in    the    latest    case    which     has 

efit  of  the  party  by  whom  its  aid  is  in-  come  before  him.     His  first  opinion  is 

voiced,  and  in  the  other  for  the  vindi-  stated  in  Re  MuUee,  7  Blatchf.  (U.  S.) 

cation  of  the  courts  which  will  not  per-  23,  and    in  Fischer  v.   Hayes,  6  Fed. 

mit    a    wrong.*'       And    in    King    v.  Rep.  63,  but  when  the  latter  case  came 

Barnes,  113  N.  Y.  476,  the  court  said  before  the    Supreme   Court  they  ex- 

that,  although   the   **  distinction    be-  pressed  a  significant  doubt  whether " 

tween  criminal  and  civil  contempts  is  such  **  was  not  an  interlocutory  decree 

that  the  one  is  an  offense  against  public  in  a  civil  cause  (Hayes  v.  Fischer,  I02 

justice,  the  penalty  for  which  is  essen-  U.  S.  121),  and  when  the  case  came  back 

tially  punitive,  while  the  other  is  an  Judge  Blatchford  admitted  the  defend- 

invasion  of  private  right,  the  penalty  ant  to  bail,  which  he  could  not  have 

for   which    is   redress   or  compensa-  done  if  the  judgment  were  criminal  in 

tion   to    the   suitor,"  yet    "this  dis-  its  nature." 

tinction"  is  "not  complete  and  per-  Of  like  efifect  are   Middlebrook  v. 

feet,  since  behind  criminal  contempts  State,  43    Conn.  257;    Livingston    v. 

often    stood    some  trace    of    private  Livingston,    24    Ga.    379;    People  r. 

rights,  and  in  civil  contempts  was  oc-  Diedrich,  141  111.  665.     See  also  Mc- 

casionally  to  be  found  the  element  of  Giasson    v,    Johnson,    86    Iowa  477; 

punishment  merely."     "This  idea  of  Sloan  v.  Johnson,  86  Iowa  750. 

criminality,"  says  a  writer  in  theCrim-  In  Beck  v.  State,  72  Ind.  250,  it  was 

inal  Law  Magazine,  "  is  so  far  a  neces-  held  that  a  proceeding  by  attachment 

sary  ingredient  of  everything  which  is  to  enforce  a  court's  order  disobeyed  in 

called  a  contempt  that  every  contempt  a  civil    suit   was  so  far  a  ^ar^xji-civil 

may  be  said  to  be  a  criminal  contempt,  case  that  notice  of  an  appeal  was  not 

It  is  necessary  to  consider  this  in  order  required  to  be  entitled  as  in  a  crimi- 

to  understand  what  the  courts  mean  nal  case,  as  made  requisite  by  statute, 

when  they  say,  as   they  do.  without  Of  similar  import  are  Bufifum's  Case, 

discriminating  as  to  the  kind  of  con-  13  N.  H.  14;  McClure  v.  Gulick,  17  N. 

tempt,     that    contempts    are    crimes  J.  L.  340;  Thompson   v,  Pennsylvania 

or  misdemeanors,  and  that   proceed-  R.  Co.,   48  N.    J.  Eq.  105;  People  r. 

ings  to  punish  contempts  are  criminal  Brotherson,    36    Barb.    (N.    Y.)  662; 

proceedings."     5    Crim.    Law    Mag.  People  v,  Dwyer,  90  N.  Y.  402.     Com- 

174,  §  22.  pare  People  v.  Van  Buren  (Supreme 

Contempt     Prooeedingi    Civil.  —  Au-  Ct.),  i8  N.  Y.  Supp.  734.     Affirmed  in 

thority    is,     however,     not     wanting  136  N.  Y.  252:  Daniel  r.  Capers,  4  Mc- 

which  sustains  a   contrary  view,  and  Cord  (S.  Car.)  237. 

which    holds  that  contempt  proceed-  Civil  before  Attaohment  lemei,  Crini- 

ings    for  all   contempts,    save    those  nal    afterwards. — "  Motions    and   affi- 

committed  in  facie  curice,  are  of  a  civil  davits  for  attachments  in  civil  suits  are 

character.     Thus  in  Hendryx  v.  Fitz-  proceedings  on  the  civil  side  of  court 

Patrick,  19  Fed.  Rep.  810,  it  was  held  until  the  attachment    issues,    but  as 

that  an   order  committing  a  defend-  soon  as  attachment  issues,  proceedings 

ant  for  contempt  in  refusing  to  pay  a  are   on  the  criminal  side."     U.  S.  v. 

sum  of  money  is  civil  and  not  crimi-  Wayne,  Wall.   (C.  C.)   134.     See  also 

nal.      And   Lowell,  J.,  said   in    that  Fischer  zi'.  Hayes,  7  Fed.  Rep.  96. 

case:  "We    are    aware    that    it   was  Court    Deeidei  Queetion. — It   lies   io 

at    one   time    the    opinion   of  Judge  each  instance  in  the  determination  of 

Blatchford    that    a    sum    of    money  the   trial  court  whether  the  contempt 

ordered  to  be  paid   to  a  plaintiff,  in  itself  is  civil  or  criminal.     People  v, 

a    cause    of    this    kind"    (t.^.,  costs  Rice  (Supreme  Ct.),  30  N.Y.Supp.  457. 
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Bailable. 


taw,  mere  preponderance  being  insufficient  to  convict  the  accused  ; 
but,  in  accordance  with  the  general  rule  in  criminal  cases,  proof 
of  the  alleged  offense  is  required  to  be  beyond  a  reasonable 
doubt.^ 

2.  Bailable. — A  contempt  proceeding  so  far  also  partakes  of  a 
criminal  character  that  the  party  charged  is  generally  entitled  to 
bail.» 

ETidenoe  Admiiiible  to  Show  Charaeter  lator    Co.     v.    Consolidated    Electric 

of    Contempt. — General    evidence   re-  Storage  Co.,   53  Fed.  Rep.  793.     But 

garding  damage  is  admissible  to  show  see  Ver  Straeten  v,  Lewis,  77  Iowa 

the  character  of  the  contempt.    Rogers  130. 
Mfg.  Co.  V,  Rogers,  38  Conn.  121.  AdmiMioiiB. — A  party's  own  admis- 

1.   California,— In    re    Buckley,    69  sions  may  be  evidence  against  him  in 

Cal.  I.  contempt     proceedings.       Parks     v, 

Connecticut.  —  Sherwood    v.    Sher-  Johnson,  86  Iowa  475.     Compare  also 

wood,  32  Conn.  i.  Scott  v.  Chambers,  62  Mich.  532;  In 

Minnesota, — Benlow  v,    Kellom,   52  r^  Pitman,  i  Curt.  (U.  S.)  186. 
Minn.  433.  Self  Inoriminatioa.— Where  what  con- 

New  Hampshire, — Hall   v.    Young,  stitutes  a  contempt  is  also  made  by 

37  N.  H.  134;  Bates'  Case,  55  N.  H.  statute  a  crime,  one  proceeded  against 

325.  as  for  the  contempt  cannot  be  com- 

New  Jersey,— 'Pvo'bdi.sco  v,  Probasco,  pelled  to  testify;  he   may   plead   his 

I  N.  J.  Eq.  61;    Magennis  v.   Park-  privilege  of  self  incrimination.     In  re 


30 

hurst,  4  N.  J.  Eq.  433;  State  v,  Ra 

borg,  5  N.  J.  L.  628. 

New  York. — Jackson  v,  Virgil,  3 
Johns.  (N.  Y.)  138;  Gage  v.  Denbow, 
49  Hun  (N.  Y.)  42;  Ross  v,  Butler,  57 
Hun  (N.  Y.)  no;  Sutton  v.  Davis,  6 
Hun  (N.  Y.)  237,  64  N.  Y.  633;  Gerre- 
gani  V.  Wheelwright.  8  Abb.  Pr..  N.  S. 

(N.  Y.  C.  Pl.)264. 

Tennessee. — Harwell     v.    State,     10  Stat.,  c.  29.  art.  27,  g  2.     See  also  Una 

Lea  (Tenn.)  544-  «'•  Dodd,  38  N.  J.  Eq.  460. 

West  Virginia, — State  v.  Cunning-        Ex  Parte  Evidence.— When  an  order 

ham,  33  W.  Va.  607;  State   v.  Ralph-  to   show  cause  against  a  contempt  is 

snyder,  34  W.  Va.  352.  obtained   on  ex  parte  affidavits    and 

United   States.  —  In    re    Judson,    3  evidence,  similar  evidence  is  sufficient 


Nickell.  47  Kan.  734;  In  re  McKenna, 
47  Kan.  738.  But  see  Ex  p,  Stice,  70 
Cal.  51. 

Evidence  in  Civil  Contempt.  —  The 
amount  of  redress  over  and  above  the 
statutory  fine,  in  civil  contempt  pro- 
ceedings, is  determinable  by  the  evi- 
dence as  in  any  civil  case.  People  v. 
Van  Buren,  136  N.  Y.  252;  Ky.  Gen. 


Blatchf.  (U.  S.)  148;  Accumulator  Co. 
V.  Consolidated  Electric  Storage  Co., 
53  Fed.   Rep.   793;  U.  S.   v,  Jose,  63 


to    discharge    the    same.     Witter    v. 
Lyon,  34  Wis.  564. 
8.  Georgia, — Kingsbery  v,  Ryan,  92 


Fed.  Rep.   951;    Birdsell   v,    Hagers-     Ga.  108. 

town,  etc.,  Mfg.  Co.,  i   Hughes  (U.         Indiana, — Whittem  tr.  State,  36  Ind. 

S.)  59.  196;  Baldwin  v.  State,  126  Ind.  24. 

Compare  In  re  Spencer,   Mc Arthur        Iowa. — State   v.    Archer,    48    Iowa 
&  M.  (D.  C.)  433;  Buck  V,   Buck,  60    310. 

111.   105;  State  V,  Soule,  8  Rob.   (La.)        Maine, — Androscoggin,  etc.,  R.  Co. 

V,  Androscoggin  R.  Co. ,  49  Me.  392. 

United  States. — U.    S.   v,    Jacobi,    i 
Flipp  (U.  S.)  108. 

Contra, — Matter  of  Percy,  2  Daly 
(N.  Y.)  530;  Lott  V.  Burrel,  2  Mill  (S. 
Car.)  167.  See  also  State  v.  District 
Ct.,  84  Iowa  167;  Com.  v,  McClure,  10 
W.  N.  C.  (Pa.)  466. 
By  Whom  Taken.— Generally  a  sheriff 


500. 

Preramption  in  Favor  of  Aeonsed.  —In 
like  manner  every  presumption  and 
intendment  of  innocence  is  made  in 
favor  of  the  party  charged.  Weeks  v. 
Smith,  3  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  211;  Potter  V,  Low,  16  How.  Pr. 
(N.  Y.  Supreme  Ct.)  549:  Slater  v, 
Merritt,   75    N.  Y.   268;    Whipple    v. 


Hutchinson,  4  Blatchf.  (U.  S.)  190;  may  take  bail  for  one  attached  and 
Woodruff  V.  North  Bloomfield  Gravel  committed  for  contempt.  Baldwin  v. 
Min.  Co.,  45  Fed.   Rep.  129;  Accumu-    State,  126  Ind.  24;  Anonymous,  Gilb. 

4  Encyc.  PI.  &  Pr.— 49.  769 


OharMtor  of  tht  Frooeeding.        CON  TEMP  T,  ttrietly  Pvnud. 

3.  Strictly  Punned. — It  also  naturally  follows  from  the  crim- 
inality attaching  to  contempt  of  court  that  the  proceeding  to 
redress  the  same  should  be  strictly  pursued.* 

Eq.  Rep.  184;  Danby  v.  Lawson,  Pre.  reheard  7  Fed.  Rep.  96;  U.  S.  v.  Cald- 

Ch.  110:   Anonymous,  Pre.  Ch.   331;  well,  2  Dall.  (U.  S.)  333. 

Anonymous,    2    Atk.    507;    Studd   v.  Statute  Strictly  Constmed. — Statutes 

Acton,  I  H.  Bl.  468;  Binney's   Case,  governing  proceedings  in  contempt  are 

2  Bland.  (Md.)99;  Morrises.  Marcy,  4  generally  strictly  construed.    Durden 

Ohio  83.  V.   State,  32  Ala.  579;  Batchelder  r. 

But  on  an  attachment  for  contempt  in  Moore,  42  Cal.  412;  Yoxley's  Case,  i 

disobeying  an  injunction  the  party  ac-  Salk.  351;  Ex p,  Hickey,  4  Smed.  &M. 

cused  is  not  to  be  bailed  by  the  sher-  (Miss.)  751;  In  re  Shannon,  11  Mont, 

ifif,  but  is  to  be  brought  before   the  67;  Maxwell   v.  Rives,   11    Nev.  213; 

court,  which  will  grant  bail  according  Dinsmoor  v.   Commercial   Travelers* 

to  its  discretion.     Matter  of  Vander-  Assoc.  (Supreme  Ct.),  14  N.  Y.  Supp. 

bilt,  4  Johns.  Ch.(N.  Y.)  57;  People  v.  676;  Hovey  v.  Elliott  (Super.  Ct.),  2i 

Teflft,  3  Cow.   (N.  Y.)  340.     See  also  N.  Y.  Supp.   108;  Pitt  v.  Davison,  37 

State  v.  Howell,  11  Mo.  613.  Barb.  (N.  Y.)  97;    Hovey  v,  Elliott, 

Amount  of  BaiL — On  an  attachment  (N.    Y.    1895),    39    N.   £.    Rep.   841, 

against  a  sheriff  direction  should  be  affirmed  in  21  N.  Y.  Supp.  108  supra, 

given  the  coroner  as  to  the  amount  of  See  also  Arnold  v.  Com.,  80  Ky.  300; 

bail.     Peoples.  Chapman,  i  Cow.  (N.  People    v.  Oyer  &   Terminer  Ct.,  36 

Y.)   579;   People  V,  Lowndes,  i    Hall  Hun  (N.  Y.)  277;  State  ».  Frew,  24  W. 

(N.  Y.)  225;  Atlantic,  etc.,  Tel.  Co.  v,  Va.  416. 

Baltimore,    etc.,    R.    Co.,   46    N.    Y.  Contra, — Pitt  v,   Davison,  12  Abb. 

Super.  Ct.  377;    Haight  v.  Lucia,  36  Pr.  (N.  Y.  Supreme  Ct.  385,  reversed 

Wis.  355.  in  37  Barb.  (N.  Y.),  97  supra;  State  f^. 

1.  Thus  in  Skiff  v.  State,  2  Iowa  Galloway,  5  Coldw.  (Tenn.)  326. 
550,  it  was  held  that  proceedings  and  Scope  of  Prooeedingi  not  Extended,— 
punishments  in  contempt  must  be  The  general  policy  of  the  law  is 
carefully  exercised  and  the  law  against  the  extension  of  the  scope  of 
strictly  followed;  so,  where  the  only  proceedings  in  contempt.  Haskett  9. 
record  in  a  contempt  proceeding  was  State,  51  Ind.  176.  But  the  legisla- 
**  H.  J.  S.  fined  for  contempt  $50;  for  ture  may  regulate  and  enlarge  the 
a  second  contempt  f  100,  and  ordered  process  within  certain  limits.  Haw- 
to  be  committed  for  three  days,  and  kins  v.  State,  125  Ind.  570;  State  v. 
mittimus  issued  to  sheriff  to  confine  McClaugherty,  33  W.  Va.  250. 
said  H,  J,  S.  in  jail  three  days,""  the  Waiver  of  Irregnlaritiee. — Failure  to 
party  was  discharged  from  custody  object  in  time  may  be  deemed  a  waiver 
and  released  from  the  fine  because  the  of  irregularities.  In  r^Chceseman,  49 
record  did  not  contain  ^^  the  statement  N.  J.  L.  115;  Watson  v*  Fitzsimmons, 
of  facts"*  upon  which  the  contempt  5  Duer(N.  Y.) 629;  Peoples'.  Kearney, 
was  based.  To  same  effect  are  Tay-  21  How.  Pr.  (N.  Y.  Supreme  Ct.)  74; 
lor  V.  Roe,  68  L.  T.  213;  Hampden  v.  Sickels  v.  Borden,  4  Blatchf.  (U.  S.) 
Wallis,  54  L.  J.  Ch.  83;  Shurrock  v.  14,  and  the  appearance  of  a  prose- 
Lillie,  52  J.  P.  263;  Heard  v.  Callo-  cutor  and  his  joinder  in  error  are  such 
way,  51  Ga.  314;  Murphy  v.  Abbott,  a  waiver  on  appeal.  Beck  r.  State,  72 
13  111.  App.  68;  Winslow  v,  Nayson,  Ind.  250.  See  People  v.  Dutchess 
113  Mass.  411;  Whipple  v.  Brown,  County  (Supreme  Ct.),  20  N.  Y.  Supp. 
Harr.  (Mich.)  436;  Jackson  v.  Virgil,  3  329. 

Johns.  (N.  Y.)  138:  Weeks  v.  Smith,  3  Lrregnlarltlee  Cured.— So  also  irregu- 

Abb.    Pr.  (N.  Y.   Supreme   Ct.)  2u;  larities  may  be  cured  by  proper  steps 

Bristol  V,  Pearson,   ioq  N.  Car.  718;  taken   in  time.     Morris  v.  Walsh,  9 

Ex    p,    Heister,    5     Cine.    L.    Bull.  Bosw.  (N.  Y.)  636.     See    Matter   of 

(Ohio)    286.      See    also    Dowden     v,  Steinert,  24  Hun  (N.  Y.)  246. 

Junker,  48  N.  J.  Eq.  554;  Matter  of  Slight  Irregnlaritiei  may   be   disre- 

Dissosway,  91    N.   Y.  235;  People  v,  garded.     Martin  t^.  Burgwyne,  88  Ga. 

Oyer  &  Terminer  Ct.,  36  Hun  (N.  Y.)  78;  Gillies  v,  Kreuder,  i  Dem.  (N.  Y.) 

277;  Ex  p,  Robertson,  27  Tex,  App.  349;  Robbins  v.  Gosham,  25  N.  Y.  588. 

628;  Fischer  V.  Hayes,  6  Fed.  Rep.  63,  Compare  Treherne  v.   Dale,  27   Cb. 

770 


Ohwaeter  ol  the  Prooeediiiff.        CON  TEMP  T.  BpedaL 

Collateral  Katters  not  EzaminaUo. — It  is  in  keeping  with  the  strict 
pursuance  of  the  proceedings  that  no  collateral  questions,  or  ques- 
tions involving  the  merits  or  the  justice  of  the  cause  in  which  the 
offense  arises,  are  examinable  at  the  hearing.* 

Froseentor  in  Defanlt. — Where  the  one  who  is  seeking  redress  by 
means  of  a  contempt  proceeding  is  himself  guilty  of  disobedience, 
his  application  therefor  will  not  be  granted.' 

4.  Summary. — Contempt  proceedings  instituted  for  the  purpose 
of  punishing  the  ofiense  committed  "  i «  facie  curia**  are  sum- 
mary in  the  very  broadest  sense  of  that  word  ;  •  but,  using  the  ex- 
pression "  summary"  in  the  sense  of  being  tried  before  the  court, 
without  the  right  to  a  jury,  the  proceeding  may  be  said  to  be  a 
summary  one,  no  matter  what  the  character  of  the  contempt.* 

6.  SpeciaL — The   proceeding    is  also   generally   treated   as  a 

Div.   66;    Whipple   v,  Hutchinson,   4        North  Carolina, — State  v.  Woodfin, 

Blatchf.  (U.  S.)  190.  5  Ired.  (N.  Car.)  199. 

1.  Rogers   Mfg.  Co.   v,  Rogers,  38         Texas, — Crow  r.  State,  24  Tex.  12. 
Conn.  121;  Remley  V.  De  Wall,  41  Ga.         United  States. — King  v.  Ohio,  etc., 
466;  Cunningham  v.  Pell,  6  Paige  (N.  R.  Co.,  7  Biss.  (U.  S.)  529;  King  v. 
Y.)  655;  People  V,  Spalding,  2   Paige  Wooten,  54 Fed.  Rep.  612. 

(N.  Y.)  326;  Langerman  v,  McAdam  Thus  in  Com.  v.  Snowden,  i  Brewst. 
(C.  PI.),  26  N.  Y.  Supp.  755;  People  r.  (Pa.)  218,  the  court  said,  **  The  process 
Bergen,  53  N.  Y.  404;  Stearns  v,  Eaton  of  attachment  for  contempt  is  a  sum- 
(Supreme  Ct.),  17  N.  Y.  Supp.  687;  mary  remedy  which  has  been  exercised 
Albany  City  Bank  v.  Schermerhorn,  by  the  courts  in  England  as  far  back 
Clark  Ch.  (N.  Y.)  297;  Brown  v.  An-  as  the  annals  of  the  law  extend." 
drews,  I  Barb.  (N.  Y.)  227;  Roemer  v,  Dae  ProoaMOf  Law. — But  in  no  sense 
Newman,  19  Fed.  Rep.  98;  Howard  t^.  does  the  proceeding  violate  the  con- 
Mast,  33  Fed.  Rep.  867.  See  also  Park-  stitutional  provisions  guaranteeing 
hurst  V.  Kinsman,  2  Blatchf.  (U.  S.)  a  fair  trial  to  every  one.  State  v, 
76;  Ex  p,  Judson,  3  Blatchf.  (U.  S.)  Mitchell,  3  S.  Dak.  223;  Eagan  v, 
89;  and  VIII.  4.  c.  Want  of  Formal  Lynch  (N.  Y.  Super.  Ct.),  3  Civ.  Pro. 
Requisites,  infra.  But  compare  Bird-  Rep.  236.  But  compare  in  this  connec- 
sell  V,  Hagerstown,  etc.,  Mfg.  Co.,  i  tion  an  interesting  article  entitled  The 
Hughes  (U.  S.)  59.  History  of  Constructive  Contempts  in  33 

2.  Manning  v,  Perkins,  16  Iowa  71;  Alb.  L.  J.  145. 

Dowden  v.  Junker,  48  N.  J.  Eq.  554.  In  Georgia  it  is  provided  by  statute 

3.  Androscoggin,  etc.,  R.  Co.  v.  An-  that  where  an  attorney,  ruled  as  for  a 
droscoggin  R.  Co.,  49  Me.  392;  Crow  contempt  for  not  paying  over  money 
V,  State,  24  Tex.  12;  Ex  p.  Terry,  128  collected  by  him.  puts  in  his  answer, 
U.  S.  289;  Savin,  Petitioner,  131  U.  S.  which  is  traversed,  the  issue  thus 
267;  State  V,  McClaugherty,  33  W.  Va.  raised  is  triable  before  a  jury.  Smith 
250.  V.  Bush,  58  Ga.  121. 

4.  Cclorado.^Vi\xgYies  v.  People,  5  In  Kentucky  the  legislature  has  so 
Colo.  436;  Cooper  v.  People,  13  Colo,  far  regulated  the  proceeding  in  con- 
337.  tempt  that  it  requires  the  judge  to  im- 

Indiana, — Kernodle    v.    Cason,    25  panel  a  jury  whenever  the  gravity  of 

Ind.  362.  the  ofifense  demands  a  greater  punish- 

Kansas, — State  v.  Cutler,  13  Kan.  ment  than  an   imprisonment  not  ex- 

131.  ceeding  thirty   hours'  duration   or  a 

Maine, — Androscoggin,  etc.,  R.  Co.  fine   not  in  excess  of  thirty  dollars. 

V,  Androscoggin  R.  Co.,  49  Me.  392.  Arnold  v.  Com.,  80  Ky.  300. 

New  Hampshire, — Bates'   Case,    55        In    North   Carolina    the   impaneling 

N.  H.  325.  of  a  jury  lies  within  the  discretion  of 

New     York, — In    re    M'Adam    (Su-  the  judge.     Baker  v.   Cordon,  86  N. 

preme  Ct.),  5N.  Y.  Supp.  387,  affirmed  Car.  116.     Sec  also  VIII.  2.  b,  Right 

in  7  N.  Y.  Supp.  454.  to  Trial  by  Jury,  infra^ 
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special  one,  distinct  and  separate  from  the  suit  out  of  which  it  has 
arisen.* 

6.  Pleadings  Generally. — The  particulars  of  the  proceeding  are 
treated  more  fully  and  in  detail  in  subsequent  sections.* 

AbMnoe  of  Tediiiieal  Pleading!. — It  may,  however,  be  laid  down  as  a 
general  proposition  of  law,  that  the  process  for  contempt  of  court 
is  characterized  by  an  absence  of  formal  and  technical  pleadings.' 

n.  EhTITLIVG  the  PBOCEEnnra — OeneraUy. — No  uniformity  of 
opinion  and  no  settled  doctrine  can  be  predicated  with  reference 
to  the  proper  method  of  framing  the  title  to  proceedings  in  con- 
tempt. 


1.  Lester  v.  People,  150  III.  408; 
First  Cong.  Church  v.  Muscatine,  2 
Iowa  69;  McDermott  v.  Clary,  107 
Mass.  501;  Matter  of  Dissosway,  91 
N.  Y.  235;  People  v.  Cartwright,  11 
Hun  (N.  Y.)  362;  People  v.  Mead,  i 
N.  Y.  Crim.  Rep.  417;  Boon  v,  Mc- 
Gucken  (Supreme  Ct.),  22  N.  Y.  Supp. 
424;  Erie  R.  Co.  v.  Ramsey,  45  N.  Y. 
637;  Brinkley  v.  Brinkley,  47  N.  Y.  40. 

In  re  Williamson's  Case,  26  Pa.  St. 
9,  it  was  held  that  the  proceeding 
against  a  party  for  contempt,  when 
contempt  was  committed,  and  the  trial 
pending,  are  entirely  distinct  things, 
as  much  so  as  an  indictment  for  per- 
jury and  the  cause  in  which  the 
false  oath  was  taken.  Fanshaw  v. 
Tracy,  4  Biss.  (U.  S.)  490;  Baltimore, 
etc.,  R.  Co.  V,  Wheeling,  13  Gratt. 
(Va.)  40;  Haight  v.  Lucia,  36  Wis. 
355.  See  also  Leland  v.  Smith,  3 
Daly  (N.  Y.)  309.  But  compare  Fisch- 
er v.  Hayes,  6  Fed.  Rep.  63. 

Contempt  is  Indiotable. — So  distinct 
are  the  proceedings  for  contempt  that 
it  was  held  in  U.  S.  v,  Jacobi,  i  Flipp. 
(U.  S.)  108,  that  *'any  wilful  con- 
tempt "  (such  as  disobeying  a  sub- 
poena), "  which  U.  S.  courts  may  deal 
with  may  be  regularly  prosecuted 
by  indictment." 

Contempt  Prooeedingt  not  Efpedal. — On 
the  contrary,  however,  it  was  held  in 
the  case  of  Ex  p.  Ah  Men,  77  Cal. 
198,  that  a  contempt,  although  a 
specific  criminal  offense,  is  presented, 
as  matter  of  practice,  in  ike  cause 
or  proceedings  out  of  which  it  arose^  and 
not  as  a  separate  proceeding.  Of 
like  effect  are  State  v.  Davis,  2  N.  Dak. 
461;  Martin  z/.  Huson,  42  Ga.  83;  Le- 
land V.  Smith,  3  Daly  (N.  Y.)  309;  An- 
drew V.  Andrew,  62  Vt.  495;  Curtis  v, 
Gordon,  62  Vt.  340.  See  also  Smith  v, 
McQuade  (Supreme  Ct.),  36  N.  Y.  St. 
Rep.    557.     dnfra,   Doyle   v.   Doyle, 


4  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
265. 

2.  See  III.  fnsiituiing  the  Proceed- 
ing and  IV.  Primary  Process^  infra. 

8.  Thus  in  a  proceeding  to  attach 
a  defendant  to  a  bill  in  equity  for 
violating  a  restraining  order  of  the 
chancellor  in  collecting  certain  assets 
of  an  estate  of  which  he  was  one  of 
the  administrators,  the  petition  is  suf- 
ficiently framed  if  it  alleges  a  large 
amount  of  assets  without  going  into 
particulars.  Williams  r.  Lampkin.  53 
Ga.  200. 

Of  like  effect  see  State  v.  Cutler, 
13  Kan.  131;  Buck  v.  Buck,  60  111. 
105;  Silvers  v.  Traverse,  82  Iowa 
52;  Sweeny  v.  Traverse,  82  Iowa  720; 
States.  Gulick,  17  N.  J.  L.  435;  Thom- 
as V.  Cameron,  17  Wend.  (N.  Y.)59»* 
Mitchell  V.  Roulstone,  i  Hall  (N.  Y.) 
210:  State  V.  McKinnon,  8  Oregon 
487.  See  also  Reynolds  v.  McElhone, 
20  How.  Pr.  (N.  Y.  Supreme  Ct.)454. 

Written  Evidenee.  —  By  statute  in 
Iowa  evidence  in  contempt  proceed- 
ings is  required  to  be  reduced  to  writ- 
ing and  made  part  of  record.  Skibb  v. 
State,  2  Iowa  550;  Jordan  v.  Circuit 
Ct.,  69  Iowa  177;  Oehlschlager  r.  Cir- 
cuit Ct.,  69  Iowa  177;  Scott  V.  Cham- 
bers, 62  Mich.  532;  Fernald  v.  Ladd,  4 
N.  H.  370.  Compare  Stater.  Myers,  44 
Iowa  580;  Ex  p,  Newman  (Ohio),  i 
West.  L.  J.  168. 

Defects  may  be  Cored  by  proper 
amendments  as  in  other  proceedings. 
Maloney  v.  Traverse,  87  Iowa  306; 
Worland  v.  State,  82  Ind.  49;  Morris 
V.  Walsh,  14  Abb.  Pr.  (N.  Y.  Super. 
Ct.)  387. 

Freenmptioni. — Every  presumption  is 
made  in  favor  of  the  regularity  of  a 
court's  record  in  contempt  proceedings. 
Holman  v.  State,  105  Ind.  513;  Com. 
V,  Newton,  i  Grant's  Cas.  (Pa.)  453* 
See  also  Columbia  Water  Power  Ca 
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Bittinotive. — It  would  naturally  follow  from  the  fact  that  the  proc- 
ess is  generally  deemed  criminal  and  special,^  that  it  should 
properly  have  a  title  of  its  own,  and  thus  we  generally  find  that 
when  cases  accentuate  the  criminal  and  special  character  of  the 
proceeding  the  doctrine  of  a  specific  title  is  also  laid  down.* 

Hot  Dirtinotive. — Other  cases,  on  the  contrary,  hold  that  the  pro- 
ceeding is  not  properly  docketed  under  a  specific  title  of  its  own, 
but  is  presented  in  the  cause  out  of  which  it  arose.' 

DiBtinotive  after  Attadhment  Imed. — Still  another  class  of  cases,  pro- 
ceeding apparently  on  the  theory  that  the  proceeding  does  not 
assume  definiteness  until  after  the  issuance  of  the  attachment, 
lays  down  the  doctrine  that  up  to  that  time  the  title  is  as  of  the 
suit  in  which  offense  arose,  but  subsequent  thereto  all  the  papers 
must  be  specially  entitled.* 

V,  Columbia,  4  S.  Car.  388;  Easton  v,  order  to  show  cause,  prosecuted  in  the 

State,  39  Ala.  551.  action;  the  other  is  an  original  special 

1.  See  I.  Character  of  the  Proceedings  proceeding  against  the  accused  in  the 
supra.  name  of  the  people."    People  v.  Craft, 

2.  In  Delaware  interrogatories  in  7  Paige  (N.  Y.)  325.  See  also  Matter 
an  attachment  for  contempt  should  be  of  Yonkers  Board  of  Health,  69  Hun 
entitled  in  the  name  of  the  state,  and  (N.  Y.)  no;  Brown  v,  Andrews,  i 
not  that  of  the  party.     Rice  v.  Small,  Barb.  (N.  Y.)  227. 

I  Del.  Ch.  68.  In  South    Carolina  suit   is    properly 

In  Pennsylvania  the  practice  is  simi-  at  instance  of  *'the  State."    State  v. 

lar.     Respublica  v,  Newell,  3  Yeates  Sheriff,  i  Mill  (S.  Car.)  145. 

(Pa.)  407.  In  Tennessee  a  similar  practice  pre- 

In  Illinois  "  The  People  vs, "  is  vails.  Nelson  v.  Ewell,  2  Swan  (Tenn.) 

held  the  appropriate  title.     Crook  v.  271. 

People,  16  111.  534;  Lester  v.  People,  In   United   States  Courts  "an  action 

150  ill.  408;  Beattie  v.  People,  33  111.  for  contempt  is  a  criminal  action;  the 

App.  651;  Rawson  v.  Rawson,  35  111.  United    States    is   a   party    thereto." 

App.  505.  Durant     v,    Washington     County,    i 

In  Iowa  a  contempt  proceeding   is  Woolw.  (U.  S.)  377;  In  re  EUerbe,  4 

considered    independent   of  the    suit  McCrary  (U.  S.)  449. 

out  of  which  it  arises,  and  it  need  not  In    Wisconsin  contempt  proceedings 

be  entitled  as  of  the  original  cause,  are  special  and  criminal  in  character, 

First  Cong.   Church  v,  Muscatine,  8  and  the  state  is  the  real  plaintiff  or 

Iowa  69.  prosecutor.     Haight  v.  Lucia,  36  Wis. 

In  the  same    state    an    attachment  355. 

against  a  judge  for  violating  a  peremp-  8.  Lyon    v.    Lyon,    21    Conn.    185; 

tory    mandamus   should  run    against  Mackenzie  v,  Mackenzie,  11  Eng.  L. 

him  in  his  individual,  and  not  only  in  J.    Eq.  41;   Manderscheid  v.   District 

his  official,  name.     State  v.  Smith,  9  Ct.,  69  Iowa  240;  Winslow  v.  Nayson, 

Iowa  334.  113  Mass.  411;  Brown  v.  Andrews,  i 

In  Kentucky  it  is  held  that  the  pro-  Barb.  (N.  Y.)  227;  Pitt  v,  Davison,  37 

ceedings  should  be  entitled  in  the  name  N.  Y.  235;  Erie  R.  Co.  v,  Ramsey,  45  N. 

of  the  "  Commonwealth."     Arnold  v.  Y.   637;   Andrew   v,   Andrew,  62  Vt. 

Com.,  80  Ky.  300.  495« 

In  Massadhusetts  they  are  brought  in  Thus   in   Ex  p.  Ah   Men,   77  Cal. 

the  name   of  "The  State."     McDer-  198,  while  the  proceeding  was  held  to 

mott  r.  Clary,  107  Mass.  501.  be  a  specific  criminal  one,  it  was  not 

In    New  York   there    seems    to    be  considered   "a    separate    proceeding 

very  little  uniformity  of  decision.     In  with  a  title  of  its  own." 

People  V.  Patten  (Supren^p  Ct.),  3  N.  4.  Rex  v.  Sheriff,  2  East  181;  Bevan 

Y.  Supp.   304,  the  court  said:  "Two  v.  Bevan,   3   T.    R.   601;    Stafford   v, 

methods  are  provided  for  the  trial  and  Brown,  4  Paige  (N.  Y.)  360;  Matter  of 

punishment  of  contempt — one  by  an  Bronson,  la  Johns.  (N.  Y.)46o;  People 
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Immateriality. — But  the  question  of  title  to  the  proceeding  in  con- 
tempt is,  after  all,  not  a  matter  of  vital  importance,  and  is  fre- 
quently left  to  the  discretion  of  the  party  seeking  the  redress.* 

in.  IHBTITUTIHG  THE  Pboceedotg— 1.  Discretionary  with  the  Court 
— The  doctrine  is  well-nigh  without  exception,  that  the  issuance 
vel  non  of  contempt  proceedings  lies  in  every  instance  in  the 
sound  discretion  of  the  court.* 

iMuanoe  during  Vaeation. — As  a  general  rule,  a  judge  at  chambers 
cannot  issue  an  attachment  for  contempt  of  court.  In  some 
states,  however,  this  power  is  expressly  conferred  by  statute ;  but 
the  right  must  not  be  abused^  and  when  wrongfully  exercised  is 
reversible  on  appeal.* 

2.  Effect  of  Laches. — It  is  also  a  well-established  doctrine  that 

V,  Ferris,  9  Johns.  (N.  Y.)  159;  Folger  2  Johns.  Ch.  (N.  Y.)  505;  Watrous  v. 

V.  Hoogland,  5  Johns.  (N.  Y.)235;  U.  Kearney,   79  N.  Y.  496;    Murray  v. 

S.  V.  Wayne,  Wall.  (C.  C.)  134;  State  Berry,  113  N.  Car.  46;  State  v.  Thur- 

V.  Harper's  Ferry  Bridge  Co..  16  W.  mond,  37  Tex.  340;  Brown  v.  Furze,  2 

Va.  864;  Ruhl  ».  Ruhl,  24  W.  Va.  279;  Rich.  (S.  Car.)  530;  Ex  p.  Beebees.  2 

State  V.  Irwin,  30  W.  Va.  404.  Wall.  Jr.  (U.  S.)  127.    Compare  People 

1.  Thus  in  Beck  v.  State,  72  Ind.  'v.  Rice  (Supreme  Ct.),  26  N.  Y.  Supp. 

250,  it  was  held  that  a  proceeding  by  345. 

attachment  to  enforce  a  court's  order  Order  Abtolute  or  Nin. — ^Whether  in 

disobeyed   in  a  civil  suit   is  not  re-  any   given   instance  a  final  order  of 

quired  to  be  entitled  in  the  case  in  attachment  or  a  rule  nisi  shall  issue 

which  order  was  passed,  but  that  it  rests  in  the  court's  discretion.    Matter 

is    sufficient  if  such   notice  contains  of  Stacy,  10  Johns.  (N.  Y.)  328;  Matter 

enough   really  to  inform  the  parties,  of  Vanderbilt,  4  Johns.  Ch.  (N.  Y.)  57. 

See  also  People  v,  Diedrich,  141   111.  See  also  State  v,  Matthews,  37  N.  H. 

665;  Matter  of  Bronson,  12  Johns.  (N.  450;  Bates'  Case,  55  N.  H.  325;  Robb 

Y.)  460:  Stafford  v.   Brown,  4  Paige  r. Pepper,  11 W.  N.  C.  (Pa.) 497;  M'Cre- 

(N,    Y.)  360;    People   v.    Patten   (Su-  dierr.  Senior, 4  Paige (N.  Y.)37S;  Peo- 

preme  Ct.),  3  N.  Y.  Supp.  304;  People  pie  v.  Edson,  51  N.  Y.  Super.  Ct.  238; 

V,  Craft,  7  Paige  (N.  Y.)  325;  Ex  p.  Fanshawe  v.  Tracy,  4  Biss.  (U.  S.)490. 

Spooner,  5  N.  Y.  City  Hall  Rec.  109;  A  Mandamni  Compelling  the  IwaaBee 

J^£  Rea,  14  Cox  C.  C.  139;  Ex p.  Berg-  of  **a  rule  to  show  cause  why  a  party 

man,  3  Wyoming  396.     Compare  Mac-  should  not  be  punished  for  contempt" 

kenzie  v.  Mackenzie,  11  Eng.  L.  &  £q.  will  not  be  granted  by  a  superior  court 

41.  against  the  judge  of  a  District  Court. 

8.  Thus  where  a  motion  was  made  to  Ex  p.  Powers,  4  La.  Ann.  105;  Merced 

commit  a  judgment  creditor  as  for  a  Min.  Co.  v,  Fremont,  7  Cal.  130.    But 

contempt  for  seeking  to  sequestrate  the  see,  contra^  Ortman  v.  Dixon,  9  Cal. 

tithes  and  profits  of  a  vicarage,  to  en-  23;  Kimball  v.  Morris,  2  Met.  (Mass.) 

force  his  judgment,  over  which  tithes,  573. 

etc.,  there  had  been  appointed  a  re-  Contempt  Prooees  Discounged. — "The 
ceiver,  the  court  refused  to  pass  the  court  will  discourage  motions  to  corn- 
order,  inasmuch  as  said  creditor  paid  mit  where  no  real  case  for  committal 
all  the  costs  and  undertook  to  deal  with  is  made,  and  only  an  apology  and  costs 
said  tithes,  etc.,  under  court's  order  are  asked  for."  Plating  Co.  v.  Far- 
only,  and  in  accordance  therewith,  quharson,  17  Ch.  Div.  49.  See  also 
Hawkins  z/.Gathercole,  12  Eng.L.&  Eq.  Mongie  v,  Cheney,  i  Hill  (S.  Car.)  145. 
347;  /nr^Wray,36Ch.  Div.  138;  Wyatt  Where,  on  a  rule  against  an  attor- 
V.  Magee,  3  Ala.  94;  Wikle  v,  Silva,  ney  for  not  paying  over  money  to  his 
70  Ga.  717;  Kingsbery  v.  Ryan,  92  Ga.  client,  it  appears  that  the  latter  is  not 
108;  Clark  V,  People,  i  111.  340;  Bates'  entitled  to  such  money,  the  rule  will 
Case,  55  N.  H.  325;  Smith  v.  State,  31  be  discharged.  Hynman  v.  Washing- 
N.  J.  L.  216:  Post  7/. Van  Dine,  i  Johns,  ton.  2  McCord  (S.  Car.)  493. 
Cas.  (N.  Y.)  412;  Joyce  V.  Holbrook,  2  3.  See  article  Chambers  and  Va- 
Hilt.  (N.  Y.)  94;  Brasher  v»  Cortlandt,  cation,  II.  9.  Punishing  /or  Contempt 
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application  for  the  proceeding  must  be  made  within,  a  reasonable 
time,  otherwise  the  right  thereto  will  be  lost.* 

3.  Prerequisite  Conditions — a.  Contempts  in  Court's  Pres- 
ence.— As  the  primal  object  of  attachment  for  contempt  is  to 
secure  the  presence  of  the  offending  party  in  court,*  nothing  is 
better  established  than  that  one  guilty  of  a  contempt  in  the 
presence  of  the  court  may  be  forthwith  condemned  by  the  court, 
without  process  of  any  kind.* 

Evidenoe  not  SeqniBite. — In  such  cases  there  is  need  of  no  evidence 
to  substantiate  the  charge.* 

Withoat  Affidavit. — It  is  also  well  settled  that  the  affidavit  setting 
forth  the  ground  upon  which  the  proceedings  are  sought,  ordi- 
narily essential  in  the  procedure,  is  wholly  unnecessary  in  con- 
tempts  committed  in  the  immediate  presence  of  the  court.* 

1.  James  V.  Downes,  i8  Ves.  Jr.  522;  Louisiana, — State  v,   Soule,  8  Rob. 

Middlebrook   v.  State,  43  Conn.  257;  (La.)  500;  State  z'.  Judges,  32  La.  Ann. 

Jourden  z/.  Hawkins,  17  Johns.  (N.  Y.)  1256. 

35;  People  v.Gilleland,  7  Johns.  (N.  Y.)  Michigan,  —  Langdon  v.  Judges,  76 

555;  McCormick  v.  Jerome,  3  Blatchf.  Mich.  358. 

(U.  S.)486;  Mongie  v.  Cheney,  i  Hill  Missouri, — Greene  County  v.  Rose, 

(S.  Car.)  145.  38  Mo.  390. 

Thus  an  attachment  for  contempt  New  Hampshire,  —  State  v.  Mat- 
was  denied  where  a  husband  refused  thews,  37  N.  H.  450;  Bates'  Case,  55 
to  pay  certain  instalments  of  alimony,  N.  H.  325. 

long  after  proceedings  of  divorce,  in  New  York, — 2  N.  Y.  Rev.  Stat.  278, 

which  the   same  were   ordered,  were  §  12  ;  Matter  of  Percy,  2  Daly  (N.  Y.) 

finally  closed.     DeLossy  v.  DeLossy,  530.      In   Seeley's  Case,   6   Abb.   Pr. 

62  L.  T.  704.  (N.  Y.  Supreme  Ct.)  217,  note,  it  was 

Statute    of  Limitationi. — In   lilinois,  held   that    summary    punishment    of 

by  Rev.  Stat.,  c.  38,  §4,  div.  4,  a  charge  direct  contempts  was  necessary  only 

of  criminal  contempt  may  be  barred  where  attachment  issued  in  the  first 

by  limitations.     Beattie  v.  People,  33  instance,  not  if  proceeding  was  begun 

111.  App.  651.     But  see  Cake  v.  Bird  on  an  order  to  show  cause. 

(Pa.,  1888),   15  Atl.   Rep.   774,    where  United  States. —Ex  p.  T^rry,  12%  \]. 

a  plea  of  the  statute  was  disallowed.  S.  289;  Savin,  Petitioner,  131  U.  S.  267. 

And    compare  Brockway  v,  Wilber,  5  Actual  Fresenoe. — The  term  "in  view 

Johns.  (N.  Y.)  356;  People  v.  Rice  (Su-  of  the  court,"  used  with  reference  to 

preme  Ct.),  26  N.  Y.  Supp.  345.  direct  contempts,  is  held  to  mean  act- 

3.  Exp.  Peirie,  38  111.  498;  Clay  v.  ual  presence.  In  re  Wood,  82  Mich. 
Quarter  Sessions,  Sneed  (Ky.)  189;  75;  Langdon  z^.  Judges,  76  Mich.  35S. 
Matter  of  Smethurst,  2  Sandf.  (N.  Y.)  But  see  Ex  p,  Terry,  128  U.  S.  2S9. 
724;  Jackson  v.  Smith,  5  Johns.  (N.  Y.)  In  New  York,  under  Laws  1^83,  c. 
115;  Matter  of  Steinert,  24  Hun  (N.  Y.)  378,  §  8,  "no  order  to  punish  for 
246;  U.  S.  V,  Green,  3  Mason  (U.  S.)  contempt,  in  suing  without  leave  of 
482;  Com.  V,  Dandridge,  2  Va.  Cas.  408.  court  a  receiver  appointed  in  proceed- 
In  Rhode  Island  it  is  not  necessary  ings  to  sequestrate  the  property  of 
for  any  process  to  issue  in  order  that  an  insolvent  corporation,  can  be  made 
a  person  may  be  actually  in  contempt,  without  notice  to  the  attorney-gen- 
Hazard  v,  Durant,  11  R.  I.  195.  eral."     Langdon   v.  New  York  Book 

8.  Connecticut, — Holcomb  v.  Cornish,  Co.  (Super.  Ct.),  14  N.  Y.   Supp.  308. 

8  Conn.  379;  Middlebrook  v.  State,  43  4.  Easton    v.    State,    39  Ala.    551  ; 

Conn.  257.  Whittem  v.  State,   36  Ind.  196;  Ex  p, 

Kansas, — State  v.  Henthorn,  46Kan.  Wright,  65  Ind.  504  ;  State  v,  Gibson, 

613:  Matter  of  Noonan,  47  Kan.  771.  33  W.  Va.  97.     But  see  People  v,  Bar- 

Kentucky, — In  re  WooUey,  1 1  Bush  rett  (Supreme  Ct.),  9  N.  Y.  Supp.  321. 

(Ky.)  95.  5.  Exp,  Sternes,  77  Cal.  156;  Mur* 
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b.  Contempts  out  of  Court's  Presence — Ti)  Clear  Stau- 

ment  of  Facts. — In  another  species  of  contempt  of  court  a  proper 
foundation  must  first  be  laid  before  the  process  issues,  and,  first  of 
all,  the  application  for  process  must  contain  a  statement  of  that 
which  constitutes  the  contempt,^  and  there  must  also  of  necessity 
be  some  decree,  order,  or  mandate  regularly  passed  by  the  court, 
and  capable  of  being  disobeyed.* 


phy  V.  Wilson,  46  Ind.  537;  People  v. 
Kelly,  24  N.  Y.  74;  People  v.  Oyer  & 
Terminer  Ct..  27  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  14:  People  V,  Miller  (C. 
PL),  29  N.  Y.  Supp.  305. 

1.  Parkhurst  v.  Kinsman,  2  Blatchf. 
(U.  S.)  76;  Perry  v.  State,  3  Greene 
(Iowa)  550;  Exp,  Wright,  65  Ind.  504; 
Wicker  v.  Dresser,  14  How.  Pr.  (N. 
Y.  Supreme  Ct.)  465.  See  also  Welch 
V.  Barber,  52  Conn.  147  ;  Mitchell  v, 
Roulstone,  I  Hall  (N.  Y.)  218. 

Court  may  Aet  Sua  Sponte. — But  the 
court  may,  even  in  contempts  out  of  its 
presence,  act  sua  sponte,  and  without 
preliminary  information  institute  the 
proceedings.  People  v.  Oyer  &  Ter- 
miner Ct.,  27  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  14;  People  V.  Court  of  Ses- 
sions (Supreme  Ct.),  31  N.  Y.  Supp. 
373.     Contra,  In  re  Smith,  52  Kan.  13. 

And  where  the  proper  proof  is  filed 
on  the  issuance  of  an  attachment 
against  a  sheriff,  no  proof  is  necessary 
on  issuing  a  second  attachment,  as  that 
filed  in  the  first  case  inures  to  the  ben- 
efit of  the  second.  People  v.  Brown, 
I  How.  Pr.  (N.  Y.)67. 

Judicial  Notice. — Courts  will  also 
sometimes  take  judicial  notice  of  their 
own  orders  in  proceedings  in  contempt 
for  their  violation,  so  that  preliminary 
proof  of  the  same  becomes  unneces- 
sary. Jordan  v.  Circuit  Ct.,  69  Iowa 
177  ;  Oehlschlager  v.  Circuit  Ct.,  69 
Iowa  177;  Burke  v.  Territory  (Okla., 
1894),  37  Pac.  Rep.  829.  And  see  Lang- 
don  V.  Judges,  76  Mich.  358;  Latimer 
V,  Barmore,  81  Mich.  592  ;  State  v. 
Judge,  31  La.  Ann.  116.  But  compare, 
contra.  In  re  Smith,  52  Kan.  13. 

Diiobedience  Distinctly  Set  Forth.  — 
What  a  person  can  be  required  to  do 
must  be  distinctly  ascertained  before 
an  attachment  for  contempt  can  law- 
fully issue  for  the  disobedience  of  an 
order  of  court.  Sutton  v,  Davis,  6 
Hun  (N.  Y.)237;  Birchett  v.  Boiling, 
5  Munf.  (Va.)442;  Rielay  v.  Whitcher, 
18  Ind.  45S  ;  Hall  v.  Young,  37  N.  H. 
134.  Compare  Roemer  v»  Newman,  19 
Fed.  Rep.  98. 


But  conclusive  guiltiness  need  not 
be  established  by  preliminary  allega- 
tions. Hills  V,  Peekskill  Sav.  Bank, 
30  Hun  (N.  Y.)  546;  Clark  r.  Clark, 
117  N.  Y.  622. 

8.  Benbow  v,  Kellom,  52  Minn.  433; 
McKelsey  v.  Lewis,  3  Abb.  N.  Cas. 
(N.  Y.  Super.  Ct.)6i;  Watson  r.  Filz- 
Simmons,  5  Duer  (N.  Y.)  629;  Tinkcy 
V.  Langdon,  60  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  180;  McKinney*s  Esute,  2 
W.  N.  C.  (Pa.)  156;  McGittigan's 
Estate,  I  W.  N.  C.  (Pa.)  21  ;  Chew's 
Estate,  3  W.  N.  C.  (Pa.)  392;  Birch- 
ett V,  Boiling,  5  Munf.  (Va.)  442. 
Compare  Bareither  v.  Brosche  (C.  PI.), 
13  N.  Y.  Supp.  561;  Potter  r.  Low,  16 
How^  Pr.  (N.  Y,  Supreme  Ct.)  549; 
Anonymous,  4  Cow.  (N.  Y.)  357;  Ger- 
regani  v.  Wheelwright,  3  Abb.  Pr.,  N. 
S.  (N.  Y.  C.  PI.)  264:  Whipple  r. 
Hutchinson,  4  Blatchf.  (U.  S.)i9o;  In 
re  Bingham,  32  Vt.  329  ;  Taliaferro  v. 
Horde,  t  Rand.  (Va.)  242. 

In  U.  8.  Equity  Conrti  an  order  lim- 
iting the  time  within  which  a  decree 
in  the  cause  shall  be  complied  with,  is 
not  a  prerequisite  to  a  proceeding  by 
attachment  for  contempt  against  a 
party  disobeying  such  decree.  Souter 
V.  La  Crosse  R.  Co.,  i  Woolw,  (U.  S.) 
80. 

Void  Orders. — The  disobedience  of 
an  order  of  court  based  upon  a  void 
award  cannot  furnish  a  ground  for  an 
attachment  for  contempt.  Bacon  v, 
Wilber,  i  Cow.  (N.  Y.)  117  (see  note 
to  page  121). 

Defective  Orden. — ^Where  the  alleged 
contempt  consists  in  a  sheriff  inducing 
witnesses  to  avoid  subpoenas  against 
them,  which  subpoenas  are  issued  in 
blank,  i.e.,  not  containing  said  wit- 
nesses' names,  there  is  no  foundation 
for  the  proceeding.  Dobbs  v.  State, 
55  Ga.  272. 

Of  similar  import  see  Murray  v. 
Elston,  23  N.  J.  Eq.  212 ;  People  v. 
Bennett,  4  Paige  (N.  Y.)  282;  and  com^ 
pare  Sparkman  v.  Higgins,  2  Blatchf. 
(U.  S.)  29;  Sullivan  v.  Judah,  4  Paige 
(N.  Y.)444. 
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(2)  Knowledge  and  Service  of  Violated  Order, — Knowledge  of 
the  order  of  court  alleged  to  have  been  violated  must  ordinarily 
be  shown  by  proof  of  a  personal  service  of  such  order  upon  the 
party  charged.* 

Service  UnneoeiMry— Knowledge  Freenmed. — Where  one  IS  present  in 
court  and  has  personal  knowledge  of  the  order  he  is  alleged  to 
have  disobeyed,  no  service  of  the  same  upon  him  need  be  shown,* 


1.  California, — Johnson  v.  Superior 
Ct.,  63  Cal.  578;  Hennessy  v,  Nicol 
(Cal.,  1894),  38  Pac.  Rep.  649. 

Florida, — State  v,  Johnson,  13  Fla. 

33. 

New  Hampshire, — Buffums'  Case,  13 

N.  H.  14. 

New  York, — Howland  v.  Ralph,  3 
Johns.  (N.  Y.)  20;  Sudlow  v.  Pinck- 
ney,  I  Dem.  (N.  Y.)  158;  Gerard  v, 
Gerard.  2  Barb.  Ch.  (N.  Y.)  73;  Mat- 
ter of  Smith  (Surrogate  Ct.),  15  N.  Y. 
St.  Rep.  733;  Boon  v.  McGucken  (Su- 
preme Ct.),  22  N.  Y.  Supp.  424;  Barnes* 
Estate,  I  Civ.  Pro.  Rep.  (N.  Y.  Surro- 
prate  Ct.)  59;  Holcomb  v,  Jackson,  2 
Edw.  Ch.  (N.  Y.)  620. 

Pennsylvania, — Burke  v.  Weiss,  i 
Kulp.  (Pa.)  310;  In  re  Johnson's  Es- 
tate, II  Pa.  Co.  Ct.  Rep.  666;  Pierce 
7/.  Post,  6  Phila.  (Pa.)  494. 

South  Dakota, — State  v.  Knight,  3 
S.  Dak.  509. 

Tennessee, — Vance  v.  Cheatham,  5 
Hayw.  (Tenn.)  39;  Phillips  v.  Cun- 
ningham, 5  Yerg.  (Tenn.)  416. 

Vermont, — Greenleaf  v.  Leach,  20 
Vt.  281. 

Wisconsin, — Witter  v.  Lyon,  34  Wis. 

564. 

United  States. — Sickels  v,  Borden,  4 
Blatchf.(U.  S.)i4;  Whipple  v,  Hutch- 
inson, 4  Blatchf.  (U.  S.)  190;  U.  S.  v, 
Caldwell,  2  Dall.  (U.  S.)  333. 

England, — In  re  Cunningham,  55  L. 
T.  766;  In  re  Morris,  22  Eng.  L.  &  Eq. 
150;  Thomas  v,  Rawlings,  4  H.  &  N. 

875. 

Compare  Flommerfelt  v,  Zellers,  7  N. 
J.  L.  31:  State  V.  Hamilton,  10 N.  J.  L. 
190;  Ammidon  v.  Wolcott,  15  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  314:  Herdt  v.  Wet- 
more,  2  Robt.  (N.  Y.)  697;  People  v. 
Shoemaker,  2  Wend.  (N.  Y.)  253;  Mat- 
ter of  Yonkers  Board  of  Health,  69 
Hun  (N.  Y.)  no. 

Defikulting  Witnetses  must  be  person- 
ally served  with  the  subpoena,  to  ren- 
der them  liable  in  contempt  for  diso- 
bedience thereto.  Marshall  v.  New 
York,  etc.,  R.  Co.,  18  Eng.  L.  &  Eq. 


500;  State  V,  Trumbull,  4  N.  J.  L.  157. 
And  see  Scriber  v.  Reeves,  i  Phila. 
(Pa.)  284. 

Irregular  Berrioe  of  the  violated  or- 
der will  not  invalidate  the  proceed- 
ings, provided  there  be  some  real  ser- 
vice. Ramstock  v.  Roth,  18  Wis.  522. 
Compare  Stearnes  v.  People,  41  111. 
App.  157. 

Bervioe  of  Copy  of  Order. — The  service 
of  a  copy  of  a  judgment  ordering  the 
execution  of  a  conveyance  is  a  suffi- 
cient service;  the  original  need  not  be 
served.  Morris  v,  Walsh,  9  Bosw. 
(N.  Y.)636;  Ryckman  z/.  Ryckman,  32 
Hun  (N.  Y.)  193;  Sandford  v.  Sand- 
ford,  40  Hun  (N.  Y.)  540;  Hubbard  v, 
Hubbard,  N.  Y.  Daily  Reg.,  Feb.  15, 
1884.  See  also  McBrair  v.  Hanson, 
16  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  399, 
note;  Park  v.  Park,  80  N.  Y.  156; 
Woodhouse  v.  Woodhouse,  5  Redf. 
(N.  Y.)  131:  St.  John  V,  Hubbard,  i 
Wend.  (N.  Y.)94. 

Servloe  on  a  Corporation  is  sufficiently 
valid  if  made  on  its  managing  agent. 
First  Cong.  Church  v,  Muscatine,  2 
Iowa  69;  Rochester,  etc.,  R.  Co.  v. 
New  York,  etc.,  Co.,  48  Hun  (N.  Y.) 
190.  See  also  American  Constr.  Co.  v, 
Jacksonville,  etc.,  R.  Co.,  52  Fed.  Rep. 
937.  Compare  People  v.  Delaware 
County,  9  Abb.  Pr.,  N.  S.  (N.  Y.  Su- 
preme Ct.)  408.  And  see  Durant  v. 
Washington  County,  i  Woolw.  (U.  S.) 

377. 

In  Yirginia. — By  statute  an  attach- 
ment to  enforce  a  decree  against  a 
person  who  was  out  of  the  common- 
wealth cannot  be  awarded  against  him 
after  his  return  until  twelve  months 
have  elapsed  from  the  time  of  service 
of  a  copy  of  such  decree.  Horton  v, 
Horton,  4  Hen.  &  M.  (Va.)  403. 

8.  Ex  p.  Petrie,  38  111.  498;  Petrie 
V,  People,  40  111.  334;  O'Callaghan  v, 
O'Callaghan,  69  III.  552;  McDonnell 
V,  Henderson,  74  Iowa  619;  Haring  v, 
Kauflman,  13  N.  J.  Eq.  397;  New  York 
V,  New  York,  etc..  Ferry  Co  ,  40  N.  Y. 
Super.  Ct.  300;  Koehler  v.  Farmers', 
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service  in  such  a  case  being  presumed.* 

Aotnal  Knowledge. — ^And  actual  knowledge,  no  matter  how  ob- 
tained, of  course  renders  personal  service  of  a  violated  order 
wholly  unnecessary.' 

(3)  Injury  to  Prosecutor, — It  is  also  a  prerequisite  to  the  suc- 
cessful issuance  of  proceedings  for  constructive  contempts,  that 
the  one  seeking  redress  should  be  shown  to  have  suffered  injury 
by  reason  of  the  alleged  offense.* 

(4)  Against  Parties  to  Original  Proceedings. — Only  parties  to 
the  suit  in  which  an  order  has  been  passed  are  ordinarily  liable  to 
be  proceeded  against  for  an  alleged  violation  thereof.* 

(5)  Demand  and  Refusal, — In  orders  requiring  a  party  to  pay 
over  certain  money  under  his  control  or  deliver  up  property  in 
his  possession,  it  is  necessary  that  there  should  be  evidence  of  a 
demand  made  upon  him,  and  a  refusal  of  obedience  on  his  part, 
in  addition  to  the  proof  of  service  of  the  alleged  violated  order.* 

etc.,  Bank  (Supreme  Ct.),  25  N.  Y.  St.  City  Bank  (Pa.),  a  Law  Times,  N.  S. 

Rep.  222,  affirmed  in  Koehler  v.  Farm-  67. 

ers',  etc..  Nat.   Bank,  117  N.  Y.  661.        Interest  of  Froeeeator.^And   in  like 

And  see  Daly  v.   Daly,  L    R.,  17  Ir.  manner  where  one  seeks  redress  by 

372;  Peoples.  Brower,  4  Paige  (N.  Y.)  way  of  contempt  proceedings  against 

405;  Livingston  v.  Swift,  23  How.  Pr.  another   who   has   violated   a  court's 

(N.    Y.    Supreme    Ct.)    i;    Feree    v,  order  passed  on  former's  behalf,  it  is 

Strome,  i  Yeates  (Pa.)  303;  Fanshawe  necessary  for  him  to  show  that  he  has 

V,  Tracy,  4  Biss.  (U.  S.)  490.  a  pecuniary  interest  therein.     Hawley 

1.  In  re  Milburn,  59  Wis.  24.  See  r.  Bennett,  4  Paige  (N.  Y.)  163;  Sccor 
also  State  v.  Noel,  T.  U.  P.  Charlt.  v.  Singleton,  35  Fed.  Rep.  376;  Kirk- 
(Ga.)43;  People  V.  Kearney,  21  How.  patrick  v.  Ford,  2  Spears  (S.  Car.) 
Pr.  (N.  Y.  Supreme  Ct.)  74  (in  which  no;  Phillips  v.  Cunningham.  5  Yerg. 
the  objection  of  want  of  service  was  (Tenn.)  416.  Compare  Dale  v.  Rose- 
raised  too  late).  vclt,  I  Paige  (N.  Y.)  35. 

8.  United   Telephone  Co.   v.   Dale,        4.     McKinney    v.    Frankfort,    etc., 


53  L.  J.  Ch.  295;  Thebautz/.  Canova,  11 
Fla.  143;  Winslowv  Nayson,  113 Mass. 
411;  Aldinger  r.  Pugh  (Supreme  Ct.), 
10  N.  Y.  Supp.  684;  Davis  v.  Davis 
(Supreme  Ct.),  32  N.  Y.  Supp.  10. 


Line  Co.  (Ind..  1895),  39  N.  E.  Rep. 
500;  Bowery  Sav.  Bank  v.  Richards,  3 
Hun  (N.  Y.)  366;  Sickels  v.  Borden,  4 
Blatchf.  (U.  S.)  14.  Compare  Latimer 
V.    Barmore,  81    Mich.    592.     But  see 


8.   Hunter   v.    Phillips,  56  Ga.    634;  Ex  p.  Stickney.  40  Ala.  160;  Cameron 

Hackett  v.  Green,  32  Ga.  512;  People  v,    Kapinos   (Iowa,    1893),  56   N.   W. 

V,    Diedrich,    141    111.    665;  Stubbs  v.  Rep.  677.     See  also  U.  S.  v.  Debs,  64 

Ripley,  39  Hun  (N.  Y.)626  (a  case  of  Fed.  Rep.  755;  In  re  Debs,  158  U.  S. 

criminal  contempt).     See  also  Tucker  564. 


V.    Gilman   (Supreme    Ct.),  4   N.    Y. 
Supp.  392. 

Contra. — Crawford  v.  Word,  7  Ga. 
445;  Neal  V,  Price,  11  Ga.  297;  Latimer 
V.  Barmore,  81  Mich.  592;  Langdon  v, 
Wayne  Judges,  76  Mich.  358. 

Delinquent  Witnessei. — And  in  the 
case  of  delinquent  witnesses  no  such 
injury  need  appear.  Woods  v,  De 
Figanifere,  I  Robt.  (N.  Y.)  607. 

But  where  the  contempt  consists  in 
a  refusal  to  answer  a  question  it  must 
be  shown  that  such  question  is  perti-    County    Bank,  i  Wend.    (N.    Y.)  94; 
nent  to    the   issue.     Ranschmeyer  v.     Watson  v,  Fitzsimmons,  5   Duer  (N. 
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Suit  Begun.  ^The  re  must  be  an  act- 
ually pending  suit.  Witter  v.  Lyon, 
34  Wis.  564. 

5.  Illinois. — Randolph  v.  People,  40 
111.  App.  174;  Haines  v.  People,  97  III. 
161. 

Michigan. — Brown  v.  Brown,  22 
Mich.  299;  Edison  v.  Edison,  56  Mich. 
185. 

New  Hampshire, — Buffum's  Case,  13 
N.  H.  14. 

New     York.  —  Worden     v.    Orange 
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4.  By  Affidavit— a.  Its  Necessity.— The  almost  universal 
method  by  which  contempt  proceedings  are  begun  is  by  an  affi- 
davit, and  an  examination  of  the  authorities  will  generally  dis- 
close that  in  all  contempt  proceedings,  save  for  such  as  are  com* 
mitted  in  the  court's  immediate  presence,*  an  affidavit  is  essential.* 

Y.)  629;  Union  Trust  Co.  v.  Gage.  6  Maryland,  —  Murdock's     Case,     2 

Dem.  (N.  Y.)  358;  Panton  v,  Zebley.  19  Bland  (Md.)  461. 

How.  Pr.  (N.  Y.  Super.  Ct.)  394:  Mc-  Michigan,— -Inrg^ood ,  82  Mich.  75. 

Comb  V,  Weaver.  11  Hun  (N.  Y.)  271;  AVvtf^tf.— Phillips  v.  Welch,  12  Nev. 

Matter  of  Ockerhausen,  59  Hun  (N.  158. 

Y.)  200;  Park  v.  Park,  80  N.  Y.  156;  New    yVr^t.— People  v.    Brower,  4 

Knight  V,  Carey,  i  Cow.  (N.  Y.)39.  Paige  (N.  Y.)  405;   People  v.  Murphy. 

Virginia.— ^Wson      v.      Stokes.    4  i  Daly  (N.  Y.)  462;    Brownson  r.  Rey- 

Munf.  (Va.)  455.  nolds,   Hopk.  (N.  Y.)  416.     See  also 

^«^/a»</.— Swinfen   v.  Swinfcn,   37  Baker  v,  Williams,  12  Barb.  (N.  Y.) 

Eng.  L.  &  Eq.  327.  527. 

See  also  People   v.  Turner,  i   Cal.  Oregon, — State  v.  Kaiser,  20  Oregon 

i88;  Briggs  v,  Matsell,  2  Abb.   Pr.  (N.  50. 

Y.    C.    PI.)   156;   Morris   v,   Walsh,  9  5"<?»M  Gxr^^/jfia.— States.  Blackwell. 

Bosw.  (N.  Y.)  636, 14  Abb.  Pr.  (N.  Y.)  10  S.  Car.  35. 

387.     Compare  Potts  v.  Potts,  68  Mich.  Utah, — Young  v.    Cannon     2   Utah 

492.  560. 

One  Plaintiff  of  several  in  a  suit  may  Wyoming, — Wilson   v.    Territory,  i 

validly  make   the   demand   upon   the  Wyoming  155. 

defendant,  for   the    refusal   of  which  In  New  Jersey,  to  lay  the  foundation 

attachment     for    contempt    will    lie.  for  an  attachment  for  disobedience  to 

Bailytr.  Curling,  4  Eng.  L.  &  Eq.  201.  a  rule  of  court   to  stay  waste,  there 

Demand   and  Befusal   after   Notice  of  must  be  a  notice  0/ taking  affidavits  to 

Motion  cannot  form  the  foundation  for  prove    waste    personally     served    on 

the   issuance    of   an   attachment    for  party.     Flommerfelt  v.   Zellers,  7  N. 

contempt.     Matter  of  Amerman  (Su-  J.  L.  31. 

preme  Ct.),  3  N.  Y.  St.  Rep.  356.  In    England,   under   rule  of    court. 

In  New  York  issuance  of  execution  is  the  affidavit  must  be  served  with  the 

ordinarily  a  prerequisite  condition  to  notice   of  motion  for  an   attachment 

the    granting    of    an   attachment  for  for  contempt  which  may  culminate  in 

contempt  against  delinquent  executors  a  commitment  to   prison.    Taylor  v. 

failing  to  pay  over  money  decreed  to  Roe,  68  L.  T.  213;  Evans  v,  Evans,  67 

be   paid.     Ferguson   v.   Cummings,  i  L.   T.  719;  Petty  v.  Daniel,  35  W.  R, 

Dem.  (N.  Y.)4?3;  Union  Trust  Co.  v,  151.     Litchfield  v,  Jones,  25  Ch.  Div. 

Gage,  6  Dem.  (N.  Y.)  358.  64.     But   see   In   re  Evans   (1893),    i 

In  Georgia  it  is  customary  to  require  Ch.  252. 

a    sheriff  to   make   return  of  process  In  New  York  a  similar  rule  obtains, 

placed  in  his  hands  for  service  before  Loop  v.   Gould,  17  Hun  (N.  Y.)  585; 

issuing  an  order  to  show  cause  why  Ward   v,  Arenson,  10   Bosw.  (N.    Y.) 

attachment  should   not  issue  against  589;  Schoonmaker  v.  Gillett,  3  Johns, 

him   for  failure  to  perform  his  duty.  Ch.  (N.  Y.)  311;  Neafie's  Case,  4  N. 

Brannon  v.  Central  Bank,  t8  Ga.  361.  Y.  City  Hall  Rec.  168;  Clark  v,  Bin- 

1.  See  under  II L  3.    Without  Affi-  inger,  75  N.  Y.  344. 

davits  and  notes,  supra.  In  South  Carolina  compare  Columbia 

2,  California, — Batchelder  v.  Moore,  Water  Power  Co.  v,  Columbia,  4  S. 
42  Cal.  412.  Car.  388. 

Colorado,  — \{\x%\\^^     v.     People,    5  By    Whom    Made.  —  The    affidavit 

Colo.  436;  Thomas  v.  People,  14  Colo,  must   be    made    by   those  possessing 

254;  Wyatt  V.  People,  17  Colo.  252.  personal    knowledge    of    the  alleged 

/«</ifl»tf.— Whittemv.  State,  36  Ind.  offense.     In    re  Wood,  82   Mich.    75; 

196.  State  V,   Raborg,  5  N.  J.  L.  628;  In  re 

Kansas, — State    v,    Henthorn,    46  Judson,  3  Blatchf.  (U.  S.)  148;  Com  v. 

Kan.  613;    State  v,  Vincent,  46  Kan.  Dandridge,  2  Va.  Cas.  408. 

618.  Aotnal     Knowledge.  —  The      affiant 
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B7  Affidavit. 


AffidaTlt  not  Absolutely  BntntlftL — Some  cases  hold  that  while  an 
affidavit  is  the  more  usual  method  of  commencing  contempt 
proceedings,  still  such  method  is  not  absolutely  essential,  and 
any  sufficient  evidence  is  enough  to  lay  the  foundation  for  the 
process.^ 

b.  Its  Requisites — Prima  Fade  Caie. — It  naturally  follows  from 
what  has  already  been  said  about  the  prerequisite  conditions,  that 
wherever  the  affidavit  is  held  essential  as  a  foundation  of  pro- 
ceedings in  contempt,  it  must  set  forth  2,  prima  facie  case.* 

must    possess  actual   knowledge,  not  v.  Court  of  Sessions   (Supreme  Ct.)» 

that  derived  from  others.     He  cannot  31  N.  Y.  Supp.  373. 

make   oath    upon    "information   and  South  Dakota, — State  v.  Mitchell,  3 

belief."    Ludden  v.  State,  31  Neb.  429;  S.  Dak.  223. 

Sargent  v.   Warren,  22  N.  Y.  Wkly.  Utah. — Young  v.  Cannon,   2    Utah 

Dig-    473;    Rahl    V,    Rahl,   14   N.  Y.  560. 

Wkly.  Dig.  560;  St.  Amant  v.  Dc  Beix-  Compare  Whipple  r.  Brown,   Harr. 

cedon,  3  Sandf.  (N.  Y.)  703.  (Mich.)  436:   Cockefair    v,    Cockefair 

Contra,   Bemble. — Jordan    v.    Circuit  (Supreme  Ct.),   7   N.    Y.    Supp.    170; 

Ct.,69  Iowa  177;  Oehlschlager  v.  Cir-  Peoples.  Dwyer,  90  N.  Y.  402;  Smith 

cuitCt.,  69  Iowa  177.     See  also  Potter  v.  Halkyard,  19  Fed.  Rep.  602. 

V,  Low.  16  How.  Pr.  (N.  Y.  Supreme  Knowledge   of   Gnilt. — The    affidavit 

Ct.)  549.  must  show   knowledge   on    the    part 

Before  Whom  Hade. — It   is  essential  of  contemnor    of  having  committed 

that  the  affidavit  should  be  made  be-  the  contempt,  and  that  he  had  brought 

fore  the  officer  legally  qualified  to  take  home  to  him  a  knowledge  of  the  vio- 


it.  It  is  wholly  void  if  this  condition 
is  not  observed.  People  v.  Mi.rphy, 
I  Daly  (N.  Y.)  462;  McAleese  v.  State, 
42  Neb.  886. 

1.  Newport  v.  Newport  Light  Co., 
92  Ky.  449:  In  re  Daves,  81  N.  Car. 
72:  In  re  Deaton,  105  N.  Car.  59;  Com. 
V.  Snowden,  i  Brewst.  (Pa.)  218. 

In  West  Yirginia  it   was  held  that 


lated  order.  People  v.  District  Ci., 
19  Colo.  343;  Wyatt  v.  People.  17 
Colo.  252;  Hedges  v,  Superior  Ct..  67 
Cal.  405;  State  v.  Gilpin,  i  Del.  Cb. 
25;  Ex  p.  Willand,  20  Eng.  L.  &  Eq. 
293;  Ward  V,  Arenson,  10  Bosw.  (N. 

Y.)  589. 

Service  of  Original  Order  Beqniait^.— 
But  an  attachment  for  contempt  was 


while  a  rule  to  show  cause  in  process  refused  where  affidavit  showed  service 

to  punish  a  constructive  contempt  is  on  contemnor   of  a  copy  of  original 

usually  grounded  on  an  affidavit,  still  order  only,  and  not  the  original  order 

this   is  not  always  necessary,   for   a  itself.     Rex  v.  Smithies,  3   T.  R.  351: 

court  may  act  on  its  own  motion,  or  Cheetham  v.  Lewis.  2  Johns.  (N.  Y.) 

on  unsworn  allegations  of  an  attorney  104;  Howland  v.  Ralph,  3  Johns.  (N. 

where  the  fact  of  contempt  in  itself  is  Y.)  20;  People  v,  Housenfratts,  3  Cow. 

clear.     State  v,  Frew,  24  W.  Va.  416.  (N.  Y.)26. 

See  also  State  v,   Irwin,   30  W.   Va.  Demand    and    Befasal. — Wherever  a 

404.  demand  and  refusal  are  prerequisites 

2.   California. — Ex  p.   Ah  Men,    77  to  the  issuance  of  an  attachment  for 

Cal.  198;  Ex  p.  Fong  Yen  Yon  (Cal.,  contempt,  it  is  necessary  that  the  affi- 


i838),  19  Pac.  Rep.  500. 

Indiana, — Whittem  v.  State,  36  Ind. 
196;  McConnell  v.  State,  46  Ind.  298; 
Worland  v.  State,  82  Ind.  49. 

Iowa. — State  v,  Myers,  44  Iowa 
580. 


davit  should  allege  the  same.  King  7. 
Barnes  (Supreme  Ct.),  2  N.  Y.  Supp. 
121;  Lorton  V.  Seaman,  9  Paige  (N  Y.) 
609:  Ex  p.  Wallis,  6  Cow.  (N.  Y.  581. 
But  an  insulting  refusal  to  receive 
a  copy  of  a  violated  order  in  an  alleged 


New  Jersey, — In  re  Cheeseman,  49    contempt  was  held  a  sufficient  proof 


N.J.  L.  115. 

New  York. — People  v.  Judges,  2 
Cai.  (N  Y.)97;  Kennedy  v.  Weed,  10 
Abb.  Pr.  (N.  Y.  C.  PI.)  62;  People  v. 
Wilson,  5  Johns.  (N.  Y.)  368;  People 


of  demand  and  refusal  on  the  part 
of  contemnor.  Graham  v.  Bleakie,  2 
Daly(N.  Y.)55. 

In  Order  to  Pay  Costs. —And  where 
the  contempt  consists  in  the  failure  to 


780 


Miliary  Prooeis.  CONTEMPT.  ^MmSk$. 

Jariadiction  of  Court. — It  is  also  essential  that  the  affidavit  should 
show  on  its  face  that  the  court  before  which  the  proceedings  are 
being  pursued  is  clothed  with  jurisdiction.* 

6.  'Sj  Information. — Sometimes  the  process  is  commenced  by 
the  filing  of  an  information.* 

6.  By  Officer's  Return. — In  some  instances  the  return  of  the 
officer  commissioned  to  serve  a  writ  or  order  showing  a  disobedi- 
ence thereto  is  a  sufficient  foundation  upon  which  to  issue  an  at- 
tachment for  contempt.* 

rV.  Peimaby  Peocess— 1.  Generally.— The  criminality  attach- 
ing to  contempt  proceedings  has  already  been  treated,  and  it  nat- 
urally follows  that  very  ample  notice  and  a  full  opportunity  to 
make  defense  are  accorded  the  accused,  except  in  those  contempts 
committed  in  the  court's  immediate  presence.* 

pay  taxed  costs,  not  only  must  afiida-  Eetum  Conolnsiye — In  Eeeonai. — In  a 

vit  show  a  demand,  but  it  must  also  proceeding  for  contempt  on  account 

appear  that  demandant  was   clothed  of  being  guilty  of  escaping  from  the 

with   requisite   authority    to    receive  custody   of    a    sheriff  or    permitting 

such    costs.      Jackson     v,    Virgil,    3  one's  self  to  be  rescued  therefrom,  the 

Johns.  (N.  Y.)  138;  Jackson  v.  Sack'  sheriff's   return  is  conclusive   of  the 

ett,  6  Cow.  (N.  Y.)38.  fact.     State  v.  Ackerson,  25  N.  J.  L. 

Materiality  of  a  Witness. — Affidavits  209;  Rex  v,  Elkins,  4  Burr.  2129.    But 

supporting    a    motion    for    contempt  see  also  Rex  v.  Horsley,  5  T.  R.  362. 

against  a  witness  failing  to  appear.  Judge's    Eeoital   of    Servioe    of   Cer- 

although  duly  summoned,  must  allege  tilorari. — Where  a  county  judge  is  pro- 

that  such   witness  is  a  material  one.  ceeded  against  for  a  contempt  in  dis- 

In  re  Spencer.    McArthur  &    M.   (D.  obeying  the  mandate  of  a  writ  of  cer- 

C)  433;    McGehee  v.   State,   4   Tex.  tiorari  issued  from  a  superior  court, 

App.   94.     See    also    Ex  /.    Peck,   3  the  recital  by  judge  of  latter  court  of 

Blatchf.  (U.  S.)  113.  the  sanctioning  of  said   writ   is  con- 

1.  Cooper  V,   People,   13  Colo.  337;  elusive     against  said    county    judge. 
State   V.    Sweetland,    3   S.    Dak.   503;  Pittman  v,  Hagins,  91  Ga.  107. 
Strait  V.  Williams,  18  Nev.  430;  Ex  p,  4.  Thus  in  State  v.  Sheriff,  I  Mill 
Peck,  3  Blatchf.  (U.  S.)  113;  Young  v,  (S.  Car.;  145,  Bay,  J.,  said:  '*  Attach- 
Cannon,  2  Utah  560.  ments  are  applied  for  on  rule,  in  the 

2.  Gandy  v.  State,  13  Neb.  445;  first  instance  calling  on  party  to  show 
Ludden  v.  State,  31  Neb.  429;  Com.  v.  cause  why  an  attachment  should  not 
Feely,  2  Va.  Cas.  t.  issue.     This  rule  is  predicated  upon 

Statement  of  Facts  constituting  the  an  idea  that  probably  the   party  may 

contempt  must  be  clearly  set  forth  in  not  be  guilty  *  *  *  and  that  he  may 

the   information.     Worland   v.  State,  have  some  good  reasons  for  not  per- 

82   Ind.   49;    Silvers  v.  Traverse,  82  forming  what  is  alleged  against  him. 

Iowa  52;  Sweeny  v.  Traverse,  82  Iowa  It  is  founded  upon  the  immutable  prin- 

720,  ciples  of  justice,  *  *  *  as  no  man  ought 

8.  Wilson  V.  State,  57  Ind.  71;  Jor-  to  be  condemned  without  a  hearing, 

dan    V.    Circuit    Ct.,    69    Iowa    177;  however    summary    the    proceedings 

Oehlschlager  v.  Circuit  Ct.,  69  Iowa  may  be."     Of  like  intent  are  Re  Rea, 

177;  Whipple  V.  Brown,  Harr.  (Mich.)  14  Cox  C.  C.  139;  Sargent  v.  Cavis, 

436;  Anderson  v.  Dunn,  6  Wheat.  (U.  36  Cal.  552;  Hurst  v.  Whitly,  47  Ga. 

S.)  204.     See  also  People  v.  Ncvins,  i  366;  Langdon  v.  Judges,  76  Mich.  358; 

Hill  (N.  Y.)  154;  People  v.  Wheeler.  7  N.  Y.  Rev.  Stat.  278,  §  12;    People  v, 

Paige  (N.  Y.)  433. '  Edson,  51  N.  Y.  Super.  Ct.  238;  Lowe 

Insufficient  Eetnrn. — An  insufficient  v.  State,  9  Ohio  St.  337;  Exp,  Lang- 
return  to  a  writ  of  habeas  corpus  is  a  don,  25  Vt.  680. 

sufficient  foundation  for  the  issuance        Seasonable    Notiee.  —  The     requisite 

of  an  attachment  without  issuing  an  notice  differs,  of  course,  according  to 

alias    or    a    plurirs    writ    of    habeas  varying  circumstances  and  in   differ- 

corpus.     Rex  v,  Winton,  5  T.  R.  89.  ent  jurisdictions,  but  such  notice  must 
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<M«r  to  flbow  Cum. 


2.  Order  to  Show  Canie— ^j.  Generally. — The  notice  usually 
given  the  party  charged,  except  as  hereinafter  pointed  out,  is  by  the 
issuance  of  an  order  upon  him  to  show  cause  why  an  attachment 
should  not  issue  as  prayed.* 

b.  Requisites. — It  is  usually  sufficient,  where  a  proceeding 
has  been  begun  on  affidavits  setting  forth  the  ground  of  the 
application,  that  the  order  to  show  cause  shall  generally  inform 
the  party  charged  of  the  accusation,  no  great  strictness  of  state- 
ment being  absolutely  essential.* 

c.  Service — P«nimal  Serrloe  Neoanarj.  —  With  a  few  exceptions 
the  rule  generally  obtains  that  nothing  but  personal  service  on 
the  accused  of  the  order  to  show  cause  why  an  attachment  shall 
not  issue  against  him  will  meet  the  requirements  of  the  law.' 


always  be  reasonable.  McGittigan's 
Estate,  I  W.  N.  C.  (Pa.)  21;  McKin- 
ney's  Estate,  2  W.  N.  C.  (Pa.)  156;  U. 
S.  V.  Bollman,  i  Cranch  (C.  C.)  373; 
American  Constr.  Co.  v.  Jacksonville, 
etc.,  R.  Co.,  52  Fed.  Rep.  937.  Com- 
pare U.  S.  V,  Kendall,  5  Cranch  (C.  C.) 
385;  Roemer  V.  Newman,  19  Fed.  Rep. 
93 ;  Com.  V,  Dandridge,  2  Va.  Cas.  408. 
1.  Indiana. — Ex p,  Wright,  65  Ind. 

504- 
Louisiana, — State  v.  Soule,  8  Rob. 

(La.)  500;  State z'.  Judges,  32  La.  Ann. 

1256;  La.  Code  of  Practice  (i87o),§  132, 

P-  23. 

Maine. — Androscoggin,  etc.,  R.  Co. 
V,  Androscoggin  R.  Co.,  49  Me.  392. 

Mississippi. — Shattuck  v.  State,  51 
Miss.  50  (dicta  in  this  case). 

Missouri, — Greene  County  v.  Rose, 
38  Mo.  390. 

N^ew  Hampshire. — Tenney's  Case,  23 
N.  H.  162. 

New  Jersey, — In  re  Cheeseman,  49 
N.  J.  L.  115. 

New  York. — People  v,  Wilson,  5 
Johns.  (N.  Y.)  368;  Bohanan  v.  Peter- 
son, 9  Wend.  (N.  Y.)  503;  Jackson  v. 
Mann,  2  Cai.  (N.  Y.)  92;  Stafford  v. 
I'esketh,  I  Wend.  (N.  Y.)  71;  Worden 
f.  Orange  County  Bank,  i  Wend.  (N. 
Y.)  94;  Sandford  v.  Sandford,  40  Hun 
(N.  Y.)  540;  People  v.  Cartwright,  ii 
Hun  (N.  Y.)  362;  Clark  v.  Binniger, 
75  N.  Y.  344. 

Pennsylvania. — Frey's  Estate,  4  W. 
N.  C.  (Pa.)  415;  May's  Estate,  10  L. 
Bar.  (Pa.)  22. 

Texas. — Ex  p.  Ireland,  38  Tex.  344. 

Virginia. — Morris  v.  Creel,  i  Va. 
Cas.  333;  Com.  v.  Dandridge,  2  Va. 
Cas.  408. 

West  Virginia, — State  v.  Gibson,  33 
W.  Va.  97;  State  v.  Frew,  24  W.  Va. 
416. 


United  States, — Toledo,  etc.,  R.  Co. 
V,  Pennsylvania  Co.,  54  Fed.  Rep.  746; 
American  Constr.  Co.  v.  Jacksonville, 
etc.,  R.  Co.,  52  Fed.  Rep.  937. 

Order  Renewable. — Where  an  order 
to  show  cause  is  not  served  in  time,  it 
may  be  renewed.  Waddington  v. 
Chamberlain,  2  Cai.  (N.  Y.)  251.  And 
likewise  where  its  recitals  are  defect- 
ive. Hammersley  v,  Parker,  i  Barb. 
Ch.  (N.  Y.)  25.  Compare  Morland  v. 
State,  82  Ind.  49.  See  also  Cook  v. 
Smith,  I  Yerg.  (Tenn.)  148;  Heymaon 
V,  Cunningham,  51  Wis.  5oi5. 

S.  Thus  a  rule  nisi  against  a  defend- 
ant in  contempt  proceedings  should 
ordinarily  set  forth  the  facts  shown  in 
the  affidavit,  but  it  is  good  if  it  allege 
"  facts  as  allegid  in  affidavit."  Beck 
V.  State,  72  Ind.  250;  Worland  v, 
5[ate,  82  Ind.  49;  Hawkins  v.  State, 
125  Ind.  570,  126  Ind.  294;  Pittman  v, 
Hagins,  91  Ga.  107;  Hart  v.  Robinett, 
5  Mo.  11;  Columbia  Water  Power  Co- 
V.  Columbia,  4  S.  Car.  388.  But  com' 
pare  Stewart  v.  State  (Ind.,  1895),  39 
N.  E.  Rep.  508. 

In  New  York,  under  later  practice, 
the  rule  to  show  cause  is  required 
by  statute  to  set  forth  more  strictly 
and  fully  the  charges.  See  2  N.  Y. 
Rev.  Stat.  535,  ^  5:  Pitt  v.  Davison, 
37  Barb.  (N.  Y.)  97,  reversing  12  Abb. 
Pr.  (N.  Y.)  385.  But  see  People  v. 
Oyer  &  Terminer  Ct.,  27  How.  Pr. 
(N.  Y.  Supreme  Ct.)  14.  Compare  2\so 
People  V.  Kenny,  2  Hun  (N.  Y.)  346; 
Hammersley  v,  Parker,  i   Barb.  Ch. 

(N.  Y.)25. 

In  Texaa  also.  Exp.  Ireland,  38  Tex. 
344;  Ex  p.  Kilgore,  3  Tex.  A  pp.  247- 

8.  Johnson  v,  Superior  Ct.,  63  Cai. 
578;  Mander  v.  Falcke  (1891),  3  Ch. 
488;  Wheeler  v.  Harrison,  57  Ga-  24; 
Mize  V,  Baisden,  69  Ga.  751;  Bonner 
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3.  Attachment  without  Prior  Order — a.  Generally. — While,  from 
the  character  of  contempt  proceedings,  the  order  to  show  cause  is 
the  most  natural  and  ordinary  process  of  reaching  the  offender, 
and  most  in  vogue  under  American  practice,  nevertheless  the 
court  will  issue  an  attachment  without  any  order  nisi  where  one 
is  present  in  court,  and,  with  full  knowledge  of  an  order  passed,  is 
guilty  of  disobedience  ;  *  or  against  an  officer  of  the  court  failing 
to  comply  with  its  mandates,  such  officer  being  presumed  to  be 
always  before  the' court.* 

V,  People,  40  111.   App.  628;  State  v.  iff  cannot  Qnd  him,  alias  and  pluries 

Assessors,  53  N.  J.  L.  156;  McCaulay  attachments  may   be   issued;  and    if 

V,  Palmer,  40  Hun  (N.  Y.)  38;  Patter-  these  are  not  available,  justice  fails, 

son  V,  Patterson,  i  W.  N.  C.  (Pa.)  374;  Pitt  v.  Davison,  37  Barb.  (N.  Y.)  97, 

Hollingsworth  v.  Duane,  Wall.  (C.  C.)  reversing  12  Abb.  Pr.  (N.  Y.)  385. 

141;  Bate  Refrigerating  Co.  v.  Gilett,  Waiver  of  Service. — A  defendant   in 

24  Fed.  Rep.  696.     See  also  Remley  v,  contempt  proceedings  may  waive  the 

De  Wall,  41  Ga.  466.  issuing  of  a  rule  against  him,  and  make 

Service  on   Attorney.  —  Other  cases  his  answer  to  the  information  or  affi- 

hold  that  service  on  the  attorney  of  a  davit.     Worland  v.  State,  82  Ind.  49. 

party  is  sufficient.     Eureka  Lake,  etc..  Service  by  Proper  Ofieer. — An  order 

Canal  Co.  v,  Superior  Ct..  66  Cal.  311;  on  a  sheriff  to  show  cause  why  an  at- 

Zimmerman  v.  Zimmerman  (Supreme  tachment    should   not   issue    against 

Ct.),  14  N.  Y.  Supp.  444;   Mahon  v.  him  for  not  returning  moneys  collected 

Mahon,   5  Civ.   Pro.   Rep.  (N.  Y.  Su-  by   **_^.  fa.''  cannot  be  served  by  a 

per.    Ct.)   58;    Stafford   v.    Brown,   4  coroner.     Cock  v,  Cummins,  4  Hayw. 

Paige  (N.  Y.)  360.  See  also  Rapalje  on  (Tenn.)  192. 

Contempts,  p.  140,  §  104,  where  it  is  Place  of  Service. — A  rule  for  an  at- 

intimated  that  such  service  is  the  bet-  tachment  for  nonpayment  of  alimony 

ter  law.  cannot  be  served  in  another  jurisdic- 

InKewTorka  distinction  is  drawn  tion.      Russell  v.   Russell,    11   W.    N. 

between  civil  and  criminal  contempts,  C.  (Pa.)  156. 

in  the  latter  personal  service  of  the  1.  Ex  p.  Walker,  25  Ala.  81;  Smith 

order  fftVf  being  held  requisite,  while  v.  People,  20  111.  App.  591;  Tolman  v. 

in  the  former  service  on  the  attorney  Jones,  114  111.  147;  Burns  v.  Burns,  7 

is  sufficient.    Pitt  v.  Davison,  37  N.  Y.  Cow.  (N.  Y.)  470;  Respublica  v.  Os- 

235.  wald,  I   Den.  (U.  S.)  328.     See  also 

Attorney  Usnally  Employed. — Service  Thornton  v.  Davis,  4  Cranch  (C.  C.) 

of  an  order  to  show  cause  against  an  500;  Matter  of  Nichols,  54  N.  Y.  62. 

attachment  issued  against  a  corpora-  8.  Ex  p.  Haley,  37   Mo.  App.  562; 

tion   may  be  served   on  an   attorney  In  re  Dudley,  12  Q.  B.  Div.  44.     But 

who  had  repeatedly  appeared  on  its  compare  Brannon  v.  Central  Bank,  18 

behalf,  although  not  representing  it  Ga.  361. 

in  the  particular  action.  Golden  Gate,  Disobedience  to  Writs  of  Habeas  Corpus, 

etc.,  Co.  V.  Superior  Ct.,  2  West  Coast  — Where  '*  liberty  of  the  subject"  is 

Rep.  736.  involved,  and  where  expeditious  obe- 

Perional  Service  Impoieible.  —  Leave  dience  is  all-important,  an  attachment 
of  court  may  be  obtained  to  leave  a  without  a  prior  order  appropriately 
copy  of  an  order  to  show  cause  at  last  issues.  Rex  v,  Wright,  2  Stra.  915; 
place  of  abode  of  accused  where  per-  Matter  of  Stacy,  10  Johns,  (N.  Y.) 
sonal  service  is  rendered  impossible.  328.  See  also  U.  S,  v.  Green,  3  Ma- 
Palmer  v.  Palmer,  28  Fla.  295.  son  (U.  S.)  482. 

There  may  be  service  on  attorney  But  a  reasonable  opportunity  must 

when    the    party   cannot    be    found,  be  granted  a  sheriff  within  which  to 

Fischer  v,  Raab,  58  How.   Pr.  (N.  Y.  obey  a  writ  df  habeas  corpus  before 

C.  PI.)  221,  56  How.  Pr.  (N.  Y.)  218.  attachment    for    contempt  will  issue 

Or  an  attachment  may  be  applied  against  him.     Stewart  v,  Willams,  2 

for.  which  is,  however,  likewise  a  pre-  Johns.  Cas.  (N.  Y.)  71;  M'Gourch  v, 

liminary    process;    and    if  the  sher-  Armstrong,  Col.  &  C.  Cas.  (N.  Y.)  55; 
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PrlmaiT  Prooaia.  CON  TEMP  T.       FroooH  without  AttaduMst 

L  Requisites. — As  writs  of  attachment  without  a  prior  order 
issue  generally  against  those  who  know,  or  are  presumed  to 
know,  the  facts  of  the  charge,  they  are  usually  sufficiently  explicit, 
provided  the  charge  is  generally  stated,^  and  the  jurisdiction  of 
the  court  from  which  the  writ  issues  is  shown.* 

c.  Service — ^By  whom  Sorvad. — It  is  generally  necessary  that  the 
attachment  should  be  served  by  the  proper  officer,  who  is  always 
the  ministerial  officer  of  the  court  from  which  the  process  issues.* 

4.  Process  without  Attachment. — In  other  cases  a  court  proceeds 
to  punishment  at  once  without  attachment  of  any  kind,  treating 

U.  S.   V.  BoUman,  i  Cranch  (C.  C.)  place  of  trial.    Voss  v.  Luke,  i  Cranch 

373.  (C.  C.)  331;  Woods  V,  Young,  i  Cranch 

Agftinit  Defitalting   WitnoMM.— Pro-  (C.  C.)  346:  Park  v.  Willis,  i  Cranch 

ceedings  against  witnesses*  disobedi-  (C.  C.)  357;  Ex  p.  Judson,  3  Blatcbf. 

ence  to   summons  duly  served   upon  (U.  S.)  89;  Hodgson  v.  Butts,  i  Cranch 

them  are,  in   reality,  proceedings  to  (C.  C.)447;  Sommerville  v.  French,  i 

punish  for  direct  contempts;    in  such  Cranch  (C.  C.)  474;  U.  S,v.  Williams, 

cases   the  attachment   issues  at  once.  4  Cranch  (C.  C.V  372.    See  also  Howen 

Com.  V.  Carter,  11  Pick.  (Mass.)  277;  v,  Douglass,  2  Dall.  (U.  S.)44;  Lewis 

Andrews  v.   Andrews,  2  Johns.  Cas.  v,  Mandeville,  i  Cranch  (C.  C.)  360. 

(N.  Y.)  109;  Robbins   v.   Gorham,  25  Contra^  Ex p,  Pleasants,  4  Cranch  (C. 

N.  Y.  588;  Bradley   Fertilizer  Co.  v,  C.)  314. 

Taylor,  112  N.  Car.  141.  Senrioe  by  Taking  Bail. — Generally  an 

For  Other  Initanoes  of  attachments  attachment     for    contempt     may    be 

for  contempt  issued   without  a   prior  served  by  taking  bail  or  bond  for  the 

order  to  show  cause,  see   Kernodle  v.  appearance  of  the  respondent.     State 

Cason,  25    Ind.  362;  Ex  p.  Mason,  16  v.  Matthews,  37  N.  H.  450. 

Mo.  App.  41;  Brownson  v,  Reynolds,  PlaM  of  Soryioe. — "An    attachment 

Hopk.  (N.  Y.)  416;  Thomas  v.  Cum-  cannot  be  served  in  court."     Davis  v. 

mins,  I  Yeates  (Pa.)  40.  Sherron,  i  Cranch  (C.  C.)  287;  U.  S. 

1.  In   re  Fernandes,  6  H.  &  N.  717,  v.  Scholfield,  i  Cranch  (C.  C.)  13a 

10  C.    B.,  N.    S.    3,    100  E.   C.   L.  3;  Attaohmont    againit    Prisonor.  —  On 

Murphy  v,  Wilson,  46  Ind.  537.     See  an  attachment  against  a  sheriff,  the 

also  State  v.  Matthews,  37  N.  H.  450;  coroner  returned  that  he  was  in  cus- 

Matter  of  Vanderbilt,  4  Johns.  Ch.  (N.  tody  on    execution,    whereupon    the 

Y.)  57;  Dunford  t'.Weaver,84  N.Y.445.  court  allowed  an  alias   and  a  habeas 

8.  Dunford  v.  Weaver,  84  N.  Y.  445.  corpus.  Anonymous,  22  Wend.  (N.Y.) 

See  also  Doyle  v.  Falconer,  L.  R.,  i  P.  635. 

C.  328.  Pmonal  Seryioe.— An  attachment  for 

Isined  by  Clerk.  —After  the  granting  contempt  is  properly  personally  served 

of  a  rule  absolute  and  the  order  for  an  on  party  charged,  but  subsequent  or- 

attachment,  the  clerk  of  the  court,  and  ders  on  attorney  of  record.     Watrous 

not  the  judge,  issues  the  latter.  Smith  v,  Kearney,  11  Hun  (N.  Y.)  584.     But 

V,  McLendon,  59  Ga.  523.  see  this  case  on  appeal  in  79  N.  Y.  496, 

8.  State  V,   Harrell,   Ga.   Dec.   130;  and  compare  Merritt  v.  Annan,  7  Paige 

Voss  V,  Luke,  i  Cranch  (C.  C.)  331;  (N.  Y.)  151.    See  also  Watts  f.  Robert- 

U.  S.  V.  Montgomery,  2  Dall.  (U.  S.)  son,  4  Hen.  &  M.  (Va.)  442;   Thomas 

335;  Ex  p,   Heister,  5  Cine.  L.  Bull.  v.  Rawlings,  4  H.  &  N.  875. 

(Ohio)  286.  England — Forolblo  SerTioe.— Where  a 

Method  of  laining. — In  Illinois  an  writ  of  attachment  issues  against  a 
attachment  may  be  directed  "  to  any  party  to  an  action  for  contempt  in  non- 
and  all  sheriffs  of  all  counties  of  the  compliance  with  an  order  for  the  de- 
state  of  Illinois."  People  V.  Pearson,  livery  of  deeds,  etc. ,  the  officer  charged 
4  111.  270.  with  the  execution  of  the  writ  may 

United  States   Circuit   Courts    may  break  open  the  outer  door  of  house  to 

issue  attachments  to  another  district  execute  it.    Burdett  v.  Abbott,  14  East 

for  a  witness   in   a  civil  cause   who  i;  In  re  Freston,  11  Q.  B.   Div.  545; 

lives  within  one  hundred  miles  of  the  Harvey  v.  Harvey,  26  Cb.  Div.  644. 
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the  offense  in  a  manner  similar  to  contempts  committed  in  the 
immediate  presence  of  the  court,* 

6.  Order  to  Stand  Oommitted. — An  order  that  the  accused  stand 
committed  is  another  method  of  process  in  use  by  which  to  reach 
one  guilty  of  disobeying  the  final  orders  of  a  court  of  chancery, 
and  was  the  practice  of  the  English  High  Court  of  Chancery,* 

V.  Betitbn  of  PB0Gsa8<— 1.  Before  Whom  Eetnrnable— An  attach- 
ment is  properly  returnable  before  the  judge  by  whom  it  is  issued.' 

8.  Time  of  Betum. — Time  must  always  be  allowed  the  accused 
to  appear  and  answer  a  rule  to  show  cause  on  an  attachment.^ 

1.  Appearanoe  and  Answer  to  Order  issue  to  show  cause  why  an  attach- 
Niai. — Thus  a  court  may  punish  for  a  xnent  should  not  be  granted  for  a 
contempt  without  the  issuance  of  an  breach  of  an  injunction.  But  a  mo- 
attachment,  where,  on  an  order  entered  tion  should  be  made  that  the  defend- 
on  parties  to  show  cause  why  they  ant  stand  committed  for  contempt.  Of 
should  not  be  punished  for  such  con-  like  effect,  see  Gray  v.  Chicago,  etc., 
tempt,  they  voluntarily  appear  and  R.  Co.,  i  Woolw.  (U.  S.)  63;  Souter  z^. 
answer.  Hawkins  v.  State,  125  Ind.  La  Crosse  R.  Co.,  i  Woolw.  (U.  S.)  80; 
570:  Ind.  Rev.  Stat.  i88i,  §§  1013, 10x4.  Gates  v.  M'Daniel,  3  Port.  (Ala.)  356; 

Orders  to  Pay  Koney  Disobeyed. —  Angerstein  v.  Hunt,  6  Ves.  Jr.  488. 
Where  one  disobeys  an  order  of  court  But  see  the  very  learned  and  exhaust- 
to  pay  a  certain  sum  of  money,  a  pre-  ive  discussion  of  the  practice  in  such 
cept  issues  to  commit  offender  forth-  cases  in  U.  S.  v.  Anonymous,  21  Fed. 
with  without  any  writ  of  attachment.  Rep.  761,  holding  that  the  practice  in 
2  N.  Y.  Rev.  Stat.  535,  §§  4,  5.  Peo-  federal  courts  of  equity  of  ordering  the 
pie  V.  King,  9  How.  Pr.  (N.  Y.  Su-  offender  to  stand  committed  has  been 
premeCt.)97.  superseded   by  converting   a  prelim- 

Orders  to  Fay  Costs  Disobeyed. — So  also  inary  rule  to  show  cause  why  an  at- 
in  cases  of  contempt  for  failure  to  tachment  should  not  issue,  into  a  pro- 
obey  orders  for  the  payment  of  costs,  cedure  for  trying  the  whole  matter  on 
Chapman  v,  Munson,  3  Paige  (N.  Y.)  its  merits.  See  also  Fanshawe  v, 
347;  Brush  V,  Lee,  i  Abb.  App,  Dec.  Tracy,  4  Biss.  (U.  S.)  490, 
(N.  Y.)  238.  See  also  Pitt  v.  Davison,  3.  Kelly  v,  McCormick,  28  N.  Y.  318; 
37  N.  Y.  235;  Brinkley  v,  Brinkley,  47  Matter  of  Smethurst,  2  Sandf.  (N.  Y.) 
N.  Y.  41.  724;    Dowson   v,   Packard,    3   Cranch 

Konpayment  of  Alimony. — A  husband  (C.  C.)  66.  See  also  Voorhees  v.  All- 
may  be  summarily  committed  to  prison  rislit,  2  K.  J.  L.  J.  57. 
without  notice,  where  he  disobeys  an  Defects  of  Form  Amendable. — But  if 
order  to  pay  alimony.  Isaacs  v,  the  return  shows  a  valid  ground  for  a 
Uaacs,  61  How.  Pr.  (N.  Y.  C.  PI.)  369;  commitment,  making  the  attachment 
Kuhn  v^  Kuhn  (Supreme  Ct.),  4  N.  Y.  returnable  before  one  of  the  judges  at 
Supp.  952.  Compare^SiiA  v.  Ward,  6  chambers  is  amendable,  and  is  not 
Abb.  Pr.,  N.  S.  (N.  Y.  Supreme  Ct.)79'f  fatal  to  the  cause.  Kelly  v.  McCor- 
Ford  V.  Ford,  10  Abb.  Pr.,  N.  S.  (N.  Y.  mick,  28  N.  Y.  318.  See  also  State  v. 
Super.  Ct.)74;  Lansing  v.  Lansing.  41  White,  T.  U.  P.  Charlt.  (Ga.)  123. 
How.  Pr.  (N.  Y.  Supreme  Ct.)248.  4.  Thus  where  "on  July  7th  an  order 

Soing  a  BeoeiTor  without  Leave. — When  was  granted  restraining  defendants 
one  sues  a  receiver  without  the  leave  from  running  a  ferry,  and  on  July  8th 
of  court,  when  it  is  doubtful  whether  the  court  granted  an  order,  returnable 
such  leave  would  have  been  granted  on  the  loth,  to  show  cause  why  defend- 
even  on  application,  he  may  be  pun-  ants  should  not  be  punished  for  con- 
ished  without  the  issuance  of  an  at-  tempt  for  violating  said  order,'*  and 
tachment.  Taylor  v,  Baldwin,  14  Abb.  such  order  nisi  was  only  served  on  the 
Pr.  (N.  Y.  Supreme  Ct.)  166.  9th,  it  was  held  that  such  last-men- 

8.  Thus  it  was  held  in  Worcester  v.  tioned  order  did  not  give  a  reasonable 

Truman,  i  McLean  (U.  S.)  483,  that  it  time  within  which  to  appear  and  an- 

is  not  the  English  rule,  nor  the  rule  swer.     Power  v,  Athens,    19  Hun  (N, 

of  our  circuit  courts,  that  a  rule  should  Y.)  165;  State  r.  Duffy,  15  Iowa  425; 

4  Encyc.  PI.  &  Pr.—so.  785 


Betorn  of  ProoMi.  CO  NT  BMP  T.  IntemgatoriAi. 

3.  Appearance. — Opinion  is  divided  as  to  whether  it  is  the  proper 
practice  for  one  proceeded  against  in  contempt  to  put  in  a  per- 
sonal  appearance  or  to  appear  by  attorney.*  Authority  is  not 
wanting  that  personal  appearance,  except  in  the  cases  hereafter 
mentioned,  is  requisite.* 

OfOffioen  of  Court. — But  in  the  case  of  court  officers  ruled  for  a 
contempt,  it  seems  that,  being  presumed  to  be  always  in  the 
court's  presence,  they  need  not  put  in  a  personal  appearance.* 

Effect  of  AppoAraneo  on  Defective  Betarni. — Where  the  party  charged 
aj)pears  and  undertakes  to  show  cause  against  contempt,  under  an 
order  for  that  purpose  served  upon  him,  he  is  held  to  have  waived 
any  irregularity  in  the  said  order.* 

4.  Interrogatories. — After  appearance  it  is  ordinarily  customary 
for  the  party  charged  to  answer  interrogatories  under  oath.* 

Jordan   v.  Circuit   Ct.,   69  Iowa    177;  Cai.  (N.   Y.)  221;  Elting  v.  U.  S.,  27 

Oehlschlager  v.  Circuit  Ct.,  69  Iowa  Ct.  of  CI.   158.     But  see  Rapalje  on 

177;   State   V,  Crane,  15  Oregon  148;  Contempts,   p.    146,  §  109  (following 

People  V.  Reynolds,  17  Wend.  (N.  Y.)  the   views  in    the  article   on    "  Pro- 

445.  cedure    in    Criminal    Contempts,"    5 

Time  Diecretionary. — But  the  time  al-  Crim.    Law   Mag.),  where  it   is  said 

iQwed  lies  in  the  court's  discretion  and  that  the   better  law  is  that  personal 

forms  no  ground  for  an  appeal.     Co-  appearance    is    not    requisite    under 

lumbia  Water  Power  Co.  v,  Columbia,  American   practice,   but  is  traceable. 

4   S.    Car.    388.     See    also   People   v,  when  held  essential,  to  the  influence 

Munro.  15  How.  Pr.  (N.  Y.  Supreme  of  the  English  chancery  rule.     It  is 

Ct.)  494';  People  V.  Wheeler,  7  Paige  submitted,  however,  that  the  truedis- 

(N.  Y.)  433;  Stafford  v.  Brown,  4  Paige  tinction  seems  to  be  that  stated  in  the 

(N.  Y.)  360;    Matter  of  Steinert,   24  text,  viz.,  that  those  cases  which  hold 

Hun  (N.  Y.)  246;  Andrew  v.  Andrew,  that  personal  appearance  is  not  neces- 

62  Vt.  495:  Curtis  V.  Gordon,  62  Vt.  340.  sary  will,  when  examined,  generally 

And   proceedings  on  attachment  for  be  found  to  be  cases  involving  con- 

contempt   in   violating   an  injunction  tempts  committed   by  court    officers, 

were  permitted  to  stand  over,  on  the  presumed,  as  stated  above,  to  be  al- 

ground  that  steps  were  being  perma-  ways   in   the   presence  of   the  court, 

nently  taken  to  abate   the   nuisance,  while  the  cases  holding  that  personal 

King  V.  Union,  24  N.  J.  Eq.  353.     See  appearance  is  essential  will  ordinarily 

also  Williams  v.  Lampkin,  53  Ga.  200;  be  found  to  be  instances  of  contempts 

People  V,  Bradt,  7  Johns.  (N.  Y.  )539.  committed  by  persons  not  holding  this 

1.  Crim.  Law  Mag.,  p.  504,  §  23.  relation. 

2.  Vertner  V.  Martin,  loSmed.&M.  4.  Manderscheid  v.  District  Ct.,  69 
(Miss.^  103;  People  v.  Nevins,  i  Hill  Iowa  240;  People  v.  Pearson,  4  111. 
(N.  Y.)  154.  See  also  Tinkey  v.  Lang-  270;  Wilson  v.  Greig,  12  N.  Y.  Wkly. 
don,  60  How.  Pr.  (N.  Y.  Supreme  Ct.)  Dig.  73;  People  v.  Kearney,  21  How. 
180:  Barnes'  Estate,  i  Civ.  Pro.  Rep.  Pr.  (N.  Y.  Supreme  Ct.)  74;  Hart  v. 
(N.  Y.  Surrogate  Ct.)  59.  Compare  Johnson,  43  Hun  (N.  Y.)  505;  In  re 
People  r.  Wilson,  64  111.  195;  Pitt  v,  Cheeseman,  49  N.  J.  L.  115;  State  v, 
Davison,  37  N.  Y.  235.  Frew,  24  W.  Va.  416;  Ex  p.  Bergman, 

Nonappearance. — In  proceedings  for  3  Wyoming  396.     Compare  Newell  v. 

contempt,  where  due  notice  to  appear  Cutler,  19  Hun  (N.  Y.)  74;   King  v. 

is    given   parties  charged,   and   they  Barnes,  113  N.  Y.  476:  Sickels  v.  Bor- 

fail  to  come,  they  may  be  found  guilty  den,  4  Blatchf.  (U.  S.)  14. 

on  ex  parte  evidence.     Jordan  v.  Cir-  5.  Vertner  v.  Martin,  loSmed.  &  M. 

cuit  Ct.,  69  Iowa  177;  Oehlschlager r.  (Miss.)  103;  U.  S.  v.  Duane.  Wall.  (C. 

Circuit  Ct.,  69  Iowa  177.  C.)  102;  Respublica  v.  Oswald,  i  Dall. 

S.  People  V,  Van  Wyck,  2  Cai.  (N.  (U.  S.)  319.     See  also  Hilton  z^.  Paitcr- 

Y.)  333;  People  V.  Freer,  i  Cai.  (N.  son,  18  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

Y.)485.     Compare  People  r.  Smith,  3  245. 
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VI.  CHUres  OF  Vskub. — It  would  apparently  follow  from  the 
fact  that  every  contempt  has  an  element  of  criminal  ofifense 
against  the  court  before  which  it  is  committed,*  and  also  from 
the  further  fact  that  the  granting  vel  non  of  the  proceedings  lies 
in  each  instance  in  the  said  court's  discretion,*  that  a  change 
of  venue  in  such  proceedings  would  generally  be  discountenanced. 
An  examination  of  the  authorities,  however,  discloses  very  little 
uniformity  of  opinion  upon  this  point.  See  article  CHANGE  OF 
Vknue. 

Vn.  Abatemekt. — It  would  also  seem  to  be  a  resultant  of  the 
criminal  character  of  contempt  proceedings,  and  also  of  their 
being  deemed  special  and  separate  from  the  suit  out  of  which 
they  may  arise,'  that  the  termination  of  said  suit  would  not  work 
the  abatement  of  the  process  for  contempt  of  court  for  disobedi- 
ence to  orders  therein  passed.*  But,  while  this  would  seem  to 
be  the  more  logical  and  obvious  rule,  there  is  authority  in  sup- 
port of  a  contrary  opinion,  holding  that  contempt  process  abates 
with  the  death  of  the  suit  out  of  which  it  arises.^ 

Interrogatoriet  not  Neeaiiary.— Where  variance  occurring  in  the   papers  of 

one  is  present  in  court  and  commits  a  the  original  suit  in  which  process  for 

direct  offense  there  is  no  need  of  inter-  contempt  arises    by   reason   of  diso- 

rogatories.     Com.  v.  Dandridge,  2  Va.  bedience     to     orders     therein,     fur- 

Cas.  408.     But  see  U.  S.  v.  Green,  3  nishes  no  ground  for  a  plea  in  abate- 

Mason  (U.  S.)  482.     Nor  are  they  req-  ment  in  said   contempt   proceedings, 

uisite   where    a    sheriff   ruled   for    a  Lyon  v,  Lyon,  21  Conn.  185.     See  also 

contempt  admits  the  facts.     State  v,  Thornton  v,  Davis,  4  Cranch  (C.  C.) 

Brophy,  38  Wis.  413.     See  Wis.  Rev.  500. 

Stat.  c.  149,  §  19.  5.  Krone  v.  Kings  County   El.   R. 

Party  in  Jail. — Where  party  charged  Co.  (Supreme  Ct.),  3  N.  Y.  Supp.  149; 

is  in  custody,  interrogatories  may  be  Smith  v.  McQuade  (Supreme  Ct.),  13 

served  upon  him  in  jail.     People  v.  N.  Y.  Supp.  63.     See  also  Robertson 

Ball,  5  Cow.  (N.  Y.)  415.  v,   Bingley,   i  McCord  Eq.   (S.  Car.) 

Additional    Interrogatory. — "An  ad-  349;  Weber  z^.  Zimmerman,  23  Md.  45; 

ditional  interrogatory    may    be   filed  In  re  Hall,  10  Mich.  210. 

when  the  others  are  filed  on  the  re-  In   the  case   of  In  re  Fanning,  40 

turn  of  the  attachment."     People  v,  Minn.   4,   the  court    said:    "  In  this 

Brown,  6  Cow.  (N.  Y.)  41.  case   the  order  committing   for  con- 

1.  Seel.  Character  of  the  Proceedings  tempt  had  a  double  aspect:  First,  it 
supra,  was  in  the  nature  of  a  remedy  to  the 

2.  See  III.  I.  Discretionary  with  the  party  to  enforce  payment  of  the  ali- 
Court^  supra,  mony;  second,  it  was  also  punitive,  or 

8.  See  I.  5.  Special^  supra,  merely  in  punishment  of  the  offense 

4.  Crook    V,    People,   16    111.    534;  of  contempt.      In  the  first   aspect   it 

Price  V.  Church,  Clark's  Ch.  (N.  Y.)  was  only  for  the  private  benefit  of  the 

429;  Johnson  v,  Wideman,  Dudley  (S.  party;  in  the  second,   only  to  assert 

Car.)  70.  and   vindicate  the    authority  of    the 

Death  of  Codefendant. — And  in  Brown  court,  and  so  far  its  purpose  was  pub- 

V.  Andrews,   I   Barb.   (N.   Y.)  227.    it  lie.     So  far  as  it  was  private  or  reme- 

was  held    that  it  is'  no  objection,  to  dial — that  is,  so  far  as  it    required 

proceedings  to  attach  one  of  two  de-  payment  of  money  to  the  other  party 

fendants  for  contempt,  that  his  code-  — its  force  and  life  fell  with  the  entry 

fendant  has  died  and  the  suit  is  not  of  judgment  of  dismissal;  but  so  far 

revived.  as  it  imposed  a  fine,  the  entry  of  judg- 

Yarianoo  in  Ori^^inal  Prooeedings. — A  ment  did  not  affect  it," 
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ym.  The  HEABne— l.  Generally.— The  questions  at  issue  in  the 
trial  of  every  contempt  proceeding  are  questions  of  fact,*  and 
these  questions  substantially  comprise  the  regularity  of  the  pro- 
ceedings under  the  violated  order  upon  which  the  process  is  based, 
and  the  excuses  or  defenses  of  the  party  charged  with  the  diso- 
bedience of  such  order.* 

2.  Contemnort  Rights— tf.  Right  to  be  Heard. — It  is  only  a 
corollary  upon  the  criminal  or  quasi-cvwaxnsX  character  of  pro- 
ceedings in  contempt  that  the  party  charged  shall  be  accorded 
the  inalienable  privilege  of  being  heard  in  his  own  defense.* 

In  CoDftnietiTe  Contcnptt. — While  the  general  rule,  as  thus  stated,  of 
the  contemnor's  right  to  be  heard  must  be  somewhat  qualified 
by  the  principles  set  forth  in  the  next  section,  this  right  obtains, 
with  scarcely  any  exception,  in  all  proceedings  for  the  prosecu- 
tion and  punishment  of  constructive  contempts.^ 

1.  State  V,  McKinnon,  8  Oregon  to  one  proceeded  against  as  for  a  coo- 
487;  Burke  v.  Territory  (Okla.,  1894),  tempt  is  the  right  to  purge  himself, 
37  Pac.  Rep.  829.  if  he  can,  by  his  own  oath.     So  rigid 

2.  Brown  v.  Andrews,  i  Barb.  (N.  is  the  common  law  as  to  this  that  it 
Y.)  227;  Hilton  V,  Patterson,  18  Abb.  does  not  allow  the  sworn  answers  of 
Pr.  (N.  Y.  Supreme  Ct.)  245.  the  respondent  to  be  controverted,  as 

3.  Thus,  where  a  defendant  was  to  matter  of  fact,  by  any  other  evi- 
charged  with  a  contempt  consisting  in  dence.*'  Of  like  effect,  see  £x  p, 
a  libelous  publication  against  a  court.  Mason,  16  Mo.  App.  41;  State  v.  Dis- 
and  an  attachment  was  issued  with-  trict  Ct.  (Minn.,  1895),  62  N.  W.  Rep. 
out  affidavit  or  proof,  the  court  simply  831;  State  v.  Willis  (Minn.,  1895).  63 
acting  on  its  own  motion,  and  there-  N.  W.  Rep.  169;  Magennis  v.  Park- 
upon  defendant  was  taken  into  cus-  hurst,  4  N.  J.  Eq.  433;  People  v.  Oyer 
tody,  who  gave  bail  and  moved  to  set  &  Terminer  Ct.,  27  How.  Pr.  (N.  Y. 
aside  the  attachment  as  illegal  and  un-  Supreme  Ct.)  14;  People  v.  Porter,  25 
proven,  which  the  said  court  refused,  Hun  (N.  Y.)  601  j  Ex  p,  Kilgore,  3 
and  proceeded  without  further  proof  Tex.  App.  247;  Fanshawe  v,  Tracy.  4 
to  adjudge  that  defendant  pay  a  Biss.  (U.  S.)  490;  In  re  Mav.  3  Flip, 
fine  of  one  thousand  dollars  and  (U.  S.)  562;  In  re  Acker,  66  ^ed.  Rep. 
costs  and  be  imprisoned  until  the  pay-  290;  State  v.  Gibson,  33  W.  Va.  97. 
ment  thereof,  and  this  being  ap-  See  also  Fall  Brook  Coal  Co.  v.  Heck- 
pealed,  Beasley,  C.J.,  said  :  **  The  scher  (Supreme  Ct.),  6  N.  Y.  St.  Rep. 
members  of  the  court  were  the  accus-  676;  Watrous  v,  Kearney,  79  N.  Y. 
ers,  witnesses,  and  judges;  they  took  496. 

no  testimony,  but  convicted  the  4.  Welch  v.  Barber,  52  Conn.  147 ; 
defendant  from  their  own  intuitive  Wheeler  v.  Thomas,  57  Ga.  161;  Whit- 
knowledge.  It  is  not  necessary  to  say  tem  v.  State,  36  Ind.  196;  Binney's 
that  such  a  course  has  not,  in  any  re-  Case,  2  Bland  (Md.)  99;  State  v.  Soule, 
spect  whatever,  the  least  semblance  of  8  Rob.  (La.)  500  :  State  v.  Judges,  33 
a  proceeding  in  a  court  of  law."  In  La.  Ann.  1256.  Compare  Strother  r, 
re  Holt,  55  N.J.  L.  384.  State,  i  Mo.  772;  Kaehler  r.  Dobber- 
And  in  Re  Pitman,  i  Curt.  (U.  S.)  puhl,  56  Wis.  497.  But  see.  ^im/ra.  £'x 
186,  after  speaking  of  the  criminal  /^.  Hamilton,  51  Ala.  66;  and  r<?m/ar/',  in 
nature  of  the  process  in  contempt  of  apparent  conflict  .with  this,  Ala.  const, 
court,  Curtis,  J.,  said:  **The  charac-  1876,  art.  i,  §  ir. 
ter  of  the  proceeding  should  not  be  Conntar  AflldaylU.  —  Party  charged 
lost  sight  of,  and  especially  it  should  may  read  affidavits  in  his  defense  io 
not  be  so  varied  as  to  deprive  the  addition  to  his  answers  to  intcrroga- 
party  proceeded  against  of  any  sub-  tories.  People  v.  Murphy,  i  Daly 
stantial  right.  Now  one  of  the  most  im-  (N.  Y.)  462;  Mussina  r.  Bartlett,  8 
portant  privileges  accorded  by  the  law  Port.  (Ala.)  277;  Galland  v.  Galland,  44 

788 


n«  RMring.  CONTEMPT.  Cmtanijior'i  Bight*. 

In  XMreet  Oonttmpti. — In  direct  contempts,  or  those  comniitted  in 
the  presence  of  the  court,  or  so  near  its  presence  as  to  obstruct 
the  course  of  justice  or  to  bring  the  court  into  contempt,  it  has 
already  been  stated  that  there  is  no  need  of  evidence  to  substan- 
tiate  that  which  is  manifest  of  itself  ;^  and  although  it  would  seem 
that  the  offender  can  scarcely  be  in  a  position  to  demand  the  right 
of  a  defense,'  nevertheless  the  better  practice  seems  to  obtain, 
even  in  flagrant  offenses  of  this  character,  of  granting  the  con- 
temnor  an  opportunity  of  explanation  or  excuse.' 

b.  Right  to  Trial  by  Jury. — Although  the  question  deter- 
minable  in  proceedings  to  redress  contempts  is  one  of  fact  and  not 
of  law,  yet,  the  offense  itself  being  one  against  the  court  and  the 
majesty  of  the  law,  neither  at  common  law  was  there  any  right  to 
a  jury  trial,*  nor,  according  to  the  current  weight  of  modern 
authority,  except  in  so  far  as  the  rule  has  been  modified  by  local 
statutes,  does  any  such  right  inure  to  the  benefit  of  the  contem- 
nor.* 

Vot  a  Violation  of  Conititntional  PriTilegot. — And  it  is  held  that  the 
fact  that  there  is  no  right  to  a  jury  trial  does  not  violate  the  con- 
stitutional provisions  which  guarantee  the  same.^ 

BlMTotien  of  Court. — It  lies  within  a  court's  discretion  to  impanel 
and  avail  itself  of  the  assistance  of  a  jury  for  the  purpose  of  try- 
ing a  disputed  matter  of  fact  in  a  contempt  proceeding.'' 

Cal.   47S  ;   Rutherford  v,   Metcalf,   5  (Okla.,  1894),  37  Pac.  Rep.  Sag;  Crow 

Hayw.  (Tenn.)  58.  .  See  also  Smith  v.  v.  State,  24  Tex.   12  ;  Kiog  v,  Ohio, 

Smith.  23  How.   Pr.  (N.  Y.  Supreme  etc.,  R.  Co.,  7  Biss.  (U.  S.)  529.     See 

Ct.)  134.  also  State  v.  Cutler,  13  Kan.  131;  In 

1.  See  III.  3.  Contempts  in  Qmrfs  r/ Hirst,  9  Phila.  (Pa.)  216. 

Presence,  supra,  6.  State  v,  Mitchell,  3  S.  Dak.  323; 

S.  Ex  p.  McCarthy,  29  Cal.  395;  State  State  v.  Becht,  23  Minn.  411.    See  also 

V,   Henthorn,    46    Kan.    613  ;   /n    re  Manderscheid  v.  District  Ct.,  69  Iowa 

Noonan,  47  Kan.  771.  2^o. 

Separation. — Where  one  accused  of  7.  Baker  cr.  Cordon,  86  N.  Car.  116. 

a  contempt  is  produced  under  a  war-  In  Oeorgia  it   is  provided  by  stat- 

rant,  he  cannot  be  permitted  to  purge  ute  that  where  an  attorney  is  ruled 

himself  without  making  reparation  to  as   for  an  attachment  for  contempt 

the  injured  party.     People  v.  Miller,  for  not  paying  over  money  collected, 

(C.  PI.),  29  N.  Y.  Supp.  305.  and  his  answer  to  the  rule  is  traversed, 

8.  Russell  V,  French,  67  Iowa  103;  the  issue    thus  formed    is    properly 

Crow  V.  State.  24  Tex.  12;   U.  S.   v.  triable  by  a  jury.     Smith  v.  Bush,  58 

Scholfield,  I  Cranch  (C.  C.)  130;  State  Ga.  121;   Kingsbery  v,  Ryan,  92  Ga. 

V,  Gibson,  33  W.  Va.  97.  108.     Compare   Robbins  v.  Fraxier,  5 

4.  Wells  V.  Caldwell,  i  A.  K.  Marsh. .  Heisk.  (Tenn.)  100. 

(Ky.)44i;  Eilenbecker t/.  District  Ct.,  In  Virginia,  in  an  old  case,  a  trial 

134  U.  S.  31.  on  "information*'  for  a  contempt,  con- 

§.  Neel  V.  State,  9  Ark.  259;  Hunt«  sisting  in  preventing  the  attendance 

ington  V.  McMahon,  48  Conn.  174;  Ex  of  a  duly  summoned  witness,  was  with 

/.  Grace,  I3  Iowa  908;  McDonnell  v,  a  jury.     Com.  v,  Feely,  3  Va.  Cas.  i. 

Henderson,  74  Iowa  619;  State  v.  Du-  In  Kontadky,  by  Gen.  Stat.,  c.  29,  a 

rein,  46  Kan.  69s;  Hart  v.  Robinett,  5  jury  trial  ia  provided  for  in  all  cases 

Mo.  11;  Gandy  v.  State,  13  Neb.  445;  of  contempt  in  which  the  court  is  of 

Ludden  v.  State,  31  Neb.  429;  State  v.  opinion  that  punishment  ought  to  be 

Matthews,  97  N.  H.  450;  Bates'  Case,  a  fine  exceeding  thirty  dollars  or  im- 

55  N.   H«    335 ;    Burke  v.   Territory  prisonm«nt  longer  than  thirty  hours, 
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3.  Contemnor't  DefbniM — ^ .  Performance. — ^Wherever  there  is, 
as  it  were,  a  locus  pcenitentUB^  and  a  possibility  of  the  defendant 
in  contempt  proceedings  successfully  undoing  his  wrong  by  obedi- 
ence to  the  violated  mandate,  such  performance  may  furnish  a 
defense  on  his  behalf.* 

b.  Inability  to  Obey. — Whenever  the  party  charged  with  a 
contempt  is  manifestly  unable  to  perform  the  act  or  obey  the 
order  for  a  disobedience  to  which  he  is  proceeded  against,  he 
may  successfully  interpose,  as  a  defense  in  such  proceedings,  said 
inability  to  obey.* 

Inability  ClMurly  flhown. — But  it  is  essential  that  the  contemnor  shall 
clearly  establish   his  inability  to  comply,'  and  that  his  alleged 

In  WMt  Virginia. — See,  for  a  similar  see  Stow  v.   Pearce,  9  Paige  (N.  Y.) 

principle   in  code,  c,   147,  §§   27,   28,  367. 

State  V,  Frew,  24  W.  Va.  416.  Paeiiniary  Inabilitj. — For  application 

1.  Kernodle  v.  Cason,  25  Ind.  362;  of  the  rule  in  disobedience  to  orders 
Fenlon  v,  Dempsey  (Supreme  Ct.)i  7  for  the  payment  of  money  from  pcca- 
N.  Y.  Supp.  435;  Vose  v.  Reed,  i  niary  inability,  see  Williams  v,  Dwi- 
Woods  (U.  S.)647.  But  see  Aldinger  nelle,  51  Cal.  442;  Browning  v.  Had- 
V.  Pugh  (Supreme  Ct.),  10  N.  Y.  Supp.  ley,  33  Ga.  271;  Ex  p.  Wright.  65  Ind. 
684.  504;  O'Callaghan  v,  O'Callaghan,  69 

Sheriib  in  Contampt. — This  right  to  a  111.  552;  D welly  v.  D welly,  46  Me.  377; 
purgation  by  performance  is  very  ap-  Russell  r.  Russell,  69  Me.  336;  Mc- 
plicable  to  the  case  of  sheriffs  charged  Clure  v,  Gulick,  17  N.  J.  L.  340:  Wor- 
with  failure  to  pay  over  money  col-  den  v.  Orange  County  Bank,  t  Wend, 
lected  in  execution,  etc.  Chittenden  z^.  (N.  Y.)  309;  Cochran  v,  Ingersoll,  13 
Brady,  Ga.  Dec,  pt.  ii.  219;  Connor  Hun  (N.  Y.)  368;  Matter  of  Davidson, 
V.  Archer,  i  Spears  (S.  Car.)  89:  5  Dem.  (N.  Y.)  224;  Kane  v.  Haywood, 
M'Lean  t/.  Du  Bose,  i  Bailey  (S.  Car.)  66  N.  Car.  i;  Stevenson's  Estate,  7  W. 
646;  Pennsylvania  Bank  v,  Condy,  I  N.  C.  (Pa.)  65;  Taylor  v.  Howren,  i 
Hill  (S.  Car.)  209;  Summers  v.  Cald-  McCord  (S.  Car.)  418;  Thomas  v.  Ait- 
well,  2  Nott  &  M.  (S.  Car.)  341.  See  ken,  Dudley  (S.  Car.)  292;  Cooper  v. 
also  McLendon  v.  McGiann,  60  Ga.  Scott,  2  McMull.(S.  Car.)  150;  Thomas 
244;  James  v.  Mayrant,  i  Harp.  Eq.  v,  Yates,  i  McMull.  (S.  Car.)  179;  Daw- 
(S.  Car.)  180;  Kirkpatrick  v.  Vandiver,  kins  v.  Pearson,  2  Bailey  (S.  Car.)  619. 
2  Mill  (S.  Car.)  341.  But  see  Lang-  Contra^  Cartwright's  Case,  114  Mass. 
ley  V.  Wynn,  70  Ga.  430.  230;  Matter  of  Snyder,  34  Hun  (N.  Y.) 

Pirompt  Perfsrmanoe. — But   the    per-  302;  Strobridge  v.  Strobridge,  21  Hun 

formance  must  be  prompt  to  be  availa-  (N.  Y.)  288;  Macy  v.  Jordan,  2  Deo. 

bic  as  a  defense.     Snowman  v.  Har-  (N.  Y.)  570. 

ford,  57  Me.  397;  Ex p,  Noah,  3  N.  Y.  fliokntM.— The  sickness  of  the  con- 
City  Hall  Rec.  31 ;  Wallis  cr.  Talmadge,  temnor,  rendering  him  unable  to  com- 
10  Paige  (N.  Y.)  443.  Compare  Evans  ply  with  an  order  of  court,  is  a  valid 
V,  Noton,  68  L.  T.  324.  defense.      Scott  v.  Laying,  59  Mich. 

2.  Galland  v,  Galland,  44  Cal.  475;  43;  State  v,  Newark,  etc..  Turnpike 
Hull  V.  Harris,  45  Conn.  544;  Rex  v,  Co.,  2  N.  J.  L.  318;  Butcher  v.  Coats, 
Wright,  2Stra.9i5;  Cowartz^.  Dunbar,  i  Dall.  (U.  S.)  340. 

56  Ga.  417;  State  v.  Smith,  9  Iowa  334;  Hnngar.— But  hunger  forms  no  valid 

Hogue  V,  Hayes,  53  Iowa  377;  Good-  defense  to  a  jury  proceeded  against  as 

enough  v,  Davids,  4  N.  Y.  Month.  L.  for  a  contempt  consisting  in  separat- 

Bull.  35;  Morgan  v.  Morgan,  16  Abb.  ing  without  leave.    Murphy  v.  Wilson, 

Pr.,  N.  S.  (N.  Y.  C.  PI.)  291;  John-  46  Ind.  537. 

son  V,  Cory,  i  N.  J.  L.  J.  96;  Boyctt  v.  8.  Martin  v.   Burgwyn,  88   Ga.  78; 

Vaughan,   89  N.  Car.   27;  Witter  v.  Snowman  v.  Harford,  57  Me.  397;  Es- 

Lyon,  34  Wis.  564.      Compare  Beard  v.  terbrook   Co.  v.  Ahern,  a  N.  J.  L.  J. 

Snook.  47   Hun   (N.  Y.)  158:  Den  v.  175;  Gillies  v.  Kreuder,  i  Den.  (N.  Y.) 

Hendrickson,  18  N.  J.  L.  366.     But  349;  Smith  v.  Smith,  92  N.  Car.  304. 
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incapacity  has  not  arisen  through  any  fault  or  action  of  his  own.^ 
c.  Want  of  Intention. — No  fixed  doctrine  can  be  laid  down 
upon  the  question  as  to  whether  the  absence  of  intention  to  com- 
mit the  offense  is  or  is  not  a  valid  defense  on  behalf  of  the  con- 
temnor,  as  the  gravamen  of  the  proceeding  is,  Does  the  act  com- 
mitted impede  the  course  of  justice  ?  *  The  sounder  rule  would 
appear  to  be  that,  wherever  the  party  charged  has  clearly  and 
unequivocally  violated  a  clear  and  unequivocal  mandate  of  a 
court  of  competent  jurisdiction,  the  mere  allegation  upon  his 
pan  of  bona-fide  motives  and  nonintentional  contempt  will  not 
avail  to  purge  the  wrong  committed.'  While,  therefore,  want  of 
intention  will  not  generally  be  a  bar  to  conviction  and  punishment 
for  contempt,  authorities  are  not  wanting  which  support  a  con- 
trary proposition,  holding  that  when  the  party  charged  has  com- 
mitted the  offense  through  palpable  innocence  or  ignorance  for 
which  he  is  not  responsible,  a  showing  by  him  of  want  of  inten- 
tion to  contemn,  as  evidenced  by  these  facts,  will  negative  the 
idea  of  contempt  and  secure  his  discharge.* 

1.  Thus,  in  Neal  v.  Price,  ii  Ga.  Schimmel,  59  Mich.  524;  Thompson  r. 
297,  it  was  held  that  where  a  sheriff  Pennsylvania  R.  Co.,  48  N.  J.  Eq. 
is  proceeded  against  for  a  contempt  105;  Fitzgerald  v.  Christl,  20  N.  J.  Eq. 
for  being  guilty  of  gross  delay  in  ad-  90;  People  v.  Freer,  i  Cai.  (N.  Y.) 
vertising  and  selling  property  upon  485;  Baker  v.  Cordon,  86  N.  Car.  116; 
which  he  had  levied,  he  cannot  de-  Watson  v.  Citizens'  Sav.  Bank,  5  S. 
fend  himself  by  showing  that  just  Car.  159;  Wartman  v.  Wartman, 
prior  to  the  termination  of  such  gross  Taney's  Dec.  (U.  S.)  362;  Wells  v.  Ore- 
delay  the  opposing  party  secured  an  gon  R.,  etc.,  Co.,  19  Fed.  Rep.  20. 
injunction  restraining  collection  by  Contemptaoni  Language  made  use  of 
a/f. /«.  Martin  z/.  Huson,  42  Ga.  83;  by  an  attorney  in  the  court's  very 
Smith  V.  McLendon,  59  Ga.  523;  In  re  presence  will  not  be  purged  by  a  mere 
Andrew,  7  H.  &  N.  87;  Wise  v.  disclaimer  of  any  contemptuous  inten- 
Chaney,  67  Iowa  73;  In  re  Lilliland,  tion.  Dodge  v.  Slate  (Ind.,  1895),  39 
4  Cine.  L.  Bull.  (Ohio)  733;  Pitman  v.  N.  E.  Rep.  745. 

Clarke,  i  McMull.  (S.  Car.)  316.  4.  Maclin   v.    Wilson,  21   Ala.  670; 

Harden  of  Proof . — And  the  burden  of  Matter  of  Two   Clerks,  91   Ga.    113; 

proving  inability  of  obedience   rests  Holcombe  f.  Dupree,  50  Ga.  335:  Mer- 

upon    the    contemner.      Holtham    v.  ritt  v.  Smith  (N.  J.),  Oct.  1883  (see  3 

Holtham  (City   Ct.).  26   N.  Y.  Supp.  Stew.  N.  J.  Dig.,  p.  94,  ^  9);  Fraas  v, 

762;  Fenlon  v.  Dempsey,  22  Abb.  N.  Barlement.  25  N.J.  Eq.  84;  Matter  of 

Cas.  (N.  Y.  Supreme  Ct.)  114.  Fitton,  16   How.   Pr.  (N.  Y.  Supreme 

2.  People  V.  Wilson,  64  111.  195.  Ct.)  303;  State  v.  Goff,  Wright  (Ohio) 
8.  Thus,  in   Hawkins  v.  State,   126  78;  State  r.    Coulter,    Wright  (Ohio) 

Ind.  294,  the  answer  of  the  defend-  421;  State  v.  Hasleps,  Wright  (Ohio) 

ants  to  an  information  in  contempt  for  500;  ^jr  /.    Degener,   30    Tex.    App. 

violating  an  order  of  injunction  con-  566;  Wells  v.  Com.,  21    Gratt.   (Va.) 

tained  in  a  decree  was  held  invalid  500;  State  v.  Harvey,  14  Wis.  151. 

when  it  admitted  the  performance  of  In  New  York  a  distinction  was  drawn 

the  alleged  acts  constituting  the  vio-  between    contemptuous     publications 

lation,  but  averred  that  said  acts  were  amounting  to  a  crime  and  those  which 

not  done  in  violation  of  the  injunction,  only   constituted  a  constructive   con- 

Of    similar   effect   see   State   v.  Sim-  tempt,  in   the  former  want  of  inten- 

mons,  I  Ark.  265;  Hughes  v.  People,  tion  not  being  considered  a  justifica- 

5  Colo.  436;  Huntington  v,  McMahon,  tion,  People  v.  Freer,  i   Cai.  (N.  Y.) 

48  Conn.  174;  Cartwright's  Case,  114  485;  while  in  the  latter  it  was  held  a 

Mass.  230;  Wilcox  Silver  Plate  Co.  v,  sufficient  defense.    People  v.  Few,  2 
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Wsnt  wf  ImtffUios  u  Aftstisg  PmniitetBt. — But  while  ordinarily  the 
absence  of  intention  to  commit  the  offense  will  not  furnish  a  de- 
fense in  bar  to  the  proceeding,  it  may  be  interposed  by  way  of 
a  mitigation  of  the  penalty,^  which  may  be  reduced  thereby  to  a 
mere  liability  for  the  costs.' 

d.  Advice  of  Counsel. — Advice  of  counsel  by  which  one  is 
induced  to  disobey  the  orders  or  decrees  of  a  court,  although 
such  advice  is  bona  fide  given,  received,  and  followed,  cannot  be 
set  up  as  a  defense  in  bar  to  the  proceeding  in  contempt ;  *  but 
such  advice  may  be  offered  by  way  of  palliation  of  the  offense 
and  diminution  of  the  punishment.'* 

e.  Want  of  Jurisdiction  in  the  Court. — Want  of  juris- 
diction in  the  court  to  pass  the  order  alleged  to  be  violated,  and 
for  the  violation  of  which  process  has  been  issued,  will  ordinarily 
avail  the  contemnor  as  a  defense.* 

/.  Want  of  Notice  of  Violated  Order.— The  doctrine 


Johns.  (N.  Y.)  290.  Compare  also 
Henry  v.  Ellis,  49  Iowa  205;  /h  re 
Woolley,  II  Bush  (Ky.)  95. 

In  North  CaroUnn  whenever  the 
gravamen  of  the  contempt  proceeding 
can  be  said  to  be  the  intention  to  in- 
jure^ then  want  of  intention  furnishes 
a  valid  excuse.  In  re  Moore,  63  N. 
Car.  397  ;  Ex  p.  Biggs,  64  N.  Car. 
202;  Bond  V,  Bood,  69  N.  Car.  97;  In 
re  Walker,  82  N.  Car.  95;  Kron  v. 
Smith,  96  N.  Car.  386.  But  this  rul- 
ing is  confined  strictly  to  cases  in 
which  the  intention  is  the  gist  of  the 
action;  in  all  others  want  of  intention 
will  not  purge.  Baker  v.  Cordon,  86 
N.  Car.  116. 

1.  Rogers  Mfg.  Co.  v,  Rogers,  38; 
Conn.  121;  Des  Moines  St.  R.  Co.  v, 
Des  Moines  Broad  Gauge  St.  R.  Co., 
74  Iowa  585;  In  re  Woolley,  11  Bush 
(Ky.  )  95;  Murdock's  Case,  3  Bland 
(Md.)46i;  State  V.Collins, 62  N.H.  694. 

8.  McQuade  v,  Emmons,  38  N.  J.  L. 
397;  People  V,  Cooper,  20  Hun  (N.  Y.) 
486. 

8.  Buffum's  Case,  13  N.  H.  14; 
People  V,  Edson,  51  N.  Y.  Super.  Ct. 
238;  Krom  V.  Hogan,  4  How.  Pr.  (N. 
Y.  Supreme  Ct.)  225;  People  v.  Rice. 
144  N,  Y.  249;  Fitzgerald  v,  Christl,  20 
N.  J.  Eq.  90;  McKillop  r.  Taylor,  25 
N.  J.  Eq.  139;  Wartman  v.  Wartman, 
Taney's  Dec.  (U.  S.)  362;  Mead  v, 
Norris,  21  Wis.  310.  See  also  State  v. 
Sparks,  27  Tex.  627.  But  see  contra 
Harrell  v.  Feagin.  59  Ga.  821;  U.  S.  v. 
Church  of  Jesus  Christ,  etc.,  6  Utah  9. 
Compare  also  People  y  Compton,  1 
Duer  (N.  Y.)  513. 


4.  Lansing  v.  Easton,  7  Paige  (N. 
Y.)  364;  Rogers  v.  Paterson,  4  Paige 
(N.Y.)45o;  Billings  v.  Carver,  54  Barb. 
(N.  Y.)4o;  People  v.  St.  Lx>uis,  etc., 
R.  Co.,  19  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  i;  Boon  v.  McGucken 
(Supreme  Ct.),  22  N.  Y.  Supp.  424; 
Power  V.  Athens,  19  Hun  (N.  Y.)  165; 
People  V.  Edson,  51  N.  Y.  Super. 
Ct.  238;  Columbia  Water  Power  Co. 
V.  Columbia,  4  S.  Car.  388;  Bate  Re- 
frigerating Co.  V.  Gillett,  30  Fed.  Rep. 
683;  State  V.  Harper's  Ferry  Bridge 
Co.,  16  W.  Va.  864. 

9.  People  V.  O'Neil,  47  Cal.  109; 
Brown  v.  Moore,  61  Cal.  432;  State  v. 
Smithers,  14  Kan.  629;  Morton's  Case, 
10  Mich.  208;  Forrest  v.  Price  (N.  J., 
1894),  39  Atl.  Rep.  315;  Com.  v. 
Keeper,  23  W.  N.  C.  (Pa.)  193;  Hol- 
man  v.  Austin,  34  Tex.  668.  See  also 
Billard  v.  Erhart,  35  Kan.  616. 

In  New  York  it  is  held  that,  unless 
an  injunction  order  is  void  upon  its 
face,  for  utter  lack  of  jurisdiction  on 
the  part  of  the  judge  who  granted  it, 
a  party  disobeying  it  may  properly  be 
adjudged  guilty  of  contempt.  How- 
ever erroneous  the  granting  of  the 
order  may  have  been,  unless  there 
was  an  entire  absence  of  judicial 
authority  to  act,  it  is  the  duty  of  the 
party  to  obey  its  commands  until  re- 
voked upon  motion  or  appeal  or  some 
other  method  of  direct  review  in  the 
action  in  which  it  was  granted.  Peo- 
ple f.  Vanburen,  136  N.  Y.  252.  See 
also  People  v.  Sturtevant,  9  N.  Y.  263; 
In  re  Williamson's  Case,  s6  Pa.  St.  9; 
Ex  p,  Stickney,  40  Ala.  i6o. 
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has  already  been  fully  set  forth  that  either  service  of  the  violated 
order  or  actual  or  constructive  knowledge  thereof  is  an  essential 
prerequisite  to  the  issuance  of  the  process  of  contempt.^  In  like 
manner  the  contemnor  may  set  up  as  a  valid  defense,  upon  a  hear- 
ing of  the  case  on  its  merits,  that  he  was  never  served  with  the 
alleged  violated  order,  and  that  he  therefore  acted  in  ignorance 
thereof.* 

Afftnid  XnowlodgB  Btnden  iTotlM  Uan^MMiij. — But  wherever  it  appears 
that  the  party  is  really  apprised  of  the  disobeyed  mandate,  it  is 
self-evident  that  he  cannot  defend  on  the  ground  of  a  want  of 
service  thereof.' 

4.  Unavailable  Defenses — a.  Appeal  from  Violated  Order. — 
The  fact  that  an  appeal  has  been  taken  from  the  passage  by  the 
court  of  the  order,  judgment,  or  decree  which  has  been  violated 
furnishes  no  defense  to  the  contemnor.* 

b.  Invalidity  of  Violated  Order. —  The  mere  want  of 

regularity  of  a  court  possessing  the  requisite  authority  in  the  vio- 
lated order  affords  the  contemnor  no  available  defense.* 

c.  Want  of  Formal  Requisites.— The  well-established  rule 
that  courts  will  not  permit  their  lawful  process  to  be  evaded  upon 
purely  technical  grounds  ^  applies  with  equal  force  to  proceed- 
ings in  contempt,  and  so  the  party  charged  cannot  set  up  as  a 
defense  the  absence  of  purely  formal  and  technical  requirements.'^ 

1.  See  III.  3.  b,  (2)  Knowledge  and  City  Ct.)  43;  People  ».  Rice  (Supreme 
Service  of  Violated  Order ,  supra,  Ct.),   26  N.  Y.   Supp.   345;   People  v. 

2.  Thus  in  Netherwood  v.  Wilkin-  Rice  (Supreme  Ct.),  30  N.  Y.  Supp. 
Bon,  33  Eng.  L.  &  Eq,  297,  where  457;  People  r.  Bergen,  53  N.  Y.  404; 
there  was  a  motion  for  the  attachment  Leland  v.  Smith,  3  Daly  (N.  Y.)  309. 
of  a  witness  for  contempt  in  disobe-  5.  Ex  p,  Stickney,  40  Ala.  160; 
dience  to  a  subpoena,  and  the  affidavits  Wandling  r.  Thompson,  41  N.  J.  L. 
of  defense  set  forth  that  the  failure  to  142;  People  v,  Bergen,  53  N.  Y.  404; 
obey  arose  from  the  fact  that  the  sub-  Langerman  v,  McAdam  (C.  PL),  26  N. 
poena  was  left  with  the  wife  of  the  Y.  Supp.  755;  McLean  v,  Erlanger 
contemnor,  who  failed  to  deliver  it  to  (Supreme  Ct.),  16  N.  Y.  Supp.  417; 
her  husband,  and  that  there  was  no  Sullivan  v.  Judah,  4  Paige  (N.  Y.) 444; 
wilful  disobedience,  the  court  dis-  Higbie  v,  Edgarton,  3  Paige  (N.  Y.) 
charged  the  rule  without  costs.  Of  253;  Morris  v.  Walsh,  g  Bosw.  (N.  Y.) 
similar  import  see  Rex  v,  Plunket,  3  636;  People  v.  Rice  (Supreme  Ct.),  26 
Burr.  1329;  Morris  r.  Bradford,  19  Ga.  N.  Y.  Supp.  345;  People  v.  Jlice  (Su- 
527;  Lewis  V.  Singleton,  61  Ga.  164;  preme  Ct.),  30  N.  Y.  Supp.  457;  Earle 
Merritt  v.  Smith  (N.  J.),  Oct.,  1883  v.  Stokes.  5  S.  Car.  336;  Carr  v.  Scott, 
(unreported ;  see  3  Stew.  N.  J.  Dig.,  p.  Riley  (S.  Car.)  193.  But  see  Gilman 
94.  §  9);  Columbia  Water  Power  Co.  v.  Byrnes,  10  Civ.  Pro.  Rep.  (N.  Y. 
V,  Columbia,  4  S.  Car.  388.  Supreme   Ct.)   46,   affirmed  in  102  N. 

8.  People  V.  Marston,  18  Abb.  Pr.  Y.  733. 

(N.  Y.  Supreme  Ct.)  257;  Wilcox  v.  As  Affeoting  Amount  of  Fine.— The 

Harris,  59  How.   Pr.  (N.  Y.,  Monroe  improvident  granting  of  an  injunction 

County  Ct.)  262;  People  v.  Brown,  6  may,  however,  be  considered  in  fixing 

Cow.   (N.  Y.)  41;  In  re  LilUland,  4  the  amount  of  the  fine.  Smith  r.  Fitch, 

Cine.  L.  BuU.  (Ohio)  733-  Clark's  Ch.  (N.  Y.)  265. 

4.  Heinlcn  v.  Cross,  63  Cal.  44;  Ort-  6.  Endicott  v,  Mathis,  9  N.  J.  Eq. 

man  v.  Dixon,  9  Cal.  23;  Hunt  v.  Lam-  no. 

bertville,  46  N,  J.  L.  59;  Stephenson  7.  Thus  in   proceedings  to  punish 

V,  Hanson,  6  Civ.  Pro.  Rep.  (N.  Y.  for  contempt  in  refusing  to  obey  a 
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d.  Liability  to  Indictment.— The  fact  that  the  offense  com- 
mitted may  amount  to  a  crime  per  se  as  well  as  to  a  contempt,  and 
that  in  consequence  thereof  the  defendant  may  be  liable  to  an 
indictment  in  addition  to  punishment  by  the  contempt  process, 
cannot  be  successfully  interposed  as  a  defense  in  the  latter.* 

e.  Miscellaneous  Instances. — Other  instances  of  unavail- 
able defenses,  rendered  so  principally  from  their  specious  charac- 
ter, but  which  do  not  legitimately  fall  under  the  principles 
already  discussed,  will  be  found  collated  in  the  notes.* 

judgment  requiring  the  defendant,  as  disobeyed  a  peremptory  writ  of  man- 

president  of  a  company,  to  cancel  cer-  damus  issued  from  a  superior  court, 

tain  certificates  of  stock,  etc.,  and  issue  he  was    held   properly  attached    for 

new  ones,  it  was  no  excuse  for -non-  such  contempt  and  punished  by  fine, 

compliance   that  the  co-operation  of  although   he   had   resigned  his  office 

the  other  officers  was  necessary.    King  after  issuance  of  writ,  but  before  scn- 

V,  Post  (Supreme  Ct.).  12   N.  Y.  St.  tence.     People  v.  Pearson,  4  111.  270. 

Rep.  575.     Of  similar  import  are  Per-  Flea  of  Bm  Ad^judicata. — The  issuance 

guson  V.  Cummings,  i  Den.  (N.  Y.)  of  a  former  citation  on  the  same  sub- 

433;  Lehmaier  v,  Griswold,  46  N.  Y.  ject  matter  upon  a  petition  by  the  same 

Super.  Ct.  11;  State  v.  Smith,  9  Iowa  party,  and  the  dismissal  thereof  by 

334;  Gibbs.v.  Morgan,  39  N.  J.  Eq.  79;  the  court   on   the   hearing,    form  no 

State  V,  Gulick,  17  N.J.  L.  435;  Graham  defense  in  bar  to  a  second  proceeding 

V,  Allen,  2  Nott  &  M.  (S.  Car.)  492;  in  a  probate  court.     Vertner  v.  Mar- 

U.  S.  V.  Debs,  64  Fed.  Rep.  724;  Ram-  tin,  10  Smed.  &  M.  (Miss.)  103.     Com- 

stock  V.  Roth,  18  Wis.  522.     See  also  pare  Middlebrook  v.  State,  43  Conn. 

Hawkins  v.  State,  125  Ind.  570;  People  257.    But  see  r<7»/ra,  Wilson  r.  Craigc, 

V.   District  Ct.,  19  Colo.  343,  and  I.  3.  113  N.  Car.  463;   Dejonge   v.  Brennc- 

Strictly  Pursued^  supra,  man,  23  Hun  (N^  Y.)  332. 

1.  Ex  p.  Acock,  84  Cal.  50:  Rex  v.  In  New  York,  in  accordance  with  2 
Ossulston,  2  Stra.  1107;  Pledger  v.  Rev.  Stat..  g§  534,  538,  recovery  and 
State,  77  Ga.  242;  Cartwright's  Case,  full  satisfaction  of  costs  and  expenses 
114  Mass.  230;  State  z/.  District  Ct.,  allowed  an  aggrieved  party,  in  con- 
52  Minn.  283;  Brown  v,  Farley,  38  N.  tempt  proceedings  to  enforce  a  civil 
J.  Eq.  186;  Eagan  v.  Lynch,  3  Civ.  remedy,  would  apparently  be  a  com- 
Pro.  Rep.  (N.  Y.  Super.  Ct.)  236;  In  plete  bar  to  any  civil  action  for  rc- 
re  Griffin,  98  N.  Car.  225;  State  v,  dressing  the  same  injury.  Davis  r. 
Woodfin,  5  Ired.  (N.  Car.)  199;  Steubc  Sturtevant,  4  Duer  (N.  Y.)  148;  Van 
V.  State,  3  Ohio  Cir.  Ct.  Rep.  383;  State  Valkenburgh  v,  Doolittle,  4  Abb.  N. 
V,  Williams,  2  Spears  (S.  Car.)  26;  U.  Cas.  (N.  Y.  Supreme  Ct.)  72.  But  see 
S.  V,  Debs,  64  Fed.  Rep.  724;  Ex  p,  contra^  People  v.  Jacobs,  5  Hun(N.Y.) 
Bergman,  3  Wyoming  396.  428;  Powers.  Athens,  19  Hun  (N.  Y.) 

But   where  certain   acts  are   made  165. 
an  ofifen^e  by  statute,  with  a  prescribed        But  to  enable  one  to  successfully 

penalty,  a  party  charged  with  the  of-  defend  an  action  in  contempt  against 

fense  cannot  be  punished  by  a  rule  to  him  to  enforce  a  civil  remedy  it  is  not 

show  cause,  as  for  a  contempt,  but  sufficient  to  show  that  another  action 

only  by  indictment.     State  v.  Black-  is  possible  for  same  redress;  he  must 

well,  10  S.  Car.  35.  further  establish  the  fact  that  the  law 

2.  An  Attomey'i  Privilege  of  Ezemp-  has  especially  prescribed  such  other 
tion  from  Arrest  while  engaged  in  the  action  for  the  offense  complained  of. 
trial  of  a  case  will  not  avail  him  as  Matter  of  Morris,  45  Hun  (N.  Y.) 
defense  upon  an  attachment  for  con-  167. 

tempt.      In  re  Freston,  49  L.  T.  290;  Invalid  Defense    Twioe    Interpoud.— 

/m  r^  Railroad  Co.,  10  Nat.  Bankr.  Reg.  Matters    in    denial    or   excuse  of  a 

274.  contempt  on  writ  of  error  held  insuffi- 

Besignation  of  a  Judge  after  Commit-  cient  cannot  be  afterwards  set  up  as 

ting  Offense. — Where  a    judge   of    an  purging  the  contempt  before  any  of 

inferior    court     had    contumaciously  the  imprisonment  has  been  suffered. 

794 


TIm  Hearing. 


CONTEMPT. 


Contemnor'i  Aniwer. 


5.  Contemnor's  DefEtnlt — The  contemnor  may  lose  his  right  of 
successfully  objecting  to  matters  on  account  of  which  the  pro- 
ceeding might  have  been  set  aside,  by  failing  to  raise  such  objec- 
tion in  time.* 

6.  Gonclnsiyeness  of  Contemnor's  Answer — At  Law:— In  all  charges 
of  contempt  arising  out  of  proceedings  in  suits  in  common-law 
courts,  or  in  suits  cognizable  at  law,  as  distinguished  from  equity, 
the  sworn  answer  of  the  contemnor,  validly  denying  or  purging 
the  contempt,  is  held  conclusive  and  unanswerable.* 

In  Constniotive  Contempt. — Some  authorities  especially  emphasize 
the  conclusiveness  of  the  contemnor's  answer  in  the  case  of  pro- 
ceedings to  punish  the  commission  of  constructive  contempts.^ 

In  Eqnity. — In  cases  of  contempt  arising  out  of  causes  in  equity 


Thweatt  v.  Kiddoo,  58  Ga.  300;  Mizc 
V,  Blalock,  71  Ga.  861. 

Agreements  or  Settlement!  between 
the  parties  by  which  the  orders  of 
court  disobeyed  are  sought  to  be  ren- 
dered nugatory  or  immaterial  cannot 
avail  as  defenses  for  disobedience  to 
such  orders.  O'Callaghan  v,  O'Cal- 
laghan,  69  111.  552;  Obear  v.  Little,  79 
Ga.  384. 

Indebtedness  of  Proseontor. — A  witness 
duly  summoned  and  having  some 
mileage  paid  cannot,  on  process  in 
contempt  f or  disobedience,defend  him- 
self on  the  ground  that  full  and  proper 
mileage  has  not  been  paid.  Norris  v, 
Hassler,  8  N.  J.  L.  J.  98;  Obear  v. 
Little,  79  Ga.  384.  But  compare  contra^ 
sembU,  U.  S.  v,  Mann,  2  Brock.  (U. 
S.)9. 

For  Other  Isolated  Instanoea  see  Mc- 
Cardel  v.  Peck,  28  How.  Pr.  (N.  Y. 
Supreme  Ct.)  120;  People  v.  Dwyer, 


14  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  130, 
468. 

8.  Saunders  v,  Melhuish,  6  Mod.  73, 
4  Black.  Com.  286;  State  v.  Earl,  41 
Ind.  464;  Burke  v.  State,  47  Ind.  528; 
Haskett  v.  State,  51  Ind.  176;  Wilson 
V.  State,  57  Ind.  71;  State  v,  Vincent, 
46  Kan.  618;  People  v.  Few,  2  Johns. 
(N.  Y.)  290;  In  re  Moore,  63  N.  Car. 
397;  Thomas  v,  Cummings,  i  Yeates 
(Pa.) 40.  But  see,  semble,  contra^  Whit- 
tem  V.  State,  36  Ind.  196. 

In  Indiana,  however,  by  a  very  re- 
cent statute  (Ind.  Rev.  Stat.  1894,  § 
1025)  the  doctrine  is  confirmed  that,  in 
cases  of  indirect  contempts,  where  the 
accused  denies  the  whole  charge,  the 
court  must  discharge  him.  Stewart  v. 
State  (Ind.,  1895).  39  N.  E.  Rep.  508. 

See  also  In  re  Corbin,  8  S,  Car.  390, 
which  holds  that  the  answer  of  the 
contemnor  is  conclusive  in  a  charge 
against    him    comprising    contempts 


90  N.   Y.  402;    Morris    v,  Walsh,    14    both  constructive  and  direct. 

Abb.    Pr.    (N.   Y.    Super.    Ct.)  387;        Contempts  ConBisting  in  Libelons  Pnb- 

Murad  v,  Thomas,   30   Hun   (N.    Y.)    lieatione.  —  In     libelous    publications 


81;    U.    S.    V,    Duane,   Wall.   (C.    C.) 
102. 

1.  In  re  Cheeseman,  49  N.  J.  L.  115; 
People  V.  Kearney,  21  How.  Pr.  (N.  Y. 
Supreme  Ct.)  74;  Sickels  v.  Borden,  4 
Blatchf.  (U.  S.)  14. 


amounting  to  contempt  of  court  a 
distinction  is  drawn  in  proceedings 
therein  between  those  which  are  libel- 
ous per  se  and  those  which  are  not; 
in  the  latter  the  contemnor's  answer  is 
conclusive,  in  the  former  it  is  not.    In 


8.  Livingstone  t^.  Lucas,  6  Ala.  147;    re  Woolley.  11    Bush  (Ky.)  95;  Fish- 


Rice  V,  Small,  I  Del.  Ch.  68;  Chil- 
drens  v.  Saxby,  i  Vern.  207;  Rex  v, 
Wright,  2  Stra.  915;  Angerstein  v. 
Hunt,  6  Ves.  Jr.  488;  Buck  v.  Buck, 
60  in.  105;  Welch  V,  People,  30  111. 
App.  399;  Jackson  v.  Smith,  5  Johns. 
(N.  Y.)  117:  Exp,  Van  Hook,  3  N.  Y. 
City  Hall  Rec.  64;  Exp,  Strong,  5  N. 
Y.  City  Hall  Rec.  8;  In  re  Pitman,  i 
Curt.  (U.  S.)  186;  In  re  Mav,  2  Flipp. 

U.  S.)  562;  U.  S.  V.  Dodge,  2   Gall. 

U.  S.)  313.     But  see  Smith  v.  Smith, 


1 


back  V.  State,  131  Ind.  304;  Allen  v. 
State,  131  Ind.  599.  See  also  Morri- 
son r.  Moat,  4  Edw.  Ch.  (N.  Y.)  25. 

Fresomption  of  Tmtii. — The  allega- 
tions in  the  answer  of  the  contemnor 
are  generally  presumed  to  be  true. 
Miller  v.  People,  10  III.  App.  400;  Ex 
p.  Van  Hook,  3  N.  Y.  City  Hall  Rec. 
64.  See  also  Ex  p.  Strong,  5  N.  Y. 
City  Hall  Rec.  ^\  Ex  p,  Ireland,  38 
Tex.  344 ;  State  v.  Harper's  Ferry 
Bridge  Co.,  16  W.  Va.  864. 
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a  contrary  rule  prevails,  and  the  answer  of  the  contemnor  is  not 
conclusive  upon  the  question  of  contempt.^ 

7.  Interrogatories— a.  In  General.  —  It  may  be  stated  as  a 
general  proposition  that  when  the  contemnor*s  sworn  answer,  or 
the  affidavits  filed,  are  not  definitive  upon  \)xt,  factum  of  contempt, 
the  court  may  propound  interrogatories  to  the  accused,*  or  per- 
mit the  moving  parties  to  file  interrogatories.* 

*.  When  Unnecessary. — Where,  however,  the  contempt  is 
clearly  apparent,  so  that  no  denial,  under  interrogatories,  on  the 
contemnor's  part  could  obviate  the  offense,  interrogatories  need 
not  be  filed.*  Nor  are  they  requisite  when  the  party  admits  the 
commission  of  the  act  which  constitutes  the  contempt,  and  does 
not  successfully  justify  or  purge  it.* 

c.  When  Necessary. — Other  authorities  hold  that  interroga- 
tories are  essential  to  the  validity  of  the  proceedings.* 

1.  Crook  t/.  People,  i6  III.  534;  Buck  38  Wis.  413.  See  also  People  v.  Cart- 
V.  Buck,  60  III.  105;  Cartwright'sCase,     wright,  11  Hun  (N.  Y.)  362. 

114    Mass.    230;    Murdock's    Case,    2  Hot  Indiipeniable.  —  Interrogatories 

Bland  (Md.)  288;  Underwood's  Case,  do  not  form  an  indispensable   part  of 

2  Humph.  (Tenn.)  46;  U.  S.  v.  Anony-  proceedings  in  contempt.     Hummell's 

mous,  21  Fed.  Rep.  761;  U.  S.  v.  Debs,  Case,  9  Watts  (Pa.)  416;  Savia,  Peti- 

64   Fed.   Rep.  724;  State   w.  Harper's  tioner,  131  U.  S.  267. 

Ferry  Bridge  Co.,  16  W.  Va.  864.    See  InHewTorkcourtsof  chancery  could 

also  Spink  v,   Francis,  19  Fed.  Rep.  commit  for  contempt  on  affidavits  of 

678.  witnesses  only,  without  propounding 

2.  State  V.  Soule,  8  Rob.  (La.)  500;  interrogatories.  Yates  v.  Lansing,  9 
Matter  of  Watson,  3  Lans.  (N.  Y.)  408;  Johns.  (N.  Y.)  395,  reversing  Yates  r. 
Ex  p.  Thurmond,  i  Bailey  (S.  Car.)  People,  6  Johns.  (N.  Y.)  337,  and 
605;  Poertner  ».  Russel,  33  Wis.  193;  rt^rwi«^  Yates*  Case,  4  Johns.  (N.  Y.) 
Rex  r.  Horsley,  5  T.  R.  362.  See  also  317.  See  also  M'Credie  r.  Senior,  4 
Atlantic,  etc.,  Tel.  Co.  r.  Baltimore,  Paige  (N.  Y.)  378. 

etc.,  R.  Co..  46  N.  Y.  Super.  Ct.  377;  6.  Beqnired    by   Statute.— Where    a 

People   t/.  Compton,  i   Duer  (N.  Y.)  statute  requires  the  filing  of  interrog- 

512;  People  V.  Munro,   15   How.   Pr.  atories  in  contempt  proceedings  a  fail- 

(N.  Y.  Supreme  Ct.)  494.  ure  to  do  so  is  reversible  error  on  ap- 

3.  State  V,  Matthews,  37  N.  H.  450;  peal.  Latimer  v.  Barmore,  81  Mich. 
Witter  V.  Lyon,  34  Wis,  564.  592.     Compare  Jewett  zk  Dringer.   37 

Contradletory  Affidavits  may  be  read  N.  J.  Eq.  271;  Pitt  v,  Davison,  37  Barb, 

by  the  moving  party  against  his  own  (N.  Y.)  97. 

answers  *' on  an  application  to  punish  In  Kew  York  the   propounding  vel 

for  contempt,  where   interrogatories  non  of  interrogatories  depends  upon 

have  been  administered  to  the  party  the    method  employed  in  Instituting 

accused."    Smith  v.  Smith,  14  Abb.  the   proceedings.      If   by   an  attach- 

Pr.  (N.  Y.  Supreme  Ct.)  130,  468.  ment  in  the  first  instance,  interroga- 

4.  Rex  V.  Elkins,  4 Burr.  2129;  Ter-  torles  are  requisite;  if  by  an  order 
ritory  v,  Thierry,  i  Martin  (La.)  loi;  served  on  the  party  to  show  cause  why 
Taylor  V.  Baldwin,  14  Abb.  Pr.  (N.  Y.  he  shouldnot  be  punished,  interrogate- 
Supreme  Ct.)  166;  Matter  of  Percy,  2  ries  need  not  be  filed,  but  case  isdctcr- 
Daly  (N.  Y.)  530;  Brusht'.  Lee,  I  Abb.  mined  by  affidavits.  New  York  r. 
App.  Dec.  (N.  Y.)  238.  See  also  Pitt  New  York,  etc..  Ferry  Co,,  40  N.  Y. 
V,  Davison,  37  N.  Y.  235;  Brinkley  r.  Super.  Ct.  300;  People  r.  Edson,  51  N. 
Brinkley,  47  N.  Y.  41.  Y.  Super.  Ct.  238;  People  v,  Alcxan- 

6.  Clappr.  Lathrop,  23H0W.  Pr.  (N.  der.  3    Hun  (N.  Y.)  211;  New  York, 

Y.    Supreme    Ct.)    423;     Lathrop    v.  v.  New  York,  etc.,  Ferry  Co.,  64  N. 

Clapp,  40  N.  Y.  328;  People  v.  Camp-  Y.  622;    Taylor  v.   Baldwin,  14  Abb. 

bell,  40  N.  Y.   133;  State  v.  Brophy,  Pr.  (N.  Y.  Supreme  Ct.)  166;  Watsoa 
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8.  Eeference  to  Master. — The  court  for  its  own  cnHghtenment 
may  refer  cases  of  contempt  to  a  master  or  referee ;  *  and  it  is 
common  practice  to  order  such  a  reference  when  there  is  a  general 
denial  of  the  charge  not  amounting  to  a  purgation,*  or  when 
the  evidence  is  so  uncertain  as  to  the  character  or  extent  of  the 
alleged  contempt,  that  the  court  is  unable  properly  to  assess  the 
damages  or  determine  the  punishment.' 

IX.  The  Adjtjdicatioh — 1.  In  General  —  a.  In  Direct  Con- 
tempts.-— The  punishment  in  direct  contempts  is  summary,  and 
generally  follows  immediately  upon  commission  of  the  con- 
tempt;* but  the  court  may  grant  such  a  hearing  as  it  deems 
proper.* 

b.  In  Constructive  Contempts. — Sufficient  has  already  been 

stated  to  show  that  the  adjudication  in  all  other  species  of  con- 
tempt is  only  pronounced  after  a  due  and  deliberate  hearing,  and 
with  a  full  opportunity  granted  the  contemnor  to  interpose  all 
valid  and  legal  defenses.* 

2.  The  Judgment. — The  tendency  of  modern  juridical  practice 
towards  greater  simplicity  and  an  absence  of  technicalities  is 
noticeable  also  in  the  procedure  for  contempt  of  court,  in  which 
formerly  it  was  essential  that  the  judgment  should  enter  into 
details  and  set  forth  the  particular  cause  upon  which  it  was 
founded,'' while  sounder  and  more  recent  decisions  rule  that  it 

V,   Fitzsimmons,    5  Duer  (N.  Y.)  629.  gence  rather  than  design,  and  but  a 

And  see»  cofttra,  Poertner  v,  Russel,  33  small  portion  of  the  articles  exhibited 

Wis.  193.     And   such    interrogatories  infringe. 

must  imperatively  be  filed  before  the  Of  similar  import  are  Newark  Plank 

fourth  day  of  the  term.     People  z/.  Ten  Road,  etc.,  Co.  v.  Elmer,  9  N.  J.  Eq. 

Eyck,  2  Wend.  (N.  Y.)  617;  Herring  v.  754;  Atlantic,  etc.,  Tel.  Co.  v.   Balii- 

Tylee,  i  Johns.  Cas.  (N,  Y.)  31.     And  more,  etc.,  R.  Co.,  46  N.  Y.  Super.  Ct. 

be   confined   to  acts  constituting  the  377;  Cassilear  v,  Simons,  8  Paige  (N. 

specific  contempt,  and  the  facts  of  the  Y.)  273;  Sutton  v,  Davis,  6  Hun  (  N.Y.) 

service  of  process  therein.     Brown  v.  237,  64  N.  Y.  633;  Davies  v,  Davies,  20 

Andrews,  i  Barb.  (N.  Y.)  227.  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  170; 

In   New  Jersey  the  answer   to  the  Harteau  i'.  Deer  Park  Blue  Stone  Co., 

interrogations   in  case   of  an   attach-  3  Thomp.  &  C.  (N.  Y.)  763;  Starnes  z^. 

ment  for  contempt  must  be  delivered  Prince,  6   Rich.  (S.  Car.)  319;  Robins 

ore  tenus.     State  v,  Fisler,  6  N.  J.  L.  v,  Frazier,  5  Heisk.  (Tenn.)  100;  In  re 

305.  Day,  34  Wis.  638.     See  also  Aldinger 

1.  U,  S.  V,  Anonymous,  21  Fed.  Rep.  v.  Pugb  (Supreme  Ct.),  10  N.  Y.  Supp. 
761;  Walker  v.  Walker,  82  N.  Y.  260.  684. 

See  also  Poertner  v,  Russel,  33  Wis.  4.  Ex p,  Wright,  65  Ind.  504;  State 
193.  V,    Henthorn,    46    Kan.   613  ;    In    re 

2.  State  t'.  Matthews,  37  N.  H.  450;     Noonan,  47  Kan.  771. 

People  V,    Alexander,  3  Hun  (N.  Y.)  6.  Androscoggin,  etc.,  R.  Co.  i/.  An- 

211.  droscoggin  R.  Co.,  49  Me.  392. 

3.  Thus  in  Macbeth  v,  Gillinder,  54  6.  Se^lll,  Institutin^i^  the  Proceeding, 
Fed.  Rep.  171,  it  was  held  that  an  W,  Primary  Process,  VIII.  The  Hear- 
application  for  an  aitachment  for  vio-  ing,  and  notes,  supra. 

lating  an  injunction  against  the  in-  7.  Skiff  v.  State,  2  Iowa  550;  Ex  p, 
fringement  of  a  patent  will  be  referred  Adams,  25  Miss.  883;  State  v,  Gallo- 
to  a  master  to  ascertain  the  extent  of  way,  5  Coldw.  (Tenn.)  326.  See  also 
the  infringement,  where  the  defend-  Ex  p.  Wright,  65  Ind.  504;  Ex  p.  Car- 
ant's  affidavits  show  that  the  infringe-  roll  (Cal.,  1893),  34  Pac.  Rep.  519;  U, 
ment  committed  was   due    to   negli-  S.  v.  Beale,  4  Cranch  (C.  C.)  313. 
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meets  all  requirements  if  it  expresses  on  its  face  its  general  ob- 
ject, and  is  sufficiently  connected  by  apt  reference  with  the  mov- 
ing papers.*  But  although  explicit  and  detailed  allegations  arc 
no  longer  held  absolutely  essential  to  the  validity  of  such  judg- 
ments, it  would  seem  to  be  the  better  practice  to  state  clearly 
therein  the  facts  which  constitute  the  alleged  contempt.* 


1.  Fischer  w.  Hayes,  6  Fed.  Rep.  63; 
State  V.  MiUer,  23  W.  Va.  801;  Poert- 
iier  V.  Russel,  33  Wis.  193  ;  De  Ar- 
mas' Case,  10  Martin  (La.)  123;  Rugg 
z\  Spencer,  59  Barb.  (N.  Y.)  383;  Ryer 
V.  Ryer,  67  How.  Pr.  (N.  Y.  Supreme 
Cl.)  369. 

Immaterial  Allegmtiom  do  not  render 
void  an  otherwise  valid  judgment. 
Ex  p.  Henshaw,  73  Cal.  486. 

Nor  an  otherwise  valid  warrant  of 
commitment.  Matter  of  Clark.  20 
Hun  (N.  Y.)  553;  People  v.  Sickles,  59 
Hun  (N.  Y.)  342;  People  v,  Coules,  4 
Keyes  (N.  Y.)  38  ;  Matter  of  Muller 
(Supreme  Ct.).  21  N.  Y.  Supp.  678; 
Matter  of  Schmidt  (Supreme  Ct.),  21 
N.  Y.  Supp.  678  ;  Allen  v,  Allen.  8 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.), 
175.  Contra ^  People  v,  Jacobs,  5  Hun 
(N.  Y.)428. 

Amendment  of  Immaterial  Allegmtiont. 
— Superfluous  averments  in  a  judgment 
may  be  amended  or  modified  so  as  to 
conform  to  the  facts,  and  are  generally 
treated  as  surplusage  not  invalidating 
the  judgment.  Middlebrook  v.  State, 
43  Conn.  257  ;  Meyer  v.  Dreyspring 
(City  Ct.),  23  N.  Y.  Supp.  315;  Luedeke 
v.  Coursen  (City  Ct.),  23  N.  Y.  Supp. 
314.  But  compare  Fischer  v.  Hayes,  6 
Fed.  Rep.  63,  reheard  in  7  Fed.  Rep. 
96. 

The  same  principle  applies  to  war- 
rants of  commitment.  Middlebrook 
V,  State,  43  Conn.  257 ;  Richmond  v. 
Dayton,  10  Johns.  (N.  Y.)  393. 

And  a  second  commitment  may  issue 
to  supply  the  defects  of  the  first. 
Murad  v.  Thomas,  30  Hun  (N.  Y.)  81. 

2.  Easton  v.  State,  39  Ala.  551;  Ex 
/•.  Henshaw,  73  Cal.  486;  Tolleson  v, 
Tcople's  Sav.  Bank,  85  Ga.  171;  In  re 
Ueaton,  105  N.  Car.  59. 

In  Kew  York,  under  provisions  of 
Code  Civ.  Pro.,  §  2281,  the  judgment 
must  contain  the  finding  that  the  con- 
tempt has  defeated  or  impaired  the 
plaintiff's  rights  or  remedies.  Boon 
V.  McGucken  (Supreme  Ct.),  22  N.  Y. 
Supp.  424  ;  Sandford  v,  Sandford,  40 
Hun  (N.  Y.)  540;  Swenarton  r.  Shupe, 
40  Hun  (N.  Y,)  41;  Cleary  v,  Christie, 


41  Hun  (N.  Y.)  566  ;  FaU  Brook  Coal 
Co.  V.  Hecksher,  42  Hun  (N.  Y.)  534; 
Plattsburgh  First  Nat.  Bank  v.  Fitz- 
Patrick  (Supreme  Ct.)>  30  N.  Y.  Sopp. 
15;  People  V.  Ransom  (^Supreme  Ct.), 
30  N.  Y.  Supp.  15;  Bergin  v.  Deering 
(Supreme  Ct.),  24  N.  Y.  Supp.  35; 
Dinsmoor  v.  Commercial  Travelers' 
Assoc.  (Supreme  Ct.),  14  N.  Y.  Supp. 
676 ;  Mahon  v.  Mahon,  50  N.  Y.  Su- 
per. Ct.  92.  See  also  Mendel  v.  Meo- 
del  (Supreme  Ct.),  4  N.  Y.  St.  Rep. 
556;  Rugg  V,  Spencer,  59  Barb.  (N.  Y.) 
383.  Contra^  sembU,  Whitney  v.  Whit- 
ney (Super.  Ct.).  II  N.  Y.  Supp.  5^^ 
And  see  In  re  Sims,  57  Hun  (N.  V.) 
433i  which  was  a  proceeding  to  en- 
force the  payment  of  alimony;  Fischer 
V.  Lanbein,  103  N.  Y.  84. 

In  Iowa  a  judgment  in  contempt 
imposing  imprisonment  should  specify 
the  duration  of  such  imprisonment 
State  V.  Myers,  44  Iowa  580;  Jordan 
V,  Circuit  Ct.,  69  Iowa  177;  Ochlschla- 
ger  V.  Circuit  Ct.,  69  Iowa  177. 

In  the  same  state  it  was  held  that 
the  court  need  not  fix  the  time  of  pro- 
nouncing the  judgment  as  in  criminal 
cases  under  Iowa  Code,  §  4496.  Mc- 
Glasson  v.  Johnson,  86  Iowa  477;  Sloan 
V.  Johnson,  86  Iowa  750. 

bi  Texai  it  was  held  absolutely  es- 
sential that  both  the  judgment  and  the 
commitment  for  a  contempt,  consisting 
in  the  failure  on  the  part  of  a  con- 
stable to  execute  a  writ,  should  recite 
the  ability  of  said  constable  to  execute 
it.  Ex  p,  Robertson,  27  Tex.  App. 
628.  Compare  Gallagher  v,  ONcil 
(City  Ct.),  3  N.  Y.  Supp.  126. 

And  a  judgment  purporting  to  have 
been  rendered  when  court  was  not  in 
session  is  void.  Ex  /.  Ireland,  38 
Tex.  344. 

Clear  Finding  of  Contempt  EHeitiaL 
— It  is  essential  to  the  legality  of  the 
imposition  of  any  punishment  that  the 
judgment  should  clearly  find  and 
determine  the  factum  of  the  con- 
tempt. In  re  Shortridge,  99  C41I.  526; 
Sherwood  v,  Sherwood,  3a  Conn,  i; 
People  V.  Pirfenbrink.  96  111.  68;  Exf. 
O'Brien  (Mo.,  1895),  30S.W.  Rep.  158. 
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3.  The  Warrant  of  Commitment— ^?.  Necessity. — Generally 
speaking,  the  party  charged  cannot  be  committed  to  prison  for 
contempt  of  court  without  there  be  some  formal  warrant  of 
commitment.^ 

b.  Formal  Requisites — in  General. — The  ordinary  rule  of  law 
with  reference  to  the  formal  requisites  of  the  warrant  of  com- 
mitment is  that  such  a  commitment  is  valid  if  it  shows  on  its  face 
the  general  nature  of  the  oflense.*  But  perfect  uniformity  can- 
not be  predicated  of  this  rule,  for  authority  is  not  wanting  to  the 
effect  that  the  warrant  must  recite  the  particulars  which  consti- 
tute the  contempt.' 

Bnration  of  ImpriBonment. — The  duration  of  the  term  of  imprison- 
ment should,  of  course,  be  contained  in  the  warrant  of  commit- 
ment.'* 

Alternative  Judgments. — And  a  judg-  for  the  case  is  always  in  proper  form, 

ment  must  not  be  in  the  alternative,  In  re  McAdam  (Supreme  Ct.),  5  N.  Y. 

imposing  either  a  fine  or  an  imprison-  Supp.   387,  affirmed  by  7  N.  Y.  Supp. 

ment^  for  it  is  then  too  vague.     Scott  454. 

V.  Chambers,  62  Mich.  532;  Turner  z^.  3.  Thus   in   Rawson  v.  Rawson,  35 

Smith,  90  Mich.  309;  Sloman  z'.  Reilly,  111.    App.  505,  which   was  a  , case   of 

95  Mich.  264.     Compare^  contra^  In  re  contempt  committed  in  the   presence 

Spofford,  62  Fed.  Rep.  443.  of  the  court,  it  was  held  that  the  court 

Judgments  Piecemeal.  —  And  punish-  must  set  out   fully  in   the  warrant  of 

ment   in  contempt  cannot  be  broken  commitment   the  acts   of    which    the 

up  into  parts;  it  must  be  final  and  en-  contempt    consisted,    and    that    such 

tire,  so  that  one  cannot  be  adjudged  warrant  should  also  show  the  pres- 

therein  to  pay  costs  and  counsel  fees,  ence  of  the  offender  in  court.     To  the 

and  also  to  await  further  punishment  same  effect  see  In  r^' Marsh,  McArthur 

to  be  imposed  in  the  court's  discre-  &  M.  (D,  C.)32;  Exp.  Millett,  37  Mo. 

tion.     O'Rourke  v,  Cleveland,  49  N,  App.  76;  De  Witt  v.  Dennis,  30  How. 

J.  Eq.  577.  Pr.  (N.  Y.  Supreme  Ct.)i3i;  People  v. 

1.  In  re  Farr,  41  Kan.  281;  Platts-  Sheriff,  29  Barb.  (N.  Y.)622;  Com.  v. 
burgh  First  Nat.  Bank  v.  Fitzpatrick  Keeper.  23  W.  N.  C.  (Pa.)  193.  See 
(and  sub  nom.  People  v.  Ransom)  also,  as  bearing  on  the  subject,  People 
(Supreme  Ct.),  30  N.  Y.  Supp.  15;  Ex  v.  Davidson,  35  Hun  (N.  Y.)  471. 

p.  Burford,  i  Cranch  (C.  C.)  456.  Hast  Show  Conviction. — A  commit- 
Compare  Reynolds  v.  McElhone,  20  ment  for  contempt  which  does  not 
How.  Pr.  (N.  Y.  Supreme  Ct.)454.  show  a  conviction  therefor  is  a  nul- 
Yerbal  Commitment  for  Reeneant  Wit-  lity.  Privett  v.  Pressley,  62  Ind.  491; 
nesses. — But  in  the  case  0/  disobedient  People  v.  Bennett,  4  Paige  (N.  Y.)  282: 
witnesses  there  is  no  need  of  any  for>  Mahon  v.  Mahon,  5  Civ.  Pro.  Rep. 
mal  warrant  of  commitment;  a  verbal  (N.  Y.  Super.  Ct.)  58;  .fijc/.  Wood- 
order  is  sufficient.  Ex  p,  Paris,  3  worth,  29  Ohio  L.  J.  315. 
Woodb.  &  M.  (U.  S.)  227.  See  also  Hast  Show  Ability  to  Obey.— A  com- 
Matter  of  Percy,  2  Daly  (N.  Y.)  530.  mitment    for    contempt  for    refusing 

2.  Re  Rea,  14  Cox  C.  C.  139;  Ex  obedience  to  an  order  of  court  should 
p.  Field,  I  Cal.  187;  Call  v.  Pike,  68  set  forth  the  capacity  of  the  party  to 
Me.  217;  Ex  p,  McKee,  18  Mo.  599;  comply  therewith.  Ex  p,  Cohen,  6 
People  V.  Nevins,  i  Hill  (N.  Y.)  154;  Cal.  318;  Ex  p,  Robertson,  27  Tex. 
Matter  of   Muller  (Supreme   Ct.),  21  App.  628. 

N.  Y.  Supp.  678;  Matter  of  Schmidt  Belevancy  of  Testimony. — An  order 

(Supreme   Ct.),  21    N.    Y.    Supp.   678;  committing  a  witness  for  contempt  in 

People  V.  Conner,  15  Abb.  Pr.,  N.  S.  refusing  to   answer   a  question  must 

(N.  Y.   Supreme  Ct.)  430;  Seaman  v,  show  that  the  question  was  pertinent 

Duryea,  11  N.  Y.  324.  and  relative.     Ex  p.  Wood  worth,  29 

Language  of  Statute. — A  commitment  Ohio  L.  J.  315. 

for  contempt  which  follows  the  word-  4.  So  where  the  warrant  of  commit- 

ing  of  the  statute  made  and  provided  ment  of  a  witness  by  the  Massachusetts 
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4.  The  Fine — a.  Punitive. — Broadly  stated,  the  imposition 
and  computation  of  the  fine  inflicted  solely  as  a  penalty  for  con- 
tempt of  court  depends,  like  the  issuance  of  the  proceeding  itself, 
upon  the  sound  discretion  of  the  court  whose  authority  has  been 
violated.^  But  the  amount  of  such  fine  may  also  be  fixed  by 
statute.' 

b.  Compensatory. — But  by  far  the  greater  number  of  con- 
tempts consist  of  those  whose  commission  is  not  alone  a  violation 
of  the  law,  but  which  also  infringe  the  rights  and  remedies  of 
the  plaintiff.  Hence  the  court  in  imposing  punishment  may  do 
so  for  the  benefit  of  and  by  way  of  compensating  the  injured 
party.^  But  such  compensatory  fine  is  properly  limited  in 
amount  to  the  actual  damage  sustained  by  the  plaintifif.'* 

House  of  Representatives  for  a  failure  44    Wis.    411.      Compare    Ammon   v, 

to  produce  certain  papers  made  the  im-  Johnson,  3  Ohio  Cir.  Ct.  Rep.  263. 
prisonment  conditional  upon  refusal  to        S.  ^jr /.  Gorman,  4  Cranch  (C.  C.) 

submit,   but  defined  the   whole   term  573. 

and   made   it   not   to   extend  beyond        For  WhoM  BeBeflt  Impoied. — A  fine 

constitutional  limitation,  it  was   held  imposed  as  a  penalty  is  paid  into  the 

valid.  Burnham  v.  Morrissey,  14  Gray  treasury   of  the   state.     Langdon    r. 

(Mass.)    226.       See    also    Bickley    v.  Judges,  76  Mich.  358;  In  re  Rhodes, 

Com.,  2  J.  J.  Marsh.  (Ky.)  572;  Ex p,  65  N.  Car.  518;  Morris  v.  Whitehead. 

Sweeney,    i    West    Coast    Rep.    359;  65  N.  Car.  637.     See  also  Sinnott  r. 

In  re  Tyler,  i  West  Coast  Rep.  333;  State,    11  Lea  (Tcnn.)  281;  Reg.  ». 

People   V.   Davidson,  35    Hun  (N.  Y.)  Jordan,  36  W.  R.  589.     And  compare 

471;  In  re  Hammel,  9R.  I.  248.  Eads  v,  Brazeiton,  22  Ark.  499;  Maclio 

Contra. — Exp,  Renshaw,  6  Mo.  App.  v,  Wilson,  21  Ala.  670. 
474.  Fint  Only. — In  Pennsylvania   a  wit- 

Bogianing  of  Torm. — But  a  sentence  ness  in  contempt  for  not  obeying  a 

imprisoning  for  a  certain  time   need  subpoena  can  only  be    punished   by 

not  state  when  the  term  is  to  begin,  fine.      Com.    v.    Newton,    i    Grant's 

Middlebrook  v.  State,  43  Conn.  257.  Cas.  (Pa.)  453.     Compare  QoTn.  v.  Car- 

In  Kew  York. — By  Code  Civ.  Pro.,  tis.  37  Leg.  Int.  (Pa.)  83. 
where  the  contempt  consists  in   the        In  Iowa,  under  the  provisions  of  the 

omission  to  perform  that  which  is  a  21  Acts  of  Gen.  Ass.,  c.  66,  §  12,  rela- 

duty  and  in  the  power  of  the  offender  tive  to  the  sale  of  intoxicating  liquors, 

to  perform,  neither  amount  of  fine  nor  a  fine  imposed  for  a  contempt  in  vio. 

duration  of    imprisonment    need    be  lation  of  an  injunction  passed  pursa- 

stated  in  the  warrant  of  commitment;  ant   thereto  is  made  a    lien    on  the 

in    all    other    cases    it    is    requisite,  building  where  the  infringement  wat 

Anonymous,  18  Abb.  N.  Cas.  (N.  Y.  committed,  and  on  the  land  appurte- 

Supreme   Ct.)  216;    People   v.   Grant  nant    thereto,   when  said  wrong  wax 

(Supreme    Ct.),  3   N.    Y.    Supp.    142;  committed  by  the  owner's  agent  and 

Matter    of    Bernhardt,    14  Civ.    Pro.  with    her    knowledge.      Cameron  v. 

Rep.  (N.   Y.  Supreme  Ct.)  195;  Yates  Kapinos  (Iowa,  1893),  56  N.  W.  Rep. 

V.    Lansing,   9  Johns.   (N.    Y.)    395;  677. 

Yates'  Case,  4  Johns.  (N.  Y.)  317.  But        8.  Wells  Co.  v.  Oregon  R.,  etc.,  Co., 

see  Yates  v.  People,  6  Johns.  (N.  Y.)  19  Fed.  Rep.  20;  Chapel  v,  Hull.  60 

337.  Mich.  167;  Leiter's  Appeal,  10  W.  N, 

By  Whom   Served. — A    warrant  of  C.  (Pa.)  225;  People  v.  Edson,  51  N. 

commitment  cannot  be  sent  from  the  Y.  Super.   Ct.  238;  Fall   Brook  Coal 

court  of  one  county  to  the  sheriff  of  Co.  v.  Hecksher,  42  Hun  (N.  Y.)534< 

another.     Sherry  v.  Winton,  i  Ind.  96.  Compare  Maclin   v.   Wilson,  7i  Ala, 

1.  Rogers  Mfg.  Co.  v.    Rogers,   38  670.     But  see   State  v,    Lonsdale,  48 

Conn.  121;  Columbia  Water  Power  Co.  Wis.  348. 

V.  Columbia,  4S.  Car.  388;  In  re  Mul-        4.  Power  r.  Athens,  19  Hun(N.  Y.) 

ke,  7  Blatchf.  (U.  S.)23; /»  r^  Pierce,  165;   Stephenson  r.    Hanson,  6  Civ. 
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5.  The  Imprisonment— tf.  Duration. — Although,  in  the  absence 
of  statutory  enactment,  it  is  probably  true  that  the  duration  of  the 
imprisonment  for  a  contempt  of  court  may  be  considered  largely 
in  the  discretion  of  the  court  whose  authority  has  been  defied,* 
nevertheless,  upon  so  vital  a  matter  as  personal  liberty,  the  better 
practice  would  seem  to  be  that  in  all  cases  where  the  term  of  the 
imprisonment  is  not  fixed  by  law  the  court  should  seek  light  by 
a  further  hearing  and  in  any  legitimate  manner,  and  act  with  great 
care  and  deliberation,  in  order  that  no  injustice  may  be  done.' 
It  will  be  found,  however,  that  statutes,  as  a  general  rule,  have 
been  passed  regulative  of  so  highly  important  a  question.' 

Pro.  Rep.  (N.  Y.  City  Ct.)  43;  Foley  v.  not  deprive  the  court  of  jurisdiction  to 

Stone  (Supreme  Ct.)>  3  N.  Y.  Supp.  pass  subsequent  orders  by  which  the 

288;  Doyle  V.  Doyle,  4  Civ.  Pro.  Rep.  same  shall  be  collected.     Fischer  v, 

(N.   Y.   Supreme    Ct.)  265;    King    v,  Hayes,   6   Fed.    Rep.    63;    People  v. 

Flynn,    37  Hun  (N.  Y.)  329;    Martin  Bergen,  53  N,  Y.  404.     Compare^  how- 

Cantine  Co.  v.  Warshauer  (Supreme  ever,  State  v.  Voss,  80  Iowa  467. 

Ct.),  28  N.  Y.  Supp.  139;   Matter  of  1.  Rogers   Mfg.   Co.  v,  Rogers,  38 

Morris,  45  Hun  (N.  Y.)  167;  Johns  v.  Conn.  121;  Matter  of  Allen,  13  Blatchf. 

Davis,  2  Rob.  (Va.)  729;  Poertner  v,  (U.  S.)  271;  Stale  v,  Irwin,  30  W,  Va. 

Russel,  33  Wis.  193.     See,  for  an  in-  404.     Compare  State  v.  Harper's  Ferry 

stance   of  such  a   fine,    In    re  North  Bridge  Co.,  16  W.  Va.  864. 

Bloomfield  Gravel  Min.  Co.,  27  Fed.  2.  Ryan  v.  Kingsbery,   89  Ga.  228; 

Rep.  795.  Kingsbery  v.  Ryan,  92  Ga.  108.     See 

Pecuniary    Damage. — But    it    seems  also  In  re  Brown,  4  Colo.  438. 

that    the    compensation   afforded   by  Irregularity  of  Mor  Orders  may  affect 

way  of  a  fine  in  a  contempt  proceeding  the   duration    of    the    imprisonment, 

must  be  to  redress  pecuniary  loss  or  People  v.  St.  Louis,  etc.,  R.  Co.,  19 

damage.     7»  r^  Pierce,  44  Wis.  411.  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)i; 

KoDdnal  Fine. — And  where  there  is  Billings  z^.  Carver,  54  Barb.  (N.  Y.)40. 
no  real  loss,  then  such  fine  should  be  3.  In  California,  by  Practice  Act, 
nominal  only.  Nieuwankamp  v.  UU-  §§488,  489,  one  adjudged  guilty  of  con- 
man,  47  Wis.  168;  People  v.  Roches-  tempt  may  be  punished  by  a  fine  not  ex- 
ter,  etc.,  R.  Co.,  76  N.  Y.  294;  s.  c.  ceeding  five  hundred  dollars,  and  by 
below.  14  Hun  (N.  Y.)  371,  imprisonment    not    longer   than    five 

In  Hew  Tork  the  amount  of  the  fine  days,  except  where  the  contempt  con- 
by  way  of  compensation  never  lies  in  sists  in  the  omission  to  do  something  in 
the  discretion  of  the  court,  but  must  the  party's  power  to  do,  in  which  case 
be  established  by  satisfactory  evi-  imprisonment  follows  the  general  rule, 
dence  the  same  as  other  unliquidated  and  may  be  until  performance.  Gal- 
damages.  Dejonge  v,  Brenneman,  land  v.  Galland,  44  Cal.  475. 
23  Hun  (N.  Y.)  332;  Sudlow  v.  In  Iowa  the  duration  of  the  impris- 
Knox,  7  Abb.  Pr.,  N.  S.  (N.  Y.  Ct.  onment  cannot  exceed  one  day  foi 
App.)4ii;  Van  Valkenburgh  v,  Doo-  every  $3^  of  fine.  State  v.  Myers,  44 
little,  4  Abb.  N.  Cas.  (N.  Y.  Supreme  Iowa  580. 

Ct.)  72:  People  V.  Jacobs,  5  Hun  (N.  In  Kansas,   by    Comp.    Laws   1879, 

Y.)428;  Tinkey  v,  Langdon,  60  How.  c.  28,  §-2,  the  District  Court  can  im- 

Pr.  (N.  Y.  Supreme  Ct.)  180;  Moffat  pose  on  one  guilty  of  contempt  a  fine 

V.  Herman,   116  N.  Y.  131.     (But  see  of  not  more  than  one  hundred  dollars 

\VL  New  Jersey  ^  contra^  Forrest  v.  Price  and  imprisonment,  or  either.     In  re 

(N.  J.,  1894),  29  Atl.  Rep.  215.)  Millington,  24  Kan.  214. 

And  by  Code  Civ.  Pro.,  g  2284,  of  In  Louisiana,  in  1837,  the  maximum 

New  York,   in   the  absence   of   such  punishment  for  a  contempt  of  court 

proof,  the  fine  cannot   exceed  $250.  committed  by  a  party  to  a  suit  was 

Gallagher  v.    0*Neil  (City  Ct  ),  3  N.  ten  days'  imprisonment  and  a  fine  of 

Y.    Supp.   126:    Luedeke   v.   Coursen  fifty  dollars  and  costs.    State  z/.  Keene, 

(City  Ct.).  23  N.  Y.  Supp.  314.  11  La.  596. 

Delay   in    CoUeoting    the   Fine    does  In  Hew  York,  by  Code  Civ.  Pro., 

4  Encyc.  PI.  &  Pr.— 51.  8qi 
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*.  Limitation— (i)  Gfnrra/fy.— Whether  resting  in  the  sound 
discretion  of  the  court  or  established  in  fixed  limits  by  statute, 
the  prevailing  rule  is  that  the  term  of  imprisonment  for  con- 
tempt of  court  cannot  be  prolonged  indefinitely.^  But  it  may  be 
until  the  performance  of  a  condition.' 

(2)  In  Cases  of  Nonpayment  of  Fines, — One  of  the  most  common 
applications  of  the  rule  of  imprisonment  until  the  performance 
of  a  condition  occurs  in  that  class  of  cases  in  which,  a  fine  for  con- 
tempt having  been  imposed  and  not  paid,  the  offender  is  com- 
mitted to  prison  until  its  satisfaction.' 

(3)  J^il  Liberties. — Imprisonment  for  contempt  should  gener- 
ally be  in  the  common  jail.'*     And  while  penal  service,  such  as 

the  duration  of  an  imprisonment  for  167;  Ex  p.    Haley,   37  Mo.  App.  532; 

contempt  of  court  is  limited  to  six  act-  Com.   v,  James,   9   Pa.    Co.  Ct.  Rep. 

ual  months.    People  v.  Grant,  47  Hun  145;   Lott  v.  Burrel,  2  Mill  (S.  Car.) 

(N.  Y.)  604.  167;  Lane  v.  Lane,  4  Hen.  &  M.  (Va.) 

In  Peoafylvaiiia,  by  the  Act  of  June  437. 

16,    1836,   commitment   for    contempt        Ability    to   Obey.  —  The    conditioa 

was  restricted  to  contempts  commit-  must  be  one  which  the  recusant  party 

ted  in  facie  curia.     Com.  v.  Reed,  59  is  able  to  obey.     Galland  9.  Gailand, 

Pa.  St.  435.  44  Cal.  475;  Fenlon  v.  Dempsey  (Sa- 
in Texas,  in   1889,  a  criminal  con-  preme  Ct.),  7  N.  Y.  Supp.  435;  Kane 

tempt  against  a  justice  of  the  peace  v.    Haywood,    66   N.    Car.   i;    In   re 

was  punishable  '*  by  fine  not  exceed-  Pierce,  44  Wis.  4ii;J?:r/.  Bergman, 

ing  twenty-five  dollars  and  imprison-  3  Wyoming  396. 

ment  not  exceeding  one  day."     Ex  p.        8.  California. — Ex    p.    Crittenden, 

Robertson,  27  Tex.  App.  628.  62    Cal.  534;  Ex  p,  Henshaw,  73  Cal. 

Distriet  of  Colnmbia.— By  Rev.  Stat.  486. 

U.  S.,§  725,  the  Supreme  Court  of  the        Illinois, — Brown  v.  People.  19  111. 

District  of  Columbia  can  only  punish  613. 

for    contempt    by    fine   or  imprison-        Indiana. — ^x /.  Wright,  65  Ind.  504. 

ment;  and  this  is  a  negation  of   all        Iowa. — State  v.  Myers,  44  Iowa  5S0; 

other  modes  of  punishment.     Hovey  Hanks  v.  Workman,  69  Iowa  600. 

V.  Elliott  (N.  Y.,  1895),  39  N.  E.  Rep.         Maine.^-CM  v.  Pike,  68  Me.  217. 

841,  affirming  (Super.  Ct.)  21  N.   Y.         Michigan. — Latimer  v,  Barmore,  81 

Supp.  108,  holding  that  an  order  strik-  Mich.  592. 

ing  the  defendant's  answer  from  the        Minnesota, — //f  r^  Fanning,  40  Minn. 

files  and  entering  j  udgment  pro  confesso  4. 

against  him,  on  account  of  his  failure        New  York. — Lansing    v,    Eastoo,  7 

to  obey  a  former  order,  was  absolutely  Paige  (N.  Y.)  364;  Matter  of  Morris, 

void  in  a  collateral  proceeding.  45  Hun  (N.  Y.)  167;  Wheelock  v,  Noo- 

In  Wisooniin,  by  Rev.  Stat.  1858,  c.  nan,  55  N.  Y.  Super.  Ct.  302. 

I49>  §  35 i  i<^  punishment  of  criminal         Wisconsin: — Poertner  v.  Russel,  53 

contempts  the  utmost  limit  of  impris-  Wis.  193. 

onment  is  six  months.     In  re  Pierce,         United  States, — Fischer  v.  Hayes,  6 

44  Wis.  411.  Fed.  Rep.  63. 

1.  Whittem  v.   State,   36   Ind.  196;        Failore  to  Pay  Coeti. — Some   cases 

Scott  r.  Chambers,  62  Mich.  ^32:  Tur-  also  hold  that  imprisonment  maybe 

ner  r.  Smith,  90  Mich.  309;  Sloman  v.  made  to  continue  until  the  paymeot 

Reilly,  95  Mich.  264;  People  v,  David-  of  the  costs  of  the  contempt  proceed- 

son,  35   Hun  (N.  Y.)  471;  Cromartie  ing.      Brown   v.   People,   19  111.  613; 

V,    Bladen   County,    85  N.    Car.   211;  Chapman  v.  Munson,  3  Paige  (N.  Y.) 

Com.  V.  Roberts,  2  Pa.  L.  J.  340;  Exp.  347;    Monroe  v,    Harkness,  i  Cranch 

Bergman,  3  Wyoming  396.  (C.    C.)   157;    Monroe  v,   Bradley,  i 

%,  State  V,  Tipton,  i  Blackf.  (Ind.)  Cranch  (C.  C.)  158;  In  re  Pierce,  44 

166;  Kernodle  v.  Cason,  25  Ind.  362;  Wis.  411. 

Forrest  v.  Price  (N.  J..  1894),  29  Atl.        4.  Rogers  Mfg.  Co.   v,   Rogers,  38 

Rep.   215;  Chapel   v.   Hull,  60  Mich.  Conn.  121. 
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hard  labor,  cannot  be  imposed  upon  one  so  imprisoned,^  the 
question  as  to  whether  he  shall  be  entitled  to  jail  liberties  can 
hardly  be  said  to  be  settled,  but  depends  upon  the  nature  and 
circumstances  of  the  case.* 

c.  Not  Imprisonment  for  Debt. — The  prevalent  statutory 
and  constitutional  guarantees  against  imprisonment  for  debt  are 
ordinarily  held  not  to  be  infringed  by  the  commitment  to  jail  of 
parties  in  contempt  by  reason  of  a  disobedience  to  orders  requir- 
ing the  payment  of  money.^ 

d.  Summary  Statement. — There  may  be  said  to  be  five 
species  or  varieties  of  imprisonment  for  contempt  of  court:  (i) 
For  failure  to  obey  orders  and  decrees  of  the  court  generally ;  (2) 
in  first  instance  as  a  punishment  for  criminal  contempt ;  (3)  for 
failure  to  pay  a  fine  imposed  for  a  criminal  contempt;  (4)  for 
failure  to  obey  an  order  of  court  imposing  a  fine  as  an  indemnity 
to  a  party  in  a  civil  suit ;  (5)  for  nonpayment  of  costs.* 

6.  Double  Eedress— ^.  Generally. — Separate  convictions  may 

1.  In  re  Fil  Ki,  80  Cal.  201.  Pa.  St.  247;  /«r^Milburn,  59  Wis.  24. 

2.  In  Hew  York  a  distinction  is  See  also  Chapel  v,  Hull,  60  Mich.  167; 
drawn  between  imprisonment  for  fail-  State  s'.  Tipton,  i  Blackf.  (Ind.)  166; 
ure  to  pay  a  fine  for  contempt  and  that  Ex  p,  Haley,  37  Mo.  App.  562.  But 
for  failure  to  pay  costs;  in  the  former  see,  f^>n/r<j,Goodwillie  v.  Millimann,56 
no  jail  liberties  are  accorded,  in  the  111.  523;  Dinet  v.  People,  73  111.  183,  in 
latter  they  are  allowed.  People  v.  the  former  of  which  cases  the  court 
Bennett,  4  Paige  (N.  Y.)  282;  People  said,  *'  We  fail  to  perceive  any  more 
V.  Cowles,  4  Keyes  (N.  Y.)  38;  reason  for  declaring  a  party  in  con- 
Patrick  V.  Warner,  4  Paige  (N.  Y.)  tempt  for  failing  to  pay  a  money  de- 
397.  See  also  Watson  v.  Nelson,  69  cree  than  he  would  be  for  refusing  to 
N.  Y.  536:  Anonymous,  2  Cow.  (N.  pay  a  judgment  at  law."  Fassett  v, 
Y.)  589;  People  V.  Rogers,  2  Paige  Tallmadge,  14  Abb.  Pr.  (N.  Y.  Su- 
(N.  Y.)  103.  premeCl.)  188. 

Honpayment  of   Alimony. — In    New       Nonpayment   of    Alimony. — Alimony 

York  a  defendant   who  is  committed  decreed  by  court  to  be  paid  is  in  no 

for  disobeying  an  order  of  court  direct-  sense  a  "  debt,"  and  hence,  on  diso- 

ing   the   payment  of  alimony   is  not  bedience  to  such  decree,  a  punishment 

entitled  to  jail  liberties.     Lansing  v.  by  imprisonment  does  not  violate  the 

Lansing,  41  How.  Pr.  (N.  Y.  Supreme  inhibition  against  imprisonment   for 

Ct.)   248;  Allen   V.  Allen,   8   Abb.  N.  debt.     Ex  p,    Perkins,    18    Cal.    60; 

Cas.  (N.  Y.  Supreme  Ct.)  175;  Matter  Lewis   v.  Lewis,  80  Ga.  706;  Carlton 

of  Clark,  20  Hun  (N.  Y.)55i.     Contra^  v.  Carlton,  44  Ga.  216;  Wightman  v, 

semble^  Ward   r.    Ward,   6  Abb.  Pr.,  Wightman,  45   111.  167;  Strobridge  v, 

N.  S.  (N.Y.Supreme  Ct.)  79.    Compare  Strobridge,  21  Hun  (N.  Y.)  288;  Wood 

Matter  of  Watson,  3  Lans.(N.  Y.)  408.  v.  Wood,  Phil.  (N.  Car.)  538;   Stewart 

In    Wisconsin  since   Laws    of   1864,  v.  Stewart,  23   Cine.  L.   Bull.  (Ohio) 

c.  483,  took  effect,  on  a  commitment  38;  Kaderabek  v,  Kaderabek,  3  Ohio 

for  contempt,  under  Rev.  Stat.,  c.  149,  Cir.  Ct.  Rep.  419.  Contra^  Coughlin  v. 

§  4,  for  a  refusal  to  obey  an  order  of  Ehlert,  39  Mo.  285.     See  article  Ali- 

court  directing  the  payment  of  money,  mony,  Vol.  I.,  p.  437. 
the   prisoner  is  entitled  to  jail  liber-        Finos  and  Costs  are  not  considered 

ties.      In  re  Gill,  20  Wis.  686;  In  re  debts  in  the  sense  that  imprisonment 

Milburn,  59  Wis.  24.     But  see  Rose  v,  therefor  infringes  the  rule  against  im- 

Tyrrell,  25  Wis.  563.  prisonment   for  debt.     Livingston  v, 

8.  Remley   v.  De   Wall,  41  Ga.  466;  Fitzgerald,  2  Barb.  (N.  Y.)396;   Pat- 
Smith  V.  McLendon,  59  Ga.  523;  Ryan  rick   v.  Warner,  4   Paige  (N.  Y.)  397; 
V,   Kingsbery,  88   Ga.   361;    Slate   v,  £jr/.  Robertson,  27  Tex.  App.  628. 
Becht,  23  Minn.  411;  In  re  Hilles,  13        4.  See   Rapalje  on  Contempts,  pp. 
Phila.  (Pa.)  340;  Chew's  Appeal,  44  180,  181,  §  130. 
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be  had  against  the  same  party  for  commissions  of  distinct  con- 
tempts occurring  in  the  same  proceedings.*  Authority,  however, 
is  somewhat  divided  as  to  whether  a  court  can,  in  the  same  pro- 
ceedings, punish  criminally  and  grant  remedial  redress.' 

b.  Necessity  for  Election. — But  the  law  is  pretty  well  es- 
tablished that  one  cannot  proceed  by  way  of  a  contempt  proceed- 
ing to  secure  redress  for  the  violation  of  an  order  to  his  detri- 
ment, and  at  the  same  time  put  in  motion  other  legal  remedies 
to  accomplish  the  same  purpose." 

7.  Miscellaneous  Punishments. — Instances  of  punishment  which 
have  been  imposed  under  special  circumstances  and  which  are 
peculiar  in  their  features  will  be  found  in  the  notes.* 

1.  Ex  p,  Stice.  70  Cal.  51.  Duer  (N.  Y.)  148;  People  v.  Gram,  50 
And   also   where  one  case  of  con-     Hun  (N.  Y.)  243;  Burk   v.  Campbell, 

tempt  is  discharged  by  reason  of  a  15    Johns.    (N.    Y.)    456;    People   r. 

defective  aflfidavit.     Stale  v.  Gilpin,  i  Spraker,  18  Johns.  (N.  Y.)  390.     Qm- 

Del.  Ch.  25.     But  see    Barry  v.  Su-  pare,   however.   People   v.   Rogers,  2 

perior  Ct.,  91  Cal.  486;  In   re   Barry,  Paige  (N.  Y.)  103. 
94  Cal.  562.  4.  Ditbament    of   Attorney. — Before 

In  Loniii&na,  where  there  are  several  the    repeal    of   the   Spanish   laws  in 

contempts,  by  Code  of  Pro.,  art.  308,  Louisiana    an   attorney   in    contempt 

punishment  may  be  imposed  for  each  could    have    his    license    suspended, 

offense;  but  if  the  offense  is  allowed  De  Armas' Case,  10  Martin  (I^.)  123. 

to  continue   several  days,  the  court  But  it  seems  that  such  a  punishment 

cannot  inflict  a  separate  punishment  is  not  generally  a  proper  one  for  a 

for   each   day.     State  v.    King  (La.,  contempt,  and  should   only   follow  a 

i895)i  17  So.  Rep.  288.  trial  for  disbarment.  Withers  v.  State, 

2.  In  Favor    of   Doable  SodroM,  see  36  Ala.  252;  Kane  v.  Haywood,  66  N. 
Rogers  Mfg.  Co.  v,  Rogers,  38  Conn.  Car.  i. 

121;  Forrest  v.  Price  (N.  J.,  1894),  29  Specific  Belief. — Where  one  was  pro- 

Atl.  Rep.  215;  People  v,  Compton,  i  ceeded  against   by  attachment  for  a 

Duer  (N.  Y.)  512;  Winton  v.  Winton  contempt  consisting  in  the  violation  of 

(Supreme  Ct.),  5  N.  Y.  Supp.  539;  Rob-  an  injunction  which    forbade  his  in- 

ins  t/.   Frazier,  5  Heisk.  (Tenn.)  100.  fringing  a  neighbor's  light  and  air  by 

But  see  Ward  v.  Ward,  6  Abb.  Pr.,  the  erection  of  a  certain  wall,  the  judg- 

N.  S.  (N.  Y.  Supreme  Ct.)  79.  ment  of  the  court  in  the  contempt  pro- 

Agminst    Doable    Bediew,    see   Mich,  ceedings  was  that  so  muck  of  the  wall 

Comp.  Laws,  1871,  §  5709;   Haines  v,  should  be  removed  as  violated  the  injunc- 

Haines,  35   Mich.  138;  State  v,  Willis  tion.     Pages  v,  McLaren,  7  N.  J.  L 

(Minn.,  1895).  63  N.  W.  Rep.  169;  Ex  J.  309;  Wharton  v.  Stoutenburgh,  39 

/.  Crenshaw,  80  Mo.  447;  /wrr  Pierce,  N.    J.   Eq.    299.      But    see   Columbia 

44  Wis.  411;   Kaehler  v.  Dobberpuhl,  Water   Power  Co.   v,  Columbia,  4  S. 

56  Wis.  497;    Kaehler  v.   Halpin,  59  Car.  388,  and  compare  QXhht^  v.  Moi- 

Wis.  40.  rison,  39  S.  Car.  369. 

8.  Thus,  by  the  Georgia  Code,  §  3956,  Sarrogate  Conrti  in  New  York  follow 

a  plaintiff  cannot  attach  a  delinquent  in  their   method   of    punishment  the 

sheriff  against  whom  there  has  been  a  equity  courts  of  that  state,  which  is 

rule  absolute,  according  to  the  prac-  rather  in  the  form  of  a  ra.  sa.  than  of 

tice  of  that  state,  for  failure  to  pay  a  commitment.     Matter  of  Watson,  3 

over  money  on  execution  issued,  and  Lans.  (N.  Y.)  408. 

at    the    same    time    issue    execution  Inteiest  is  Beooverable  by  judgment 

against   him.     Clement   v,    Bunn,   60  against  a  sheriff  on  money  collected  by 

Ga.    334.      To    the    same    effect    see  yf.  fa»   intrusted  to  him,  and  not  ac- 

Barton  v.  Butts,  32  How.  Pr.  (N.  Y.  counted  for,  in  a  contempt  proceediflj: 

Supreme    Ct.)  456;    State    v.   Crane,  against   him  for  his  failure.     Daniel 

15   Oregon    148;    Anonymous,    Andr.  v.  Capers,  4  McCord  (S.  Car.)  237. 

299.     See  also  Davis  v,  Sturtcvant,  4  la  '^••t  Virginia,  by  Code  1887,  c 
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8.  Contemnor's  Disabilities— ai.  Affecting  Favors. — No  rule 
of  law  seems  more  widely  prevalent  or  better  established  than 
that  a  court  whose  authority  has  been  put  to  naught  will  extend 
no  favors  or  privileges  to  the  party  in  contempt  until  he  has  ac- 
knowledged its  authority  by  purging  the  offense.^ 

b.  Affecting  Rights. — A  distinction,  however,  must  be  noted 
between  matters  of  favor  and  matters  of  strict  right,  of  which 
latter  a  party  although  in  contempt  is  not  deprived.* 

Paige  (N.  Y.)  443;  Fisher  v,  Fisher,  4 
Hen.  &  M.  (Va.)  484;  Lane  v.  Ellzey, 
4  Hen.  &  M.  (Va.)  504;  and,  contra^ 
Johnson  v,  Superior  Ct.,  63  Cal.  578; 
Cason  V,  Cason,  15  Ga.  405;  Mead  v. 
Norris,  21  Wis.  310. 

£xtont  of  Pnnishment  as  Affected  by 
Hearing. — Where  the  extent  of  the 
punishment  to  be  inflicted  in  the  con- 
tempt proceedings  depends  upon  the 
validity  of  the  disobeyed  order,  the 
court  may  permit  the  contemnor  to  be 
heard  upon  the  merits  of  such  order. 
Williamson  v.  Carman,  i  Gill  &  J. 
(Md.)  184;  Endicott  r.  Mathis,  9  N.  J. 
Eq.  no. 

Striking  oat  Anewer. — Where  an  an- 
swer is  already  filed  in  the  original 
proceedings  the  court  will  not  gen- 
erally strike  out  the  same  because  the 
party  has  come  into  contempt.  John- 
son V.  Superior  Ct.,  63  Cal.  578;  Peel 
V.  Peel,  50  Iowa  521;  Herndon  v. 
Campbell,  86  Tex.  168  (in  which  case 
the  question  was  whether  a  petition 
containing  scandalous  matter  amount- 
ing to  contempt  should  be  stricken 
from  the  files). 

Contra  in  New  York. — Walker  v. 
Walker,  82  N.  Y.  260;  Clark  v,  Clark. 
II  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  7. 
affirmed  Xn  117  N.  Y.  622. 

Necessity  of  Contempt  Judgment. — But 
before  one  can  be  denied  favors  be- 
cause of  alleged  contempt,  he  must,  it 
seems,  be  clearly  adjudged  guilty  of 
the  offense.  Strong  v.  Strong,  5  Robt. 
(N.  Y.)6i2. 

2.  Pickett  V.  Ferguson,  45  Ark.  177; 
Brinkley  v,  Brinkley,  47  N.  Y.  40. 

Bight  to  Appeal.— At  the  time  of 
presenting  his  bill  of  exceptions  and 
asking  an  appeal  the  relator  was 
clearly  in  contempt,  yet  such  fact 
could  not  bar  his  right  of  appeal,  which 
was  matter  of  strict  right,  and  not  of 
favor.  State  v.  Field,  37  Mo.  App. 
83;  Brinkley  v.  Brinkley,  47  N.  Y. 
40:  Ex  p,  Chadwick,  5  Eng.  L.  &  Eq, 
83;  Wheelock  v.  Noonan,  55  N,  Y. 
Super.    Ct.   302.     But  compare   In  re 


147,  §§  27  and  30,  direct  contempts 
therein  enumerated  are  punishable 
summarily  in  the  usual  way  as  con- 
tempts, but  all  others  are  deemed  con- 
structive, and  are  made  by  said  statute 
misdemeanors,  punishable  by  indict- 
ment. State  V,  McClaugherty,  33  W. 
Va.  250. 

1.  Beftisal  to  Hear. — A  court  will  not 
generally  hear  a  party  in  contempt 
upon  questions  involving  the  merits  of 
the  original  cause  out  of  which  the 
contempt  arose. 

Alabama. — Jacoby  v.  Goetter,  74 
Ala.  427;  Mussina  v,  Bartlett,  8  Port. 
(Ala.)  277. 

Arkansas. — Pickett  v.  Ferguson,  45 
Ark.  177. 

California. — Ex  p.  McCarthy,  29 
Cal.  395. 

Illinois. — Knott    v.    People,  83   III. 

532. 

Indiana. — Smith  v.  Smith,  2  Blackf. 

(Ind.)  232. 

Io7va. — Saylor  v.  Mockbie,  9  Iowa 
209. 

Maryland. — Williamson  v.  Carman, 
I  Gill  &  J.  (Md.)  184. 

Michigan. — Atchison,  etc.,  R.  Co.  v. 
Jennison,  60  Mich.  232. 

Missouri. — Coburn  v.  Tucker,  21 
Mo.  219. 

New  Hampshire.  —  Robinson  v, 
Owen,  46  N.  H.  38. 

New  Jersey. — State  v.  Ackerson,  25 
N.  J.  L.  209;  Freese  v.  Swayze,  26  N. 
J.  Eq.  437;  Endicott  v.  Mathis,  9  N. 
J.  Eq.  no. 

New  York. — Rogers  v.  Paterson,  4 
Paige  (N.  Y.)45o:  Stahl  v.  Stahl  (Su- 
preme Ct.),  12  N.  Y.  Supp.  854;  Evans 
V.  Van  Hall,  Clark's  Ch.  (N.  Y.)  22; 
Ellingwood  r.  Stevenson,  4  Sand f.  Ch. 
(N.  Y.)  366;  Strong  v.  Strong,  5  Robt. 
(N.  Y.)6i2;  Johnson  v.  Pinney,  i  Paige 
(N.  Y.)  646. 

Tennessee. — Gant  z^.Gant,  10  Humph. 
(Tenn.)  464. 

United  States. — Wartman  v.  Wart- 
man,  Taney's  Dec.  (U.  S.)  362. 

But  see   Wallis    v.    Talmadge,    10 


805 


n«  A4]ii4iMttio]i«  CONTEMPT.  OMti. 

9.  Costs — a.  In  General. — Costs  are  generally  allowed  the 
moving  party,  if  successful,  in  all  contempts  which  partake  of  a 
remedial  character.^  But  if  his  application  is  refused  the  ordi- 
nary rule  prevails,  and  he  becomes  responsible  for  the  costs.' 
But  in  all  such  cases  it  is  necessary  as  a  condition  precedent  to 
the  imposition  of  costs  that  the  party  charged  shall  have  been 
actually  adjudged  liable.' 

b.  As  THE  Only  Punishment,— Satisfactory  and  bona-iide  ex- 

Byrne  (Supreme  Ct,),  8  N.  Y.  Supp.  may  be  included  in  the  fine,  making 

676.  thus  one  gross  sum  inflicted  as  a  fine. 

CatM  InToMag  Extent  of  Contemnor's  Brett  v.  Brett,  33  Hun  (N.  Y.)  547,  98 

Liability.  —  Where    it    is    proper    to  N.  Y.  619;   Doubleday  v.  Sherman,  8 

overrule  a  commissioner's  report  so  Blatchf.  (U.  S.)  45. 

far  as  it  goes  to  open  accounts  anew,  Cofto  are  Strictly  Conflned   to  those 

by  reason  of  the  neglect  or  contumacy  accruing  in  the  contempt  proceedings 

of  the  mover,  yet  he  maybe  permitted  themselves.     Weill  v.  Weill  (Supreme 

to  show  himself   entitled    to  credits  Ct.),  10  N.  Y.  Supp.  627;  Van  Valken- 

not  considered  by  the  commissioner,  burgh   v.   Doolittle,  4  Abb.    N.  Cas. 

Snickers  r.   Dorsey,    2    Munf.    (Va.)  (N.   Y.   Supreme  Ct.)  72;    People   v. 

505.  Rochester,  etc.,   R.  Co.,  14  Hun  (N. 

Prooeedingt   Snbstqntnt    to  the    Con-  Y.)  371,  ajirmed  in  76  N.  Y.  294;  Wel- 

tempt.— It  would  seem  that  a  party  is  don  v,  Weldon,  52  L.  T.  233. 

entitled  to  be  heard  in  all  proceedings  Separate  Liability  for  Coots. — Where 

taken  adversely  to  him  in  the  original  the  common  council  of  a  city  had  been 

suit  subsequent  to  his  contempt,  as  fined   for  contempt   with   costs,   they 

distinguished   from    his    right  to   be  were  held  jointly  and  severally  liable, 

heard   upon    anterior    questions,  the  Hunt  v,  Lambertville,  8  N.  J.  L.  J.  44. 

latter  being  deemed  a  **  favor."     Rex  See  also  Durante.  Washington  County, 

V.  Bryant,  3  Myl.  &  C.  191;  Mead  v.  1  Woolw,  (U.  S.)377, 

Norris,  21  Wis.  310.  3.   Rhodes  v.  Linderman  (Supreme 

Collateral  Cases.— The  fact  that  one  Ct.),    17   N.   Y.   Supp.  628;    State  r. 

is  under  attachment  for  contempt  in  Nixon,  Wright  (Ohio)  763;    State   v. 

one  cause  will  not  prevent  his  filing  Irwin,  30  W.  Va.  404.     Compare  Dojle 

an  answer  in  another  cause  relating  v.  Doyle,  4  Civ.  Pro.  Rep.  (N.  Y.  Su- 

to  the  same  matter  when  in  the  latter  preme   Ct.)   265;    People   v.    Tefft,   3 

cause  he  is  not  in  contempt.     Mason  Cow.  (N.  Y.)  340. 

V.  Jones,  7  D.  C.  247.     See  also  Wil-  Eztonnsting  Ciroomstanooi  in  favor  of 

son  V.  Bates,  3  Myl.  &  C.  197.  the  contemnor  will  frequently  avail  to 

1.  Thus    costs    and    expenses    are  throw    the    costs    upon   the    moving 

recoverable  by  the  petitioner  against  party.     Rex  v,  Plunket,  3  Burr.  1329: 

one  adjudged  in  contempt  for  viola-  Netherwood   v,   Wilkinson,    33    Eng. 

tion  of  an  injunction.     Rogers  Mfg.  L.  &  £q.    297;    McLean   v.    Erlanger 

Co.  V,  Rogers,  38  Conn.  121.   See,  for  (Supreme   Ct.),   16   N.  Y.  Supp.  417; 

applications   of    the   same    principle,  Starnes   v.   Prince,  6   Rich.  (S.  Car.) 

James  v,    Downes,    18   Ves.    Jr.    522;  319;  Sparkman  v.  Higgins,  2  Blatchf. 

People  V,  Pearson,  4  111.  270;  Deeds  (U.   S.)  29.     Compare,   however,  Stow 

V.  Deeds,  i   Greene  (Iowa)  394;    Gil-  v,  Pearce,  9  Paige  (N.  Y.)367;  People 

more  v.  Gilmore,  40  Me.  50;  McClung  v.    Davidson,   35    Hun  (N.    Y.)  471. 

V,   McClung,  33   N.    J.   Eq.  462;  Fall  See  also  People  v.  Patten  (Supreme 

Brook  Coal  Co.  v.  Hecksher,  42  Hun  Ct.),  3   N.    Y.  Supp.    304;    Snowman 

(N.    Y.)    534;    Power   r.    Athens,    19  v.    Harford,    57    Me.    397;    Whipple 

Hun  (N.  Y.)  165;    King  v,  Flynn,  37  v.    Hutchinson,    4    Blatchf.    (U.    S.) 

Hun   (N.  Y.)329;   Holly  Mfg.   Co.  v,  190. 

Venner,  74  Hun  (N.  Y.)  458,  affirmed  S.    Smith's   Appeal.   86   Mich.   149; 

in  143  N.  Y.  639;  Doubleday  v.  Sher-  Holland  v.  Weed,  87  Mich.  584;  Sar- 

man,  8   Blatchf.   (U.  S.)  45;  State  r.  gent  v.  Warren  (Supreme  Ct.).  2  N.  Y. 

Irwin,  30  W.  Va.  404.    Compare  Jus-  St.  Rep.  179;  Parkhurst  v.  Kinsman, 

tices  f.  Bivins,  6  Ga.  575.  2  Blatchf.  (U.  S.)  76;  Butcher  v.  Coats, 

Coiti  Inolnded   in   Fine.— The  costs  i  Dall.  (U.  S.)  340. 
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cuses  may  so  far  affect  the  punishment  for  contempt  of  court  that 
costs  alone  will  be  inflicted.^ 

c.  In  Criminal  Contempts.— -In  contempts  of  a  purely  crim- 
inal character  in  which  the  judgment  is  wholly  punitive,  an  op- 
posite rule  seems  to  prevail,  and  costs  are  not  imposed  upon  the 
guilty  party  in  addition  to  the  fine  or  imprisonment.' 

10.  Counsel  Fees. — Reasonable  counsel  fees  are  sometimes  al- 
lowed the  successful  party  in  proceedings  for  contempt  of  court.' 
But  the  power  to  award  a  counsel  fee  is  purely  statutory.*  And 
where  no  stated  amount  is  established  by  statute,  what  constitutes 
a  reasonable  counsel  fee  in  any  given  case  must  be  determined 
by  proof.* 

X.  CoHTEMHOB's  KsiCEOiss— 1.  By  Xotion  to  Yftcate— a.  In 
General. — It  is  the  court  whose  mandate  has  been  violated  and 
whose  dignity  has  been  brought  into  disrepute  by  the  commission 
of  the  contempt  before  which  relief  from  punishment  therefor 
should,  in  the  first  place,  be  sought,  by  a  motion  therein  on  behalf 
of  the  contemnor  to  vacate  the  proceedings.* 

1.  See  VII.  3.  c,  IVant  of  Jnteniion,  awarded    under  a  statute  which  per- 

supra,  mits  the  court  to  impose  upon  a  de- 

Thus  in  McQuade  v,  Emmons,  38  N.  fendant  in  contempt  the  costs  and  ex- 

J.  L.  397,  where  a  justice  of  the  peace  penses  in  contempt  proceedings,  and 

was  in  contempt  for  continuing  pro-  a  counsel  fee  is  held  to  be  embraced 

ceedings    which    had    been   removed  within  the  term  **  expenses.*'     Davis 

from  before  him  by  certiorari,  it  was  v.  Sturtevant,  4  Duer  (N.  V.)  148;  Van 

held  that  he  might  so  far  defend  him*  Vallcenburgh  c/.  Doolittle,  4  Abb.  N. 

self    by   alleging  and   satisfying  the  Cas.   (N.    Y.    Supreme   Ct.)    72.     See 

court  that  what  he  did  was  not  Inten-  Chapman  v.  Munson,  3  Paige  (N.  V.) 

tional  contempt,  but  an  error  of  judg-  347.     Compare   Power  v,   Athens,    19 

ment  and  ignorance,  that  he  might  only  Hun  (N.  Y.)  165;  King  v,  Flynn,  37 

be  held  for  the  costs  of  the  proceed-  Hun  (N,  Y.)  329;  People  v.  Jacobs,  5 

ings.    To  the  same  effect  see  East  New  Hun  (N.  Y.)  428;  Matter  of  Morris,  45 

Brunswick,  etc,  Turnpike  Co.  V.  Rari-  Hun  (N.  Y.)   167:    Gay   v.  Capers,  3 

tan  River  R.  Co.  (N.  J.,  1889).  18  Atl.  Brev.  (S.  Car.)  283. 

Rep.  670;  Smith  v.  Fitch,  Clarke's  Ch.  4.  O'Rourke  v,  Cleveland,  49  N.  J. 

(N.  Y.)a65;  People  v.  Rochester,  etc.,  Eq.   579,  holding  that  a  counsel  fee 

R.  Co.,  14  Hun  (N.  Y.)  371,  affirmed  cannot  be  allowed  in  New  Jersey^  as 

in  76  N.  Y.  294;  People  v.  Cooper,  so  there  is  no  legislative  authority  for  it. 

Hun  (N.Y.)486;  In  re  Moore,  63  N.  6.    State   r.    Durein,   46   Kan.   695; 

Car.  397;  U.  S.  V,  Scholfield,  i  Cranch  Fenlon  v,  Dempsey,  22  Abb.  N.  Cas. 

(C.  C.)  130;  Iowa  Barb  Steel-wire  Co.  (N.    Y.    Supreme   Ct.)    114.     Compare 

V,  Southern  Barbed-wire  Co.,  30  Fed.  Matter  of  Jacobs,  49  How.  Pr.  (N.  Y. 

Rep.  615;   Spink  v.  Francis,  19  Fed.  Supreme  Ct.)  370. 

Rep.  678;  Morss  v.  Domestic  Sewing-  6.  Lamon  v,  McKee,  7  Mackey  (D. 

Mach.  Co.,  38  Fed.  Rep.  482.  C.)  446  {sub  nom,  McKee  t/.  Cochrane); 

8.   Magennis  v.  Parkhurst,  4  N.  J.  People  v.  Murphy,  i  Daly  (N.  Y.)  462; 

Eq-  433;   Stubbs   V.  Ripley,   39   Hun  Tinkey  v,  Langdon,  60  How.   Pr.  (N. 

(N.  Y.)  626;  Boon  ».  McGucken  (Su-  Y.  Supreme  Ct.)  180;  Davison's  Case, 

preme  Ct.),  22  N.  Y.  Supp.  424;  State  v.  13  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  129. 

Lonsdale,  48  Wis.  348.     Contra^  People  Compare    Pitt  v,   Davison,    37    Barb. 

V.  Rochester,  etc..  R.  Co.,  14  Hun  (N.  (N.  Y.)  97;  In  re  Griffin,  98  N.   Car. 

Y.)  371.  affirmed 'm  76  N.  Y.  294;  Peo-  225. 

pie  V,  Gilmore,  88  N.  Y.  626,  reversing  The  Sufleisiiey  of  the  Inftmiatioii  is 

26  Hun  (N.  Y.)  i;  Ex  p,  Whitmore,  9  tested  by  a  motion  to  discharge  a  rule 

Utah  441.  to  show  cause  against   contempt  of 

S.    In  Hew  T«rk  counsel   fees   are  court.    Cheadle  v.  State,  iiolnd.  301. 
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b.  Inability  to  Obev. — It  has  already  been  pointed  out  that 
genuine  inability  to  comply  with  the  orders  of  a  court  furnishes 
a  valid  defense  for  the  contemnor  at  the  hearing ;  *  and  when  at 
this  time  he  fails  to  avail  himself  of  ample  opportunity  granted 
to  make  this  defense,  he  cannot,  ordinarily,  after  adjudication,  seek 
relief  upon  this  ground.*  Apart  from  this,  however,  courts  are 
disposed  to  permit  the  interposition  of  genuine  incapacity  to 
comply  as  a, valid  reason  for  the  exercise  of  their  discretionary 
powers,  and  will  sometimes  for  this  cause,  when  substantial  and 
clearly  shown,  remit  the  fine  imposed  and  release  from  imprison- 
ment.' 

Irregiilarities  inPriorProcoadingt.— A  will  not  avail  for  his  defense.    Ex  /. 

very  common  ground  upon  which  the  Acock,  84  Cal.  50. 

trial  court  will  hear  and  grant  a  mo-  Siiffieient   Puaishment. — Where    the 

tion  to  vacate  proceedings  in  contempt  court  imposing  sentence  in  contempt 

is  on  account  of  prior  irregularities  in  was  of  opinion  that  the  accused  had 

the  proceedings.      Jewett  v.  Dringer,  endured  an  imprisonment  of  sufficient 

27  N.  J.  Eg.  271;  People  v.  Adams,  6  length  to    vindicate   the  law,  it  dis- 

Hill  (N.  Y.)  236;  Nelson  v,  Suddarth,  charged  him  on  motion    upon   satis- 

I  Hen.  &  M.  (Va.)  350;  Mead  ».  Nor-  l^LClxon  pro  tanto  SLnd.  payment  of  costs 

ris,  21  Wis.  310.     See  also  Brinkley  v.  by  him.     McClung  v,  McClung,  33  N. 

Brinkley,  47  N.  Y.  40.     But  compare  J.  Eq.  462. 

Myers  v,  Janes,  3  Abb.  Pr.  (N.  Y.  Su-  In  Purely  Criminal  Contempts,  where 
preme  Ct.)  301;  Tolleson  v.  People's  the  punishment  is  wholly  punitive, 
Sav.  Bank,  85  Ga.  171.  And  in  like  prompt  submission  to  the  court's  au- 
manner  when  the  contempt  proceed-  thority  and  a  suitable  apology  with  an 
ings  are  manifestly  oppressive  and  application  for  forgiveness  will  some- 
unrighteous.  State  V,  Lee,  i  N.  J.  L.  times  secure  a  pardon,  including  re- 
451.  lease  from  imprisonment  and  remis- 

UneqalToeal  Proof.— But  it  is  incum-  sion  of  the  fine.     De  Witt  v.  Dennis, 

bent  on  the  party  moving  to  vacate  an  30  How.  Pr.  (N.  Y.  Supreme  Ct.)  131; 

attachment  for  prior  irregularities  to  People  v.  Murphy,  i  Daly  (N.  Y.)462; 

clearly  establish   the  same  by  satis-  Ex  p.  Biggs,  64  N.  Car.  202;  State  r. 

factory  evidence.    Baker  v,  Stephens,  Hunt,  4  Strobb.  (S.  Car.)  322.     But 

10  Abb.  Pr.,  N.  S.  (N.  Y.  C.  PI.)  i.  see  Patrick  v,  Warner.  4  Paige  (N.  Y.) 

And  where  one  has  been  given  am^  397. 

pie  opportunity  before  the  issuance  of  DismiHAl  on  Motion  FinaL — Where  a 

an  attachment  to  show  cause  against  judge  has  dismissed  an  attachment  for 

it,  he  cannot  after  arrest  and  commit-  contempt,  he  cannot  recall,  rescind,  or 

ment  apply  to  have  it  vacated.    Wart-  alter  his  order.     Matter  of  Bradner, 

man  f.  Wartman,  Taney's  Dec.  (U.  S.)  87  N.  Y.  171. 

362.  1.  See  VIII.  3.  Contemnor* s  Defenses t 

Prompt  Obedienoe,  where   such    will  supra, 

fully  and  substantially  atone  for  any  in-  3.   Wartman  v.  Wartman,   Taney's 

jury  arising  by  reason  of  the  contempt,  Dec.  (U.  S.)  362.    Compare  Thweatt  f. 

will  sometimes  entitle  contemnor  to  a  Kiddoo,  58  Ga.  300. 

motion  to  vacate  the  process,  on  pay-  8.  Thus  in  State  v.  Marshall,  4  Del. 

ment  of  costs.     East  New  Brunswick,  Ch.  598,  a  defendant,  imprisoned  for 

etc..  Turnpike  Co.  r.  Raritan  River  contempt  because  of  nonperformance 

R.  Co.  (N.  J.,  1889),  18  Atl.  Rep.  670;  of  a  decree,  was  discharged,  it  appear- 

Vincent  v.  Daniel,  59  Ala.  602;  Buf-  ing,  on  motion  and  testimony,  that  he 

fum's  Case,  13  N.  H.  14;  M'Lean  v,  Du  could  not  comply,  being  of  unsound 

Bose,  I  Bailey  (S.  Car.)  646;  Connor  V.  mind   and  absolutely  without  means 

Archer,  i  Spears  (S.  Car.)  89.  even  to  defray  the  costs  of  the  cause. 

But  where  one  is  convicted  for  that  On  the  same  practice  see  Adams  v. 

which  is  clearly  a  contempt,  to  wit,  Haskell,  6  Cal.  316;  N.  Y.  Code  Civ. 

theabuseof  the  process  of  a  court,  the  Pro.,  §  2286;   In  re  Hilles,  13  Phila. 

mere  fact  that  he  dismisses  such  suit  (Pa.)34o;iS'jt-/.  Thurmond,  i  Bailey  (S. 
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c.  Discharge  in  Insolvency.— The  fact  that  a  party,  im- 
prisoned for  a  contempt  arising  from  disobedience  of  an  order 
directing  the  payment  of  money,  has  secured  his  discharge  under 
the  insolvent  laws,  will  furnish  a  ground  upon  which  he  may  suc- 
cessfully move  for  his  release  from  imprisonment.^ 

2.  By  Appeal  and  Writ  of  Error— a:.  When  not  Allowed 
— (i)  In  General, — No  branch  of  the  law  regulative  of  the  pro- 
cedure in  contempt  of  court  is  apparently  more  inharmonious 
than  that  which  deals  with  the  right  of  the  contemnor  to  an  ap- 
peal or  a  writ  of  error.  At  common  law  no  such  right  existed  ;* 
and  the  decisions  following  the  common  law — in  many  instances 
the  earlier  ones — proceeding  presumably  upon  the  theory  that 
every  contempt  is  peculiarly  and  primarily  an  offense  against  the 
court  in  which  it  is  committed,  and  that  the  issuance  of  process 
vel  non  is  discretionary  with  such  court,  lay  down  the  rule  broadly 
and  stringently  that  neither  appeals  nor  writs  of  error  will  lie 
from  adjudications  in  contempt.^ 


Car.)  605;  Hendry  v,  Fitzpatrick,  19 
Fed.  Rep.  810. 

Contempt  Purely  Criminal.— But  where 
the  contempt  is  considered  as,  or  is 
so  gross  that  it  amounts  to,  a  crime,  it 
would' seem  that  the  court  must  refuse 
to  discharge  on  the  ground  of  inability 
to  obey.  Matter  of  Steinert,  29  Hun 
(N.  Y.)  301;  In  re  Mullee,  7  Blatchf. 
(U.  S.)  23.  See  also  Matter  of  Stein- 
ert, 24  Hun  (N.  Y.)  246. 

And  **a  defendant  who  desires  to 
mitigate  a  pecuniary  fine  imposed  for 
a  contempt  should  present  his  inabil- 
ity to  respond  in  a  manner  free  from 
all  question."  Doubleday  v.  Sher- 
man, 8  Blatchf.  (U.  S.)  45;  Lansing  v, 
Lansing,  41  How.  Pr.  (N.  Y.  Supreme 
Ct.)  248. 

Borden  of  Proof.— The  burden  of 
showing  inability  to  comply  subse- 
quent to  judgment  in  contempt  pro- 
ceedings rests  upon  the  contemnor, 
and  he  must  clearly  establish  the  fact. 
Anonymous,  i  N.  J.  L.  J.  158;  Palmer 
v.  Kelly,  4  Sandf.  Ch.  (N.  Y.)  575; 
Ryer  v.  Ryer.  67  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  369. 

In  Kew  York  inability  to  endure  the 
imprisonment  is  by  statute  made  a 
valid  ground,  in  the  court's  discretion, 
for  discharging  the  accused.  N.  Y. 
Code  Civ.  Pro.,  §  2286;  Valentine  v, 
Mandel  (C.  PI.),  n  N.  Y.  Supp.  718; 
Moore  v.  McMahon,  20  Hun  (N.  Y.) 
44.     See  also  People  v.  Grant,  41  Hun 

(N.  Y.)35i. 

1.  Kerrigan's  Case,  158  Mass.  220; 
Matter  of  Watson,  3  Lans.  (N.  Y.)4o8; 


Van  Wezel  v.  Van  Wezel,  i  Edw.  Ch. 
(N.  Y.)  113;  People  v.  Bennett,  4 
Paige  (N.  Y.)  282;  Wood  v.  Wood, 
Phil.  (N.  Car.)  538;  £x  p,  Thurmond, 
I  Bailey  (S.  Car.) 605;  Exp,  Perkins,  3 
Desaus.  (S.  Car.)  549.  Compare VI a.Tt' 
man  v.  Wartman,  Taney's  Dec.  (U. 
S.)  362.  (See  in  this  case  the  lan- 
guage of  Taney,  C.J.,  to  the  effect 
that  discharge  from  imprisonment 
through  a  release  under  the  in- 
solvent laws  is  not  because  contem- 
nor's  •*  person  would  thereby  be  dis- 
charged from  imprisonment  for 
debt.")  C^ntra^  Sinnott  v.  State,  11 
Lea  (Tenn.)  281. 

Rraud  in  Obtaining  Discharge  in  insol- 
vency will  furnish  a  good  ground  for 
a  refusal  to  release.  Lowe  v.  Blake, 
3  Desaus.  (S.  Car.)  269. 

Wilful  Disobedience  to  an  injunction 
will  also  prevent  the  granting  of  relief 
on  the  ground  of  insolvency.  People 
V.  Spalding,  10  Paige  (N.  Y.)  284. 

2.  Tyler  v.  Hamersley,  44  Conn. 
393;  Watson  V.  Williams,  36  Miss.  331; 
Shattuck  V,  State,  51  Miss.  50. 

3.  Alabama, — Easton  v.  State,  39 
Ala.  551- 

California, — Ex  p,  Rowe,  7  Cal.  175; 
Aram  v.  Shallenberger,  42  Cal.  277; 
Natoma  Water,  etc.,  Co.  v.  Hancock 
(Cal.,  1894),  36  Pac.  Rep.  100. 

Colorado. — Teller  v.  People,  7  Colo. 

451. 

Connecticut, — Rogers    Mfg.    Co.    v, 

Rogers,  38  Conn.  121;  Tyler  v,  Ham- 
ersley, 44  Conn.  393. 
Florida, — Exp,  Edwards,  ii  Fla.174. 
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(2)  In  Criminal  Contempts, — Many  authorities  draw  a  distinc- 
tion between  contempts  whose  punishment  is  remedial  and  those 
in  which  it  is  wholly  punitive,  holding  that  in  the  latter,  as  dis- 
tinguished from  the  former,  no  appeal  will  lie.* 

G^rtfr^tf.— Cabot  r.  Yarborough,  37  and  immediate  punishment,  and  being 

Ga.  476;  Remley  v,  De  Wall,  41  Ga.  absolutely    discretionary     with     the 

466;  Smith  V,  Cook,  39  Ga.  191:  Will-  lower  court,  there  can  ordinarily  be 

iams  V.  Lampkin.  53  Ga.  200;  Thweatt  no  appeal.     Cossart  v.  State,  14  Ark. 

V.  Gammell,  56  Ga,   98;  Hayden   v,  538;  Bunch r.  State,  14  Ark.  544;  Dodd 

Phinizy,  67  Ga.  758.  v.    Una,  40  N.  J.   Eq.  672;   State   p. 

Indiana. — State  z/.  Tipton,  I  Blackf.  W<5odfin,  5  Ired.  (N.  Car.)  199;  In  re 

(Ind.)  166;  Lockwood  V.  State,  i  Ind.  Daves,  81  N.  Car.  72;  In  r^r  Deaton, 

161;  Hunter  v.  State,  6  Ind.  423;  Ker-  105  N.  Car.  59;  Rawson  v.  Rawson,  35 

nodle  V,  Cason,  25  Ind.  362.    (Butsee  III.  App.  505;  State  v.  Gibson,  33  W. 

the  later  decisions  in   Indiana,  com-  Va.  97.     Compare  also  Myers  v.  State, 

mencing  with  Whittem  v.  State,  36  Ind.  46  Ohio  St.  473. 

196,  overruling  these  cases,  and  chang-        Diserttionary  Deoliioiis. — Cases  which 

ing  the  law  upon  this  point.)  emphasize  the  fact  that  the  granting  or 

/t>w<i.— First  Cong.  Church  v.  Mus-  withholdingof  the  process  of  contempt 

cotine,  2  Iowa  69.  lies  wholly  within  the  discretion  of  the 

Kentucky. — Johnston  z^.  Com.,  I  Bibb  lower  court,  generally  lay  down  the 

(Ky.)  598;  Watson   v.  Thomas,   Litt.  rule  in  pursuance  thereto  that  there 

Sel.  Cas.  (Ky.)  248.  can  be  no  appeal.     Wyatt  v.  Magee, 

J/ai«^.— Russell  V,  Russell,  69  Me.  3  Ala.  94;  In  re  Wray,  36  Ch.  Div. 

336.  138;  Clark  V.  People,  i  111.  340  (but 

South  Carolina, — State  v.  Sheriff,  i  compare   language    of    Breese.  J-,  in 

Mill  (S.  Car.)  145;    Columbia  Water  Stuart  v.  People,  4  III.  395,  with  rcf- 

Power   Co.  v.    Columbia,   4  S.    Car.  erence  to  this  case) ;  Me.   Rev.  Stat. 

388.  1857,   c.   64.  §§  55.  56.  57;  Me.  Rev. 

Tennessee. — Ex  p.  Martin,  5  Yerg.  Stat.  1857,  c*  1131  Bradley  v.  Veazie, 

(Tenn.)    456;   State    v,    Galloway,    5  47  Me.  85;  Bates*  Case,  55  N.  H.  325; 

Coldw.  (Tenn.)  326.  Joyce  v.  Holbrook,  2  Hilt.  (N.  Y.)94; 

Texas. — Jordan   v.   State,    14    Tex.  Watrous  v,    Kearney,   79  N.  Y.   496; 

436;  Crow  V.  State,  24  Tex.  12.  Thompson   v.   Onley,   96   N.  Car.  9; 

Vermont. — Vilas  v.   Burton,  27  Vt.  Murray   v.    Berry,    113   N.    Car.    46: 

56;  In  re  Cooper,  32  Vt.  253.  State  v.  Thurmond,  37  Tex.  340.     See, 

United  States. — King  v,  Wooten,  54  contra^  holding  that  the  very  fact  that 

Fed.  Rep.  612;  Hayes  v.  Fischer,  102  the  matter  rests  in  the  discretion  of 

U.    S.    121;    McMicken   v.    Perin,   20  the  lower  court  furnishes  a  reason  for 

How.  (U.  S.)  133.  permitting  an  appeal,  State  t^.  Archer, 

In  California,  in  a  comparatively  re-  48  Iowa  310.     See  also  Kingsbery  v. 

cent  decision.  Ex  p.  Clancy,  90  Cal.  Ryan,  92  Ga.  108. 
553,  it  was  held  that  the  clause  in  the        Seftiial  to  Chrant  Habeas  Corpus.— Ap- 

Insolvent  Act,  g  64,  providing  that  *'  an  peal  and  writ  of  error  do  not  lie  from 

appeal  shall  be  allowed  to  the  Supreme  a  refusal  to  dismiss  on  habeas  corpus 

Court  from  any  order  adjudging  any  one  imprisoned  for  contempt.     State 

person  guilty  of  contempt,"   was   in  v.  Galloway.  5  Coldw.  (Tenn.)  326. 
conflict  with  Code  Civ.  Pro,,  §  1222,        1.  Thus  in  Teller  v.  People,  7  Colo, 

whichdeclares  that  "the  judgments  or  451,  it  was  decided  that  *' no  appeal 

orders  of  the  court  or  judge  made  in  lies  from  a  judgment  imposing  a  pen- 

cases  of  contempt  are  final  and  con-  ally  for  a  contempt  of  court." 
elusive,"  and  this  latter  provision  was        Upon  the  same  point  see  Beene  r. 

decided  to  be  the  prevailing  one,  so  State,  22  Ark.  149;  Tyler  v,  Connolly, 

as  to  prevent  an  appeal  in  contempt.  65  Cal.  28;  State  v.  Davis,  2  N.  Dak. 

See  also   Briggs    v.   McCullough,  36  461;    Reg.  v.  Jordan,  36  W.   R.  589; 

Cal.  542.  Howard  v.  Durand,  36  Ga.  346;  Clark 

Contempts  in  Preienoe  of  Court.— Con-  v.  People,  i  III.  340;  People  v.  Neill. 

tempts  which  consist  in  commissions  74  III.  68;  State  v.  Stone,  3  Har.  &  M. 

of  the  offense  in  the  presence  of  the  (Md.)  115;  People  v.  Gilmore,  88  N. 

court  itself  are  subject  to  summary  Y.  626;   Floyd  v.   State,  7  Tex.  3i5i' 
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Contanmor's  Kemtdies.  CONTEMPT,      By  Appeal  and  Writ  of  Srr«r. 

Jndgmenti  in  Contemnor's  Favor. — Where  proceedings  in  contempt 
are  for  the  punishment  only  of  the  party  charged,  a  common  rule 
of  criminal  law  obtains  that  there  is  no  appeal  from  a  judgment 
of  acquittal.^ 

(3)  In  Interlocutory  Judgments, — A  further  distinction  is  laid 
down  between  interlocutory  and  final  judgments  in  contempt,  in 
the  former  no  appeal  being  permitted.* 

(4)  Where  Trial  Court  has  Jurisdiction. — The  contemnor's  reme- 
dies as  aflected  by  the  jurisdiction  of  the  lower  court  are  more  fully 
treated  hereafter.*  It  may,  however,  be  laid  down  as  a  general 
rule,  that  where  the  court  imposing  punishment  is  clothed  with 
full  jurisdiction  in  the  premises,  no  appeal  can  be  permitted.* 

b.  When  Allowed— (i)  In  Genera/.— yNhile  it  has  been  said 
that  no  right  of  appeal  from  decisions  in  contempt  exists  unless 
the  right  is  especially  conferred  by  statute,*  an  examination  of 
authorities  discloses  a  decided  tendency,  independent  of  statutory 
enactment,  towards  an  extension  of  the  privilege  of  appeal  and 
writ  of  error.* 

Casey  v.  State.  25  Tex.  380;  New  Or-  N.  H.  540:  Milcheirs  Case.  12  Abb. 

leans  v.  New  York  Mail  Steamship  Pr.   (N.   Y.   C.    PI.)   249;    People    v, 

Co.,  20  Wall.  (U.  S.)  387;  People  v,  Owens,  8  Utah  20;  In  re  Cooper.  32 

Owens,  8  Utah  20.     See  also  Hirsch  Vt.  253. 

V.  State,  8  Baxt.  (Tenn.)  89.  6.  People  v,  Owens,  8  Utah  20. 

And  such  is   the   provision  of  the  6.  Tyler  v,    Hamersley,  44    Conn. 

English  Judicature  Act  of  1873,  §47.  393;  Snowman  v,  Harford,  57  Me.  397; 

Atty.-Gen.  v,  Kissane,  L.  R.,  30  Ir.  People  r.  Healy.  48  Barb.  (N.  Y.)  564; 

220.     Compare  Leopold  v.  People,  \i  Forbes  v.  Willard,  37  How.  Pr.  (N.  Y. 

111.  App.  293;  Ex  p,  Robbins,  63  N.  Supreme  Ct.)  193;  Gallagher  v.  O'Neil 

Car.  309.  (City  Ct.),  3  N.  Y.  Supp.  126;  Com.  v. 

1.  Craig  V.  McCulloch,  20  W.  Va.  Newton,    i    Grant's    Cas.    (Pa.)  453; 

148.     But  compare   People   v.   Healy,  Hazard  v.  Durant,  11  R.  I.  195;  State 

48  Barb.  (N.  Y.)  564.  v.  Sheriff,  i  Mill  (S.  Car.)  145;  State 

8.  Coryell  v.  Holcombe,  9  N.  J.  Eq.  v.  Knight,  3  S.  Dak.  509;  Hundhausen 

650;   Knauss  v,   Jones,   32  N.  J.  Eq.  v.    U.    S.    Marine,   etc.,  Ins.  Co.,    5 

323:  Campbell  v,  Shotwell,  3  Cine.  L.  Heisk.  (Tenn.)  702;  Brooks  v.  Flem- 

Bull.  (Ohio) 433.    But  rpw/ar^  Bradley  ing,6  Baxt.  (Tenn.) 331;  Ruhl  v.  Ruhl, 

Fertilizer  Co.  v.  Taylor,  112   N.  Car.  24  W.  Va.  279;  State  v.  Irwin,  30  W. 

141.     See  also  Buel  v.  Street,  9  Johns.  Va.  404.     Thus  the  case  of  Whittem  v, 

(N.    Y.)  443  ;   M'Credie   v.    Senior,  4  Stale,  36  Ind.  196,  overruled  all  prior 

Paige  (N.  Y.)  378;  Carrington  v.  Flor-  decisions  in  Indiana,  and  established 

Ida  R.  Co.,  52   N.  Y,  583;  Lester  v.  the  right  of  the  contemnor  to  an  ap- 

Berkowitz,  125  III.  307.  P«al' 

Semrow  v.  Semrow,  26  Minn. 9,  holds  Erroneous  Judgment. — Where  the  ad- 

that  an  order  adjudging  one  guilty  of  judication  in  contempt  is   erroneous 

contempt  and  ordering  him  to  be  im-  an  appeal  will  lie.     People  v.  Pirfcn- 

prisoned  unless  he  shall  pay  tempo-  brink,  96  III.  68;   Bickley  v.  Com.,  2 

rary  alimony  as  per  a  prior  order,  is  J.   J.    Marsh.   (Ky.)   572;    Turner    v. 

-not  a  final  order,  and  is  therefore  not  Com.,  2  Mete.  (Ky.)  619;  Anonymous, 

appealable.  18  Abb.  N,  Cas.  (N.  Y.  Supreme  Ct.) 

8.  See  5.  Habeas  Corpus,  infra,  216;  In  re  Stokes,  5  S.  Car.  71. 

4.  Ex  /.  Hardy,  ij  Cent.   L.  J.  50;  Irregular   Prooeedings.— Appeal  lies 

Larrabee  v.  Selby,  52  Cal.  506;  San-  to  reverse  vital  irregularities  in  con- 

chez  V.  Newman,  70  Cal.  210;  People  tempt  proceedings,  such  as  a  failure 

V.  Bradley.  60  111.  390;  State  v.  Judge,  to  file  interrogatories  as  required  by 

31   La.  Ann.  116;  State   v,  Towlc,  42  statute.    Latimer  z*.  Barmore,  81  Mich. 
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Oohtemnor'f  Bemadlae.  CON  TEMP  T.     Bj  Appeal  aad  Writ  of  £fTor. 

(2)  Where  there  is  no  Contempt. — Where  the  record  discloses  no 
reasonable  evidence  of  any  contempt  having  been  committed,  an 
appeal  or  a  writ  of  error  will  lie  on  behalf  of  the  contemnor.* 

(3)  In  Civil  Contempts, — The  distinction  between  purely  crimi- 
nal and  what  are  termed  civil  contempts,  or  those  in  which  the 
proceedings  are  remedial  in  character,  touching  the  right  to  an 
appeal,  has  just  been  pointed  out.  Abundant  authority  sustains 
the  converse  of  the  proposition  there  announced,  by  laying  down 
the  doctrine  that  an  appeal  or  a  writ  of  error,  as  the  case  may  be, 
is  particularly  allowable  where  the  object  of  the  proceeding  is  to 
obtain  pecuniary  relief,  in  the  nature  of  damages,  for  the  benefit 
of  the  moving  party.* 

(4)  In  Final  Judgments. — In  final  judgments  of  contempt  as 
distinguished  from  those  which  are  of  an  interlocutory  character, 
inasmuch  as  the  former  are  held  to  affect  substantial  rights, 
appeals  will  generally  lie.* 

592;  State  V.  Henthorn,  46  Kan.  613;  Minnesota. — State   v.    Leftwich,  41 

State  V.  Vincent,  46  Kan.  618.  Minn.  42. 

For  the  same  principle  applied  to  a  Nebraska. — Gandy  v.  State,  13  Neb. 

writ  of  error  see  Clay  v.  Quarter  Ses-  445. 

sions,  Sneed  (Ky.)  189.  New  Jersey. — Dodd  v.  Una,  40  N.  J. 

Diiobedionce  of  an  UnlawM  Order. —  Eq.  672,  affirming  39  N.  J.  Eq.  173. 

Where  the  alleged  contempt  consists  New   York. — Wheelock  v.   Noonan, 

in  a  disobedience  to  an  unlawful  or-  55  N.  Y.  Super.  Ct.  302;   Sudlow  v. 

der,  commitment   therefor  is  subject  Knox,  4  Abb.   App.  Dec.  (N.  Y.)  326; 

to  an  appeal,     -fijc/.  Rowe,  7  Cal.  175;  People     v.    Jacobs,    5    Hun   (N.    Y.) 

Ware  v,  Robinson,  9  Cal.  107.  428. 

1.   Reg.   V.   Jordan,  36  W.    R.  589;  North   Carolina. — In   re    Daves,  81 

Palmer  v.  Palmer,  28  Fla.  295;  Dobbs  N.  Car.  72;  In  re  Walker.  82  N.  Car. 

V.    State,    55  Ga.    272;   Wakefield    v.  95;   Bond    v.    Bond,   69    N.    Car.   97; 

Moore,  65  Ga.   268;   Wilson  v.  State,  Cromartie   v.  Bladen   County,  85  N. 

57  Ind.  71;  Swift  V.  State,  63  Ind.  81;  Car.  211. 

Ingle  V.  State, 8 Blackf.(Ind.)  574; ^jc/.  Utah. — Ex  p.  Whitmore,   9    Utah 

Wright,  65  Ind.  504;  Storey  v.  People,  441. 

79   111.   45;   Haines  v.   People,  97  111.  Virginia. — Wells  v.  Com.,  21  Gratt. 

161;    Register  V.  State.  8   Minn.    214;  (Va.)  500. 

Siokeley   v.   Com.,    i    Va.    Cas.  330.  Wisconsin. — Shannon   v.    State,   18 

Compare^    however,    Butler    v.     Peo-  Wis.  604  (in  which  case  it  was  held 

pie,  2  Colo.    295;  Bickley  v.  Com.,  2  that  only  appeal  would  lie,  and  not  a 

J.    J.    Marsh.    (Ky.)  572;    Turner    v.  writ  of  error);  State  v.  Giles,  10  Wis. 

Com.,  2  Mete.  (Ky.)  619.  loi. 

Clear  Proof  Indifponsablo. — In  the  Criminal  in  Form. — Where  the  pro- 
case  of  a  criminal  contempt  there  must  ceeding  is  criminal  in  form,  but  in 
be  a  clear  showing  that  there  was  no  reality  civil  or  remedial,  an  appeal  will 
contempt,  to  entitle  contemnor  to  an  lie.  Lester  v.  People,  150  111.  408,  on 
appeal.  State  v.  Leftwich,  41  Minn,  a  rehearing;  In  re  Evans  (T893),  i 
42.  Ch.  252.     Compare  Leopold  v.  People, 

8.  Georgia. — Howard  v.  Durand,  36  140  111.  552. 

Ga.  346;  Livingston  v.  Livingston,  24  In    Fines — In    Illinois  "a    writ   of 

Ga.  379.  error  may  be  sued    out  to  reverse  a 

Illinois. — People    v.    Diedrich,    141  decision   of  a  Circuit  Court  fining  a 

III.  665.  person     for     contempt."       Stuart   v. 

Michigan. — People  v.    Simonson,  9  People,   4  III.  395;  Walton  v.  Devcl- 

Mich.  492;  Haines  v.  Haines,  35  Mich,  ing,  61  111.  201.     See  also,  holding  ap- 

138;  Chapel «/.  Hull,6oMich.  167;  Filer  peal  appropriate,  Winkelman  v.  Peo- 

V.   Filer,  77   Mich.   469;    Romeyn    v.  pie,  50  111.  449. 

Caplis,  17  Mich.  449.  8.  In  Newport  v.  Newport  Light  Co., 
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Oontemnor'f  BemadlM.  CON  TEMP  T.      By  Appeal  and  Writ  of  Error. 

(5)  Where  Trial  Court  is  without  Jurisdiction. — ^While  the 
writ  of  habeas  corpus  will  be  found  to  be  the  more  usual  method 
of  reviewing  and  correcting  judgments  in  contempt  where  the 
trial  court  acts  without  jurisdiction,*  authority  is  by  no  means 
wanting  that  appeal  is  also  appropriate  in  such  cases.' 

(6)  Statutory  Provisions. — The  right  to  an  appeal  or  a  writ  of 
error  is  also,  in  many  instances,  granted  and  regulated  by  statute.' 

92    Ky.  445,  in    response  to   a    rule  elude  an  appeal.  Menage  v,  Lustfield, 

against  defendants  to  show  cause  in  30  Minn.  487. 

contempt  for  disobeying  an  injunction  Time   Granted    Plaintiff   to  Complete 

made  perpetual,  said  defendants  con-  Proof  of  Loee  in  an  action  of  contempt 

tended  that  what  they  had  done  was  for  redress,   and   the    suspension*  of 

not  a  violation,  relying  upon  a  change  committal  until  a  set  day  allowed  for 

in  the  status  of  the  parties  since  the  that  purpose,  will  not  oust  the  court's 

judgment,  which   response  was  held  jurisdiction.     Myers  v.  Janes,  3  Abb. 

insufficient,  and  they  were  even   re-  Pr.  (N.  Y.  Supreme  Ct.)  301. 

quired     by     order    to     purge     their  1.  See  5.  Habeas  Corpus^  infra, 

alleged    contempt     by     doing     that  8.  Ware   v.   Robinson,  9  Cal.    107; 

which     it    was    perhaps    impossible  People  v.  O'Neil,  47  Cal.  109;  In  re 

for  them    to   perform,    from     which  Millington,     24    Kan.    214;     Andros- 

an    appeal    was    taken.     In  overrul-  coggin,  etc.,  R.  Co.  v,  Androscoggin 

ing  a   motion    made  to    dismiss  the  R.  Co.,  49  Me.  392;  Wyatt  v.  People, 

appeal  the  court  said:  "  It  is  as  if  the  17  Colo.  252. 

receiver  of  a  court,  having  ]:>een  8.  In  Indiana,  by  Rev.  Stat.  1843,  p. 
ordered  to  pay  over  to  a  party  money  664,  an  attorney  fined  for  a  contempt 
which  he  at  least  at  one  time  had  in  could  have  a  writ  of  error.  Ingle  v. 
his  hands,  responds  that  he  has  al-  State,  8  Blackf.  (Ind.)  574. 
ready  paid  it  to  the  party.  The  court  In  this  state,  by  Rev.  Stat.  1881,  §§ 
upon  hearing  determines  that  he  has  1005-1013,  an  appeal  may  be  taken  to 
not,  and  the  receiver,  declining  to  the  Supreme  Court  in  all  cases  of  in- 
comply  with  the  order  of  the  court,  directcontempts,  although  the  punish- 
when  he  could  do  so  if  he  would,  is  ad-  ment  is  only  a  fine  of  twenty-five 
judged  in  contempt.  Certainly  it  will  dollars.  Worland  v.  State,  82  Ind.  49. 
not  be  claimed  that  he  could  not  ap-  In  New  Jtmvj,  by  P.  L.  1884,  p.  219, 
peal  from  the  judgment."  To  the  commitments  for  contempt  in  all  in- 
same  efifect  see  People  v.  Simonson,  9  ferior  courts,  except  orphans*  courts, 
Mich.    492;     Romeyn    v,    Caplis,    17  are  appealable. 

Mich.  449;  State  v.  Horner,  16  Mo.  In  New  York,  under  Code  Civ.  Pro., 
App.  191;  Wharton  v,  Stoutenburgh,  an  appeal  is  allowed  in  cases  which 
39  N.  J.  Eq.  299;  Erie  R.  Co.  v.  "  defeat,  impair,  impede,  or  prejudice 
Ramsey,  45  N.  Y.  637;  Hart  v.  John-  the  rights  or  remedies  of  a  party 
son,  43  Hun  (N.  Y.)  505;  People  v,  to  an  action  or  special  proceeding," 
Donohue,  50  How.  Pr.  (N.  Y.  Su-  where  redress  is  remedial,  and  the 
prerae  Ct.)  417;  Boon  v.  McGucken  adjudging  order  is  a  final  one, 
(Supreme  Ct.),  22  N.  Y.  Supp.  424;  affecting  a  substantial  right.  Dins- 
Wolf  V.  Buttner  (C.  PI.),  26  N.  Y.  moor  v.  Commercial  Travelers' Assoc. 
Supp.  52; /»  r^  Spofford,  62  Fed.  Rep.  (Supreme  Ct.),  14  N.  Y.  Supp.  676; 
443;  Ballston  Spa  Bank  v.  Marine  Luedeke  v,  Coursen  (City  Ct.),  23  N. 
Bank,  18  Wis.  490.  Y.   Supp.   314 ;   Newell  v.  Cutler,   19 

Beoond  Order  final. — The  fact  that  an  Hun  (N.  Y.)  74;  Livingston  v.  Swift, 

order    to    show    cause  in    contempt  23   How.  Pr.  (N.  Y.  Supreme  Ct.)  i; 

proceedings  is  not  appealable  because  Sudlow   v,  Knox,   7   Abb.  Pr.,  N.  S. 

it  is  not  final  does  not  preclude  an  ap-  (N.    Y.    Ct.    App.)    411;     People  v, 

peal    from   another    order    to   show  Dwyer,  90  N.  Y.  402.     See  a   similar 

cause  for  some  offense  which  ie  final,  statutory    provision     in      Wisconsin, 

People  V,  Rice  (Supreme  Ct.),    26  N.  Witter  v.  Lyon.  34  Wis.  564. 

Y.  Supp.  345.  In  U.  8.  Gourte. — The  provision  con- 

Seeerving  Paniehment,  where  the  judg-  tained  in  the  Act  of  1891,  g  6,  which 

ment  in  contempt  is  final,  will  not  pre-  gives    appellate    jurisdiction    to    the 
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Oontomnor'f  BemadlM.  CON  TEMP  T.      By  Appeal  and  Writ  of  Emr. 

c.  Requisites  of  the  Record.— The  record  in  appeals 
from  adjudications  in  contempt  must  substantially  disclose  the 
facts  decided  that  the  offense  was  committed,  and  be  sufficiently 
explicit  to  enable  the  appellate  court  intelligently  to  review  those 
facts.* 

d.  Reviewable  Matters. — Where  an  appeal  or  a  writ  of  error 
is  permitted,  the  case  is  not  triable  de  novo  on  the  merits,*  nor 
are  matters  properly  examinable  below  examinable  in  the  appel- 
late court ;  *  but  the  jurisdiction  vel  non  of  the  lower  court  fur- 
nishes the  only  appropriate  subject  of  inquiry.* 

U.  tS.  Circuit  Court  of  Appeals  in  all  Superior    Court     from     subordinate 

cases  other  than  those  in  which  juris-  courts  in  contempt  cases,  there  is  a 

diction  to  review  is  conferred  on  U.  S.  trial    dt    novo-;  but    in  appeals  from 

Supreme   Court,   presumably    grants  the   Superior,  to  the    Supreme  Court 

appellate    jurisdiction    in    contempt  the  latter  can  exercise   only   strictly 

proceedings   to  the   Circuit  Court  of  appellate  jurisdiction.     /nr/Deaton, 

Appeals.     In  re  Spofiford,  62Fed.  Rep.  105  N.  Car.  59. 

443.  8.  People   V.  Marston,  18  Abb.  Pr. 

In  West  Yirginia,   by  Acts  1882,  c.  (N.  Y.  Supreme  Ct.)  257;   People  v, 

128,  §  4,  a  writ  of  error   lies  from  a  Bergen,  53  N.  Y.  404;   Park  v.  Park, 

judgment    for    a    contempt    in   facie  80  N.  Y.  156. 

curiae.     State  v.  Miller,  23  W.  Va.  801.  4.  Cooper  v.  People,  13  Colo.  337; 

In  Wiseonsin,  by    Rev.  Stat.  1858,  c.  Tolman  v.  Jones,  114  111.  147;   In  re 

I3t  §  iiS>  cases  of  criminal  contempt  Pryor,  18  Kan.  72;   Haught  v.  Irwin, 

are  made  appealable.     State  v.  Giles,  166^  Pa.  St.  548;  Dodd   v,  Una.  40  N. 
10  Wis.  loi. 


1.  Gunn   V,   Calhoun,   51   Ga.    501; 


T.  Eq.  672,  reversing  Una  v.  Dodd,  39 
N.  J.  Eq.  173;  People  v.  Sturtevant,  9 


ToUeson   v.    People's   Sav.    Bank,  85  N.  Y.  263;  State  v.  Knight.  3  S.  Dak. 

Ga.    171;  Beck  v.  State,  72  Ind.  250;  509.   0«r^<ir^,  however. /w  r^  Cheese- 

Strotherv.  State,  i  Mo.  772.  man,  49  N.  J.  L.  115;  Welch  r.  People, 

Want  of  Formal  Beqniramonti  in  the  30  111.  App.  399(acase  of  strictly  crimi- 

record   will   not   prevent  the    appeal  nal  contempt);  Berkson  v.  People  (III., 

from    being   heard.      Maclin   v,  Wil-  1894),  39  N.  E.  Rep.  1079. 

son,  21  Ala.  670.      Nor  will  the  want  Power  to  Punish. — The  abstract  ques- 

of  such  requirements  secure  a  reversal  tion  of  the  power  of  the  lower  couri  to 

of  the  decision.     Tolleson  v.  People's  pass  judgment  in  contempt  is  not  ex- 

Sav.    Bank,    85   Ga.    171;    Sudlow   v.  aminable    on  appeal.      Thompson  v. 

Knox,  4   Abb.  App.  Dec.  (N.  Y.)  326.  Onley,  96  N.  Car.  9. 

In  North  Carolina,  although  the  Act  Discretionary  Matters. — Norcanqucs- 
of  1846  requires  the  particulars  of  a  tions  which  lie  in  discretion  be  re- 
contempt  of  court  to  be  specified  on  the  viewed.  Haines  v.  Haines,  35  Mich, 
record,  nevertheless  it  gives  no  right  138;  Bagley  r.  Scudder,  66  Mich.  97. 
of  appeal  or  certiorari.  State  v.  Contra^  Myers  v.  State,  46  Ohio  St. 
Mott,  4  Jones  (N.  Car.)  449.  473. 

8.  In   Romeyn   v.  Caplis,  17  Mich.  Mere  Irregnlaritiei  in  prior  proceed- 

449,  the    court    said,    **  It    is    by   no  ings  cannot  be  inquired  into  on  ap- 

means   intended   to  be  asserted  that  peal.     Bagley  v,  Scudder,  66  Mich.  97: 

the   right   of   appeal  carries  with    it  Papke  v.  Papke,  30  Minn.  260. 

an  authority  to  the  appellate  court  to  Modifleation  qf  Money  ]>eeree8.— But 

take  the   place  of  the  court  below."  where  one  is  decreed  by  means  of  a 

Billard  r.  Erhart,  35  Kan.  616;  People  contempt     proceeding     to    pay    over 

V.   Rochester,  etc.,  R.   Co.,  76  N.  Y.  money,  the  appellate  court  may  exam- 

294;  Ludden  v.  State,  31  Neb.  429;  Al-  ine   the  facts   to  see   if  the   amount 

derson   r.  Commissioners,  32   W.  Va.  ordered  to  be  paid  accords  with  strict 

640;  McMillan  v.  Hickman,  35  W.  Va.  justice   and  equity,  and  may  modify 

705.     Compare  Filer  v.  Filer,  77  Mich,  the  same  so  as    to  make  it  conform 

469.  therewith.     Middlebrook  v.  State,  43 

In  Vorth  Carolina,  in  appeals  to  the  Conn.  257;    Patton  v.  Harris,  15    B. 
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e.  Not  a  Supersedeas. — An  appeal  taken  in  contempt  pro- 
ceedings does  not  act  as  a  supersedeas  by  preventing  a  stay  of 
punishment  or  execution.* 

5.  By  Writ  of  Srror  Only. — Writs  of  error  are  peculiarly  appro- 
priate where  the  question  for  review  concerns  fatal  defects  in  the 
record  ;  •  and  a  writ  of  error  rather  than  an  appeal  is  held  to  be 
the  proper  method  of  bringing  up  for  review  judgments  in 
strictly  criminal  contempts  as  distinguished  from  those  in  civil 
contempts.* 

4.  By  Certiorari. — As  to  when  certiorari  will  lie  to  secure  a  re- 
viewal  of  adjudications  in  contempt,  see  article  Certiorari, 
ante,  p.  i. 

6.  By  Habeas  Corpus— ar.  When  Appropriate — (i)  Generally. 
— As  imprisonment  is  so  frequently,  if  not  invariably,  the  punish- 
ment consequent  upon  the  commission  of  a  contempt  of  court,  so 
the  writ  of  habeas  corpus  is,  in  all  such  cases,  the  most  natural 
and  ordinary  method  of  securing  relief  from  the  judgment.* 

(2)  For  Want  of  Jurisdiction. — Where  the  court  undertaking 
to  commit  the  offending  party  acts  without  jurisdiction  in  the 
premises,  habeas  corpus  will  successfully  lie  to  secure  his  dis- 
charge.* 

Mon.  (Ky.)  607;  Luedeke   v.  Coursen  C.)446;  McKee  v.  Cochrane,  7  Mackey 

(City  Ct.),  23  N.  Y.  Supp.  314;  Meyer  (D.  C.)446;    Hunter  v.  State,  6  Ind. 

V,   Dreyspring   (City    Ct.),   23   N.  Y.  423;    In  re  Shannon,  11  Mont.  67;   In 

Supp.  315;  Oilman  v.  Byrnes,  10  Civ.  re  MacKnight,  11  Mont.  128;  Wyatt  v. 

Pro.    Rep.  (N.   Y.   Supreme    Ct.)  46;  People,  17  Colo.  252. 

Gilman    v.  Byrnes,    102    N.    Y.    733.  5.  Kansas,  —  In   re    Millington,    24 

Compare  Miller  v.  People,  10  111.  App.  Kan.  214;  In  re  Smith,  52  Kan.  13. 

400.  Massachusetts, — Whitcomb's    Case, 

1.  Whittem   v.  State,   36   Ind.  196;  120  Mass.  118. 

State  V,  Sheriff,  i  Mill  (S.  Car.)  145;  New  Hampshire,—Sl9Xt  v.  Towle, 

State  V.  Hunt,  4  Strobh.  (S.  Car.) 322.  42  N.  H.  540. 

Compare  Bird  v.  Gilbert,  40  Kan.  469.  New  Jersey. — Kerrigan's    Case,   33 

8.  State   V.    Sweetland,  3    S.  Dak.  N.  J.  L.  344. 

503;Ruhl  V.  Ruhl,  24W.  Va.  279.    Com^  New    York, — Matter  of  Watson,   3 

pare  People  v,  Cassels,  5  Hill  (N.  Y.)  Lans.  (N.  Y.)  408;    Watson  v.  Nelson, 

164.     See  article  Error,  Writ  of.  69  N.  Y.  536. 

8.  De  Beukelaer   v.  People,  25   111.  Ohio, — In  re  Sims,  4  Cine.  L.  Bull. 

App.  460;    Bonner  v.  People,  40  HI.  (Ohio)  457;    Ex  p,  Langford,  15  Cine. 

App.  628;   State   V,  Knight,  3  S.  Dak.  L.  Bull.  (Ohio)  267;   In  re  Heffron.  16 

509;  Baltimore,  etc.,  R.  Co.  v.  Wheel-  Cine.   L.   Bull.  (Ohio)  285;    White  v. 

ing,  13  Gratt.  (Va.)40.    Compare  Shan-  Gates,  42  Ohio  St.  109. 

non  V.  State,  18  Wis.  604,  holding  that,  South    Carolina. — James    v.    Smith, 

in  a  remedial   contempt   proceeding,  2  S.  Car.  183;  Gilliam  v,  Mcjunkin,  2 

only  an  appeal  will  lie,  and  not  a  writ  S.  Car.  442. 

of  error.  Tennessee,  —  State    v.   Galloway,    5 

Waiytr  of  Mistoke  in  AppeaUng.— A  Coldw.  (Tenn.)  326. 

mistake    consisting  in  proceeding  by  Texas, — Ex   p.   Degener,    30    Tex. 

appeal  when  writ  of  error  is  alone  ap-  App.  566. 

propriate   may  be  waived    by  subse-  Wisconsin. — In  re  Pierce,  44  Wis. 

quentactionsof  either  party.  Diedrich  411. 

V,  People,  37  111.  App.  604;  De  Beuke-  United  States, — In  re  Robb,   19  Fed. 

laer  v.  People,  25  III.  App.  460;  Bon-  Rep.  26. 

ner  v.  People,  40  111.  App.  628.  Failure  to  Appear  Personally  in  Con- 

i.  Lamon  v.  McKee,  7  Maekey  (D.  tempt  Prooees. — Where  one  who  war 
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Conflict  of  Jurladiction  between  Federal  and  Stete  Genrte. — Where  one  who 
IS  acting  under  the  authority  of  a  federal  court  is  imprisoned  for 
contempt  because  in  so  doing  he  infringes  the  mandate  of  a  state 
tribunal,  habeas  corpus  successfully  lies  on  his  behalf,*  but  a  state 
court  cannot  interfere  by  habeas  corpus  with  process  of  contempt 
issued  by  a  federal  court.* 

(3)  For  Void  Judgment. — Where  the  judgment  directing  a  com- 
mitment to  prison  for  contempt  of  court  is  void,  habeas  corpus 
will  lie.* 

(4)  For  Illegal  Imprisonment, — Where  the  imprisonment  itself 
is  unlawful,  habeas  corpus  will  lie  for  the  relief  of  the  accused.* 

proceeded  against  in    contempt   was  court  in  the  attachment  proceedings, 

imprisoned  for  a  further  alleged  con-  and  habeas  corpus  lay  to  release  the  ac- 

tempt    consisting    in    appearing    by  cused.     To  the  same  effect  see  Ex  p. 

attorney  in  such  proceedings,  instead  Carroll  (Cal.,  1893},  34  Pac.  Rep.  519; 

of  personally,  it   was  held   that   the  People  v,  Pifenbrink,  96  111.  68;  Robb 

court  acted  without  jurisdiction,  and  v.   McDonald,  29  Iowa  330;  State  v. 

habeas  corpus  lay.     Ex  p.  Gordan,  92  Galloway,  5  Coldw.  (Tenn.)326;  Exp. 

Cal.  478.  Robertson,  27  Tex.  App.  628;  Ex  p. 

Delay  in  Sentenoe. — Where  a  superior  Degener,  30  Tex.  App.  566. 

court  delays  to  punish  for  a  contempt  Judgment  Satiified. — Where  the  judg- 

in  facie    curia ^    for    fifty  days,   and  ment,    for    disobedience   to   which  a 

then   proceeds   to  inflict   punishment  judgment  debtor  is  committed  as  for  a 

without  notice  to  respondent,  it  acts  contempt,  is  entered  satisfied,  habeas 

beyond   its  jurisdiction,   and   habeas  corpus  will  lie  for  the  release  of  the 

corpus  will  lie  to  discharge  the  accused  accused.     Ex  p,  Tittel,  67  Cal.  261. 

from  custody.     In  re  Foote,  76  Cal.  Omission  of  Formal  Seqnisitea — Con- 

543.  st'ructive  Contempts, — The  omission  of 

Jurisdiction  not  Implied. — The  juris-  formal  requirements  of  practice  in 
diction  of  a  court  should  clearly  constructive  contempts  constitutes  re- 
appear, otherwise  habeas  corpus  will  versible  error,  for  which  the  writ  of 
lie  for  the  discharge  of  the  accused,  habeas  corpus  lies.  In  re  Harmer,  47 
Noyes  v.  Byxbee.  45  Conn.  382;  Dev-  Kan.  262;  In  re  Nickell,  47  Kan.  734; 
lin's  Case,  5  Abb.  Pr.  (N.  Y.  C.  PI.)  In  re  McKenna,  47  Kan.  738;  In  re 
281.  Smith,  52  Kan.  13. 

Abatement  of  Original  Bait. — Where  In    Direct    Contempts,  —  However, 

one  is  committed  for  contempt  in  not  there  being  no  formal  prerequisites  of 

answering    questions   propounded   to  process,  habeas  corpus  will  not  lie  for 

him  as  a  witness,  under  an  order  that  relief  because  of  an  alleged  absence  of 

he  remain  committed  until  so  answer-  any  notice  or  preliminaries.      Ex  p, 

ing,  if  the  suit  itself  abates  he  may  be  Sternes,  77  Cal.  156;  Wilson's  Case,  7 

released    on    habeas    corpus.     Ex  p,  Q.  B.  9S4,  53  E.  C.  L.  984;  State  v.  Hen- 

Rowe,  7  Cal.  175;    Clarke's  Case,  12  thorn,  46  Kan.  613;  In  re  Noonan,  47 

Cush.  (Mass.)  320.  Kan.  771;  Ex  p,  Haley,  37  Mo.  App. 

1.  In   re   Robb,    19    Fed.    Rep.    26;  562. 

Matter  of  Farrand,  i  Abb.  (U.  S.)  140.  4.  Easton  v.  State,  39  Ala.  551;  Ex 

Compare  Robb  v,  Connolly,  29  Alb.  L.  /.  Gould,  99  Cal.  360;  Ex  p,  Thatcher, 

J.  450.  7  111.  167;  In  re  Davis,  38  Kan.  408: 

8.  Exp,  Holman,  28  Iowa  88.  Burnham  v.  Morrissey,i4Gray(Mass.) 

3.  Thus  in  Re  Brown,  4  Colo.  438,  226;  In  re  Shannon,  11  Mont.  67;  Ex 
where  there  was  attachment  for  con-  p,  Burford,  i  Cranch(C.  C.)456.  Com- 
tempt  consisting  in  disobeying  an  or-  pare  In  re  Fil  Ki,  80  Cal.  201;  Ex  p, 
der  of  court  to  pay  over  certain  money,  McKee,  18  Mo.  599.  But  see  dissent^ 
and  the  court,  upon  hearing,  dis-  ing  opinion  of  Sherwood,  C.J.,  in  Ex 
charged  the  attachment,  but  directed  p.  Goodin,  67  Mo.  637. 
a  commitment  to  jail  until  obedience  Presnmablj  for  Contempt ;  Beallj  for 
to  the  order,  such  a  commitment  was  Debt. — Habeas  corpus  lies  for  the  re- 
void,  being  a  further  action  of  the  lease  of  one  really  imprisoned  for  debt 
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Forpetual  Imprisonmoiit. — It  is  very  clear  from  the  nature  of  the 
case  that  an  imprisonment  for  contempt  of  court  having  no  ter- 
mination would  be  both  unjust  and  illegal ;  hence  where  there  is 
any  certainty  or  danger  of  this  arising,  habeas  corpus  is  the 
appropriate  remedy.* 

b.  When  Inappropriate — (i)  In  General, — Enough  has  al- 
ready been  said  to  show  the  ordinary  and  oft-repeated  doctrine 
that  each  court  is  primarily  the  exclusive  judge  of  contempts 
against  its  own  authority ;  and  hence  we  find  it  very  clearly  laid 
down  as  a  general  proposition  that,  except  for  such  causes  as  have 
been  already  enumerated,  the  judgment  of  any  court  cannot  be 
collaterally  attacked,*  and,  consequently,  that  wherever  the  trial 
court,  in  imposing  sentence  of  imprisonment  for  contempt,  has 
acted  wholly  within  the  scope  of  its  own  legitimate  authority 
and  jurisdiction,  applications  for  relief  by  habeas  corpus  are  de- 
nied.* 

undercolor  of  contempt.  In  re  Leach,  8.  Ex  p.  Sternes,  77  Cal.  156;  Ex  p, 

51  Vt.  630.  Ah  Men,  77  Cal.  198  ;  Ex  p,  Holman, 

Indeflnite  Imprisonment. — The  writ  is  28  Iowa  88;  Buquet  v.  Watkins,  i  La. 

available  where  the  duration  of  im-  131;    Ex  p,    Maulsby,    13    Md.    625; 

prisonment  is  not  clearly  defined  by  Shattuck  v.  State,  51  Miss.   50;  Smith 

the  order  of  commitment.  /«r^  Marsh,  v.  State,  5  Tex.  578. 

McArthur  &  M.  (D.  C.)  32;  State  t^.  Th«  Jnitloe  of  the  Booiiion  cannot  be 

Camden,  5  N.  J.  L.  J.  184;  Matter  of  examined  on  habeas  corpus.     People 

Hammel,  9  R.  I.  248.  v.  Sheriff,  29  Barb.  (N.  Y.)622;  Rose 

Mere   Snrplntago  Immaterial.  —  But  v,  Tyrrell,  25  Wis.  563. 

where  a  justice  of  the  peace  commit-  8.   California, — Exp,  Crittenden,  62 

ted  one  in  contempt  for  a  period  not  Cal.  534;  Ex  p,  Stice,  70  Cal.  51;  Ex  p. 

exceeding  ninety  days,  the  statute  un-  Wilson,  73  Cal.  97  ;  Ex  p,  Henshaw, 

der  which  accused  was  convicted  limit-  73  Cal.  486. 

ing  such  term  to  sixty  days,  the  excess  Massachusetts,  —  Kerrigan's     Case, 

over  sixty  was  deemed  surplusage,  and  158  Mass.  220. 

habeas   corpus  was   refused.     Ex  p.  Missouri, — Ex  p.   McKee,    18    Mo. 

Hunter,  16  Fla.  575.  5991  Ex  p,  Crenshaw,  80  Mo.  447;  Ex 

An  Axrett  by  the  Wrong  Officer  will  so  /.  Mason,  16  Mo.  App.  41. 

far  invalidate  an  imprisonment  other-  New  York, — People  v,  Spalding,  10 

wise  lawful   that   habeas  corpus  will  Paige  (N.  Y.)   284;   Kahn's   Case,  11 

issue    for  the  release  of  the  accused.  Abb.    Pr.    (N.   Y.    Super.    Ct.)    147; 

Sanborn  v.  Carleton,  15  Gray  (Mass.)  Kearney's    Case,    13     Abb.    Pr.    (N. 

399;  Ex  p.  Heister,  5  Cine.  L.   Bull.  Y.  Supreme  Ct.)  459  ;  People  v,  Cas- 

(Ohio)  286.      Compare  Matter  of  Al-  sels,  5  Hill  (N.  Y.)  164;  People  v.  Kelly, 

len,  13  Blatchf.  (U.  S.)  271.     And  see  21  How.  Pr.  (N.  Y.  Supreme  Ct.)  54; 

Luttin   V.    Benin.  11    Mod.  50.      Om-  People  v,  Fancher,  2  Hun  (N.  Y.)  226; 

/ru.  People   v.   Grant  (Supreme  Ct.),  People  v,  Jacobs,  66  N.  Y.  8. 

3  N.  Y.  Supp.  142.  Ohio, — Exp.  Dalton,  44  0hioSt.  142. 

Ko   Contempt.  —  Habeas  corpus,  as  Pennsylvania, — Com.  v.  Reed,  59  Pa. 

well  as  an  appeal,  will  issue  to  dis-  St.  425. 

charge  one  from  imprisonment  for  an  Texas, — Jordan   v.    State,    14   Tex. 

alleged  contempt  which  is  manifestly  436. 

no  contempt.     State  ex  rel.  Hero,  36  United  States, — Ex    p.    Hardy,    13 

La.  Ann.  352:  Ex  p.  Adams,  25  Miss.  Cent.   L.  J.  50;  Ex p,  Nugent,   i  Am. 

883;  Ex  p.  Krieger,  7  Mo.  App.  367;  L.  J.  107;  Ex  p.  Kearney,  7  Wheat. 

Ex p.  Summers,  5  Ired.  (N.  Car.)  149.  (U.  S.)  38. 

1.  Ex  p,  Maulsby,   13  Md.  625;  In  England. — Crosby's   Case.    3    Wits. 

re  Hall,  10  Mich.  210;   In   re  Leach,  188;  Reg.  v.  Paty,  2  Ld.  Ravm.  1105. 

51  Vt.  630.  Compare  In  re  Williams.  26  Pa.  St.  9, 
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(3)  /w  Afifr^  Trrfgularities. — Where  the  contempt  is  dc^ly 
proven  and  the  coiurt  imposing  punishment  is  clothed  with  juris- 
dictipn,  the  mere  existence  of  irregmlarities  in  the  methods  and 
formalities  of  procedure  will  afford  no  reason  for  the  issuance  of 
the  writ  of  habeas  corpus.* 

c.  Matters  Examinable— (i)  Gfnera/fy.—Tht  matt^^rs  and 
facts  contained  in  th^  record  of  <:pntempt  proceedings  in  a  court 
of  compictent  jurisdiction,  when  thos<e  fagts  are  properly  set  forth, 
are  generally  presumed  to  h^  true  a?  alleged  therein,  and  are  not 
therefore  examinable  upon  habeas  corpus ; '  but  the  fact  of  juris- 
diction itself  need  not  n^^^^sarily  be  apparent  on  the  face  of  the 
record.* 

(2)  yurisdiftional  Qufsffan^^rrrrThGrefore,  inasmuch  as  the  very 
right  to  the  writ  of  habeas  corpus  depends  peculiarly  upon  the 
question  whether  the  <?purt  pronounpng  the  judgment  had  juris- 
diction of  the  case,  all  questions  involving  that  jurisdiction  are 
especially  within  the  scope  of  inquiry  when  that  writ  is  granted."* 

tetgolaktlM  in  ProoMdipgi  ia  tht  fiial  Gtwt  furnishing  no  valid 
ground  for  the  issuance  of  the  writ  of  habeas  corpus,  are  not 
matters  which  form  a  subject  of  inquiry,  when  that  writ  is  sought 
as  a  means  to  discharge  the  cont^mnor  from  imprisonment.^ 

Contra. — People  v.  Riley,   95   Hun  cour^  hearing  the  habeas  corpus.  State 

(N.  Y.)  587.    (Thi«  case  was  governed  v,  Galloway,  5  Coldw.  (Tenn0326. 

by  provisions  qf  N.  Yp  Code  Civ.  Pro,,  8.  In  re  fiaton,  51  Fed.  Rep.  804. 

§  2032.)  4.  In  n  Cohen,  5  Cal.  494;  E9  f. 

1.  Thus  in  Re  Cobbett,  7  Q-  B.  187,  McCuUough,  35  Cal.  97;  Bx  p,  Cohn, 
53  E.  C.  L.  187*  habeas  corpus  was  55  Cal.  193;  Ex  p,  Sternes,  77  Cal.  i$6; 
denied  when  sought,  because  the  Ex  p.  Ah  Men,  77  Cal.  19S;  Ex  /. 
warrant  of  commitment  did  i)ot  ad-  Acoclp,  84  Cal.  50;  Morton's  Case,  10 
judicate  the  contempt,  but  fully  recited  Mich.  208;  In  re  Lilltland,  4  Cine.  L. 
the  adjudication  passed  prior  thereto.  Bull.  (Ohio)  733. 

To  the  same  effect  see  State  v.  White,  habeas  Corpps  not  an  Appellate  Writ 

T.  U.  p.  Charlt.  (Ga.)  123;  Ex p.  Hoi-  — Hence  a  jurisdiction  vet  non  is  the 

man,  28   Iowa  88  ;  Ex  p,  Millett,  37  only   question    properly  examinable. 

Mo.   App.  76;  Thornton  v,  Davis,  4  Ex  p,  Renshaw,  6  Mo.  App.  474. 

Cranch  (C.  C.)  500.  Bu(    the   question    of    jurisdiction 

In  Prelimiiiairy  Ciutedy. — Habeas  cor-  naturally  involves  the  further  inqui- 
pus  will  not  lie  to  release  one  from  ries  whether  the  offense  is  a  contempt 
the  custody  of  the  sheriff  so  taken  by  at  all*  whether  the  manner  of  its  coin- 
virtue  of  an  attachment  nui  for  con-  mission  warrants  imprisonment,  and 
tempt.     Ex  p,  Petrie,  38  111,  498.  also  whether  the    essential    require- 

Inability  t#   Obey  an  order  to  pay  ments  of  the  law  have  been  complied 

money,  when  an  attorney  is  impris-  with.     In  re  Wood,  82  Mich.  75, 

oned   for  contempt   for  a  failure  to  5.  Thus,  in  Exp,  pil  Ki,  79  Cal.  584, 

obey  such  order,  will  not  enable  him  the  mere  fact  that  there  was  a  misno- 

to  avail  himself  of  the  writ  of  habeas  merof  the  court  before  which  proceed- 

corpus.     Smith  v,  McLendon,  59  Ga.  ings  were  heard  was  held  not  to  war- 

523.  rant  the  writ  of  habeas  corpus.    To 

2.  Smith  V.  McLendon,  59  Ga.  523;  the  same  effect  see  ^x/.  Perkins,  18 
Ex  p,  Terry,   128  U.  S.  989;  Ex  p,  Cal.  60;  Bissell's  Case,  40  Mich.  63; 
Bergman,  3  Wyoming  396.     Compare  Matter  of  Smethurst,  8  Sandf.  (N.  V.) 
Burnside  v.  Dewstoe,  15  Cine.  L.  Bull.  724;  In  re  Perry,  30  Wis.  268. 
(Ohio)  197.  Motion  i»  the  Tri*!  Coart  is  the  only 

The  Evidence  btforo  the  Trial  Qourt  is    w^y  of  taking  advantage  of  irregular- 
pot  a  matter  for  the  inspection  of  the     ities.    Matter  of  MuUer  (Supreme  Ct.)» 
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d.  Statutory  Provisions. — Upon  so  Important  a  matter  as 
the  exercise  of  the  high  prerogative  writ  of  habeas  corpus  we  nat- 
urally find  statutes  in  various  states  which  control  or  modify  the 
right ;  these  are  collated  in  the  notes. 

6.  By  Xandamns. — Where  one  undergoing  punishment  for  con- 
tempt can  obtain  full  relief  in  the  more  appropriate  ways,  ue.y  by 
means  of  appeal,  writ  of  error,  or  habeas  corpus,  it  would  seem 

ai  N.  Y.  Supp.  678;  Matter  of  Schmidt  into  the  legality  of  any  judgment  or 

(Supreme  Ct.).  21  N.  Y.  Supp.  678.  process  whereby  the  party  is  in  his 

In  Iowa  the  provision  of  §  461 1  of  custody,  or  discharge  him  when  the 

the  Code,  which  permits  a  poor  person,  term  of  commitment  has  not  expired." 
after  having  been  imprisoned  thirty        In  New  York,  in  addition  to  the  ques- 

days  for  failure  to  pay  a  fine  in  a  crim-  tion  of  jurisdiction,  it  is  also  proper,  as 

inal  case,  to  be  released  upon  giving  provided  by  statute  in  habeas  corpus 

bis  note  for  the  amount  of  the  fine  issued  in  criminal  contempt  cases,  to 

with  a  schedule  of  his  property,  cannot  examine  the  commitment  to  see  if  the 

be  extended  to  one  imprisoned  for  con-  contempt     is    specially    and    plainly 

tempt  for  violating  an  injunction  is-  charged   therein.      N.  Y.   Code   Civ. 

sued  under  the  prohibitory  liquor  law,  Pro.,  §  2032;  Matter  of  Percy,  2  Daly 

and  he  cannot  avail  himself  of  the  writ  (N.  Y.)  530;  Kahn's  Case,  11  Abb.  Pr. 

of  habeas  corpus  upon  performing  said  (N.  Y.  Super.  Ct. )  147;  Kearney's  Case, 

conditions.     Hanks  v.   Workman,  69  13  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  459; 

Iowa  600.  People  v,  Cassels,  5  Hill  (N.  Y.)  164; 

InLonisiana,  by  statute,  the  Supreme  People  v,    Kelly,  21  How.  Pr.  (N.  Y. 

Court   has    original  and    not    appel-  Supreme  Ct.)  54;  People  v.   Fancher, 

late    jurisdiction    in    habeas    corpus  2  Hun  (N.  Y.)  226;  People  v.  Sheriff, 

cases;  it  cannot  therefore  issue   the  29  Barb.  (N.  Y.) 622;  People  v.  Conner, 

writ  to  review  the  action  of  a  District  15  Abb.  Pr.,  N.  S.  (N.  Y.  Supreme  Ct.) 

Court  in  imprisoning  in  contempt  when  430. 

the  same  was  clothed  with  jurisdic-        In  other  states  statutes  embodying 

tion.     State  v,  Fagin,  28  La.  Ann.  887;  the  same  principle  as  the  provisions  in 

In  re  Wood,  30  La.  Ann.  672;  State  New  York  have  been  enacted.     See 

V.    Houston,   35   La.   Ann.  236.     See,  2  Minn.  Stat.  1873,  p.  931,  §  36;  Rev. 

however.  State   v.    Sauvinet,    24   La.  Stat.  Mo.  1879,  §  2648 ;  Kans.  Corop. 

Ann.  119.  L.  1879,  §  4211;  Battle's  Revisal,   N. 

In  Maine,  by  Rev.  Stat.  1857,  c.  64,  Car.  1873,  p.  463,  §  24;  Oregon  Gen.  L. 

§§  55t  56,  and  57,  and  c.  113,  while  no  1872,  §  611;  Wis.   Rev.  Stat.   1878,  § 

appeal  lies  from  the  action  of  a  pro-  3427. 

bate  judge  committing  to  prison  one        Further  ProTiiions  in  New  Tork. — It 

who  refuses  to  respond  to  lawful  in-  is  also  provided  by  Code  Civ.  Pro.,  § 

terrogatories,  habeas  corpus  is  espe-  2032,  that  in  the  case  of  imprisonments 

cially  made  appropriate  to  obtain  re-  for  contempt  in   a  special  proceeding 

lief.       Bradley    v,    Veazie,     47    Me.  for  any  cause   save  for  punishment, 

85.  i*e.y  in  civil  contempts,  a  final  order 

In  Montana  an   order  of  court    in  disclosed  by  the  record  is  a  necessity, 

committing  for  contempt   for  refusal  in  the  absence  of  which  habeas  corpus 

to  pay  alimony  pending  divorce  can-  will   lie.      N.    Y.  Code  Civ.    Pro.,  § 

not  be  reviewed  by  certiorari  or  habeas  2032 ;  Matter  of  Crosher  (Supreme  Ct. ), 

corpus,  but  remedy  is  by  proceeding  11  N.  Y.  Supp.  504. 
to  modify  the  judgment.      State    v.        In  Yermont,  by  Acts   1855,   habeas 

Second  Judicial  Dist.  Ct.,  14  Mont,  corpus  will  lie  to  the  Supreme  Court 

396.  where  it  appears  that  contempt  was 

In  Indiana,   by   Rev.  Stat.    1881,  §  committed    through  ignorance,    mis- 

II 19,  habeas  corpus  is  allowed  in  cases  take,  or  by  a  party  acting  in  good  faith 

of  imprisonment,  as  for  a  contempt,  under  advice  of  counsel.     The  same 

upon  proceedings  to  enforce  a  remedy,  act  forbids  appeal  and  writ  under  sim- 

and  they  are  thus  made  a  special  ex-  ilar  circumstances.      Vt.    Rev.   Laws 

ception  to  the  provision  in  said  statute  1880,  §§  1371,  1372;  In  re  Cooper,  3a 

that  "no  court  or  judge  shall  inquire  Vt.  253,  note, 
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that  he  cannot  avail  himself  of  nriandamus;^  nor  can  mandamus 
be  used  as  a  means  of  collaterally  attacking  the  action  of  a  cooit 
in  a  matter  over  which  it  possesses  exclusive  jurisdiction.*  Man- 
damus will,  however,  lie  in  some  instances  as  a  means  of  relief 
when  the  court  imposing  punishment  for  contempt  has  acted 
without  jurisdiction.* 

7.  By  Prohibition. — Where  proceedings  in  contempt  are  pending 
or  in  progress  against  one  in  a  court  which  has  no  jurisdiction  to 
hear  the  same,  he  may  successfully  sue  out  of  a  higher  court  the 
writ  of  prohibition  as  a  means  of  putting  an  end  to  such  pro- 
ceedings.* 

8.  By  Suit. — One  who  has  been  wrongfully  punished  for  con- 
tempt may  also  sometimes  obtain  redress  by  means  of  suit.' 

1.  State   V.   Horner,    i6    Mo.    App.  trict  Court  to  file  his  account  when 

191.  during  such  imprisonment  the  execD- 

8.  Smith  V,  Hosmer,  84  Mich.  564.  tor  complies  with  the  order,  and  the 

Contempt  Proceedings  not  Besting  in  Supreme  Court  may,  upon  such  writ. 

BlKrotion  are  properly  examinable  by  pass  upon  the  question  of  compliance, 

means  of  mandamus  rather  than  ap-  although  it  could  not  do  so  by  certio- 

peal.     Hogan  v,  Alston,  9  Ala.  627.  rari  or  any  other  writ.  State  v.  Black- 

3.  Lamon   v,  McKee,  7  Mackay  (D.  man,  42  JLa.  Ann.  1075. 

C.)  446;  Scott  V,  Chambers,  62  Mich.  A  Stranger  to  a  Suit  cannot  have  the 
532;  Schwartz  v.  Barry,  90  Mich.  267.  writ  of  prohibition  to  vacate  a  rule  of 
Disbarment  for  Contempt.  —  Man-  contempt  against  him.  £x  p.  Stick> 
damus  lies  from  the  U.  S.  Supreme  ney,  40  Ala.  160. 
Court  to  an  inferior  court  to  restore  5.  An  Action  for  Bamagee  lies  at  the 
an  attorney  disbarred  by  the  latter  instance  of  a  party  accused  of  a  con- 
when  it  had  no  jurisdiction  in  the  tempt  against  a  justice  of  the  peace 
matter,  as  for  a  contempt  committed  who  has  committed  him  therefor  with- 
by  him  before  another  court.  Ex  p,  out  jurisdiction,  when  such  want  of 
Bradley,  7  Wall.  (U.  S.)  364;  iS'jr /.  jurisdiction  is  clearly  made  to  appear. 
Robinson,  19  Wall.  (U.  S.)  505;  With-  Call  v.  Pike,  66  Me.  350;  Call  v.  Pike, 
ers  V.  State,  36  Ala.  25a;  Bird  v,  Gil-  68  Me.  317;  Piper  v,  Pearson,  a  Gray 
bert,  40  Kan.  469;  State  v.  Sachs,  2  (Mass.)  120;  Clarke  v*  May,  s  Gray 
Wash.  373.  (Mass.)  410. 

4.  Thus  in  People  v.  Judge,  27  Cal.  But  an  officer  who  acts  under  an 
151,  it  was  held  that  a  writ  of  prohi-  authorized  order  of  a  justice  of  the 
bition  is  the  appropriate  remedy  in  peace  in  arresting  for  contempt  is 
the  Supreme  Court  to  prevent  the  trial  not  liable  in  damages  to  the  injured 
by  a  county  court  of  an  alleged  con-  party,  unless  the  want  of  jurisdiction 
tempt  by  disobedience  to  an  injunc-  appears  on  the  face  of  the  capias  or 
tion  issued  out  of  the  District  Court,  mittimus.  Clarke  v.  May,  2  Gray 
Of  similar  import  are  Williams  t;.  (Mass.)  410.  Compare  Doepfner  r. 
Dwinelle,  51  Cal.  442;  Scott  v,  Cham-  State,  36  Ind.  in. 

bers,  62  Mich.  532:  People  v.  Oyer  &  Xiniiterial  Action  of  a  Jnatioe  of  the 

Terminer  Ct.,  27  How.  Pr.  (N.  Y.  Su-  Peace. — A  justice  of  the  peace  can  only 

preme  Ct.)  14.  punish  for  contempt  when  acting  ju- 

Disobedience  to  a  Void  Order  being  pro-  dicially,  not  when  acting  ministerially, 

ceeded  against  as  a  contempt,  a  writ  and  so  in  a  suit  against  him  by  a  con- 

of   prohibition    issued   from   the    Su-  temnor  this  is  the  only  question.    Fit- 

preme  Court  preventing  the  prosecu-  ler  v,  Probasco,  2  Browne  (Pa.)  137. 

tion.     Brown  v.  Moore,  61  Cal.  432.  Interest  not  Becoyerable  1^  But.— As 

Prohibition  to  Prevent  Farther  Impris-  a  condition  to  discharge  from  an  at- 

onment. — A  Supreme  Court  will  issue  tachment  for  failure  to  comply  with  a 

prohibition  to  prevent  the  further  im-  fi.  fa.  intrusted  to  him,  a  court  may 

prisonment  of  an  executor  for  a  con-  order  a  sheriflf  to  pay  interest  on  the 

tempt  in  disobeying  an  order  of  a  Dis-  money  collected  by  him  during  deten- 
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9.  By  Pardon. — Perhaps  no  better  exemplification  that  an  ele- 
ment of  criminality  is  present  in  contempt  of  court  can  be  found 
than  in  the  fact  that,  proceeding  upon  the  theory  that  the  offense 
IS  one  against  the  state  rather  than  against  the  judge,  the  chief 
executive  may  issue  an  absolute  pardon  therefor.* 


tion,  but  no  suit  can  lie  at  the  instance 
of  plaintiff  to  recover  the  interest. 
Daniel  v.  Capers.  4  McCord  (S.  Car.) 

237. 
Action  for  False  Imprisonment  cannot 

ordinarily  lie  against  the  moving 
party,  or  officer  executing  process  in 
contempt,  unless  he  has  acted  ma- 
liciously, when  the  contempt  consists 
in  a  disobedience  to  the  unreversed 
and  lawful  mandate  of  a  court  of  com- 
petent jurisdiction.  Hallock  v.  Dom- 
iny.  69  N.  Y.  238.  reversing  7  Hun  (N. 
Y.)  52.     Compare  Kaye  v»  Kean,  18  B. 


Mon.  (Ky.)  839;  Hunter  v.  State.  6 
Ind.  423  (which  latter  case  holds  that 
there  may  also  be  impeachment  of 
judges). 

Iignnction. — A  judge  of  one  court 
has  no  authority  to  restrain  by  injunc- 
tion the  judge  of  another  court  from 
punishing  an  officer  of  the  latter  court 
for  contempt.  Sanders  v,  Metcalf,  i 
Tenn.  Ch.  419. 

1.  State  V,  Sauvinet,  24  La.  Ann. 
IT9;  Ex  p,  Hickey,  4  Smed.  &  M. 
(Miss.)  751 ;  In  re  Mullee,  7  Blatchf. 
(U.  S.)  23. 
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CONTINUANCES. 

By  Charles  C.  Moors. 

L  DBFIHITIOV^   824. 
n.  PO8TPOVEMENTS,  824. 

in.  PowEB  TO  Covmnjs,  825. 
lY.  At  Law  ahb  nr  Equitt,  826. 

y.   ta  ClYIL  AKB  CBDCIHAL  CA8£8,  827. 
VI  As  AV  EZXSCISE  07  DI8CBETIOV,  828. 

Vn.  Bt  Opebatiov  07  Law,  830. 

Ym.   OBOUHBS  TOB  COHTIinTAirGE,  831. 

1.  FaUure  to  Give  Security  for  Costs,  831, 

2.  Stipulations  0/  Counsel,  i^i. 

3.  Pendency  of  Bill  of  Discovery^  832. 

4.  To  Perfect  Service  of  Process^  832. 

5.  Public  Excitement  or  Prejudice^  832. 

6.  Want  of  Preparation^  833. 

a.  In  General^  833. 

b.  In  Criminal  Cases,  834, 

c,  Dil^ence,  834. 

d,  Refusal  Reviewed  Only  for  Abuse  of  Discretion,  83  J. 

7.  Amendment  of  Pleadings,  836. 

8.  Misunderstanding  of  Counsel,  839. 

9.  Mistaken  Advice  of  Counsel,  839. 
la  Absence  of  Counsel,  839. 

tf.  In  General,  839. 

b.  Member  of  Congress  or  Legislature,  8401 

c.  On  Account  of  Sickness,  §41. 

d.  Professional  Engagements,  841, 
II.  Absence  of  Party,  842. 

a.  Voluntary  Absence,  842. 

b.  On  Account  of  Sickness,  842. 

c.  In  Military  Service,  843. 

d.  Necessity  of  Party's  Presence,  843. 

e.  Absence  of  Coparty,  844. 

f.  Absence  of  Adverse  Party,  844. 

g.  Application  Merely  for  Delay,  844. 
13.  Death  of  a  Party,  844. 

13.  Absence  of  Evidence,  845. 

a.  In  General,  845. 

b.  Indefinite,  Immaterial,  Irrelevant^  or  IncompetaUt  85a 

c.  Cumulative  Evidence,  852. 
d*  As  to  Character,  853. 

822 


CONTINUANCES. 

$t  Departure  of  Witness  after  Attendancg^  SSJ. 
/I  Diligence  of  Applicani,%i4^ 

(i)  As  a  General  Requisite,  854. 

(2)  What  Constitutes  Due  Dil^ence,  8  j6. 

(a)   In  General,  856. 

(k)  Federal  not  Controlled  by  SUU  ^racH€4, 

857. 
(c)    Subpoena,  Deposition,  Att^Jkment,  or  Re- 
cognizance, 857. 
{d)  Excuses  for  Omission,  861. 
{e)  Judicial Notice,^^, 

14.  Newly  Disccruered  Evidence,  863. 

15.  Surprise  on  the  Trial,  863. 

16.  Intoxication  of  Party  on  the  Trial,  864. 

17.  Another  Suit  Pending,  865. 
:8   Miscellaneous,  865. 

CS.  AVOIDIHe  COHTUrFAXGX  BT  AP]fI88IOV>  86$. 

I.  At  Common  Law,  865. 

a.  In  Criminal  Cases,  865. 

b.  In  Civil  Cases,  866. 
3.  ^^  Statute,  867. 

a.  /«  Criminal  Cases,  ^T^ 

b.  In  Civil  Cases,  869. 
3.  Effect  of  Admission,  869. 

a.  Where  the  Facts  are  Admitted,  869. 

b.  Where  the  Testimony  is  Admitted  as  Evidence,  Zjo, 

c.  Evidence  Only  Pro  bac  Vice,  870. 

Z.  Afpucatiov  fob  COBTIOTABGB,  870. 

1.  Motion  Necessary,  870. 

2.  Time  for  Application,  871. 

3.  Duty  of  Court  to  Entertain  Application,  ZjJ, 

4.  Renewed  Application,  873. 

ZI.  Atfidayit  fob  CoiminrABGi,  873. 

1.  Necessity  for  Affidavit,  873. 

2.  By  Whom  to  be  Made,  875. 

3.  Amendment  of  Affidavit,  875, 

4.  Counter  Affidavits,  876, 

5.  Requisites  of  Affidavit,  877. 

a.  In  ueneral,  877. 

b.  Public  Excitement  or  Prejudice,  878. 

c.  Want  of  Preparation,  878. 

d.  Amendment  of  Pleadings,  878. 
0,  Absence  of  Counsel,  879. 

f.  Absence  (tf  Party,  ^Jf). 

g.  Absence  of  Evidence,  880. 

(i)  In  General,  91^, 
(a)  Absent  Papers,  880. 

(3)  Cumulative  Evidence,  881. 

(4)  Statement  of  Diligence,  881. 

(5)  Expectation  of  (Staining  Evidence,  882. 

(6)  Materiality  and  Statement  of  Facts,  884. 

(7)  No  Other  Witness  to  Same  Facts,  887. 

(8)  Not  Made  for  Delay  Merely,  887. 
k.  Newly  Discovered  Evidence,  887. 
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Minition.  CONTINUANCES. 

Xn.  TEUC8,888. 

1.  Power  to  Impose  Terms,  888^ 

2.  Proper  Terms,  888. 

3.  Review  for  Abuse,  890. 

TTTT,  OXDSBS  OBAVTIVe  COVmnTAVCBS,  89a 

1.  Construction  of  Order,  890. 

2.  Entry  on  the  Record,  890. 

3.  Power  to  Set  Aside,  891. 

XIV.  Erect  of  CoimnrAircE,  892. 

1.  In  General,  892. 

2.  For  One  of  Several  Defendants,  892. 

3.  As  an  Appearance  or  Waiver,  892. 

ZV.  CovrnruAVCEs  bt  Justices  of  the  Peace,  892. 

1 .  Power  and  Duty,  892. 

2.  Effect  of  Unauthorized  Continuance,  896. 

a.  Subsequent  Proceedings  Void,  896. 

b.  Estoppel  and  Waiver,  898. 

3.  Nonappearance  on  Adjourned  Day,  898. 

XVX  CoHTiHVAircEs  nr  Covets  of  Last  Eesobt,  899. 
XTU  BsYiEW  OF  EuLiire  ok  Application  foe  CoHTDnrAECs,  8991 

1.  Where  the  Continuance  was  Granted,  899. 

2.  Where  the  Continuance  was  Refused,  901. 

a.  At  Common  Law,  901. 

b.  Prevailing  Modern  Rule,  902. 

c.  For  Supposed  Want  of  Power,  905. 

d.  Absolute  Right  by  Statute,  906. 

3.  New  Trial,  Appeal  or  Error,  Record,  Exceptions,  etc,,  9061 

4.  Harmless  Error,  909. 

a.  In  General^  909. 

b.  Sickness  or  Absence  of  Counsel,  909. 

c.  Sickness  of  a  Party,  910. 

d.  Absence  of  Evidence,  ^10. 

e.  Public  Excitement  or  Prejudice,  912* 

CROSS-REFERENCES. 

As  to  Adjournment  of  Courts,  see  article  Adjournments,  Vol.  I.,  p.  238. 
Counsel  commenting   on  continuances,  see  article  Arguments  of 
Counsel,  Vol.  II.,  p.  732. 

L  DEFiiriTloir. — A  continuance  is  the  adjournment  or  postpone- 
ment of  an  action  pending  in  a  court,  to  a  subsequent  day  of  the 
same  or  another  term.^ 

H  PosTPOEEMEirTS. — ^The  postponement  of  a  trial  to  another 
day  in  the  same  term  is  governed  by  the  same  general  rules  that 
apply  to  continuances  from  one  term  to  another,*  except,  how- 

1.    Black  Law   Diet.,  tit.   Continu-  **The  several  statutory  provisions 

ance.                                ^  concerning  the  continuance  of  causes 

8.  See  Com.  v.  Buccieri,  153  Pa.  St.  have  reference  as  well  to  the  tcmpo- 

538;  Rannells  v.  State,   18  Ind.  255;  rary    postponement   of    the    trial  of 

Capt  V.  Stubbs,  68  Tex.  222.  causes  as  to  a  continuance  for  the 
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Power  to  Contiiiuo. 


ever,  that  the  discretion  of  the  court  will  sometimes  be  more 
readily  exercised  in  favor  of  an  application  for  postponement  than 
for  a  continuance,^  and  its  refusal  to  postpone  a  trial  will  perhaps 
be  less  frequently  sanctioned  by  an  appellate  court  than  its  denial 
of  an  application  for  continuance.* 

nL  POWEB  TO  CONTIHTJE — Inherent  Power. — The  power  to  grant  or 
refuse  continuances  is  inherent  in  all  courts,  and  necessary  for  the 
promotion  of  justice  and  the  prevention  of  delay.* 

A  Jndioial  Power. — But  the  granting  of  a  continuance  is  exclusively 
a  judicial  act,  and  is  not  a  legitimate  use  of  legislative  authority.* 


term,  and  when  a  cause  is  postponed 
either  until  a  later  day  in  the  same 
term  or  until  the  next  term,  it  is  said 
to  be,  and  is,  in  legal  contemplation, 
continued."    Morris  v.  State,  104  Ind. 

457. 

1.  Sec  Reese  v.  State,   7  Ga.   373; 

Jones  V.  Vines,   59  Ga.  491;  Helton 

V.  Com.  (Ky.,  1890),   14  S.  W.   Rep. 

953;  Hubbard   v.   State,   7   Ind.    160; 

Northwestern  Ben.,  etc.,  Aid  Assoc. 

V,  Primm,   124  111.  100;  State  v.  Loe, 

98  Mo.  609. 

8.  See  State  v.  Boyd,  37  La.  Ann. 
781;  Jackson  v.  State,  88  Ga.  784; 
Jones  V.  Vines,  59  Ga.  491;  Jones  v. 
State,  65  Ga.  506;  Metts  v.  State,  29 
Ga.  271;  Lordv.  Dunster,  79  Cal.  477; 
Thompson  v,  Thornton,  41  Cal.  626;. 
Slate  V,  Burwell,  34  Kan.  312;  State 
V.  Wilson,  42  Kan.  587;  Long  v.  State, 
52  Miss.  23. 

8.  Burriss  v.  Wise,  2  Ark.  41; 
Caughlin  v,  Blake,  55  Iowa  634.  See 
also  Revel  v.  State,  26  Ga.  275;  HaU 
V,  Reber,  36  111.  483;  Crosby  v,  Kiest, 
135  111.  458;  Schlee  v.  Darrow,  65  Mich. 
362;  Mason  v,  Alexander,  44  Ohio  St. 
318. 

*'  The  right  to  continue  is  an  inci- 
dent to  the  power  to  hear  and  deter- 
mine." Caswell  V,  Ward,  2  Dougl. 
(Mich.)  374,  holding  that  justices  of 
the  peace  have  power  to  continue 
suits  pending  before  them  under  the 
statutes  of  forcible  entry  and  detainer, 
although  not  expressly  authorized  so 
to  do  by  statute.  But  the  latter  prop- 
osition was  denied  in  Nichols  v.  Will- 
iams, 8  Cow.  (N.  Y.)  13.  See  XV.  Con- 
tinuances by  fustic  fs  of  the  Peace  ^  infra. 

Beyond  Term  of  Offiee. — In  Kelly  v. 
Christal,  16  Hun  (N.  Y.)  242,  it  was 
held  that  a  judge  could  continue  a 
trial  beyond  his  term  of  office  where 
he  had  been  re-elected  to  another  term 
which  began  before  the  period  to 
which  the  trial  was  continued. 


After  Annonncement  of  Findings.  — 
After  a  judge  has  heard  the  testimony 
and  arguments,  and  announced  orally 
from  the  bench  his  findings  on  the 
issues  in  favor  of  one  or  the  other  of 
the  parties,  he  has  power  to  continue 
the  cause  until  the  next  term  of  court. 
Hastings  v,  Hastings,  31  Cal.  95. 

Contlnnance  to  Acyonmed  Term.  — 
Where  an  adjourned  term  next  en- 
sues, the  court  may  in  its  discretion 
continue  a  cause  to  that  instead  of  the 
next  regular  term.  State  v,  Harris, 
59  Mo.  550. 

Snspension  of  Trial  in  Progreis. — It  is 
competent  for  the  court,  even  in  a 
capital  case,  to  suspend  the  trial,  at 
the  instance  of  the  state,  for  the  pur- 
pose of  enforcing  by  attachment  the 
attendance  of  a  witness  who  departed 
without  leave  after  the  trial  com- 
menced, and  the  time  to  be  allowed 
for  that  purpose  rests  in  the  sound 
discretion  of  the  court.  Griffin  v» 
State,  18  Ohio  St.  438,  where  it  was 
held  that  a  delay  from  time  to  time 
to  the  extent  of  three  days  would  not 
invalidate  a  verdict  subsequently  ren- 
dered against  the  defendant. 

Continnanoea  by  Befereei. — As  to  con- 
tinuances or  adjournments  by  refer- 
ees, see  Matter  of  Crooks,  23  Hun 
(N.  Y.)  6g6;  Pettee  v,  Pettee,  77  Hun 
(N.  Y.)  595;  Perley  v.  Taylor,  21  Kan. 
712. 

4.  Thus  in  Burt  v,  Williams,  24 
Ark.  92,  a  statute  providing  "  that  all 
suits  at  law  or  equity  now  pending 
or  hereafter  to  be  commenced  in  any 
of  the  courts  of  this  state  shall  be 
continued  until  after  the  ratification 
of  peace  between  the  United  States 
and  the  Confederate  States "  was 
declared  to  be  a  violation  of  the  con- 
stitutional right  of  the  accused  to  a 
speedy  trial,  so  far  as  the  act  applied 
to  criminal  prosecutions,  and  an  im- 
pairment of  the  obligation  of  contracts 
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Earge^  Xegolatod  bj  8Utiit« — The  power  to  continue  is  largely 
regulated  by  statutes,  as  will  appear  in  the  course  of  this  article, 
and  in  some  cases  such  statutes  are  the  exclusive  source  of  au- 
thority.^ 

IT.  At  Law  akd  nr  Equity. — Except  in  those  particulars  in 
which  the  procedure  in  equity  has  no  analogy  to  proceedings  at 
law,*  continuances  in  equity  are  granted  or  refused  upon  the  same 
considerations  that  control  applications  for  continuances  in  a  court 
of  law,*  especially  where  the  same  mode  of  trial  has  been  adopted 


so  far  as  it  operated  to  continue  civil 
suits. 

Contra, — The  constitutionality  of  a 
similar  statute  relating  to  civil  suits 
was  upheld,  however,  in  Bruns  v, 
Crawford,  34  Mo.  330;  Donnell  v, 
Stephens,  35  Mo.  441;  McCormick  v, 
Rusch,  15  Iowa  127.  See  also  Reed  v. 
Wangler,  46  Mo.  508. 

Le^timate  Begnlation.  —  A  statute 
providing  that  certain  criminal  prose- 
cutions should  stand  for  trial  at  the 
first  term,  and  that  continuance  should 
not  be  allowed  without  cause  shown, 
and  only  by  consent  of  the  court,  was 


current  term.  Dorsey  Mach.  Co.  v. 
McCaffrey.  139  Ind.  545. 

Condemnation  Proceedinga. — In  Michi- 
gan Cent.  R.  Co.  v.  Judge,  48  Mich. 
638,  it  was  held  that  the  Probate  Court 
could  not  direct  a  continuance  in  con- 
demnation proceedings  before  com- 
missioners appointed  by  it. 

Waiver  of  Benefit  of  Statute. — A  stat- 
ute providing  that  the  court  may  ad- 
journ the  hearing  on  an  application 
for  the  discharge  of  an  insolvent 
from  time  to  time,  '*  not  exceeding 
thirty  days,*'  being  for  the  benefit  of 
the   debtor,   may   be   waived  by  his 


held  to  be  a  constitutional  exercise  of  consenting    to   a    continuance    for  a 

legislative  power.    State  v,  Hodgson,  longer    time.      People    v.    Hanchett, 

66  Vt.  134.  Ill  III.  90. 

And  it  is  competent  for  the  court  to  Jnftioei  of  the  Peaoe. — See  XV.  Qm- 

postpone  a  trial  over  a  holiday  under  tinuances  by  Justices  oftkePeacey  infra* 

a  statute  prohibiting  all  business. on  2.  Filing    Croas-MU.  —  A    defendant 

that  day.     State  v.  Sorenson,  15  Chi-  cannot,  by  filing  a   cross-bill,  insist 


cago  L.  J.  370. 

1.  Election  Contest. — Where  a  statute 
provides  for  the  continuance  by  a 
court  of  summary  proceedings  therein 
for  contesting  an  election,  '*  the  ex- 
pression of  the  particular  mode  and 


upon  the  postponement  of  the  hearing 
on  the  original  bill  without  showing 
sufficient  cause  for  delay.  Phillips  v. 
Edsall,  127  111.  536;  Wiley  v.  Platter, 
17  111.  538. 
A  Motion  to  IMnolve  aa  Iqjnaction 


time  of  continuance  is  exclusive  of  all  ought  never  to  be  continued  unless 

nonenumerated    modes   and   times."  from  some  very  great  necessity.    Rad- 

Keller  v.  Chapman,  34  Cal.  635.     See  ford  v.   Innes,  i  Hen.  &  M.  (Va.)  8; 

also  Norwood  v.  Kenfield,  34  Cal.  329.  Ingles  v,  Straus  (Va.,  1895),  21  S.  E. 

Continuance    of   Unfinished    Trial.  —  Rep.  490.     See  for  a  proper  case  for 

Under  a  statute  allowing  a  continu-  continuance  Vaught  v.  Rider,  83  Va. 

ance  "  of  an  action  at  any  stage  of  the  659. 

proceedings,"   the  court  may  break  After  Answer  in  Avoidanca.  —  A  de« 

up  a  trial  at  any  time,  and  continue  fendant,  on  filing  an  answer  contain* 


the  same  to  another  term;  but  at  the 
latter  term  it  must  be  recommenced, 
and  cannot  be  taken  up  where  it  was 
left  off.  Butler  v,  McMillen,  13  Kan. 
392. 


ing  matter   in  avoidance,  is  entitled 
to  a  continuance    in   order    to  take 
depositions.     West  v,  Thornburgh,  ( 
Blackf.  (Ind.)  542. 
8.  The   following   cases   in   equity 


Statutory  power  to  continue  the  sit-    demonstrate    that    continuances    ar6 


ting  of  the  court  beyond  the  term,  if 
a  trial  should  be  in  progress  at  the 
expiration  of  the  term,  was  held  to 
authorize  the  continuance  of  such  a 
trial  to  the  seventh  day  of  the  next 
term,  where  a  juryman  was  taken 
sick  on  the  last  day  Lut  one  of  the 


governed  by  the  same  rules  as  at  law. 

Newly  Biicovered  Evidenoe. — Allcorn 
V,  Rafferty,  4  J.  J.  Marsh.  (Ky.)  322; 
Rosset  ».  Greer,  3  W.  Va.  i.  See 
VIII.  14.  Newly  Discovered  Evidence^ 
infra. 

Abceaoeof  Evidenoe. — Savannah,  etc., 
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in  equitable  as  in  common-law  actions.^ 

v.  IH  Civil  and  Cbiminal  Cases.— In  so  far  as  the  granting  or 

refusal  of  continuances  rests  in  the  discretion  of  the  court,  the 
rules  are  substantially  the  same  in  criminal  and  in  civil  cases,^ 
except  as  modified  by  differences  in  procedure  in  the  two  classes 
of  causes ;  •  and  certainly  whatever  indulgence  the  law  gives  to 

R.  Co.  V.  Morton,  71  Ga.  24;  Johnson  Lewis  v.  Lanphere,  -9  111.  188;  Lind- 
en.  Baldwin,   30  Ga.  816;    Walker  v,  sey  v.  Lindsey,  40  Ih.  App.  389. 
Floyd,  30  Ga.  237;  Boardman  v,  Tay-  1.  Howard  ».  Freeman,  7  Robt.  (N. 
lor,  66  Ga.  638;  Fountain  v,  Anderson,  V.)  25. 

33  Ga.  372;  Walker  v.  Douglas,  70  111.  9.  Thompson  v.  State,  26  Ark.  323; 

446;  Zabel  V,  Nyenhuis,  83  Iowa  756;  Ballard  v.  State,  31  Fla.  266;  Hall  v. 

Howard  v.  Freeman,  7  Robt.  (N.  Y.)  State  (Fla.,   1895),  17    So.    Rep.   638; 

25;  Ingles  V,  Straus  (Va.,  1895),  21  S.  State  v,  Brette,  6  La.  Ann.  656;  Com. 

E.  Rep.  490;  Deanes  v,  Scriba,  2  Call  v.  Donovan,  99  Mass.  426;  People  v. 

(Va.)  416;  Buster  v,   Holland,  27  W.  Kelly,  Jud.  Repos.  (N.  Y.)  51;  Nelson 

Va.    511;    Mayrant    v,    Guignard,    3  v.  State,  2  Swan  (Tenn.)  484;    Hyde 

Strobh.  Eq.  (S.  Car.)  112.  See  VIII.  13.  v.  State,  16  Tex.  445. 

Absence  of  Evidence y  infra,  3.  FnrsonalPrefeiiceof  Aeeuaed. — Thus 

Absence  of  Coiinsel.  —  Summerlin   v.  where  a  person  is  indicted  for  felony, 

Dent,  36  Ga.  54;  Burchard  v.  Boyce,  he  must  be  present  in  court  when  the 

21  Ga.  6;  Thrasher  v,   Anderson,  45  cause  is  continued  on  his  behalf,  and 

Ga.  538.   %^^V\\\,\o.  Absence  of  Coun-  the  record  must  show  that   he   was 

sel^  infra,  present.      Shelton  v.    Com.,   89   Va. 

Absenoe  of  Partiee.— Smith  v.  Burnet,  450. 
17  N.  J.  Eq.  40.  See  VIIJ.  w.  Absence  Sight  to  Speedy  Trial.— Where  the 
of  Parties  J  infra,  trial  of  a  criminal  case  is  unreason- 
Want  of  Preparation. — Dillard  v,  Dil-  ably  postponed,  on  account  of  the  neg- 
lard(Va.,  i895),2i  S.  E.  Rep.  669;  Tre-  lect  or  laches  of  the  prosecution  in 
velyan  v.  Lofft,  83  Va.  141;  Hahn  v,  preparing  for  trial,  especially  where 
Hubcr,  83  111.  244.  See  VIII.  6.  Want  a  term  of  court  is  passed  at  which  a 
of  Preparation ^  infra,  trial  might  have  been  had,  such  delay 

Veeeeilty  of  Showing  by  AffldaTit. —  is  a  denial  of  the  constitutional  right  to 

Holmes  v,  Stateler.  57  111.  210;  Cot-  a  speedy  trial,  and  the  defendant  if 

trell  V,  Giltner,  5  Wis.  270.     See  XI.  imprisoned  is  entitled  to  his  discharge 

I,  Necessity  for  Affidavit ^  infra,  from   custody   upon   habeas    corpus. 

Motion Kfeceasarj. — Calmes  v.  Ament,  U.  S.  v.  Fox,  3  Mont.  512. 

I  A.  K.  Marsh.  (Ky.)  459.     See  X.  i.  In  Green  v.  Com.,  i  Rob.  (Va.)  791, 

Motion  Necessary^  infra,  under  like  circumstances  the  defend- 

Diseretionary,  and  reviewed,  if  at  all,  ant   was   forever  discharged  of    the 

only  for  abuse.     Evans  v.  Boiling,  5  crime  charged  against  him.     See  also 

Ala.    554;    Planters',    etc..    Bank    v,  Benton  v.  Com.,  90  Va.  328. 

IValker,    7    Ala.    926;     Campbell    v,  Missouri  Rev.  Stat.,  §  4223,  provid- 

Campbell,   67  Ga.    423;    Fountain   v,  ing  for  the  discharge  of  a  prisoner 

Anderson,  33  Ga.  372;  Farrell  v,  Mc-  unless  he  be  tried  within  a  certain 

Kee,  36  111.  228;  M'Carty  v,   Patton,  time,  does  not  apply  where  the  delay 

3  J.  J.  Marsh.  (Ky.)  263;  Bussey  v,  was  caused  by  a  continuance  granted 

Bussey,   71  Mich.  507;  Trevelyan  v,  at    the    instance   of    the    defendant. 

Loflft.  83  Va.  141;  Buster  v,  Holland,  Stater.  Marshall,  115  Mo.  383.     Sec 

27  W.  Va.    511.      See  XVII.  Review^  also  State  v,  Nugent,  71  Mo.  136. 

etc.,  infra.  In   Illinois    the   same   construction 

niinois  —  Amendment  of  Bill,  —  In  was  placed  upon  a  similar  statute,  the 

Illinois  a  continuance  for  the  defend-  court  holding  that  the  defendant  must 

ant  upon  an  amendment  of  the  bill  is  appear  and  demand  his  trial  in  order 

regulated  by  section  37  of  the  Chan-  to  avail  himself  of  the  benefit  of  the 

eery  Act,  which,  however,  prescribes  statute.     Gallagher  v.  People,  88  111. 

substantially  the  same  rule  as  obtains  335. 

at  taw.     Moshier  v,  Knox  College,  32  See  also  Johnson  v.  State,  49  Ohio 

111.  156;  Martina.  Eversal,  36  111.  222;  St.  207. 
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defendants  in  civil  cases,  it  ought  a  fortiori  to  give  in  criminal 
cases,  ^ 

VI  A8  Air  EZXSGISB  07  DI8CBSTIOV.— Continuances  in  criminal 
as  well  as  in  civil  cases  are  commonly  declared  to  be  within  the 
discretion  of  the  court,*  subject  to  review  only  for  abuse.'     A 


1.  Per  Yates,  J.,  in  Rex  v.  D'Eon, 
I  W.  Bl.  510,  3  Burr.  1513,  a  leading 
case  on  the  subject  of  continuances. 
See  also  Rex  v.  Rapp,  i  Dall.  (Pa.)  9. 

Compare  Ballard  v.  State,  31  Fla. 
266,  where  the  court  said  that  "  affi- 


down  in  the  cases  with  more  frequent 
repetition  than  that  stated  in  the  text. 
Many  of  the  cases  are  cited  in  those 
sections  of  this  article  which  treat  of 
the  Grounds  for  Continuance,  VIII.  et 
seq,t  infra;   others  in  the  section  on 


davits   for    continuances    should    be  Review,  etc, ,  XV Ih  et  seq.,  infra, 

scanned  more  closely  in  criminal  than  The  following  cases  also  illustrate 

in  civil  causes  because  of  the  superior  the  rule: 

temptation  to  delay  presented  by  the  Arkansas, — Thompson  v.  State,  26 

former  class."     Quoted  wit  A  approval  Ark.  323;  Jackson  v.  State,  54  Ark. 

in   Bryant  v.  State,  34  Fla.  291,  and  343. 

Hall  V.  State  (Fla.,  1895),  17  So.  Rep.  Florida,— ^2\\  v.  State  (Fla.,  1895). 

638.     See  also  the  dissenting  opinion  17  So.  Rep.  638;  Livingston  v.  Cooper, 

of  Sutherland,  J.,  in  People  v,  Ver-  32  Fla.  293. 

milyea,  7  Cow.  (N.  Y.)  390,  where  he  Georgia,  —  Malone  v.  State,  49  Ga. 

says:  "The  authorities  all  agree  that  210. 

the   matter   is   to   be   scanned    more  Illinois, — Baxter  v.   People,  8  111. 

closely"  tn  criminal  cases,  which  is  368. 

also  quoted  in  Hyde  v.  State,  16  Tex.  Iowa, — State  v.  Rorabacher,  19  Iowa 


445. 
Capital  Cases. — Appellate  courts  are 

particularly  careful  to  see  that  injus- 
tice is  not  done  to  the  accused  in  a 


154. 
Kansas, — Beard  v.  Mackey,  51  Kan. 

131. 
Louisiana, — State  v,  Foster,  36  La. 


capital  case  by  denying  him  a  contin-  Ann.  877. 

uance  on  account  of  the  absence  of  Missouri, — State  v,  Dettmer  (Mo., 

counsel.     State  v.  Boyd,  37  La.  Ann.  1894),  27  S.  W.  Rep.   1117;  No'an  v, 

781;  State  V,  Ferris,  16  La.  Ann.  424;  Johns  (Mo.,  1894),  28  S.  W.  Ren.  492. 

People  V,  Logan,  4  Cal.  188.     Or  on  New fersey, — Ogden  v.  Gibbons,  5 


account  of  the  absence  of  witnesses. 
State  V,  Adam,  40  La.  Ann.  745;  Petty 
V,  Com.  (Ky.,  1891),  15  S.  W.  Rep. 
1059. 


N.  J.  L.  611. 

Washington   Territory, — Thompson 
V,  Territory,  i  Wash.  Ter.  548. 

West  Virginia, — Davis  v.  Walker, 


In  ea'*h  of  the  foregoing  cases  the  7  W.  Va.  447. 
court  granted  a  new  trial  for  refusal  8.  That  the  refusal  of  a  continuance 
of  a  continuance,  and  alluded  to  the  is  usually,  and  the  granting  of  a  con- 
fact  that  it  was  a  case  of  life  and  death,  tinuance  is  rarely,  subject  to  review 

Georgia.  —  In  Copenhaven  v.  State,  for  an  abuse  of  discretion,  see  XVII. 

14   Ga.    22,    the   court   said   that   the  et  sea,  ^  Review,  tX.c,y  infra, 

penal  code  of   Georgia  is   liberal  in  After  Lo&g  Delays  or  BeTerai  Contiou- 

granting     continuances    in    criminal  anoes  granted  a  party  the  discretion 

prosecutions.  of  the  court  will  be  more  rigidly  ex- 

In  Montana  the   provisions  of  the  ercised  than  on  the  first  application. 

Civil    Practice   Act,   relating    to    the  Arkansas, — Stewart  v.  State,  13  Ark. 

trial  of  civil  actions,  are  applicable  721;  Price  v.  State,  57  Ark.  165. 

to  criminal  cases.     Territory  v.  Per-  Florida, — Wynn  v,  Ely,  8  Fla.  233; 


kins,  2  Mont.  467. 

2.  There  are  some  cases  in  which 
the  statutes  deprive  the  court  of  any 
discretion,  and  peremptorily  require 
a  continuance.  See,  for  instance, 
VIII.  10.  b.  Member  of  Congress  or  Leg- 
islature, infra,  and  VIII.  II.  ^•.  In  Mil- 
itary Service,  infra.    But  no  rule  is  laid 


Ahren  v.  Willis,  6  Fla.  359;  Gladden 
V,  State,  13  Fla.  624. 

Illinois, — Slade  v.  McClure,  76  111. 
319;  Wilson  V,  King,  83  111.  232;  An- 
heuser-Busch Brewing  Assoc,  v. 
Hutmacher,  127  111.  652. 

Indiana,  —  Cerealine  Mfg.  Co.  v. 
Bickford,  139  Ind.  336, 
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continuance  will  be  granted  more  readily  in  a  court  sitting  at 
short  intervals  than  in  a  court  where  the  terms  are  less  frequent.^ 
Where  the  propriety  of  granting  a  continuance  is  debatable,  courts 
are  more  inclined  to  continue  at  the  instance  of  the  defendant 
than  of  the  plaintiflf.* 

Where  Cirenmstanoes  Bnipidoiu. — The  general  rule  is  that  where  the 
circumstances  attending  the  application  raise  just  doubts  as  to 
the  bona  fides  of  the  party  making  it,  and  convince  the  court  that 
it  is  made  for  delay  merely,  the  continuance  may  properly  be 
denied.' 


Kansas, — St.  Louis,  etc.,  R.  Co.  v. 
Ransom,  29  Kan.  298. 

Kentucky,  —  Ogles  v.  Com.  (Ky., 
1889),  II  S.  W.  Rep.  816. 

Louisiana, — State  v,  Hornsby,  33 
La.  Ann.  iiii;  State  v,  Revells,  34 
La.  Ann.  381;  State  v,  Foster,  36  La. 
Ann.  877. 

Missouri. — State  v.  Dettmer  (Mo., 
1894),  27  S.  W.  Rep.  1 1 17;  State  v, 
Hedgepeth  (Mo.,  1894),  28  S.  W.  Rep. 
160;  State  V,  Shreve,  39  Mo.  90;  State 
d.  Burns,  54  Mo.  274;  State  v,  Lange, 
59  Mo.  418;  State  v,  Maguire,  69  Mo. 
197;  State  V,  Banks,  118  Mo.  118. 

Mississippi,  —  Smith  v.  State,  58 
Miss.  867. 

Neiv  Mexico, — Territory  v.  McFar- 
lane  (N.  Mex.,  1894),  37  Pac.  Rep. 
IIII. 

Tennessee,  —  Rexford  v,  PuHey,  4 
Baxt.  (Tenn.)  364;  King  v.  State,  91 
Tenn.  617. 

Texas. — Scott  v.  State  (Tex.  Crim. 
App..  1894),  25  S.  W.  Rep.  783;  Gris- 
som  V,  State,  8  Tex.  App.  386;  Her- 
man V,  Gunter,  83  Tex.  66. 

Virginia, — Milstead  v,  Redman,  3 
Munf.  (Va.)  219;  Brooks  v,  Calloway, 
12  Leigh  (Va.)  466;  Spengler  v.  Davy, 
15  Gratt.  (Va.)  381;  Holt  v.  Com.,  2 
Va.  Cas.  156;  Schonberger  v.  Com., 
36  Va.  489. 

West  Virginia. — Wilson  v,  Kochn- 
lein,  I  W.  Va.  145;  Marmet  Co.  v. 
Archibald,  37  W.  Va.  778. 

Wisconsin, — Knox  v,  Arnold,  i  Wis. 
70;  Lavery  v,  Crooke,  52  Wis.  612; 
Dingman  v.  State,  48  Wis.  485. 

Nevertheless  in  a  plain  case  of 
abuse  the  appellate  court  will  grant  a 
new  trial  for  refusing  a  continuance 
even  after  the  party  has  had  several 
continuances.  Moore  v,  McCullough, 
6  Mo.  444;  State  v.  Walker,  69  Mo.  274. 

And  the  fact  that  the  case  has 
been  long  pending  ought  not  to  in- 
fluence (he  court  where  the  delay  does 


not  appear  to  be  imputable  to  the 
party  applying  for  the  continuance. 
Marrero  v.  Nunez,  3  La.  Ann.  54. 

1.  Kimball  v,  Dunn,  12  La.  445; 
Smith  V.  New  York  Ins.  Co.,  i  Hall 
(N.  Y.)  223.  See  also  Hirsch  v,  Ferris, 
I  Colo.  402. 

2.  Lecesne  v,  Cottin,  9  Martin  (La.) 
454,  where  the  court  said:  "  If  any 
error  is  committed  (on  the  side  of  the 
defendant)  the  consequence  is  but 
delay  to  the  plaintiff;  but  on  the  other, 
a  mistake  might  produce  great  injury, 
perhaps  ruin,  to  a  party  defending 
himself  against  an  unjust  demand." 
Harsh  v.  Hanauer,  15  Ark.  252;  Lock- 
hart  V,  Wolf,  82  111.  37.  See  also 
Schaffer  v,  Schaffer  (Supreme  Court), 
5  N.  Y.  Supp.  544. 

But  an  application  on  behalf  of  the 
plaintiff,  for  continuance  on  account 
of  his  own  absence,  is  entitled  to  much 
consideration  where  it  appears  that 
if  his  action  were  dismissed  a  new  suit 
by  him  against  the  defendant  would 
be  barred  by  the  statute  of  limitations. 
Jaffe  V,  Lilienthal,  loi  Cal.  175. 

8.  Arkansas,  —  Loftin  v.  State,  41 
Ark.  153. 

California,  —  Barnes  v,  Barnes,  95 
Cal.  171;  People  v,  Mortimer, -46  Cal. 
115;  People  V,  Ah  Lee  Doon,  97  Cal. 
171:  People  V.  De  Lacey,  28  Cal.  589. 

Connecticut, — White  v,  Portland,  63 
Conn.  18. 

Georgia,  —  Wright  v.  State,  18  Ga. 
383;  Freeman  v.  State,  78  Ga.  663; 
Phillips  V.  State,  86  Ga.  427;  Malone 
V,  State,  49  Ga.  210;  Mixon  v.  State, 
85  Ga.  455;  Gavan  v,  Ellsworth,  45 
Ga.  283;  Bird  v.  State,  53  Ga.  602; 
Lascelles  v.  State,  90  Ga.  375. 

Idaho, — Cox  v.  North  Western  Stage 
Co.,  I  Idaho  377. 

Indiana,  —  Rodgers  v,  McLeary, 
5  Ind.  236. 

Iowa. — State  v.  Belvel  (Iowa,  1893), 
56  N.  W.  Rep.  545, 
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CON  TIN  UA  NCES. 


By  Op«ration  «f  Lai 


Vn.  Bt  Ofsbatiov  of  Law. — It  is  the  general  rule  that  all  causes 
undisposed  of  at  the  end  of  a  term  are  continued  by  operation  of 
law  until  the  next  succeeding  term,  and  that  the  entry  of  an  order 
for  continuance  is  not  necessary.^     Such  a  continuance  may  also 


A'entucky.  —  OiW^s  v.  Com.  (Ky., 
1889),  II  S.  W.  Rep.  816,  II  Ky.  L, 
Rep.  289. 

Louisiana. — State  v.  McCarthy,  43 
La.  Ann.  541;  State  v.  Duflfy,  39  La. 
Ann.  419;  Laboursse  v,  Orleans  Rope, 
etc.,  Co.,  43  La.  Ann.  582;  State  v, 
Foster,  36  La.  Ann.  877;  Hooper  v, 
Hyams,  i  Rob.  (La.)  90. 

Missouri, — King  v.  Pearce,  40  Mo. 
223;  State  V.  Dettmer  (Mo.,  1894),  27 
S.  W.  Rep.  1117. 

Nebraska, — Clark  v.  State,  41  Neb. 
780. 

New  Mexico,  —  Thomas  v,  McCor- 
mick,  I  N.  Mex.  369. 

New  York, — Bush  v.  Weeks,  24  Hun 
(N.  Y.)  545;  Schaffer  v,  Schaflfer  (Su- 
preme Ct.),  5  N.  Y.  Supp.  544;  Irroy 
V.  Nathan,  4  E.  D.  Smith  (N.  Y.)  68. 

O^iV?.— Diebold  v,  Powell,  32  Ohio 
St.  173. 

Pennsylvania, — Knight  v.  Parry,  i 
Ashm.  (Pa.)  221. 

Tennessee,  —  Belle  w  v.  State,  5 
Humph.  (Tenn.)  567;  State  v.  Evans, 
I  Overt.  (Tenn.)  211. 

Texas,  —  Eppes  v.  State,  10  Tex. 
474;  Hyde  v.  State,  16  Tex.  445; 
Bratton  v.  State  (Tex.  Crim.  App., 
1895),  31  S.  W.  Rep.  379. 

Virginia.  —  Harris  v,  Harris*  2 
Leigh  (Va.)  584;  Mendum  v.  Com.,  6 
Rand.  (Va.)  704;  Harman  v.  Howe, 
27  Gratt.  (Va.)  677;  Hewitt  v.  Com., 
17  Gratt.  (Va.)  627;  Wormeley  v. 
Com.,  10  Gratt.  (Va.)  658. 

IVest  Virginia,  —  Marmet  Co.  v, 
Archibald,  37  W.  Va.  778;  Riddle  v. 
McGuinniss,  22  W.  Va.  254. 

England, -^Rex  v,  D'Eon,  I  W.  BL 

511. 
TJnfoiiQ4ed  Belief. — But  the  court  has 

no  right  to  refuse  a  continuance  upon 
his  unsupported  assumption  that  it  is 
made  for  delay.  State  v,  Bolds,  37 
La.  Ann.  312;  Gouring  v,  Chicago, 
etc.,  R.  Co.,  78  Wis.  16;  Roberts  v, 
Moore,  27  Ga.  411;  Bogwell  v.  State, 
56  Ga.  406. 

1.  Alabama. — Greer  v,  McGehee,  3 
Port.  (Ala.)  398;  Ex  p.  Driver,  51  Ala. 
41;  Ex  p,  Owens,  52  Ala.  473;  Clem- 
ens V.  Judson,  Minor  (Ala.)  395;  Men- 
denhall  v.  Smith,  Minor  (Ala.)  380. 
See  also  McAlpine  v.  State,  47  Ala.  78. 


Arkansas, — Moreland  v»  Pelham,  7 
Ark.  341.  See  also  Stone  v.  Robin- 
son, 9  Ark.  469;  Carley  v.  Barnes,  11 
Ark.  291. 

Connecticut,  —  See  Shaler,  etc.. 
Quarry  Co.  v,   Campbell,    53  Conn. 

327. 

Georgia,  —  Smith  v,  Thompson,  3 
Ga.  23. 

Illinois,  —  Updike  v.  Armstrong,  4 
III.  564;  Matson  v.  Swanson,  131  IlL 
255;  Poyer  v,  Des  Plaines,  124  111.  31OL 

Indiana, — Trew  v,  Gaskill,  10  Ind. 
265. 

Kansas, — State  v.  Wells,  54  Kan. 
161. 

Mississippi. — Bennett  v,  Holloway, 
55  Miss.  211;  Vicksburg  v,  Hennes- 
sey, 52  Miss.  178. 

Missouri,  —  Horn  v.  Excelsior 
Springs  Co.,  52  Mo.  App.  548;  Wat- 
son V,  Walsh,  10  Mo.  454;  Mayor  v, 
Yocum,  15  Mo.  App.  579. 

Tennessee,  —  Johnston  v.  Ditty,  7 
Yerg.  (Tenn.)  85. 

Virginia,  -^  Harrison  v.  Com.,  81 
Va.  491. 

Most  of  the  foregoing  cases  were 
decided  under  express  statutory  pro- 
visions'. 

Expiration  of  Term  dnring  TriaL-^ 
Where  part  of  the  evidence  was  taken 
in  a  trial  by  the  court,  and  the  trial 
was  stopped  by  the  close  of  the  term, 
and  case  continued  from  term  to 
term  until  the  third  ensuing  term, 
when  the  trial  was  resumed,  and  there 
was  no  re-examination  of  witnesses 
who  testified  at  the  first  term,  a  find- 
ing supported  by  the  evidence  taken 
upon  resumption  of  the  trial  was  sus- 
tained without  inquiry  into  errors  in 
the  rulings  of  the  court  on  the  trial 
at  the  first  term.  Butler  v,  McMillen, 
13  Kan.  385,  holding  that  a  case  can- 
not be  tried  piecemeal  at  different 
terms. 

Motion  for  Hew  Trial. — At  common 
law  a  motion  for  a  new  trial  expires 
with  the  term  unless  continued  by 
special  order  of  the  court.  Kane  v, 
Burrus,  2  Smed.  &  M.  (Miss.)  313, 
decided  prior  to  the  Mississippi  Code, 
§2265,  providing  that  "all  suits  and 
proceedings  remaining  undecided 
shall    stand    continued,"    which   in- 
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occur  where  a  term  of  court  is  not  held  at  the  regular  time,*  or 
where  the  judge  is  disqualified-* 

Vm.  Oeofitds  7QB  CoNTiHUAireE— 1.  Failure  to  Give  Security  for 
Coeta. — Failure  to  give  security  for  costs  before  the  commence- 
ment of  the  suit  or  before  the  calling  of  the  cause  for  hearing  is 
not  of  itself  a  ground  for  continuance.* 

2.  Stipulations  of  Counsel. — An  agreement  by  the  parties  to  a 
cause,  that  it  shall  be  continued  or  postponed,  does  not  operate  to 
put  off  the  trial  without  the  sanction  of  the  court,'*  and  such  an 
agreement  will  not  usually  be  regarded  by  the  court  unless  it  is 
reduced  to  writing,*  nor  will  the  court  consider  itself  bound  to 
conform  to  the  private  arrangement  of  counsel  in  respect  of  the 
Conduct  of  judicial  business,®  although  where  causes  are  continued 
by  consent  a  much  greater  latitude  will  be  allowed  than  where 
either  party  is  pressing  for  trial. '^ 


dudes  motions  for  new  trials  and 
renders  an  order  unnecessary;  Vicks- 
burg  V,  Hennessey,  5a  Miss.  178; 
Bennett  v,  Holloway,  55  Miss. 
211. 

See  further,  as  to  tlie  power  to  con- 
tinue a  motion  for  a  new  trial  and  the 
effect  thereof  as  to  bill  of  exceptions, 
Coleman  v,  Edwards,  5  Ohio  St.  51; 
Kline  v,  Wynne,  10  Ohio  St.  223; 
Morgan  v^  Boyd,  13  Ohio  St.  271; 
Brenner  v,  Bigelow,  8  Kan.  496; 
Butler  V,  McMillen,  13  Kan.  385. 

1.  Norfolk  V.  People,  43  111.  9; 
Knickerbocker  v,  Knickerbocker,  58 
111.  400. 

2.  Stone  v,  Robinson,  9  Ark.  469, 

8.  Cox  V*  Hunt,  i  Blackf.  (Ind.) 
146;  Cox  V,  Fenwick,  3  Bibb  (Ky.) 
184;  Grahame  v,  Douglas,  Wright 
(Ohio)  738. 

It  was  intimated,  however,  in  all  of 
the  foregoing  cases,  that  if  it  were 
shown  by  affidavit  that  the  defendant 
was  less  prepared  for  trial  in  conse- 
quence of  the  omission,  the  applica- 
tion would  deserve  serious  considera- 
tion. And  in  Jacobs  v.  Sale,  Gilm. 
(Va.)  123,  it  was  held  reversible  error 
to  refuse  to  grant  a  continuance  upon 
motion  of  the  defendant  when  the 
plaintiff  had  failed  to  give  security 
for  costs  after  a  rule  to  do  so,  until 
the  term  at  which  the  motion  was 
made. 

4.  Moulder  v^  Kempff,  115  Ind.  459, 
holding  that  a  party  is  not  justified  in 
assuming  that  a  cause  will  be  post- 
poned simply  because  he  has  agreed 
with  his  adversary  that  it  shall  be 
postponed;  Camp  v,  Morgan,  81  Ga. 
740,   where  the  agreement  was  not 


communicated  to  the  court;  Kimball 
V,  Mack,  10  Wend.  (N.  Y.)  497.  See 
Standard  Granite  Co.  Quarries  v, 
Aikcy  (Vt.,  1894).  30  All.  Rep.  806; 
Richardson  v.  Brown,  i  Cow.  (N.  Y.) 

255. 

6.  Peralta  v.  Mariea,  3  Cal.  185; 
Collier  v,  Falk,  66  Ala.  224,  required 
by  a  rule  of  court;  Griswold  v,  Law- 
rence, I  Johrf .  (N.  Y.)  507;  Felton  v, 
Moffett,  29  N I    .  582. 

Agreement  l>  Pioseontion. — In  People 
V.  Bussey,  80  Mich.  501,  the  agree- 
ment either  of  the  attorney-general, 
or  of  the  prosecuting  attorney  nf  the 
proper  county,  for  the  continuance  of 
the  hearing  of  a  criminal  case  in  the 
Supreme  Court,  is  binding  upon  both 
of  those  officers. 

6.  Ford  V,  Holmes,  61  Ga.  419. 

An  agreement  not  to  urge  the  trial 
of  a  cause  until  both  parties  were 
ready  is  not  a  sufficient  reason  for 
delay,  as  it  might  happen  that  one  of 
them  would  never  be  ready.  Hort  v. 
Jones,  2  Bay  (S.  Car.)  440. 

Belief  against  Stipulation. — A  writ- 
ten agreement  by  counsel  in  regard 
to  the  continuance  of  a  cause  may  be 
set  aside  by  the  court  when  its  en- 
forcement would  be  unjust  to  one  of 
the  parties  and  its  rescission  would 
not  prejudice  the  other.  McClure  v. 
Sheek,  68  Tex.  426. 

7.  Berger  v,  Harrison,  i  Overt. 
(Tenn.)  483. 

Beeord  Entry  Conolnsive. — An  entry 
on  the  record  that  a  continuance  was 
by  consent  cannot  be  contradicted  by 
the  affidavit  of  an  attorney.  Atkin- 
son V,  Atchison,  etc.,  R*  Co*»  di  Mv« 
50. 
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3.  Pendency  of  Bill  of  Discovery. — An  action  at  law  may  be  con- 
tinued at  the  instance  of  tlie  defendant,  upon  suggestion  of  the 
existence  of  a  bill  in  chancery  by  hinn  against  the  plaintiff  for  a 
discovery  of  facts  material  in  the  trial  of  the  action,  and  that  due 
diligence  has  been  used  to  obtain  the  plaintiff*s  answer.^ 

4.  To  Perfect  Service  of  Process. — In  a  case  against  several  de- 
fendants, in  which  the  judgment  must  be  against  all  or  none,  the 
court  will  grant  continuances  that  are  reasonably  necessary  to 
bring  in  such  of  the  defendants  as  have  not  been  served  with 
process.*  And  in  some  states  the  statute  provides  for  continu- 
ances where  there  has  been  no  personal  service  of  process,'  or 
where  service  was  too  late  for  trial  at  the  term  or  on  the  day 
named.* 

6.  Pablic  Excitement  or  Prejudice. —Public  excitement  or  preju- 
dice is  usually  deemed  an  insufficient  ground  for  a  continuance 
where  the  statute  authorizes  a  party  to  ascertain  the  state  of  mind 
of  a  juror  by  examining  him  preliminary  to  a  challenge,*  or  where 
the  law  provides  tor  a  change  of  venue  on  account  of  public  preju- 
dice.* Prior  to  such  legislation  the  courts  were  more  inclined 
to  grant  continuances  for  that  cause,''  unless  the  hostile  feeling 

1.  Ridgely  v,  Campbell,  i  Har.  &  In  Lonisiftiia,  according  to  the  con- 
J.  (Md.)  452.  See,  however,  Bartlett  struction  of  the  code,  an  intervener  is 
V,  Marshall,  2  Bibb  (Ky.)  468,  where  entitled  to  the  delay  necessary  for 
it  was  held  that  the  remedy  of  the  service  of  citation  and  putting  the  in- 
party  seeking  the  discovery  is  an  in-  tervention  at  issue.  Sandel  v.  Doug- 
junction  to  Ltay  proceedings  at  law  las,  25  La.  Ann.  564;  Taylor  v,  Boc- 
until  the  discovery  is  made.  dicker,   22  La.   Ann.   79;    Perkins  v. 

Want  of  Diligence. — But  where  a  bill  Perkins,  20  La.  Ann.  257. 

for  discovery  has  been  delayed  until  4.  See  Michigan  Southern,  etc..  R. 

the  cause  at  law  is  about  to, be  brought  Co.  v.  Shannon,  13  Ind.  171;  Sumner 

on,  the  court  will  not  continue   the  z/.  Coleman,  20  Ind.  486;  Albertson  v. 

latter  to  await  an  answer  to  the  bill  Williams,    23    Ind.    612;    Mechanics' 

unless    the    delay   is    excused,    and  Sav.  Inst.  z'.  Givens,  82  111.  157;  Evans 

cause  shown  for  further  delay.    Swear-  v.  Gill,  25  111.  116. 

Ingen  v.  Swearingen,  Wright  (Ohio)  5.  See  the  next  note  but  one. 

108.  6.  State   V,    Hawkins,    18    Oregon 

2.  Simpson  v,  Watson,  15  Mo.  Appi  477;  Joyce  v.  Com.,  78  Va.  287;  John- 
426;  Root  V.  Dill,  38  Ind.  169;  David-  son  v.  State,  48  Ga.  116.  See  also 
son  V,  Bond,  12  III.  84;  Maury  v,  Baw  v.  State  (Tex.  Crim.  App.,  18931, 
Commercial    Bank,    5    Smed.    &    M.  24  S.  W.  Rep.  293. 

(Miss.)  41.     See  also  People  V.  Thistle-  7.  Georgia. — Since   the  passage  of 

wood,  103  111.   140;  Evans  v.  Gill,  25  the   act   requiring  jurors,  to  be  put 

111.    116;  Aucker  v,   Adams,   23  Ohio  upon  their  v^yfr^/zW  and  to  answer  the 

St.  548;  Prewett  v,  Caruthers,  7  How.  questions  set  out  in  section  4682  of  the 

(Miss.)  304.  code,  public  excitement  alone  is  not 

8.  See  Southmaydv.  Backus,  3Conn.  a  sufficient  ground   for  continuance. 

474;  Atlanta,  etc.,  Air-Line  R.  Co.  v.  Woolfolk  z/.  State,  85  Ga.  70;  Thomp- 

Harrison,  76  Ga.  757;  Bell  v.  Dart,  54  son  v.  State,  24  Ga.  297;  Brinkley  v. 

111.  526;  Reynolds  v.  Frances,  23  111.  State,   54  Ga.  371;  Johnson  v.  Stale, 

61;  Sutton  V.  Hays,  7  Blackf.  (Ind.)  48  Ga.  116;  Mitchell  v.  State,  41  Ga. 

543;    Kelley  v.    Mason,   4    Ind.   618;  527.     See   also   Stevens   v.    State,  93 

Blanchard  v.  Wild,  i  Mass.  342;    Bui-  Ga.  307. 

/ard  V.  Brackett,  2  Pick.  (Mass.)  85;  Prior  to  the  act  above  mentioned  it 

Smith   V.   Paige,  4  Allen  (Mass.)  94;  was  the  duty  of  the  court  to  allow  a 

Kinsey  v.  Watson.,  6  Mo.  209;  Donald-  continuance  in  a  clear  case.     Bishop 

son  V'  Anderson,  5  Mo.  480.  v.  State,  9  Ga.  121.     See  also  Maddoz 
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had  presumably  abated  by  lapse  of  time.*  The  propriety  of  th«* 
continuance  is  occasionally  relegated  to  the  discretion  of  the  court 
by  express  statute.*  The  refusal  of  a  continuance  will  be  reviewed 
only  for  an  abuse  of  discretion,*  prejudicial  to  the  party  com- 
plaining.* 

6.  Want  of  Preparation — a.  In  General. — Where  a  party  by 
the  use  of  all  the  diligence  appropriate  to  the  circumstances  and 
without  fault  on  his  part  has  been  unable  to  make  that  preparation 
which  is  necessary  to  a  fair  trial,  the  court  should  postpone  the 
trial  until  a  later  day  in  the  same  term  or  continue  the  cause,* 

V.  State,  32  Ga.  581;  Howell  v.  State,  the  evidence,  the  arguments  of  coun- 

5  Ga.  48.  sel,  and  the  charge  of  the  court  in  a 

MaasachnBOtts.  —  See  Com.   v.   Dur-  case  previously  tried  and  depending 

ham,  Thach.  Cr.  Cas.  (Mass.)  516.  upon  the  same  facts  and  principles. 

1.  Wright  r.  State,  18  Ga.  383;  Rob-  Hurst  v,  Wickerly,  i  Wash.  (U,  S.) 
erts  V,  State,  14  Ga.  8;  Revel  v.  State,  276. 

26  Ga.  275.  KewBpaper  Agitation. — Inflammatory 

2.  Tenneflsae  Code,  section  6038,  pro-  newspaper  paragraphs  are  not  neces- 
vides  that  "a  continuance  because  of  sarily  indicative  of  public  prejudice, 
too  great  excitement  to  the  prejudice  State  v.  Ford,  37  La.  Ann.  443,  where 
of  the  defendant  shall  be  in  the  sound  a  continuance  was  refused.  See  also 
discretion  of  the  court.'*  Porter  v.  Beavers  v.  State,  58  Ind.  530.  Com- 
State,  3  Lea  (Ten n.)  496;  King  v.  State,  pare  Rex  v,  JoUiffe,  4  T.  R.  285. 

91  Tenn.  617.  Accounts  of  the  defendant's  escape 

In  State  v,  Poe,  8  Lea  (Tenn.)  647,  and  recapture  are  chargeable  to  his 

where  there  had  been  several  attempts  own  fault.     Wright  v.  State,  18  Ga. 

to  lynch  the   prisoner,  a  conviction  383. 

was  reversed  because  the  trial  court  4.  Error,  if  Any,  HarmloM. — In  Nelms 

abused   its   discretion   in   refusing   a  v.  State,  58  Miss.  363,  where  it  clearly 

continuance.  appeared  that  the  accused  was  guilty, 

Prior  to  the  code  provision  quoted  there  was  no  reversible  error  in  refus- 

above,   the  granting  of  the    contin-  ing  a  continuance  on  the  ground  that 

uance,  when  applied  for  at  the  first  public   prejudice   deterred   witnesses 

term,  was  imperative  under  the  stat-  from  appearing  in  his  behalf.      See 

ute  of  1827,  c.  30,  §  2.    John  r.  State,  i  also  Jim  v.  State,  15  Ga.  535. 

Head  (Tenn.)  49.     See  also  Porter  «/.  5.  Dacey   v.    People,    116   111.    555; 

State,  3  Lea  (Tenn.)  496.  Walker  v.  State,  4  W.  Va.  749;  Chand- 

8.  In  the  following  cases  there  was  ler  z/.  Barker,  2  Harr.  (Del.)  316,  where 

no    abuse   of   discretion:    Ballard   v.  the  plaintiff  was  granted  a  continu- 

State,  31  Fla.  266;  Eberhart  v.  State,  ance   because   he   had   been   kept   in 

47  Ga.  598;  Galloway  v.  State,  25  Ga.  solitary  confinement  and  denied  the 

596;  Cox  V,  State,  64  Ga.  374;  State  v,  privilege  of  consulting  his  counsel. 

Abshire,  47   La.   Ann.  542;  Smith  v.  The  Bestmotion  of  Papers  in  a  suit, 

Com.,  2  Va.  Cas.  6.  and  consequent  inability  to  ascertain 

In  State  v.  Wells,  61  Iowa  629,  cited  the  nature  of  it,  is  a  good  ground  for 

in  State  v.  Rainsbarger,  74  Iowa  196,  continuance.      Suggett    v,    Kentucky 

and  in  People  v,  Sprague,  53  Cal.  491,  Bank,  8  Dana  (Ky.)  201. 

the    allegations   were    disproved    by  Only  a  Few  Minutee'  Hotioe.— Where 

counter  affidavits.     See  also  Reese  v,  the  case  had  been  carried  to  the  Su- 

State,  7  Ga.  373.  preme  Court  by  writ  of  error,  and  the 

Inttanoee  of  BoTenible  Xrror. — Bishop  remittitur  had  been   entered   on  the 

V.  State,  9  Ga.  121;  Howell  v.  State,  5  minutes  of  the  Superibr  Court  only  a 

Ga.  48;  Maddox  v.  State,  32  Ga.  581;  fewminutesbefore  the  case  was  called 

John   V,   State,    I    Head    (Tenn.)  49;  for  trial,  in  consequence  whereof  the 

State  V,  Poe,  8  Lea  (Tenn.)  647.  party  applying  for  a  continuance  was 

Pnblioation  of  a  Similar  Caee. — It  is  wholly  unprepared,  and  he   showed 

no   ground   for    a    continuance,  that  that  he  had   material  witnesses  who 

there  has  been  published  a  report  of  were  absent,  it  was  held  an  abuse  of 
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upon  proper  application.* 

b.  In  Criminal  Cases. — The  state,  in  a  criminal  case,  is  entitled 
to  a  reasonable  time  in  which  to  procure  the  attendance  of  wit- 
nesses and  prepare  for  trial.* 

The  Aeeneed  is  entitled  to  a  continuance  where  he  is  brought  to 
trial  so  speedily  after  his  arrest,*  or  indictment,*  that  he  cannot 
make  a  proper  defense,*  or  where  he  requires  further  time  by 
reason  of  his  close  confinement  in  prison  since  his  arrest,®  or  where 
he  has  not  been  served  with  a  copy  of  the  information  as  required 
by  statute.'' 

c.  Diligence. — A  party  cannot  obtain  a  continuance  on  the 
ground  that  he  is  not  ready  to  proceed  with  the  trial  unless  he 


discretion  to  refuse  a  continuance. 
Youngblood  v.  Youngblood,  76  Ga. 
840. 

For  Guardian  ad  Litem. — The  contin- 
uance of  a  case  at  the  request  of  a 
guardian  ad  litem ^  who  has  just  been 
appointed,  in  order  to  give  him  an 
opportunity  to  prepare  for  trial,  is  a 
proper  exercise  of  discretion.  Blythe 
V,  Blythe,  25  Iowa  266. 

Misled  by  Oppoeite  Party. — A  party 
may  have  a  continuance  where  the 
declarations  of  his  adversary  have  led 
him  to  expect  a  compromise,  and  thus 
suspend  preparation.  Cornogg  v. 
Abraham,  i  Yeates  (Pa.)  18. 

1.  As  to  the  necessity  of  an  applica- 
tion, see  X.  I.  Motion  Necessary^  infra. 

As  to  the  requisites  of  the  applica- 
tion, see  XI.  5.  r.  Want  of  Preparation^ 
infra. 

After  the  Jury  has  been  Sworn,  coun- 
sel cannot  obtain  a  continuance  on  the 
ground  of  want  of  time  to  prepare 
h imself  for  trial.  Broughton  v.  King, 
2  La.  Ann.  569. 

8.  State  V,  Painter,  40  Iowa  298, 
where,  upon  appeal  by  the  state,  a 
denial  of  a  continuance  upon  the  affi- 
davit of  the  district  attorney  was  held 
to  be  reversible  error. 

8.  Conley  v.  People,  80  111.  236, 
where  only  five  days  intervened  be- 
tween the  arrest  and  trial,  during 
which  period  the  indictment  was 
found  and  the  accused  remained  in 
jail,  and  a  continuance  was  sought 
in  order  to  procure  the  attendance  of 
absent  witnesses.  Metts  v.  State,  29 
Ga.  271;  Howell  v.  State,  5  Ga.  48; 
State  V,  Lewis,  i  Bay  (S.  Car.)  i; 
State  V,  Brooks,  39  La.  Ann.  239; 
State  V,  Moultrie,  33  La.  Ann.  1147*. 
Newman  v.  State,  22  Neb.  356. 

In  the  following  cases  the  time  was 
deemed  sufficient,  and  a  continuance 


refused:  State  v,  Lund,  49  Kan.  580, 
where  defendant  had  *'  over  a  week  "  ; 
State  V,  Rhea,  25  Kan.  576. 

4.  State  V,  Nash,  7  Iowa  347;  Black- 
man  V,  State,  76  Ga.  288;  State  v. 
Wood,  68  Mo.  444,  holding  that  a 
person  committed  to  jail  is  under 
no  obligation  to  prepare  for  trial 
until  an  indictment  has  been  found. 
On  which  point  see,  however.  People 
V,  Fuller,  2  Park.  Cr.  Rep.  (N.  Y. 
Oyer  &  T.  Ct.)  16,  where  it  was  held 
to  be  no  ground  for  a  continuance 
that  an  indictment  had  been  recently 
found  where  the  prisoner  had  been  a 
long  time  in  prison  charged  with  the 
offense.  Revel  v.  State,  26  Ga.  27$, 
to  the  same  efifect. 

Fourteen  Days  between  indictment 
and  trial  was  held  sufficient  time  for 
preparation  in  Polite  v.  State,  78  Ga. 

347. 
6.  The  ConTonienoe  of  the  ProeeentiBg 

Witnen  should  not  induce  the  court 

to  crowd  the  defendant  to  a  speedy 

trial  without  preparation.     People  r. 

Anderson,  53  Mich.  60. 

6.  Howell  V,  State,  5  Ga.  48;  Mad- 
dox  V,  State,  32  Ga.  581;  State  v, 
Hagan,  22  Kan.  490;  Murphy  v.  Com., 
92  Ky.  485;  State  v,  Dakin,  52  Iowa 
395;  State  V,  Scott,  44  Iowa  93;  Petiit 
V,  State,  135  Ind.  393. 

The  application  is,  however,  ad- 
dressed to  the  discretion  of  the  court, 
under  all  the  circumstances,  and  a 
denial  will  be  reviewed  only  for  abuse 
of  discretion.  Ballard  v.  State,  31 
Fla.  266;  Smith  v.  State,  132  Ind.  145; 
Springer  t'.  Mendenhall,  3  Harr.  (Del.) 
381;  Cox  V,  State,  64  Ga.  374:  Eber- 
hart  V,  State,  47  Ga.  598;  Revel  r. 
State,  26  Ga.  275:  Long  v.  State,  38 
Ga.  491.  See  also  Stewart  v.  State, 
58  Ga.  577. 

7.  State  V,  'Wilson,  42  Kan.  587. 


834 


Oroundi  far  Continoanoe.       CON  TIN  UANCES.  Waat  of  PrepMatioa. 

has  exercised  reasonable  diligence  in  every  direction  in  which  he 
claims  to  be  unprepared,^  and  the  time  for  preparation  is  to  be 
computed  not  merely  to  the  first  day  of  the  term,  but  to  the  day 
when  the  case  is  called  for  trial.* 

d.  Refusal  Reviewed  Only  for  Abuse  of  Discretion. — 

Finally,  the  application  is  addressed  to  the  discretion  of  the  trial 
court,  whose  action  in  refusing  the  continuance  cannot  be  reversed 

for  error  unless  it  is  evident  that  such  discretion  has  been 
abused.* 

1.  Delaware. — Dulany    v.     Boston,  rights  of  infants  had  jnst  learned  that 

2  Harr.  (Del.)  350;  Springer  v.  Men-  the   attorney   employed  by  him   had 

deohall,  3  Harr.  (Del.)  381.  failed  to  prepare  the  case  for  trial, 

Florida, — Wynn  v,  Ely,  8  Fla.  233.  and   another    had    been    immediately 

Georgia, — Brown    v,     Winship,    20  employed,  it  was  held  reversible  error 

Ga.  693,  where  the  party  was  ignorant  to   refuse   a   continuance.      Allen   v. 

of  facts  which  he  might  have  ascer-  Pollock  (Ky.,  1893),  22  S.  W.  Rep.  436. 

tained  by  examining   the  complaint.  Other  BnsineM  Engagements  of  Conniel 

of  which  he  had  acknowledged  serv-  are  no  excuse  for  want  of  preparation, 

ice.  Burchard  v.  Boyce,  21  Ga.  6;  People 

Illinois^ — Northwestern  Ben.,  etc.,  v.  Collins,  75  Cal.  411;  Smith  v.  State, 

Aid  Assoc.  V,  Prim,  19  111.  App.  224;  132  Ind.  145;  Dunn  v.  People,  109  lil. 

Pardridge  v.  Wing,  75  111.  236;  Hahn  635.     See  also  Moody  v.  State,  54  Ga. 

V.  Huber,  83  111.  244,  a  case  in  chan-  660;  People  v,  McGuinness  (Supreme 

eery;  Ault  v,  Rawson,  14  111.  484.  Ct.),  39  N.  Y.  St.  Rep.  533. 

Iowa, — Maloney    v.    Traverse,    87  Illness   of  Counsel   is  no  excuse  for 

iDwa  306;   Brotherton  v.  Brotherton,  want  of  preparation  where  there  was 

41    Iowa    112;     Winklemans    v,    Des  ample  time  to  procure  other  counsel. 

Moines  Northwestern  R.  Co.,  62  Iowa  Winklemans    v,   Des    Moines    North- 

11;  State  V,  Stegner,  72  Iowa  13.  western  R.  Co.,  62  Iowa  11;  State  v, 

Kentucky,— QoTi  v,   Fenwick,  3  Bibb  Stegner,  72  Iowa  13. 

(Ky.)  184;   Barnet  v,   Kennedy,    i  A.  Otherwise  where  it  is  impracticable 

K.  Marsh.  (Ky.)  238.  for  another   attorney  to  prepare  for 

Louisiana. — McPherson     v,   Robin-  trial.     Rice  v,  Melendy,  36  Iowa  166. 

son,  4  La.  563.  Mistaken  Adviee  of  Counsel  in  advising 

Mississippi, — Maxey  v.   Strong,   53  his  client  not  to  prepare  for  trial  is 

Miss.  280.  no  ground  for  a  continuance.     Mus- 

Missouri, — State  v,  Pagels,  92  Mo.  grove  v,  Perkins,  9  Cal.  212. 

300.  State  of  the  Doeket. — It  is  the  duty  of 

New   York, — People  v,   McGonegal  counsel  to  know  the  state  of  the  docket 

(Supreme  Ct.),  17  N.  Y.  Supp.  147.  and  govern  himself  accordingly.     Fry 

Pennsylvania,  —  Com.   v.   Gross,   I  v.  Shehee,  55  Ga.  208.     See  also  State 

Ashm.   (Pa.)  281.  v,  Pagels,  92  Mo.  300;  Cox  v,  Allen 

Tennessee,   —  Garber    v.     State,    4  (Iowa,  1894),  59  N.  W.  Rep.  335. 

Coldw.  (Tenn.)  161.  Diligence  of  Administrator. — In  Hour- 

Texas, — Brown   v.  State,    32   Tex.  quibee  v,  Gerard,  2  Wash.  (U.  S.)  164, 

Crim.  Rep.  119.  the  court  continued  the  cause  upon 

Virginia, — Com.  v.  Mister,  79  Va.  5.  the  application  of  the  defendant,  he 

Washington,  —  Catlin  v,  Harris,  7  being   an   administrator  and  having 

Wash.  542.  recently  discovered  material  evidence 

It  is  the  Duty  of  the  Client,  as  well  as  among  the  intestate's  papers, 

of  the  attorney,  to  be  diligent.     Ma-  Poverty  does  not  excuse  a  total  neg- 

loney  v.  Traverse,  87  Iowa  306,  where  lect    of     diligence.       Brotherton    v, 

it  was  held  that  the  omission  to  em-  Brotherton,  41  Iowa  112. 

ploy  counsel  until  a  few  minutes  be-  But  poverty  of  a  party  who  is  under 

fore  the  trial  was  not  alone  sufficient  disability  by  reason  of  imprisonment 

ground    for    continuance.      See    also  may  suffice  to  excuse  want  of  prepara- 

Barton  v.  District  Ct.  (Iowa,  1894),  57  tion.     State  v.  Hagan,  22  Kan.  490. 

N.  W.  Rep.  611;  May  v.  State,  38  Neb.  2.  Lewis  v.  Williams.  15  Tex.  47. 

211.  8.   California,  —  People   v.  Collins, 

But  where  a  party  representing  the  75  Cal.  411. 

835 


arouidi  (br  OoaUmuuiM.       CONTINUANCES.     AmndmeBt  of  PlMdlsgi. 


7.  Amendment  of  Pleadings. — ^At  G«iiimoii  Iaw,  if  a  substantial  amend- 
ment of  a  declaration  is  made,  the  defendant  is  entitled  to  a  con- 
tinuance, without  being  required  to  show  that  he  is  surprised  by 
the  amendment.^ 


Delaware.  —  Dulany    v.    Boston,   2 
Harr.  (Del.)  350. 
Florida. -^  K)it^vi  v,  Willis,  6  Fla. 

359- 

Geor/ria. — Moody  v.  State,   54  Ga. 

660;  Williams  v.  Lampkin,  53  Ga.  200; 

Turner  v.  State,  70  Ga.  765;  Johnson 

V,  State,  83  Ga.  553;  East  Tennessee, 

etc.,  R.  Co.  V,  Fleetwood,  90  Ga.  23; 

Eberhart  v.  State,  47  Ga.  598;  Malone 

V.  State,  49  Ga.  210;  Roberts  v.  State, 

14  Ga.  6.  where  defendant  alleged  his 

close  confinement  in  jail  and  inability 

to  employ  counsel;  Bird  v.  State,  53 

Ga.  602;  and  Lascelles  v.   State,   90 

Ga.  375,  where  the  court  believed  the 

application  was  merely  for  delay. 

Illinois, — Northwestern  Ben.,  etc.. 
Aid  Assoc.  V.  Prim,  19  111.  App.  224; 
Price  V.  People,  131  111.  223,  where  the 
case  was  set  for  trial  two  weeks  after 
the  first  application  for  continuance; 
Pennsylvania  Co.  v»  Rudel,  100  111. 
603. 

Indiana. — Hubbard  v.  State,  7  Ind. 
160;  Tipton  County  v.  Brown,  4  Ind. 
App.  288. 

Iowa, — State  v,  Reid.  20  Iowa  413. 

Kansas, — State  v,  Rhea,  25  Kan.  576. 

Louisiana, — State  v.  Wilson.  33  La, 
Ann.  261. 

Michigan.  —  People  v,  Considine 
(Mich.,  1895),  63  N.  W.  Rep.  196;  Peo- 
ple V.  Foote,  93  Mich.  38. 

Missouri,  —  Kenney  v.  Hannibal, 
etc.,  R.  Co.,  80 Mo.  573;  State  V.  Steen, 
115  Mo.  474. 

New  Mexico. — Texas,  etc.,  R.  Co. 
V.  Saxton  (N.  Mex.,  1893),  34  Pac.  Rep. 
532. 

Pennsylvania,  —  Com.  v,  Buccieri, 
153  Pa.  St.  537. 

Tennessee,  —  Garber  v.  State,  4 
Coldw.  (Tenn.)  161. 

Firginia.  —  Trevelyan  v,  Lofft,  83 
Va.  141;  Com.  V.  Mister,  79  Va.  5. 

Gharaoter  of  Qaettion  to  bo  Triod.  — 
Where  the  question  to  be  tried  is 
simple,  an  appellate  court  will  not  so 
readily  reverse  a  ruling  refusing  a 
continuance  for  want  of  time  as  in 
cases  where  the  issues  are  intricate. 
Walton  V,  State,  79  Ga.  446,  where  a 
continuance  was  properly  refused; 
State  V.  Simpson,  38  La.  Ann.  23, 
where  the  question  was  one  of  much 
difficulty  and  the  refusal  of  a  contin- 
uance  was  held  reversible  error;  Ricr 


V,  Melendy,  36  Iowa  166,  also  a  case 
of  reversible  error.  See,  further. 
Hunter  v.  Fairfax,  3  Dall.  (U.  S.)  305. 

Montal  Inoapaeity — Svideaoe  Gonilict' 
i&g.  —  The  denial  of  a  continuance 
because  of  the  defendant's  want  of 
mental  capacity  to  take  the  necessary 
steps  to  defend  the  suit  will  not  be 
reversed  where  the  evidence  of  such 
incapacity  is  conflicting.  Murray  r. 
Phinizy,  58  Ga.  392. 

Caios  of  Xovoniblo  Brror. — In  the  fol- 
lowing cases  the  denial  of  a  continu- 
ance was  held  to  constitute  an  abuse 
of  discretion  under  all  the  circum- 
stances: 

Georgia. — Jackson  v.  State,  88  Ga. 
784;  Blackman  v.  State,  76  Ga.  288; 
Howell  V.  State,  5  Ga.  48;  Maddox 
V.  State,  32  Ga.  584;  Youngblood  r. 
Youngblood,  76  Ga.  840-  Metts  r. 
State,  29  Ga.  271,  where  the  court 
refused  to  postpone  the  case  even  for 
two  days. 

Indiana, — Pcttit  v.  State,  135  Ind. 

393. 

/owa.  —  Rice  v.  Melendy,  36  Iowa 
166;  State  V.  Nash,  7  Iowa  347;  State 
V.  Scott,  44  Iowa  93:  State  v,  Dakin, 
52  Iowa  395. 

Kansas. — State  v.  Hagan,  22  Kan. 
490;  State  V.  Wilson,  42  Kan.  587. 

Kentucky. — Allcorn  v.  Rafferty,  4  J. 
J.  Marsh.  (Ky.)  222;  Murphy  v.  Com., 
92   Ky.   485;   Allen   v.  Pollock  (Ky. 
1893),  22  S.  W.  Rep.  436. 

Louisiatta.  —  Montgomery  v.  Citi- 
fens*  Mut.  Ins.  Co.,  18  La.  Ann.  227; 
State  V.  Brooks,  39  La.  Ann.  239;  State 
V,  Moultrie,  33  Ija.  Ann.  1146:  State 
V,  Simpson,  38  La.  Ann.  23;  State  v. 
Boyd,  37  La.  Ann.  781,  where  a  post- 
ponement for  two  judicial  days  was 
denied. 

Michigan. — Peoples.  Price,  74 Mich. 

37- 

Missouri, — State  v.  Wood,  68  Mo. 

444- 

Nebraska.  —  Newman  v.  State,  22 
Neb.  356. 

Tennessee.  —  State  v.  Poe,  CI  Lea 
(Tenn.)  647. 

Virginia. —  M' Alexander  v.  Hairs- 
ton,  10  Leigh  (Va.)  507;  Radford  v. 
Fowlkes,  85  Va.  821. 

West  Virginia. — Walker  v.  S*aie,  4 
W.  Va.  749. 

L  Hawks  V.  Lands,  8  111.  227;  II- 
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Tlie  Kodera  Eole,  established  in  most  cases  by  statute,  requires  a 

showing  ^  of  actual  surprise  on^  account  of  the  amendment,  and 
need  of  time  for  preparation  to  meet  it,  in  order  to  entitle  the 
opposite  party  to  a  continuance.*     Where  a  pleading  gives  suffi- 

linois  Mut.   F.  Ins.  Co.  r.  Marseilles  Co.  v.  Jordao,  87  Ga.  69;  Myrick  v, 

Mfg.  Co.,  6  111.  236;  Covell  v.  Marks,  State,    13   Ga.    190;   Atlanta   Cotton- 

2  111.  525;  Ohio,  etc.,  R.  Co.  r.  Palm,  seed  Oil  Mills  v,  Coffey,  80  Ga.  145; 

18  111.  22;  Brown  v.  Smith,  24  111.  196;  Peters  v.  West,  70  Ga.  343;  BuflSng- 

Chicago,  etc.,  R.  Co.  v,  Goyette,  32  ton  v,  Blackwell,  52  Ga.  129;  Haines 

111.  App.  574;  Tunstall  v.  Hamilton,  v,  Curry,  36  Ga.  602. 

8  Mo,  500;  Tourtelot  v.  Tourtelot,  4  Illinois, — Wolfe  v,  Johnson,  152  111, 

Mass.  506;  Wyatt  2/.  Harden,  Hempst.  280;    Moshier    v.    Knox   College,    32 

(U.  S.)  17;  Le  Roy  v.  Delaware  Ins.  111.  156;    Kagay  v.  School   Trustees, 

Co.,  2  Wash.  (U.  S.)  223;  Schnertzel  68  111.  75;  Lindsey  v.  Lindsey,  40  111. 

V,  Purcell,  I  Cranch  (C.  C.)  246.  App.  389;  Mills  v.  Bland,  76  111.  381; 

In  New  York  Common-law  Courts. — In  Crist  v.  Wray,  76  111.  204;  Rockford, 

Holmes  v.  Lansing,  i  Johns.  Cas.  (N.  etc.,  R.  Co.  v,   Phillips,  66  111.   549; 

Y.)  248,  the  court  established  the  rule,  Martin  v.   Eversal,  36  111.   222.     See 

in  respect  of  which  it  remarked  that  also  Phillips  v,  Edsall,  127  III.   537; 

there  was  some  diversity  in  the  Eng-  Downey    r.    O'Donnell,   92   111.    559; 

lish  practice,  that   the   plaintiff  can-  Driver  v.  Ford,  90  111.  595;  Clause  v, 

not  amend  his  declaration  after  plea  Bullock    Printing   Press  Co.,   20   111. 

pleaded  without  paying  costs  and  giv-  App.    113;    Chicago,   etc.,    R.  Co.    v, 

ing  an  imparlance.  Goyette,  32  111.   App.  574;    Lewis   v. 

Immaterial  Amendments.  —  But  it  is  Lanphere,  79  111.  188. 

only  when  material  amendments  are  Indiana, — Rushville,  etc.,  R.  Co.  v, 

made,  changing  in  some  degree  the  McManus,   4    Ind.    275;    Epperly    v, 

character  of  the  plaintiff's  claim,  that  Little,  6  Ind.  344;  Hubler  v,  PuUen, 

a  continuance  is  allowed.     Eames  v,  9  Ind.  273;  Ohio,  etc.,  R.  Co.  v,  Selby, 

Morgan,  37  111.  260;  Russell  v.  Mar-  47  Ind.  473;  McKinney  v.   Harter,  7 

tin,   3  111.  492;  Scott  V,  Cromwell,  i  Blackf.   (Ind.)  385;  Helms  v,  Sisk,  8 

111.    25;  Crane   v.   Graves,   i    111.   66;  Blackf.  (Ind.)  503;  Roberts  v.  Ward, 

Chambers  v.  Lane,  5  Mo.  289:  Har-  SBlackf.  (Ind.)333;  Nimmon  v.  Worth- 

vey  V.  Renfro,  7  Mo.  187;  Barnes  v,  ington,  i  Ind.  376;  Beck  v,  Williams, 

Scott  (Fla.,  1892),  II  So.  Rep.  48.    See  5  Blackf.  (Ind.)  374;  Tipton  v.  Cum- 

also  M*Mahan  v.  Murphy,  I  Bailey  mins,  5  Blackf.  (Ind.)  571;  Taylor  v, 

(S.  Car.)  535.  Jones,  i  Ind.  17. 

WaiTor.  —  Nor    can   the   defendant  Iowa. — Barnes  v,  Hekla  F.  Ins.  Co., 

have  a  continuance  after  pleading  to  75  [owa  ii;  Garlick  v,  Pella,  53  Iowa 

the  amendment.    Lambert  v.  Smith,  i  646;  York   v.   Clemens,   41  Iowa  95; 

Cranch  (C.  C.)  347.  Snediker  v,  Poorbaugh,  29  Iowa  488; 

1.  As  to  the  necessity  of  an  applica-  State  v.  Tilman,  39  Iowa  474;  Rose- 
tion  for  continuance,  see  X.  i.  Motion  cranes  v.  Iowa,  etc.,  Telephone  Co., 
necessary^  infra,  65    Iowa  444;    Nelson   v,   Hagen,    72 

As  to  the  requisites  of  the  applica-  Iowa  705.     See  also  Williams  v,  Nia- 

tion,  see  XI.  5.^.  Amendment  of  Pleads  gara  F.  Ins.  Co.,  50  Iowa  561. 

f«^j,  infra.  Kansas, — Davis  v,  Wilson,  11  Kan. 

2.  Continuance  Properly  Befneed —  74;  Rice  v,  Hodge,  26  Kan.  164;  Par- 
Amendment  of  Complaint. — In  the  fol-  sons  Water  Co.  v.  Hill,  46  Kan.  145. 
lowing  cases  an  amendment  of  the  Kentucky. — Watts  z^.  M' Kenny,  i  A. 
complaint  wa^  held  not  to  be  of  such  K.  Marsh.  (Ky.)  561;  Eldridge  v,  Dun- 
a  character  as  to  require  a  continu-  can,  i  B.  Mon.  (Ky.)  104;  Turpin  v, 
ance  on  the  ground  of  surprise:  Scott,  5  Litt.  Sel.  Cas.  (Ky.)  7.     See 

California,-^Po\k  v.  Coffin,  9  Cal.  also    Ewing   v,    Beauchamp,   4   Bibb 

58;  Ellen  V,  Lewison,  88  Cal.  253.  (Ky.)  497. 

Colorado,  —  Phelps   v,   Spruance,  I  Michigan,  —  Tate   v,    Hamilton,   81 

Colo.  414.  Mich.  226. 

Georgia, — Jones  v,  Henderson,  49  Missouri, — Colhoun  t'.  Crawford,  50 

Ga.  170;  Ledbetter  v,  McWilliams,  90  Mo.  458;  Piferv.  Stanley,  57  Mo.  App. 

Ga.44;  Southern  Bell  Telephone,  etc.,  516;  State  v.  Gage,  52  Mo,  App.  464,' 
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cient  information  of  the  evidence  to  be  adduced,  the  allowance  of 
an  amendment  to  cure  a  defect  \yhich  had  been  relied  upon  by 


Peabody  r.  Warner,  i6  Mo.  App.  556; 
Keltenbaugh  v.  St.  Louis,  etc.,  R. 
Co.,  34  Mo.  App.  147. 

Pennsylvania, — Folkcr  v.  Satterlee, 
2  Rawle  (Pa.)  213:  Clow  v.  Pittsburg 
Traction  Co.,  158  Pa.  St.  410;  John- 
son V.  Hulsehart,  3  Phila.  (Pa.)  379: 
Richards  v,  Nixon,  20  Pa.  St.  19. 

Texas,  —  Lamb  v,  Beaumont  Tem- 
perance Hall  Co.,  2  Tex.  Civ.  App. 
289;  Cummings  r.  Rice,  9  Tex.  527; 
Tittle  V,  Vanleer  (Tex.  Civ.  App., 
1894),  27  S.  W.  Rep.  736;  Alamo  F.  Ins. 
Co.  V,  Shacklett  (Tex.  Civ.  App..  1894), 
26  S.  W.  Rep.  630;  McBride  v.  Willis. 
82  Tex.  141. 

West  Virginia, — Anderson  v,  Kana- 
wha Coal  Co.,  12  W.  Va.  526;  Harvey 
V,  Parkersburg  Ins.  Co.,  37  W.  Va. 
272.  See  also  Taylor  v.  Cox,  32  W. 
Va.  158. 

Adding  Plaintiffs, — In  Guy  v.  Met- 
calf,  83  Tex.  37,  a  refusal  to  allow  a 
continuance  upon  an  amendment  of 
the  petition  by  making  new  parties 
plaintiff  was  sustained  as  a  proper 
exercise  of  discretion. 

Also  in  Burns  v.  Beck,  etc..  Hard- 
ware Co.,  83  Ga.  471,  where  new 
plaintiffs  were  added  to  a  creditors' 
bin. 

Striking  out  Plaintiffs. --  \nd  in 
Constitution  Pub.  Co.  v.  Way,  94  Ga. 
120.  an  amendment  by  striking  out 
one  of  the  joint  plaintiffs  in  an  action 
for  libel  was  held  to  be  no  ground 
for  a  continuance. 

Dismissing  a  Defendant, — Where  an 
amendment  merely  dismissed  an  ac- 
tion, after  its  close,  as  to  one  of  two 
defendants,  the  remaining  defendant 
was  not  entitled  to  a  continuance  be- 
cause he  was  not  present  at  the  trial. 
Evans  v.  Marden  (111..  1895),  40  N.  E. 
Rep.  446,  decided  under  111.  Rev.  Stat. 
1893,  c.  no,  §  26,  which  requires  a 
showing  that  the  party  is  unprepared 
to  proceed  with  the  trial  in  conse- 
quence of  the  amendment. 

Amendment  Not  Affecting  Evidence, 
— Surprise  cannot  be  caused  by  an 
amendment  of  the  complaint  so  as  to 
set  up  facts  which  would  have  been 
admissible  as  evidence  under  the  orig- 
inal complaint.  Texas,  etc.,  R.  Co. 
V,  Bagwell,  3  Tex.  Civ.  App.  256; 
Texas,  etc.,  R.  Co.  v.  Cornelius  (Tex. 
Civ.  App..  1895),  30  S.  W.  Rep.  720; 
Fisk   v.   Miller,  13  Tex.    225;  Texas 


Cent.  R.  Co.  v,  Williams  (Tex.  Civ. 
App.,  1894),  26  S.  W.  Rep.  856;  Dob- 
bins V,  Higgins,  78  111.  440;  Curtis  r. 
Sage,  35  III.  22;  Ohio,  etc.,  R.  Co.  v. 
Selby,  47  Ind.  473. 

AmendJoieBt  fit  Bnmmont.  —  In  debt 
upon  an  official  bond  an  amendment 
of  the  summons  by  inserting  the  debt 
claimed,  is  not  such  an  amendment 
as  to  surprise  the  defendant  or  re- 
quire a  continuance.  Kagay  v.  School 
Trustees,  68  III.  75.  See  also  Eldridge 
V,  Duncan,  i  B.  Mon.  (Ky.)  104. 

Amendment!  Beqniring  Continnanee. — 
In  the  following  cases  the  amendment 
was  such  as  to  require  a  continuance 
at  the  instance  of  the  defendant: 

Amendment  of  Complaint — Georgia, 
— Central  R.,  etc.,  Co.  v,  Jackson,  94 
Ga.  640. 

Indiana, — Danley  v.  Scanlon,  116 
Ind.  8;  Edwards  v.  Hough,  5  Ind. 
149;  Kirk  pat  rick  v,  Holman.  25  Ind. 
293:  Farrington  v,  Hawkins,  24  lod. 
253;  Wright  V,  Basye,  6  Blackf.  (Ind.) 
419;  Ewing  V.  French,  i  Blackf.  (lod.) 
170;  Atkinson  v.  State  Bank,  5  Blackf. 
(Ind.)  84;  Helms  v,  Sisk.  8  Blackf. 
(Ind.)  503.  See  also  Meredith  v. 
Lackey,  14  Ind.  529. 

Iowa, — Sapp  V,  Aiken,  68  Iowa  699. 

Kentucky, — Cabanis  v.  Lyon,  3  J. 
J.  Marsh.  (Ky.)  332;  Cobb  v,  Curtis, 
4  Litt.  (Ky.)  235. 

Michigan, — Jennings  v,  Sheldon,  53 
Mich.  431.  See  also  Lester  v.  Thomp- 
son, 91  Mich.  245. 

Mississippi,  —  Vicksburg,  etc..  R. 
Co.  V,  Stocking  (Miss.,  1891).  10  So. 
Rep.  480. 

Pennsylvania, — McAfee  v.  McCIure, 
II  W.  N.  C.  (Pa.)  173;  Atwater  v, 
Hagar,  10  W.  N.  C.  (Pa.)  189;  Pitts- 
burgh, etc.,  R.  Co.  v,  Clarke,  2 
Pittsb.  (Pa.)  48. 

Texas, — Galveston,  etc.,  R.  Co.  v. 
Smith  (Tex.  Civ.  App.,  1895),  29  S.  W. 
Rep.  186;  Central,  etc.,  R.  Co.  v, 
Henning,  52  Tex.  466. 

A  mendment  of  A  nswer, — In  Knaner 
V,  Morrow,  23  Kan.  360,  the  defendant 
amended  his  answer  on  the  day  of 
trial,  thereby  changing  the  issues  in 
such  a  manner  as  to  necessitate  a 
continuance  upon  the  plaintiffs  ap- 
plication. 

In  an  action  for  slander  the  defend- 
ant, after  the  testimony  was  sub- 
mitted to  the  jury,  amended  his  plea 
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the  opposite  party  to  defeat  the  pleading  does  not  create  the  kind 
of  surprise  contemplated  by  the  statute.* 

8.  Misunderstanding  of  Counsel. — Misunderstanding  of  counsel  as 
to  the  time  or  place  of  holding  court,*  or  as-to  the  time  to  which 
a  cause  has  been  continued,*  or  a  well-founded  belief  that  the 
cause  will  not  be  called  for  trial,'*  may  constitute  sufficient  reason 
for  granting  a  continuance.* 

9.  Mistaken  Advice  of  Counsel. — Mistaken  advice  of  counsel,  aris- 
ing out  of  an  error  of  law,  is  no  ground  for  the  continuance  of  a 
cause.® 

10.  Absence  of  Counsel— or.  In  General. — The  absence  of  coun- 
sel is  not  favored  as  ground  for  continuance,'^  especially  where 


of  justification  so  as  to  embrace  any 
speaking  of  the  words  imputed  before 
action  brought,  and  it  was  held  that 
the  plaintiff  was  entitled  to  a  continu- 
ance. Fowlks  V.  Long,  4  Humph. 
(Tenn.)  511. 

In  Whitefoot  v,  Leffingwell  (Wis., 
1895),  63  N.  W.  Rep.  82,  it  was  said 
that  an  amended  answer,  filed  by  con- 
sent of  the  parties  after  the  notice  of 
trial  had  been  served,  entitled  the 
plaintiff  to  a  continuance. 

Where  a  cause  had  been  two  terms 
at  issue  and  at  the  third  term  the  an- 
swer was  amended  by  putting  the  de- 
fense on  an  entirely  new  ground,  a 
continuance  was  properly  allowed  to 
the  plaintiff.  Makepeace  v.  State,  8 
Ind.  41. 

Notice  or  Anticipation  of  Amendment. 
— Where  the  amendment  of  the  com- 
plaint is  such  as  to  entitle  the  defend- 
ant to  a  continuance,  it  should  not  be 
refused  on  the  ground  that  the  plain- 
tiff had  informed  him  of  the  amend- 
ment in  time  to  prepare  to  meet  it,  as 
it  is  not  incumbent  on  the  defendant 
to  take  cognizance  of  any  issues  until 
they  are  made  by  the  pleadings.  Sapp 
V,  Aiken,  68  Iowa  699. 

But  see  Southern  Bell  Telephone, 
etc.,  Co.  V,  Jordan,  87  Ga.  69,  where 
a  copy  of  the  amendment  was  served 
a  year  before  the  original  amendment 
was  filed,  and  a  continuance  was  re- 
fused. 

And  the  defendant  cannot  claim  sur- 
prise where  it  appears  that  he  antici- 
pated plaintiff's  amendment,  and  had 
witnesses  present  to  contest  the  com- 
plaint as  amended.  San  Antonio,.etc., 
R.  Co.  V,  Liitke  (Tex.  Civ.  App.,  1894), 
26  S.  W.  Rep.  248. 

1.  Gillett  V.  Robbins,  12  Wis.  319. 

8.  Indiana  Cent.  R.  Co.  v,  Gulick, 
19  Ind.  83;  Jones  v.  State,  11  Ind.  357; 
Ross  V,  Austin,  2  Cal.  183. 


8.  Probasco  v,   Hartough,  10  N.  J. 

L.  55. 

Want  of  Prcjadioe.  —  The  Georgia 
Code,  §  3165,  as  to  advertising  the 
adjournment  of  the  Superior  Court,  is 
directed  to  the  clerk,  and  if  not  com- 
plied with,  still  the  court  may  be  held 
at  the  time  fixed  in  the  order  of  ad- 
journment; and  a  party  not  prejudiced 
by  the  omission  of  the  clerk  cannot 
complain.     Wise  v.  State,  34  Ga.  348. 

4.  Smith  V.  Brand,  44  Ga.  588;  Light 
V,  Richardson  (Cal.,  1893),  31  Pac. 
Rep.  1 123. 

In  Roe  V.  Doe,  42  Ga.  403;  Cot- 
ton States  L.  Ins.  Co.  v,  Edwards, 
74  Ga.  220;  and  Bone  v.  Graves,  43 
Ga.  312,  a  continuance  was  refused, 
it  appearing  that  counsel  was  not 
justified  in  supposing  that  his  case 
would  not  be  tried.  See  also  Long 
V,  State,  38  Ga.  491. 

6.  Beview  on  Appeal. — Where  a  con- 
tinuance is  granted  on  account,  of 
alleged  misunderstanding  between 
counsel,  the  appellate  court  will  not 
review  the  ruling  unless  the  showing 
upon  which  it  was  based  is  preserved 
in  the  record.  Hottenstein  v,  Conrad, 
9  Kan.  436. 

6.  Musgrove  v.  Perkins,  9  Cal.  212; 
Long  V.  Huggins,  72  Ga.  777 ;  Brandt 
V,  McDowell,  52  Iowa  230.  See  also 
McCutchin  v.  Bankston,  2  Ga.  244; 
Merrill  v.  St.  Louis,  12  Mo.  App.  466. 

"  There  is  no  merh  in  a  mistake  in 
a  matter  of  law.  No  remedial  action 
can  be  taken  upon  it;  it  is  not  the 
subject  of  legal  surprise."  Hall  v. 
Mount,  3  Coldw.  (Tenn.)  73. 

7.  Hatcher  v»  Bowen,  74  Ga.  840; 
Cotton  States  1^.  Ins.  Co.  v.  Edwards, 
74  Ga.  220;  Hook  V.  Teasley,  72  Ga. 
901;  Poppell  V.  State,  71  Ga.  276; 
Horshaw  v.  Cook,  16  Ga.  526;  Giles 
V.  State,  66  Ga.  344;  Ford  v.  Holmes, 
61  Ga.  419;  Haley  v,  Evans,  60  Ga« 
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Associate  or  other  counsel  are  present  and  competent  to  try  the 
case ;  *  and  a  judgment  will  not  be  reversed  because  a  postpone- 
ment or  continuance  was  refused  on  account  of  the  absence  from 
the  trial  of  the  principal  *  or  only  attorney,*  unless  it  is  made  to 
appear  affirmatively  that  some  real  injustice  was  probably  done 
by  such  refusal.* 

b.  Member    of    Congress    or  Legislature. — Absence  of 
counsel  in  attendance  upon  the  legislature  as  a  member  thereof 

157;  Robinson  v.  State,  82  Ga.  535;  Pollock  (K v.,  1893).  22  S.  W.  Rep.  436. 
Wright  V,  State,  18  Ga.  383;  Finch  v.  The  Death  of  an  At  tornry  so  rccenily 
Billings,  22  Iowa  228;  Zabel  v,  Nyen-  before  the  sitting  of  the  court  as  to 
huis,  83  Iowa  756;  Warrington  v.  render  it  practically  icnpossible  to 
Tull,  5  Harr.  (Del.)  107;  Haight  v,  supply  his  place  is  a  sufficient  ground 
Green,  19  Cal.  113';  Lightner  v.  Men-  for  a  postponement  or  continuance. 
zel,  35  Cal.  452;  Kohn  v.  Short,  18  La.  State  v,  Zellers,  7  N.  J.  L.  220:  Hun- 
Ann.  291.  See  also  Mixon  v.  State,  ter  v.  Fairfax,  3  Dall.  (U.  S.)  305. 
85  Ga.  455;  Kern  Valley  Bank  v*  Uncertainty  as  to  the  Proper  Place 
Chester,  55  Cal.  49.  for  holding  court  is  a  sufficient  excuse 
1.  Byers  v,  McPhee,  4  Colo.  204;  for  nonattendance  of  an  attorney. 
Gould  V.  Elgin  City  Banking  Co.,  36  Ross  v.  Austill,  2  Cal.  183. 


111.  App.  390;  Dacey  V.  People,  116  111.  Absenoe  of  Loading  CoonsoL — In  the 
555;  Belcic  V,  Belck,  97  Ind.  74;  New-  following  cases  the  absence  of  leading 
berry  v.  State,  26  Fla.  334;  Sager  v.  counsel  was  held  to  require  a  contin- 
O'Connell,  7  La.  Ann.  453;  States,  uance  upon  a  proper  application  there- 
Parker,  106  Mo.  217;  People  V.  Consi-  for:  Summerlin  v.  Dent,  36  Ga.  54; 
dine  (Mich.,  1895),  63  N.  W.  Rep.  196;  Smith  v.  Brand,  44  Ga.  588:  Bagwell 
Skagit  R.,  etc.,  Co.  v.  Cole,  2  Wash.  v.  State,  56  Ga.  406;  Thrasher  v,  An- 
57;  Poppell  V.  State,  71  Ga.  276.  See  derson,  45  Ga.  538;  Dalton  City  Co. 
also  Zelinsky  v.  Price,  8  Wash.  256.  v,  Dalton  Mfg.  Co..  33  Ga.  243,  where 

8.  Thomas  v.  State,  92  Ga.  7;  Long  he  was  absent  in  the  military  service 

V,  State,  38  Ga.  491;  Long  v.  People,  of  the  Confederate  States;  Barry  v. 

31  111.  App.  481;  Moulder  v.  Kempff,  Louisiana  Ins.  Co.,   12  Martin  (La.) 

115    Ind.   459:  Franklin   v.   Com.,  92  484;  Hook  v,    Nanny,   4  Hen.  &  M. 

Ky.  613;  Hagerty  v,  Scott,   10  Tex.  (Va.)  157. 

525;   Skagit   R.,  etc.,  Co.  v.  Cole,  2  Withdrawal  of  an  Attorney  so  shortly 

Wash.  57;  Edmonds  v.  State,  34  Ark.  before  the   trial  that   other   counsel 

720.  cannot  properly  prepare  the  case  is  a 

8.  Roe  V.  Doe,  42  Ga.  403;  Marshall  ground  for  continuance.     Claxon  v, 

V,   Clary,  44  Ga.    511;   Whitehall   v.  Com.  (Ky.,  1895),  30  S.  W.  Rep.  998; 

Lane,  61  Ind.  93;  Brady  v,  Malone,  4  Wray  *.  People,  78  111.  212;  Jones  v. 

Iowa  146;  State  v,  Ostrander,  18  Iowa  State,  65  Ga.  506;  Jackson  v.  State, 

436,  where  there  was  ample  time  to  88  Ga.  784. 

procure  another  attorney;  Educational  Otherwise    where    the    party   was 

Assoc.  V,  Hitchcock,  4  Kan.  36;  Post  wanting  in    diligence,  or   was  suffi- 

V,  Wright,  I  Cai.  (N.  Y.)  in;  Westfield  ciently  represented  by  other  counseL 

V.  Westfield,  19  S.  Car.  85,  where  the  State  v.   Reid,   ao  Iowa  413;  Texas, 

party  was  his  own  counsel;  Page  r.  etc.,  R.  Co.  i^.  Saxton  (N.  Mex.,  1893), 

Arnim,  29  Tex.  54,  where  the  presence  34  Pac.  Rep.  532;  Pjeople  v.  Golden- 

of  counsel  was  not  actually  necessary,  son,  76  Cal.  328;  State  v.  Johnson,  36 

4.  Absenoo  of  Sole  ConnieL  —  In  the  La.   Ann.  852;   Pennsylvania   Co.   v. 

following  cases  a  refusal  of  a  contin-  Rudel,  100  111.  603;  Dacey  v.  People, 

uance  was  held  reversible  error.  Bar-  116   111.    555;  Weaver  v.  State  (Tex. 

tel  V,  Tieman,   55   Ind.  438;  Indiana  Crim.  App.,  1895).  30  S.  W.  Rep,  22a 

Cent.  R.   Co.  v.  Gulick,   19  Ind.  83;  See  also  Baumberger  v.  Arff,  96  Cal. 

Trulock  V,  State,  i  Iowa  515;  Bates  261. 

V.  Com.  (Ky.,  1891),  16  S.  W.  Rep.  528;  Motion  Keoonary.  —  The  court  may 

State  V.  Ferris,  16  La.  Ann.  424;  State  disregard  the  absence  if  no  motion  is 

V.   Boyd,  37  La.  Ann.  781.     See  also  made  for  a  continuance.     Harrison  v, 

Ross  V,  Head,  51  Ga.  605;  AUen  v.  State,  83  Ga.  139. 
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is  not  a  sufficient  cause  for  a  continuance,^  except  where  it  is  so 
provided  by  statute.* 

c.  On  Account  of  Sickness. — Sickness  of  counsel  where 
there  is  but  one,'  or  of  the  leading  counsel  where  there  are 
several,"^  is  a  sufficient  ground  for  the  continuance  of  a  cause, 
especially  where  the  sickness  is  so  sudden  that  another  cannot 
under  the  circumstances  do  justice  to  the  cause;  ^  but  the  denial 
of  the  motion  for  continuance  will  be  sustained  where,  in  view  of 
all  the  facts,  the  absence  of  the  attorney  was  not  prejudicial  to  his 
client.* 

d.  Professional  Engagements. — It  is  only  in  cases  present- 
ing very  unusual  features  that  a  continuance  or  postponement  for 
the  reason  that  attorneys  are  professionally  engaged  elsewhere 
can  be  claimed  as  a  matter  of  right,''^  and  a  denial  of  the  applica- 

State,  10  Ga.  85;  Thompson  v.  Thorn- 
ton, 41  Cal.  626.  See  also  Brice  v. 
Shultz,  6  Phila.  (Pa.)  264;  Eslinger 
V,  East,  100  Ind.  434. 

6.  State  V.  Duscnberry,  112  Mo.  277, 
^rhere  the  prisoner  was  ably  defended ; 
State  V,  Bailey.  94  Mo.  311;  McClary 
V,  State,  75  Ind.  260;  Tipton  County 
V,  Brown,  4  Ind.  App.  288;  Hooper 
V,   Hyams,   i  Rob.  (La.)  90;  Graff  v. 
Brown,  85  111.  90;  Jarvis  v,  Shacklock, 
60  111.  378:  Condon  v,  Brockway,  50 
111.  App.  625;  Markson  v,  Ide,  29  Kan. 
700;  State   V.    Rainsbarger,   74   Iowa 
196;   State   V.   Stegner,   72   Iowa   13; 
State  V,  Murdy,  81  Iowa  603;  Rose- 
cranes  V.  Iowa,  etc..  Telephone  Co., 
65  Iowa  444;  Marshall  v.  State,  94  Ga. 
589;  Burnett  v.  State,  87  Ga.  622;  Loyd 
V.  State,  45  Ga.  57.    See  also  Smith  v» 
Printup,  59  Ga.  610;  Smith  v.  State, 
78  Ga.  71;  Grogan  v.  State,  63  Miss. 
147;    Garner   r.    State,   28   Fla.    113; 
Hawes  v,  Clark,  84  Cal.  272. 

7.  Evansville,  etc.,  R.  Co.  v.  Haw- 
kins. Ill  Ind.  549,  a  continuance  be- 
ing denied  where  the  party  had  sev- 
eral days'  notice  that  his  regular  at- 
torneys could  not  attend. 

Couniel  without  Fault.— In  Hill  v. 
Clark,  51  Ga.  122,  it  was  held  a  good 
ground  for  continuance  in  the  Superior 
Court,  that  the  attorney  who  was  the 
party  to  the  case  and  sole  counsel  was 
engaged  as  counsel  in  the  argument 
of  a  case  in  the  Supreme  Court,  the 
conflict  in  the  hearingof  the  two  cases 
being  caused  by  an  adjournment  of 
the  regular  term  of  the  Supreme  Court, 
the  latter  having  no  authority  to  con- 
tinue except  for  **  providential  cause." 
See  the  comments  upon  this  case  in 
Byers  v.  McPhee,  4  Colo.  204. 

Id  Rossctt  V,  Gardner,  3  W.   Va« 


1.  Sharman  v,  Morton,  31  Ga.  34. 

2.  Patin  v.  Poydras,  7  Martin,  N. 

S.  (La.)  593. 

Ulinoif. — Under  the  Illinois  statute 
it  is  a  sufficient  cause  for  a  continu- 
ance that  the  attorney  is  a  member  of, 
and  in  actual  attendance  upon,  a  ses- 
sion of  the  general  assembly.  St. 
Louis,  etc.,  R.  Co.  v,  Teters,  68  111. 
144;  Harrigan  v.  Turner,  53  111.  App. 
292.  See  Chicago  Public  Stock  Exch. 
V.  McClaughry,  50  111.  App.  358. 

The  affidavit  must  show  that  the  at- 
torney was  employed  in  the  case  prior 
to  the  commencement  of  the  session 
of  the  legislature,  Stockley  v.  Good- 
win. 78  III.  127;  and  that  he  is  in  act- 
ual attendance  upon  the  legislature, 
Joiner  v.  Drainage  Com'rs,  17  111. 
App.  607;  and  that  his  presence  is 
**  necessary  to  a  fair  and  proper  trial," 
Williams  v.  Baker.  67  III.  238. 

California. — Absence  of  an  attorney 
in  attendance  upon  a  session  of  the 
legislature  is  no  ground  for  a  con- 
tinuance under  California  Code  Civ. 
Pro.,  §  595,  unless  it  appears  that  his 
engagement  as  attorney  was  made  be- 
fore the  commencement  of  the  session 
of  the  legislature.  People  v.  Gold- 
enson,  76  Cal.  341. 

8.  Marrero  v.  Nunez,  3  La.  Ann. 
54:  McMullen  v.  Orr,  8  Phila.  (Pa.) 
342:  People  V,  Logan,  4  Cal.  188. 

4.  Myers  v.  Trice,  86  Va.  835;  Smel- 
ser  V,  Williams,  10  Rob.  (La.)  97;  La 
Branch  v,  Montegut,  47  La.  Ann.  674; 
Bagwell  V,  State,  56  Ga.  406:  Rice  v, 
Melendy.  36  Iowa  166:  Rhode  Island 
V.  Massachusetts,  11  Pet.  (U.  S.)  226; 
People  V,  Logan,  4  Cal.  188.  See  also 
Printup  V.  Mitchell,  19  Ga.  588. 

6.  Daughtery  v.  State  (Tex.  Crim. 
App*.  X894),  26  S.  W.  Rep.  60;  Allen  v. 
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tion  is  generally  sustained  as  an  exercise  of  sound  discretion.^ 

11.  Absence  of  Party— ^.  Voluntary  Absence. — ^The  purely 
voluntary  absence  of  a  party  will  not  justify  a  continuance  on 
his  behalf.*  The  business  of  the  court  will  not  be  delayed  for 
the  mere  convenience  of  suitors.* 

b.  On  Account   of    Sickness — ^in  oenerai. — A  continuance 

may  properly  be  granted  on  account  of  the  inability  of  a  party  to 
attend  by  reason  of  the  illness  of  himself*  or  members  of  his 


\ 


531,  it  was  held  reversible  error  to 
deny  a  continuance  where  counsel 
was  unavoidably  absent  by  reason  of 
a  recent  and  important  legislative 
change  in  the  time  of  holding  the 
court,  which  required  counsel,  in  com- 
pliance with  previous  engagements,  to 
be  at  another  court  at  the  same  time. 
By  Bale  of  Court. — In  Gerlach  v, 
Engelhoffer,  7  Phila.  (Pa.)  241,  the 
trial  court  granted  a  new  trial  on  ac- 
count of  its  denial  of  a  continuance, 
but  Fritz  v.  The  Church,  3  Phila.  (Pa.) 
236,  indicates  that  a  rule  of  court  re- 
quired the  continuance.  See  also 
Olden  V,  Litzenburg,  i  Phila.  (Pa.) 
204. 

1.  Baumberger  v,  Arff,  96  Cal.  261; 
ackson    v.    Wakeman,    2    Cow.   (N. 

.)  578;  Northwestern  Ben.,  etc..  Aid 
Assoc.  V,  Prim,  19  111.  App.  224; 
Hatcher  v,  Bowen,  74  Ga.  840; 
Burchard  v.  Boyce,  21  Ga.  6;  Ingra- 
ham  V.  White,  2  La.  294;  Soey  v. 
Soey,  13  La.  424:  Dillon  v,  Dillon,  32 
La.  Ann.  643;  State  v.  Hedgepeth 
(Mo.,  1894),  28  S.  W.  Rep.  160:  Rob- 
erts V,  People,  9  Colo.  458.  See  also 
Starr  v.   Benedict,  19  Johns.  (N.  Y.) 

455. 

2.  Hays  v.  Hamilton,  68  Ga.  833; 
Hazen  v.  Pie^'son,  83  111.  241;  Pard- 
ridge  v.  Wing,  75  111.  236;  Tucker  v. 
Garner,  25  Kan.  454;  Steele  v.  Com., 
3  Dana  (Ky.)  84;  Richardson  v.  Dink- 
grave,  26  La.  Ann.  651;  Kohn  v. 
Short,  18  La.  Ann.  291;  Culley  v. 
Walkeen,  80  Mich.  443;  Smith  v,  Bur- 
net, 17  N.  J.  Eq.  40;  Killmerv.  Crary, 
13  Johns.  (N.  Y.)  228;  Westfield  r. 
Westfield,  19  S.  C-^r.  85:  Allis  v. 
Meadow  Spring  Distilling  Co.,  67  Wis. 
16.  See  also  Grounds  v.  Ingram,  75 
Tex.  509;  Crites  v,  Lanier,  Tayl.  (N. 
Car.)  16;  Olden  v.  Litzenburg,  i 
Phila.  (Pa.)  204:  Brice  v.  Shultz,  6 
Phila.  (Pa.)  264;  Smith  v,  Cunning- 
ham, 9  Phila.  (Pa.) 96;  Clay  v.  Barlow, 
73  Ga.  787;  Camp  v,  Morgan,  81  Ga. 
74a 

84 


Where  a  party  who  is  a  material 
witness  in  his  own  behalf  leaves  home, 
even  on  account  of  his  health,  when 
his  suit  is  liable  to  be  called  for  trial 
and  without  having  his  deposition 
taken  or  making  any  arrangement  for 
a  postponement,  the  cause  will  not  be 
continued  on  account  of  his  absence. 
Schlesinger  v,  Nunan,  26  111.  App. 
525;  Wick  V,  Weber,  64  111.  167;  Man- 
tonya  v.  Huerter,  35  111.  App.  27. 

Kiitakan  Advice  of  GouiimI  is  not  a 
sufficient  excuse  for  absence  of  a 
party.  Brandt  v.  McDowell,  52  Iowa 
230. 

3.  Culley  v.  Walkeen,  80  Mich.  443: 
Wilkinson  v,  Parrott,  32  Cal.  102. 

But  where  a  party  is  his  own  coun- 
sel and  is  engaged  in  the  argument  of 
a  case  in  another  court,  which  cannot 
be  postponed,  he  is  entitled  to  a  con- 
tinuance.    Hill  V.  Clark,  51  Ga.  122. 

ProliBnional  Engagoment  of  a  Party 
may  justify  the  continuance  of  a  court 
on  account  of  his  absence.  Matter  of 
Crooks,  23  Hun  (N.  Y.)  696. 

Kember  of  GongroM. — The  absence  of 
a  party  in  attendance  upon  congress 
as  a  member  of  that  body  does  not 
entitle  him  to  a  continuance  as  a 
matter  of  right.  Nones  v.  Edsall,  i 
Wall.  Jr.  (C.  C.)  189,  where,  however, 
the  court  granted  a  continuance  in  the 
exercise  of  its  discretion. 

AbMnt  in  Serrioe  of  Oppoiito  Party.— 
In  Respublica  v.  Matlack,  2  Dall.  (Pa.) 
108,  a  continuance  was  granted  to  the 
defendant  where  the  plaintiff  had  en- 
gaged him  in  its  service  and  sent  him 
on  an  exploring  expedition. 

4.  Beversilile  Error. — Under  Califor- 
nia Code  Civ.  Pro.,  §  594,  authorizing 
a  continuance  for  good  cause,  in  the 
absence  of  a  party,  a  judgment  was 
reversed  where  a  trial  was  forced  in 
the  absence  of  the  plaintiff,  whose 
motion  for  continuance  showed  that 
he  was  sick  at  his  residence  out  of  the 
state  and  confined  to  his  room,  and 
that  his  presence  was   indispensably 


Oroundi  for  ContlnnanM.       CON  TIN  UANCES.  AVmam  of  Pwrty. 

family,^  but  the  application  for  delay  is  peculiarly  addressed  to 
the  discretion  of  the  court.* 

Appreheniloii  of  lU-liealtli  and  of  consequent  inability  to  attend  will 
not  sustain  an  application  made  several  days  before  trial.* 

c.  In  Military  Service. — A  party  who  is  absent  as  a  volun- 
teer in  the  military  service  has  no  absolute  right  to  a  continuance 
for  that  reason,*  unless  by  virtue  of  express  statutory  provision.* 

d.  Necessity  of  Party*s  Presence.— A  Qontinuance  will  not 
be  granted  in  favor  of  an  absent  party  unless  it  is  shown  • 
that  he  is  a  competent  "*  and  material^  witness,  or  that  his  assist- 

necessary.      Jaffe    v,    Lilienthal,    loi  party   is    sick.     Cushenberry   v,  Mc- 

Cal.  175;   Garfield  Nat.  Bank  v.  Col-  Murray,  27  Kan.  328. 
well  (Supreme  Ct.),  28  N.  Y.  St.  Rep.        4.  Crawford  v.  Brady,  35  Ga.  184. 
723;  Connell  v,   Sharpe,   32  Ga.  443;        5.  In  Iowa,  under  the  Acts  of  1862, 

and  Douglass  v,  Blakemore,  12  Heisk.  c.  109,  defendant  was  absolutely  enti- 

(Tenn.)  564,   were  likewise  cases  of  tied  to  a  continuance  upon  a  showing 

reversible  error.  that  he  was  in  the  military  service. 

1.  In  Peebles  v.  Ralls,  i  Litt.  (Ky.)  Butler  v.  McCall,  15  Iowa  430. 

25,  and  Rose  v.  Stuyvesant,  8  Johns.  By  a  subsequent    amendment    the 

(N.    Y.)  426,  dangerous   sickness  of  benefit  of  the  provision  was  extended 

defendant's  child  was  held  to  demand  to  a  plaintiff,  and  it  was  held  to  in- 

a  continuance.  elude  a  paymaster,  even  after  the  dis- 

Refusal  of  a  continuance  where  a  banding  of  the  volunteer  forces,  where 

party  is  absent  on  account  of  the  re-  he  was  still  retained  on  duty.     Clark 

cent  death  of  one  of  his  children  and  v.  Woodbury,  23  Iowa  61. 

the  illness  of  another  will  not  cause  The  Act  of  1861,  c.  7,  confined  the 

a  reversal  unless  a  case  of  palpable  defendant's  right  to  cases  where  it  ap- 

injustice   is   made  out.     Jarnagin  v.  peared  that  his  presence  was  in  some 

Atkinson,  4  Humph.  (Tenn.)  470.  degree   necessary  for  a  full  and  fair 

As  to  the  requisites  of  the  applica-  defense,  but  the  act  was  liberally  con- 

tion,  see  McBride  v,  Stradley,  103  Ind.  strued.     Lucas  t/.Casady,i2  Iowa  567. 

465;  Harlow  v.  Warren,  38  Kan.  480.  Illinois. — Under  the  Act  of  May  6, 

2.  Pate  V.  Tait.  72  Ind.  452;  Malone  1861  (Sess.  Acts  26),  it  was  necessary 
V,  State,  49  Ga.  210;  Steadman  v,  Sim-  for  the  court  to  be  satisfied  that  the 
mons.  39  Ga.  591:  Wick  v,  Weber,  64  defendant's  presence  was  in  some  de- 
111.  167;  Vowells  V.  Com.,  84  Ky.  52.  gree  necessary,  etc.    Duncan  v.  Niles, 

A  continuance  was  properly  denied  32  111.  541. 

where    the    attending   physician    de-  The    provision    was    subsequently 

clined  to  say  that   the  party's  health  changed  (Rev.  Stat.  1874,  p.  780,  §  46), 

would  suffer  by  appearing   in   court,  and  an  affidavit  that  defendant's  pres- 

Solomon  v.  State,  71  Miss.  567.  ence  was  necessary  was  deemed  to  be 

Harmlect  Error. — Where  the   party  conclusive.     Wicker  v,    Boynton,   83 

appeared  and   testified   fully  on   the  111.  545. 

trial,  a  previous  refusal  of  a  continu-  6.  For  requisites  of  the  application 

ance   was    not    assignable    as   error.  ^^^YA,  ^,  f.  Absence  of  Party ^  infra. 

Pick  V.  Ketchum,  73  111.  366.  7.  Edwards     v.     Nichols,     3     Day 

8.  Mason  V.  Anderson,  3  T.  B.  Mon.  (Conn.)   18;    Calhoun   v.   Wright,    23 

(Ky.)  293.  Tex.  522,  absence  of  an  incompetent 

But  in  Michelsen  v.  Spies  (Supreme  coparty. 
Ct.),  32  N.  Y.  Supp.  17,  it  was  held  an  8.  Harris  v.  Rose,  26  111.  App.  237; 
abuse  of  discretion  to  deny  a  party  Beard  v.  Mackey,  51  Kan.  131;  La- 
a  continuance  where  it  appeared  that  bouisse  v,  Orleans  Cotton  Rope,  etc., 
he  was  a  material  witness,  and  was  Co.,  43  La.  Ann.  582;  Clark  v.  Carey, 
about  to  undergo  a  serious  surgical  41  Neb.  780.  See  also  Hazen  v.  Pier- 
operation,  which  would  prevent  his  son,  83  111.  241;  Jones  v.  Little,  2  Dall. 
presence  at  the  trial.  (Pa.)  182;    Ross  v,  McDuffie.  91  Ga. 

Counter  Affidavits  are  admissible  to  120:  White  v.  Blasland,  42  Ga.   184; 

contradict     the    allegation    that    the  Owens  v.  Tinsley,  21  Mo  423. 
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ancc  is  required  in  the  conduct  of  the  case.* 

Trial  for  KiBdemeanor. — The  presence  of  a  defendant  on  his  trial  for 
a  misdemeanor  is  not  indispensable,* 

e.  Absence  of  Coparty.— The  absence  of  a  coparty  will  not 
sustain  a  motion  for  continuance  unless  he  is  a  material  witness,* 
and  proper  diligence  has  been  used  to  secure  his  presence  ^  or  his 
deposition.* 

/.  Absence  of  Adverse  Party.— A  party  cannot  claim  a 

continuance  because  of  the  mere  absence  of  the  opposite  party.* 

g.  Application  Merely  for  Delay. — Whenever  the  court  is 

satisfied  that  the  application  is  for  the  mere  purpose  of  delay,  a 
continuance  will  be  denied.'' 

12.  Death  of  a  Party. — Upon  the  death  of  a  party,  if  a  revivor  is 
necessary,  the  opposite  party  is  entitled  to  a  continuance  until 
the  revivor  is  effected.®  Continuances  on  account  of  the  death 
of  a  party  are  usually  regulated  either  expressly  or  impliedly  by 
statute.* 


AbMaoe  of  a  Godetadant  is  not  suffi- 
cient where  his  testimony  would  sup- 
port a  defense  in  which  some  of  the 
defendants  were  not  interested.  Gar- 
nier  v.  Le  Beau,  30  Mo.  229. 

Laoliei  of  Applicant. — The  application 
should  be  made  before  the  trial  begins. 
Leavitt  v.  Kennicott,  54  111.  App.  633. 

Avoiding  by  Admission. — As  to  a  void- 


party  and  material  witness,  whose 
pregnancy  prevented  her  attendance. 

4.  Gibson  v.  State,  59  Miss.  341; 
Lane  v.  State,  27  Ind.  108;  Chamber- 
lain V,  Reid,  49  Ind.  332. 

6.  Wilson  V.  King.  83  111.  233; 
Worsham  v,  McLeod  (Miss.,  1891),  11 
So.  Rep.  107. 

Konresident  Codefendant.  —  Where  a 


ing  continuance  by  admission  of  what     defendant  had  good  reason  to  believe 


the  absent  party  will  testify  to,  see 
Pate  V.  Tait,  72  Ind.  450;  Kitchens  v, 
Hutchins,  44  Ga.  620;  Pruyn  v,  Gib- 
bens,  24La.  Ann.  231;  and,  generally, 
IX.  Avoiding  Continuance  by  Admis- 
sion^ infra. 

1*  Duggar  V.  Lackey,  85  Ga.  631; 
National  Exch.  Bank  v.  Walker,  80 
Ga.  281;  Cauthen  v.  Barnesville  Sav. 
Bank,  69  Ga.  767;  Childs  v,  Heaton, 
II  Iowa  271;  Beard  v,  Mackey,  51 
Kan.  131;-  Cowperthwaite  v.  Miller, 
2  Phila.  (Pa.)  219;  Almy  v.  Hess,  2 
Utah  223.  See  also  Goodwin  v.  White, 
I  Browne  (Pa.)  272;  McBride  v.  Willis, 
82  Tex.  141. 


that  a  codefendant  resident  in  a  for- 
eign country  and  not  served  would  be 
present  at  the  trial  according  to  his 
promise,  and  therefore  omitted  to  take 
his  deposition,  a  continuance  was  al- 
lowed for  the  purpose  of  taking  his 
deposition.  Mowat  v.  Brown,  17  Fed. 
Rep.  718. 

6.  Boardman  v.  Taylor,  66  Ga.  638, 
holding  that  if  one  expects  to  make 
a  witness  of  an  adversary  he  should 
take  proper  measures  by  subpoena  or 
interrogatories,  as  the  case  may  re- 
quire, to  procure  such  testimony.' 
Boardman  v,  Taylor,  66  Ga.  638. 
Compare  .^osytOTlh.   v,   Perhamus,  20 


Abtenoo  of  Law  Agont. — The  same  Wend.  (N.  Y.)  611. 

rule  applies  where  the  "law  agent"  7.   Killiner  v,  Crary,  13  Johns.  (K. 

of  a  party  is  absent.    East  Tennessee,  Y.)  228;   Kneebone   v,   Kneebone,  83 

etc.,  R.  Co.  V.  Fleetwood,  90  Ga.  23.  CaL  645;  Diebold  v.  Powell,  32  Ohio 

S.  State  V,  Lucker,  40  S.   Car.  549;  St.  173;  Clark  v,  Carey,  41  Neb.  780: 

State  V.  EUvin,  51  Kan.  784.  Labouisse   v.   Orleans    Cotton    Rope, 

8.  Garnier  v.  Le  Beau,  30  Mo.  229;  etc.,  Co.,  43  La.  Ann.  582.     Compare 

Berry  v.  Texas,  etc..  R.  Co..  72  Tex.  Carter  v.  Wharton,  82  Va.  264. 


620;  Winslow.r.  Bradley,  15  Wis.  394. 
In  Wright  v.  Levy,  22  Minn. 
466,  it  was  held  reversible  error  to 
deny  a  continuance  to  a  party  on  ac- 
count of  the  absence  of  his  wife,  a  co- 


8.  Grove  v.  Grove  (Ky,,  1892),  18 
S.  W.  Rep.  456.  See  also  Christine  v, 
Whitehill,  16  S.  &  R.  (Pa.)  98. 

9.  Iowa. — In  Masterson  r.  Brown, 
51    Iowa   442,   construing    the    Iowa 
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13.  Absence  of  Evidence — a.  In  General — The  Bole  staled. — Al- 
though continuances  on  the  ground  of  absence  of  witnesses  in 
both  civil  and  criminal  cases  arenas  a  general  proposition,  like  con* 
tinuances  upon  other  grounds,  within  the  sound  discretion  of  the 
court,  and  the  refusal  to  grant  a  continuance  is  not  reversible  error 

unless  it  clearly  appears  to  have  operated  as  a  denial  of  justice,^ 

statute,  it  was  held  that  the  death  of  Florida, — Hicks  v.  State,  25  Fla.  536; 

a  party  plaintiff,  and  the  substitution  Denham  v.  State,  22  Fla.  664;  Living- 

of  his  administrator,  do  not  constitute  ston  v.  Cooper,  22  Fla.  292. 

a  sufficient  ground  for  continuance.  Georgia, — Brinkley  v.  State,  54  Ga. 

In    Looiiiana.    a     continuance    was  371 ;     Roberts    v.   State,    14    Ga.    6 ; 

granted  to  allow  the  representatives  Hamilton    v.     Moore,    94    Ga.    707 ; 

of  a  deceased  partner  in  the  firm  su-  McRae  v.  State,  52  Ga.  290;  Sealy  v. 

ing  as  plaintiff  to  be   made  parties,  State,  t  Ga.  213;  Phelps  v.  State,  75 

even  when  his  death   was  suggested  Ga.  571;  Johnson  z^.  State,  59  Ga.  189; 

by  defendant's  counsel  after  the  close  Turner  v.  State,  70  Ga.  765;  Cohen  v, 

of  the  evidence  and  during  the  argu-  Weigle,  46  Ga.  438;  Boggus  v.  State, 

ment.  the  fact  of  his  death  not  having  34  Ga.    275;    Anderson   v.    State,    72 

come  to  the  knowledge  of  the  defend-  Ga.  98:  Fountain  v,  Anderson,  33  Ga. 

ant  or  his  attorney  until  the  testimony  372;  Walker  v.  Mitchell,  41  Ga.   102; 

was  closed.     Babcock  v.  Williams,  10  Lewis  v.  State,  89  Ga.  805;  Burge  v. 

La.  396.  Hamilton,  72  Ga.  570;  iEtna  Ins.  Co. 

NewTork. —  In  Jarvis   v.    Felch,    14  v.  Sparks,  62  Ga.  187;  Johnson  v,  Pat- 
Abb.  Pr.  (N.  Y.  Super.  Ct.)  46,  it  was  terson,  91  Ga.  536. 
held  that  the  death  of  a  sole  plaintiff  Idaho, — Cox  v.  Northwestern  Stage 
would,  under  the   code,   suspend   all  Co.,  i  Idaho  ^77. 

proceedings  until  a  revivor  by  the  per-  Illinois, — Northwestern   Ben.,   etc., 

sonal  representative,  and  that  no  step  Aid  Assoc,  v.  Prim,  19  111.  App.  224; 

could  be  taken  in  the  action  until  it  Harris  v.  Rose,  26  111.  App.  237. 

had  been  continued  by  the  order  of  Indiana, — Deming  v.  Ferry.  8  Ind. 

the  court.  418;  Cerealine  Mfg.  Co.  v,  Bickford, 

In  Wing  V,  Ketcham,  3  How.  Pr.  (N.  129  Ind.  236;  Pate  v,  Tait,  72  Ind.  452. 

Y.    Supreme    Ct.)    385,    an    adminis-  Iowa. — Winklemans  v,  Des  Moines, 

trator    of    a    deceased    plaintiff    had  62    Iowa   11;   Walker  v.    Scofield.    39 

leave  to  continue  an  action  of  assump-  Iowa  666;  State  v.  Fair,  33  Iowa  553; 

sit  which  did  not  abate  by  death.     See  Boone  v,  Mitchell,  33  Iowa45:  Widner 

also  Miller  v.  Gunn,  7  How.  Pr.  (N.  v.  Hunt,  4  Iowa  355. 

Y.  Supreme  Ct.)  159.  Kansas. — St.  Louis,  etc.,  R.  Co.  v. 

XTnited  States. — It  was  held  in  Wil-  Ransom,  29  Kan.  298;  Parsons  Water 

son  V.  Codman,  3  Cranch  (U.  S.)  193,  Co.  v.  Knapp,  33  Kan.  752;   Clouston 

construing   an   act   of  congress,  that  f^.  Gray,  48  Kan.  31;  Board  of  Regents 

upon  the  death  of  the  plaintiff  and  ap-  v,  Linscott,  30  Kan.  240;  Bliss  v.  Carl- 

pearance  by  his  executor  the  defend-  son,  17  Kan.  325. 

ant  was  not  entitled  to  a  continuance.  Louisiana. — State    v,    Hillstock,   45 

1.  In  the  following  cases  the  refusal  La.  Ann.  298;  State  v,  Finn.  31   La. 

of   a  continuance   on   the   ground  of  Ann.  408;  State  v.  King,  31  La.  Ann. 

absence  of  witnesses  was  held  to  be  a  179;  State  v,  Clark,  37  La.  Ann.  128; 

proper  exercise  of  discretion:  State    v,  Johnson,  47  La.  Ann.  1225; 

Arkansas, — Price  v.  State,  57  Ark.  Broussard  v,  Trahan,  4  Martin  (La.) 

165;  Jackson   v.  State,    54  Ark.   243;  497;  State  v,  Chevallier,  36  La.  Ann. 

Thompson    v.    State.    26    Ark.    323;  86;  State  v.   Kane,  36  La.   Ann.  153; 

Golden  v.  State,  19  Ark.  590;  Hunter  State  v.  Brette,  6  La.  Ann.  653;  Ryan 

V,  Gaines,  19  Ark.  92;  Loftln  v.  State,  v,  Sewell,  t8  La.   Ann.   221;  State  v. 

41  Ark.  153.  Green,    43    La.    Ann.    402;    State  v. 

California, — Kneebone  v.Kneebone,  Spooner,  41    La.   Ann.    781;   State   v. 

83  Cal.  645;  Griffin  v.  Polhemus,  20  George,  37    La.    Ann.    786;    State   v. 

Cal.  181;  Frank  v,  Brady,  8  Cal.  47.  Rodrigues,  45  La.  Ann.  1040;  State  v. 

Delaware,  —  Dulany    v.    Boston,    2  Foster,  36  La.  Ann.  877;  State  v,  Duffy, 

Harr.  (Del.)35o.  39  La.  Ann.  419. 
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yet   it  is   commonly  regarded   as   reversible   error*    to   deny  a 

Michigan,  —  People     v.    Foote,    93  State,  25  Tex.  App.  70;  St.  Louis,  etc. 

Mich.  38.  R.  Co.  V.  Woolum,  84  Tex.  570;  Hens- 

Minnesota, — Lowenstein    v,    Greve,  ley    v.    Lytic,    5   Tex.   497;    Hipp   v. 

50  Minn.    383;  State   v.    Conway,   23  Huchett,  4  Tex.  20;  Hunt  v.  Makem- 

Minn.    293;    Carson    v.   Getchell,    23  son,  56Tex.  9;  Grissom  v.  State.STex. 


Minn.  571;  State  v,  McCartey,  17  Minn. 
76. 

Mississippi, — Hemingway  v.  State, 
68  Miss.  371;  Ogle  v.  State,  33  Miss. 

383. 

Missouri, — State  v,  Whitton,  68  Mo. 


App.  386.  See  the  statement  at  the 
end  of  the  list  of  Texas  cases  cited  in 
the  next  note  but  one. 

Utah. — Charter  Oak  L.  Ins.  Co.  v, 
Gisborne,  5  Utah  319. 

Virginia. — ^Schonberger     v.     Com., 


91;  State  V.  Day,  100  Mo.  242;  State  v.  86  Va.  489;  Fire  Assoc,  v,  Hogwood, 

Parker,  106  Mo.  217;  State  v.  Gamble,  82  Va.  342;  Wytheville  Ins.,  etc..  Co.  v. 

108  Mo.  500;  State  v.  Burns,  54  Mo.  Teiger,  90  Va.  277.  18  S.  E.  Rep.  195; 

274;  Scogin  V,  Hudspeth,  3  Mo.  123;  Bledsoe  v.  Com.,  6  Rand.  (Va.)  673. 

State  V,  Shreve,  39  Mo.  90;  Stat^  v,  Washington, — State    v.    Murphy,   9 

Fox,  79  Mo.  109;  State  v,  Sayers,  58  Wash.  204. 

Mo.  585;  Barnum  v.  Adams,  31  Mo.  Wisconsin, — Hayes  v.  Frey,  54  Wis, 

532;  Green  v.  State,  13  Mo.  382;  Mc-  503. 

Kay  V.   State,  12  Mo.  492;  Darne  v.  West  Virginia, — Davis  v.  Walker.  7 

Broadwater,   9    Mo.    19;   Tunstall  v.  W.  Va.  447;  Logie  v.  Black,  24  W.  Va. 

Hamilton,  8  Mo.  500;  Freleigh  v.  State,  2;  McDonald  v.  Peacemaker,  5  W.  Va. 

8  Mo.  606;  State  v.  Carter,  98  Mo.  176;  439;  State  v,  Maier,  36  W.  Va.   757; 

Blair  v,  Chicago,  etc.,  R.  Co.,  89  Mo.  Marmet  Co.  v,  Archibald,  37  W.  Va. 


334:  Bartholow  v,  Campbell,  56  Mo. 
117;  Leabo  v,  Goode,  67  Mo.  126;  State 
V.  Kring,  74  Mo.  613. 

Montana, — Black  v,  Appolonio,  i 
Mont.  342. 

Nebraska, — Kansas  City,  etc.  R.  Co. 
V,  Conlee,  43  Neb.  121;  Stratton  v. 
Dole  (Neb.,  1895),  63  N.  W.  Rep.  875. 

New  Jersey. — Ogden  v.  Gibbons,  5 
N.  J.  L.  614. 

Neiv  Mexico. — Territory  v.  McFar- 


778. 

WitnoM  Hot  Likely  to  Teotiiy.  — In 
Dingman  v.  State,  48  Wis.  485,  and 
Lavery  v,  Crooke,  52  Wis.  612,  defend- 
ant was  refused  a  continuance  partly 
because  the  witness  could  not  be  com- 
pelled to  testify  to  the  facts  which  it 
was  expected  to  prove  by  him,  and  to 
which  it  was  unlikely  that  he  would 
testify  voluntarily. 

But  in  State  v.  Farr,  33  Iowa  553,  it 
lane  (N.  Mex.,  1894),  37  Pac.  Rep.  was  held  no  ground  for  denying  a  con- 
mi;  Thomas  v.  McCormick,  i  N.  tinuance,  thai  the  absent  witness,  who 
Mex.  369.  was  a  brother  of  the  accused,  would 

New  York.  —  Killmer  v,  Crary,  13  not  probably  testify  that  the  accused 
Johns.  (N.  Y.)  228;  People  v,  Jackson,  was  innocent  and  the  brother  himself 
III  N.  Y.  362;  Ten  Broeck  v.  Travel-    guilty. 

er's  Ins.  Co.  (Supreme  Ct.),  6  N.  Y.  St.  Deposition  Alroidy  Taken.  —  Where 
Rep.  100;  Pettee  v.  Pettee,  77  Hun  the  deposition  of  a  witness  out  of 
(N.  Y.)  595;  Leggett  v,  Boyd,  3  Wend,  reach  of  a  subpoena  is  on  file,acontin- 
(N.  Y.)  376:  Tribune  Assoc,  v.  Smith,  uance  will  not  be  granted  because  of 
40  N.  Y.  Super.  Ct.  251.  his  absence  if  no  reason  is  disclosed 

Oregon, — State  v,  Hawkins,  18  Ore-  for  the  retaking  of  the  deposition  or 
gon  476.  for  his  personal  presence.     Briggs  v, 

Pennsylvania, — Knight  v.   Parry,  i     Garner,  54  Ind.  572. 

Ashm.  (Pa.)  221;  Com.  v,  Carson,  3        After  Annonnoing  Beady  for  Trial.— 

Phila.  (Pa.)  219.  An  order  refusing  to  postpone  a  trial 

South  Dakota, — Gaines  v.  White,  i    for  absence  of  a  witness  will  not  be 

S.  Dak.  434.  reversed  where  it  appears  that  the  ap- 

Tennessee. — Brownie.  State, 85 Tenn.     plicant  had  for  several  days  previous 

439:  Garber  V.  State,  4  Coldw.  (Tenn.)    to  the  motion  answered  "ready"  on 

i6t;  Rexfordt/.  Pulley,  4  Baxt.  (Tenn.)    the  call  of  the  day  calendar,  though 

364.  cognizant    of   the   witness's  absence. 

Texas. — Price  v.  Lauve,  49  Tex.  74;    Walbridge  v.  J.  Dewing  Pub.  Co.  (Su- 

Aiken   v.   State,    10    Tex.    App.    610;    preme  Ct.).  24  N.  Y.  Supp.  602. 

Burrell  w.  State,  18  Tex.  713;  Chilson        1.  Except     in     those     jurisdictions 

V,  Reeves,  29  Tex.  275;  Peterson  v,     where   the    granting   or   refusing  of 
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continuance  where  the  application  complies  with  every  require- 
ment of  the  law  and  is  not  made  merely  for  delay,  and  the  evi- 
dence is  material  and  due  diligence  is  shown,  and  the  opposite 
party  refrains  from  making  such  admissions  as  will  obviate  a  con- 
tinuance.* 


continuances  is  never  assignable  for 
error.     See  XVII.  i,  2,  a.,  infra. 

1.  Arkansas. — McDonald  v.  Smith, 
21  Ark.  460;  Cannon  v.  State  (Ark., 
1895),  31  S.  W.  Rep.  150;  Hensley  v. 
Tucker,  10  Ark.  527. 

California. — People  v.  Brown,  54 
Cal.  243;  Lord  v.  Dunster,  79  Cal. 
477;  People  V.  McCrory.  41  Cal.  458; 
Peck  V.  Lovett,  41  Cal.  521;  Peopl^v. 
Dodge,  28  Cal.  445. 

Colorado. — Hirsch  v.  Ferris,  i  Colo. 
402. 

Florida. — Bilge  v.  State,  20  Fla. 
742. 

Georgia. — Thomas  v.  State  (Ga., 
1895),  22  S.  E.  Rep.  315;  Wardlaw  v. 
Wardlaw,  39  Ga.  53;  Long  v.  Mc- 
Donald, 39  Ga.  186;  Klugman  v.  Cam- 
mell,  43  Ga.  581;  Dowda  v.  State,  71 
Ga.  481;  Maynard  v.  Cleveland,  76 
Ga.  52;  Johnson  v.  Baldwin,  30  Ga. 
816;  Savannah,  etc.,  R.  Co.  v.  Morton, 
71  Ga.  24;  Horn  v.  State,  62  Ga.  362; 
Crittenden  v.  Coleman,  74  Ga.  803; 
Anderson  v.  Com.,  84  Ga.  77;  Copen- 
haven  v.  State,  14  Ga.  22;  Little  v, 
Ingram,  16  Ga.  194;  Hooper  v.  Mem- 
phis Branch  R.,  etc.,  Co.,  19  Ga.  85; 
Reid  V.  State,  23  Ga.  190;  Holmes  v. 
Dobbins,  19  Ga.  630;  Johnson  v.  Mar- 
tin, 28  Ga.  183;  Roberts  v.  Moore,  27 
Ga.  412;  Andrews  v.  State,  84  Ga.  82; 
Fox  V.  State,  9  Ga.  373;  Metts  v.  State, 
29  Ga.  271;  Jackson,  v.  State,  88  Ga. 

784. 

Idaho. — Lillienthal   v.  Anderson,   I 

Idaho  673. 

Illinois. — Shirwin  v.  People,  69  111. 
55;  Wick  V.  Weber,  64  111.  168;  Allen 
V.  Downing,  3  111.  454;  Adams  v.  Col- 
ton.  3  111.  71;  Searls  v.  Munson,  17 
111.  560;  Sutton  V.  People,  119  111.  250; 
Lockhart  v.  Wolf,  82  111.  37;  Corbin  v. 
People,  131  111.  616;  Price  v.  People, 
131  111.  223:  Lee  V.  Bates,  2  111.  528; 
Austine  v.  People,  no  III.  248;  Conley 
V.  People,  80  111.  236;  Wray  v.  People, 
78  111.  212;  Sprague  v.  Heaps,  7  111. 
App.  447;  Switzer  v.  Lottenville,  4 
111.  App.  219;  Common  v.  People,  28 
III.  App.  230. 

Indiana.  —  McLaughlin  v.  State,  8 
Ind.  281;  Dutton  v.  State,  5  Ind.  533; 
Gross  V.  State,  2  Ind.  135;  Heddy  v. 


Fullen,  I  Blackf.  (Ind.)  50*.  Wassels  v. 
State,  26  Ind.  30;  Vanaukin  v.  Whit- 
sell,  29  Ind.  508;  Hurt  v.  State,  26 
Ind.  107;  Welcome  v.  Boswell,  54  Ind. 
297;  Jenks  V.  State,  39  Ind.  i;  Em- 
mons V,  Meeker,  55  Ind.  321;  Briggs 
V.  Garner,  54  Ind.  572;  Pettit  v.  State, 
135  Ind.  393;  Bradbury  v.  Dougherty, 
7  Blackf.  (Ind.)  467;  Nixon  v.  Brown, 

3  Blackf.  (Ind.)  504;  Bartel  v.  Tieman, 
55  Ind.  438;  Linville  v.  Golding.  11 
Ind.  374;  Cutler  v.  State,  42  Ind.  244; 
Miller  v.  State,  9  Ind.  340;  Terre 
Haute,  etc.,  R.  Co.  v.  Norman,  22  Ind. 
63;  Vanblaricum  v.  Ward,  i  Blackf. 
(Ind.)  49;  Knowlton  v.  Smith,  17  Ind. 
508;  Binns  v.  State,  38  Ind.  277;  Lof- 
ton V.  State,  14  Ind.  i;  Nave  v.  Hor- 
ton,  9  Ind.  563;  Kenton  v.  Spencer,  6 
Ind.  321. 

Iowa. — State  v.  Farr,  33  Iowa  553; 
State  V.  Stone,  65  Iowa  366;  State  v. 
Dakin,  52  Iowa  395;  State  v.  Nash,  7 
Iowa  347  ;  State  v.  Scott,  44  Iowa  93; 
State  V,  Foster,  79  Iowa  726;  Trulock 
V.  State,  I  Iowa 515;  Welsh  v.  Savery, 

4  Iowa  241. 

Kansas. — State  v.  Burwell,  34  Kan. 
312;  State  V.  Hagan,  22  Kan.  490; 
State  V.  Lund,  49  Kan.  580;  Jaquith 
V,  Davidson,  21  Kan.  341  ;  Knauer  v. 
Morrow,  23  Kan.  360. 

Kentucky.  —  Wells  v.  Com.  (Ky., 
1890),  13  S.  W.  Rep.  915 ;  Hunt  v. 
Com.  (Ky.,  1894),  24  S.  W.  Rep.  623; 
Vogt  V.  Com.,  92  Ky.  68;  Petty  v. 
Com.  (Ky.,  1891),  15  S.  W.  Rep.  1059; 
Holt  V.  Com.  (Ky.,  1890),  13  S.  W. 
Rep.  71;  Joseph  v.  Com.  (Ky.,  1886), 
I  S.  W.  Rep.  4;  Letcher  v.  Starling,  i 
Bibb.  (Ky.)  433  :  Costigan  v.  Com. 
(Ky.,  1889),  12  S.  W.  Rep.  629;  Murphy 
V.  Com.,  92  Ky.  485;  Salisbury  i/.Com., 
79  Kv.  425;  Morgan  v.  Com.,  14  Bush 
(Ky.)  106;  White  v.  Com.,  80  Ky.  480; 
Bowlin  V.  Com.,  94  Ky.  391;  Saylor 
V.  Com.  ( Ky.,  1895),  30  S.  W.  Rep.  390. 

Louisiana. — State  v.  Simien,  30  La. 
Ann.  296;  State  v.  Adam.  40  La.  Ann. 
745 ;  Montgomery  v.  Citizens'  Mut. 
Ins.  Co.,  18  La.  Ann.  227;  State  v. 
Moultrie,  33  La.  Ann.  1146;  Faulk  v. 
Hough,  14  La.  Ann.  671  ;  State  v. 
Briggs,  34  La.  Ann.  69 ;  State  v. 
Thomas,  40  La.   Ann.    151 ;  Klathen- 
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This  rule  requiring  a  continuance  where  the  application  is  com- 
plete in  every  respect  and  free  from  suspicion  has  been  applied 

hofif  V.  Ardry,  14  La.  301 ;  State  v. 
£gan,  37  La.  Ann.  368;  Harrison  v, 
Waymouth,  3  Rob.  (La.)  340:  Hew- 
lett V,  Henderson,  9  Rob.  (La.)  379; 
Lecesne  v,  Cottin,  9  Martin  (La.)  454; 
State  V,  Holds,  37  La.  Ann.  312;  Penne 
V,  Tourne,  a  La.  462. 

Michigan, — Mercer  r.  Lowell  Nat. 
Bank,  29  Mich.  243;  Caswell  v.  Ward, 
2  Dougl.  (Mich.)  374. 

Minnesota,  —  Wright  v.  Levy,  22 
Minn.  466. 

Mississippi, — Dominges  v.  State,  7 
Smed.  &  M.  (Miss.)  475  ;  Bohr  v. 
Steamboat  Baton  Rouge,  7  Smed.  & 
M.  (Miss.)  715;  Hill  V.  State  (Miss., 
1895),  17  So.  Rep.  375. 

Missouri, — Slate  v,  Newsum  (Mo., 
1895),  31  S.  W.  Rep.  605  ;  State  v. 
Dyke,  96  Mo.  298;  Barnum  v.  Adams, 
31  Mo.  532  ;  McKay  v.  State,  12  Mo. 
492:  Dame  v,  Broadwater,  9  Mo.  19; 
Tunstall  v,  Hamilton.  8  Mo.  500;  State 
w.  Warden,  94  Mo.  648;  State  v.  Hick- 
man, 75  Mo.  416;  Murphy  v.  Murphy, 
31  Mo.  322;  State  v.  Loe,  98  Mo.  609; 
McLane  v,  Harris,  i  Mo.  700;  State  v. 
Maddox,  117  Mo.  667;  State  v,  Emer- 


iioi  ;  Clark  v.  State,  30  Tex.  App. 
377  ;  Bailey  v.  State,  26  Tex.  A  pp. 
341;  Eads  V.  State,  26  Tex.  App.  69; 
Stevens  v.  State,  27  Tex.  App.  461 ; 
Black  V,  State,  27  Tex.  App.  495; 
Payne  v.  Cox,  13  Tex.  480;  Cleveland 
V,  Cole,  65  Tex.  402;  McDow  v.  State, 
10  Tex.  App.  98  ;  Hodde  v.  State,  8 
Tex.  App.  382;  Brooks  v.  Howard,  30 
Tex.  278  ;  Dinkens  v.  State,  42  Tex. 
250 ;  Capps  V.  Olive  (Tex.  Civ.  App., 
1894),  26  S.  W.  Rep.  471  ;  Phipps  v. 
State  (Tex.  Crim.  App.,  1895),  31  S. 
W.  Rep.  397;  English  v.  State  (Tex- 
App.,  1891),  16  S.  W.  Rep.  306;  Ains- 
worth  V,  State,  29  Tex.  App.  599 ; 
McConnell  v.  State  (Tex.  App.,  1892), 
18  S.  W.  Rep.  645;  Doll  V.  Mundine, 
84  Tex.  315  ;  Dawson  v.  State  (Tex. 
Crim.  App.,  1895),  30  S.  W.  Rep.  224; 
Dillingham  v.  Chapman  (Tex.  Civ. 
App.,  1895),  30  S.  W.  Rep.  677;  Mis- 
souri, etc.,  R.  Co.  V.  Hogan  (Tex.  Civ. 
App.,  1895),  30  S.  W.  Rep.  686;  Dil- 
lingham V.  Ellis,  86  Tex.  447;  Fergu- 
son V,  State  (Tex.  App.,  1892),  19  S. 
W.  Rep.  901  ;  Texas  Transp.  Co.  v. 
Hyatt,  54  Tex.  213;  Bartley  v.  Conn. 


son,  90  Mo.  236  ;  State  v,  Bradley,  90    4  Tex.  Civ.  App.  299  ;  Harrington  v. 


Mo.  160;  State  v,  Dawson,  90  Mo.  149; 
State  V,  Farrow,  74  Mo.  531;  State  v, 
Maguire.  69  Mo.  197;  State  v.  Walker, 
69  Mo.  274;  State  v,  Anderson,  96  Mo. 
242. 

Nebraska, — Johnson  v.  Mills,  31  Neb. 
524;  Elliott  V,  State,  34  Neb.  48;  New- 
man V.  State,  22  Neb.  356. 

Nevada, — State  v,  Salge.  2  Nev.  321. 

New  York, — People  v,  Vermilyea,  7 
Cow.  (N.  Y.)  369;  Smith  v.  Fenton,  2 
Cow.  (N.  Y.)  425;  Annin  v.  Chase,  13 
Johns.  (N.  Y.)462;  Pulver  ».  Hiserodt, 
3  How.  Pr.  (N.  Y.)  49:  Hooker  v. 
Rogers,  6  Cow.  (N.  Y.)  577;  Ogden  v, 
Payne,  5  Cow.  (N.  Y.)  16.  See  also 
Smith  V.  New  York  Ins.  Co.,  i  Hall 
(N.  Y.)  223. 

Pennsylvania, — Schrimpton  v,  Ber- 
tolet,  155  Pa.  St.  638.  See  also 
Schlosser  v.  Lesher,  i  Dall.  (Pa.)  251; 
Bowen  v,  Douglass.  2  Dall.  (Pa.)  44. 

South  Dakota, — Stone  v,  Chicago, 
etc.,  R.  Co.,  3  S.  Dak.  330. 

Tennessee,  —  Goodman  v.  State, 
Meigs  (Tenn.)  I95< 

Texas. — Burnly  v.  State  (Tex.  App., 
1890),  14  S.  W.  Rep.  lOOS  ;  Horn  v. 
State,  30  Tex.  App.  541  ;  Ballard  v. 
State  (Tex.  App.,  1891),  17  S.  W.  Rep. 


State,  31  Tex.  Crim.  Rep.  577;  Walker 
V,  State,  32  Tex.  Crim.  Rep.  175:  Gil- 
crease  V.  State  (Tex.  Crim.  App., 
1894),  28  S.  W.  Rep.  531  ;  Corsicana 
V,  Carr,  75  Tex.  207  ;  Pitts  v.  State 
(Tex.  App.,  1890).  14S.  W.  Rep.  1014: 
Lancaster  v.  State  (Tex.  Crim.  App., 
1895),  31  S.  W.  Rep.  515  ;  Dean  v. 
State  (Tex.  Crim.  App.,  1895),  29  S. 
W.  Rep.  477 ;  Eldridge  v.  State,  12 
Tex.  App.  208;  De  Warren  v.  State, 
29  Tex.  464 ;  Skaro  v.  State,  43  Tex. 
88  ;  State  v,  Rhomberg.  69  Tex.  212; 
Maines  v.  State,  26  Tex.  App.  14: 
Hipp  V,  Bissell,  3  Tex.  18;  Mc Adams 
V,  State.  24  Tex.  App.  86.  The  fore- 
going cases  show  that  in  Texas  a  first 
and  second  application  for  continu- 
ance are  determined  by  the  certain  and 
definite  rules  prescribed  by  the  statute, 
and  that  little  or  no  discretion  is  left 
to  the  trial  court  to  deny  a  continu- 
ance where  the  affidavit  therefor  is  in 
strict  compliance  with  the  statute;  and 
that  alt  lough  a  subsequent  applica- 
tion is  a  idressed  to  the  discretion  of 
the  court  its  refusal  will  be  reviewed 
if  flagrac.tly  unjust. 

Fir^'nw.— Myers  tr.  Trice,  66  Va. 
835  ;   Phillips  V.  Com.,  90  Va.  401 ; 
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where  the  witnesses  whose  absence  was  urged  as  a  ground  for 
continuance  resided  out  of  the  state,^  and  where  the  absent  evi- 
dence consisted  of  necessary  documents.* 

Uacertainty  of  Flaco  for  Holding  Court. — Where  witnesses  are  absent 
because  of  uncertainty  as  to  the  proper  place  for  holding  court,  a 
continuance  should  be  granted.* 

To  Take  Bopoiitioni — A  continuance  maybe  granted  for  the  pur- 
pose of  taking  the  deposition  of  an  absent  witness,*  or  because 
depositions  duly  taken  or  commissions  to  take  the  same  have 
not  been  returned,*  or  where  a  deposition  is  found  to  be  formally 


Higginbotham  v,  Chamberlayne,  4 
Munf.  (Va.)  547 ;  Anthony  v,  Law- 
horne,  i  Leigh  (Va.)  i  ;  Gwatkin  v, 
Cora.,  10  Leigh  (Va.)  721  ;  Fiott  v. 
Com.,  12  Gratt.  (Va.)  564;  Deford  v. 
Hayes,  6  Munf.  (Va.)  390;  Walton  v. 
Com.,  32  Gratt.  (Va.)  855;  Welch  v. 
Com.,  90  Va.  316;  Carter  v.  Wharton, 
82  Va.  264.  See  also  Hewitt  v.  Com., 
17  Gratt.  (Va.)  627. 

West  Virginia. — ^Walker  f.  State,  4 
W.  Va.  749. 

Wisconsin,  —  Gonring  r.  Chicago, 
etc.,  R.  Co.,  78  Wis.  16;  Davis,  etc., 
Bldg.,  etc.,  Co.  V,  Riverside  Butter, 
etc.,  Co.,  84  Wis.  262;  Hanson  v, 
Michelson,  19  Wis.  498. 


If  Kotloe  to  Froduco  a  material  doC' 
ument  is  necessary,  a  continuance 
should  be  allowed  for  that  purpose 
where  there  is  no  laches  in  the  party 
applying  for  it.  Chester  Church  v, 
Blount,  70  Ga.  779. 

Dooaments  in  a  Foreign  Country. — In 
U.  S.  V.  Gilbert,  2  Sumn.  (U.  S.)  19, 
an  application  for  a  continuance  to 
procure  papers  from  a  foreign  country 
was  refused  on  the  ground  that  the 
court  could  not  issue  process  for  them 
which  would  be  effectual.  The  case  is 
cited  with  approval  in  Com.  t/.  Winne- 
more,  i  Brews.  (Pa.)  356. 

8.  Ross  V,  Austin,  2  Cal.  183. 

4.  Lyon    v,  Boilvin,  7  111.  630;  Per- 


Tlie  State  Entitled  to  a  Gontinuanoe. —  kins  v,  Whitney  (Supreme  Ct.),  12  N. 

In  State  v.  Painter,  40  Iowa  298,  the  Y.    Supp.    184;  Lecesne  v.    Cottin,    9 

state  obtained  a  new  trial  because  of  Martin  (La.)  454;  Bowen  v.  Douglass, 

the  refusal  of  the  trial  court  to  allow  2   Dall.   (Pa.)  45;  Savannah,   etc.,  R. 

a  continuance  upon  its  application.  Co.  v.  Morton,  71  Ga.  24;  Grissom  v. 

In  State  v.  Scott,  2  Overt.  (Tenn.)  Moore,  106  Ind.  296. 
71,  it  was  held  that  the  court  properly        Honresident  Witness. — It  has  been  in- 
granted  a  continuance  to  the  state  on  timated  that  the  continuance  will  not 
account  of  the  absence  of  a  witness.  be  allowed  where  the  witness  resides 

1.  White  V.  Com.,  80  Ky.  480;  Peo-  out  of  the  state,  unless  it  be  shown 


pie  V.  Vermilyea,  7  Cow.  (N.  Y.)  369; 
Brown  v.  State,  65  Ga.  332;  Knowlton 
V.  Smith,  17  Ind.  508;  Terre  Haute, 
etc.,  R.  Co.  V.  Norman,  22  Ind.  63; 
Lee  V.  Bates,  2  111.  528;  State  v.  Bar- 
rett, 8  Iowa  536;  Davis,  etc. ,  Bldg. , etc. , 


that  he  can  there  be  compelled  to 
answer  questions  by  deposition. 
Stratton  r.  Dole  (Neb.,  1895),  63  N. 
W.  Rep.  875.  But  see  State  v,  Barrett. 
8  Iowa  536;  Johnson  v.  Baldwin,  30 
Ga.  816,  the  latter  case  holding  it  to 


Co.  V.  Riverside  Butter,  etc.,  Co.,  84     be  a  fair  presumption  that  the  laws  of 


Wis.  262:  Johnson  v.  Silletoe,  2  Harr. 
(Del.)  305;  People  v.  Brown,  46  Cal. 
103.  See,  however,  Gladden  «/.  State, 
13  Fla.  624;  Com.  v,  Winnemore,  i 
Brews.  (Pa.)  356. 

Where  Con tlnnanoe  would  be  Useleei. — 
Refusal  of  a  continuance  to  a  defend- 
ant in  a  criminal  case  is  not  ground 
for  reversal  where  thedefense  is  devoid 
of  merit.  Main  v.  Com.  (Ky.,  1891), 
17  S.  W.  Rep.  206. 

2.  Chester  Church  v.  Blount,  70  Ga. 


a  sister  state  furnish  compulsory  pro- 
cess in  such  cases. 

5.  Marsh  v.  Hulbert,  4  McLean  (U. 
S.)  364;  White's  Succession,  45  La. 
Ann.  632;  Calhoun  v.  Mechanics',  etc., 
Bank,  28  La.  Ann.  260. 

Want  of  Diligence. — But  a  continu- 
ance will  not  be  granted  unless  due 
diligence  was  used  in  obtaining  the 
commission  or  taking  the  depositions, 
Martin  v.  Anderson,  21  Ga.  301; 
Fisher  v,  Greene,  95  111.  94;  Cooper  v. 


779;  Todd  V,  Thompson,  2  Dall.  (Pa.)     Mitchell,  i   Phila.  (Pa.) 73;  Benoist  v, 
106.  Reyburn,  2  La.  Ann.  137;  Gardner  v* 
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defective  so  as  to  require  it  to  be  retaken.^ 

To  Saareh  for  Evidonoo. — But  a  continuance  will  be  allowed  under 
this  head  only  for  the  purpose  of  producing  evidence  known  and 
shown  to  be  existing,  and  not  to  enable  a  party  to  enter  upon  a 
search  for  testimony  which  he  simply  alleges  that  he  believes  he 
can  discover.* 

b.  Indefinite,  Immaterial,  Irrelevant,  or  Incompetent. 

— A  continuance  will  not  be  granted  where  the   absent   evidence 
which  the  party  desires  is  indefinite,*  immaterial  or  irrelevant,* 


O'ConnclI,  7  La.  Ann.  453;  Vaidcn  v. 
Abncy,  7  La.  Ann.  575,  see  also  VIII. 
13.  /.  (2),  (r)t  infra ;  nor  where  the 
party  was  negligent  in  failing  to  dis- 
cover that  they  had  not  been  returned 
to  the  clerk's  office.  Wilcox  v.  Mims 
(Ga.,  1894),  20  S.  E.  Rep.  382. 

1.  Waskern  v.  Diamond,  Hempst. 
(U.S.)  701. 

S.  Hemingway  v.  State*  68  Miss. 
371;  Wilson  V,  Zook,  69  Miss.  694; 
Mayrant  v,  Guignard,  3  Strobh.  Eq. 
(S.  Car.)  112.  See  also  Craft  v.  Dia- 
mond, 23  Ga.  418;  Walker  V.  Mitchell, 
41  Ga.  102;  Stix  V.  Pump,  36  Ga.  526; 
Hlagg  V,  Phoenix  Ins.  Co.,  3  Wash. 
(U.  S.)  5. 

Whereabouts  Unknown. — So  where 
the  witness  is  a  transient  person,  and 
it  is  admitted  that  the  party  has  no 
knowledge  of  his  whereabouts  and  no 
reason  to  believe  that  his  attendance 
can  be  secured  at  any  future  time, 
a  continuance  will  be  refused.  Car- 
berry  V.  Worrell,  68  Miss.  573.  See 
also  Harper  v.  Lamping,  33  Cal.  641. 

Or  where  it  is  altogether  conjectural 
whether  the  absent  witness  is  living. 
Lowenstein  v.  Greve,  50  Minn.  383. 

8.  Russell  r.  State  (Tex.  Crim.  App., 
1894),  26  S.  W.  Rep.  990,  where  it  was 
alleged  that  the  witness  would  swear 
he  was  **in  the  vicinity"  of  the  spot 
where  a  rape  was  charged  to  have 
been  committed,  and  did  not  hear  the 
outcry  which  the  prosecutrix  testified 
that  she  made.  To  the  same  effect 
see  Whitaker  r.  State  (Tex.  Crim. 
App.,  1895),  31  S.  W.  Rep.  518;  Butler 
V.  Ambrose,  51  Ga.  152. 

4.  Arkansas, — Hunter  v,  Gaines,  19 
Ark.  92;  Thompson  v.  State,  26  Ark. 
323.  See  also  Ware  v,  Kelly,  22  Ark. 
441. 

California, — Hawley  v,  Stirling,  2 
Cal.  471;  Harper  V.  Lamping,  33  Cal. 
641. 

Colorado, — Longnecker  r.  Shields,  i 
Colo.  App.  264. 


Florida, — Boyd  v.  State,  33  Fla.  316; 
Denham  v.  State,  22  Fla.  664. 

Georgia, — Connell  v.  Sharpe,  32  Ga. 
443;  Fisher  v.  State,  93  Ga.  309; 
Pledger  v.  State,  77  Ga.  243;  Johnson 
V.  State,  60  Ga.  634;  Brady  v.  State, 
48  Ga.  311:  Thomas  v,  Wolfe.  47  Ga. 
295;  Campbell  v.  State,  48  Ga.  353; 
Butler  V,  Ambrose,  51 -Ga.  152;  Haley 
V,  Evans,  60  Ga.  157;  Reynolds  v. 
Martin,  55  Ga.  629. 

y//i««j.— Hilliard  v.  Walker,  11  lU. 
644;  Marble  v,  Bonhotel,  35  111.  241; 
Steele  v.  People,  45  111.  152;  Adams 
V,  People,  109  111.  444;  Updike  r. 
Henry,  14  111.  378;  Hodges  r.  Nash, 
141  111.  391;  Harris  v.  Rose,  26  HI. 
App.  237.  Sec  also  McKichan  v,  Mc- 
Bean,  45  111.  228;  Perteet  v.  People, 
70  111.  171. 

/ndiaMa,^'Bc&vers  v.  State,  58  Ind. 
530;  Whaley  v,  Gleason,  40  Ind.  405; 
Bird  V,  McElvaine,  10  Ind.  40. 

Iowa. — State  v.  Falconer,  70  Iowa 
416;  State  r.  Clark,  69  Iowa  196. 

Kansas. — Swenson  v.  Aultman,  14 
Kan.  273. 

Kentucky. — Chambers  r.  Hand  ley, 
3  J.  J.  Marsh.  (Ky.)  99;  Moore  z/.  Haw- 
kins, 6  Dana  (Ky.)  2S9.  See  also 
Tevis  V,  Eliza,  7  Dana  (Ky.)  394; 
Goodin  v.  Com.  (Ky.,  1891),  16  S.  W. 
Rep.  451:  Smith  v.  Com.  (Ky.,  1891), 
17  S.  W.  Rep.  868. 

Louisiana,—  Labouisse  v.  Orleans 
Cotton  Rope,  etc.,  Co.,  43  La.  Ann. 
582;  State  V,  Baptiste,  26  La.  Ann.  134: 
State  V,  Chevallier,  36  La.  Ann.  86; 
State  V,  Perkins,  40  La.  Ann.  211; 
Desblieux  v,  Darbonneaux,  2  Martin. 
K.  S.  (La.)  216;  State  v.  Manceaux,  42 
La.  Ann.  1164. 

Massachusetts . — Sec  Foster  r.  Ab- 
bott, I  Mass.  235. 

Mississippi,  —  Penn  v.  State,  62 
Miss.  450.  See  also  Sellars  v,  Kelly, 
45  Miss.  323. 

Missouri. — Green  v.  State,  13  Mo. 
382;  Gartwright  V.  Culver,  74  Mo.  179. 
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or  incompetent ;  *  as,  for  instance,  where  it  is  not  within  the  issues 


State  V,  Dale,  89  Mo.  579;  State  v, 
Sneed.  91  Mo.  552.  See  also  Riggs  v, 
Fenton,  3  Mo.  28;  State  v.  Mitchell,  98 
Mo  657;  Garnier  v,  LeBeau,  30  Mo. 
229. 

Montana, — Territory  v.    Perkins,  3 
Mont.  467. 

Nebraska. — See  Farmers*,  etc..  Bank 
V.  Berchard,  32  Neb.  785. 

New  Mexico, — See  Faulkner  v.  Ter- 
ritory (N.   Mex.,  1892),  30  Pac.  Rep. 

905. 

Texas, — Brown  v.  State,  32  Tex. 
Crim.  Rep.  119:  Boone  v.  State,  31 
Tex.  557;  Aiken  v.  State,  10 Tex.  App. 
610;  Ellis  V.  State.  30  Tex.  App.  601; 
Sherar  v.  State.  30  Tex.  App.  349; 
Brown  v.  State,  23  Tex.  App.  214; 
Miller  v.  State,  31  Tex.  Crim.  Rep. 
609;  Doll  V,  Mundine  (Tex.  Civ.  App., 
1894).  26  S.  W.  Rep.  87;  Biggar  v. 
Lister  (Tex.  Civ.  App.,  1894),  27  S.  W. 
Rep.  707:  Bascowv.  State  (Tex.  Crim. 
App.,  1S93),  24  S.  W.  Rep.  282;  Bowen 
V,  State,  3  Tex.  App.  617;  White  v. 
State,  32  Tex.  Crim.  Rep.  625;  Alex- 
ander 7>,  Brown  (Tex.  Civ.  App., 
1895),  29  S.  W.  Rep.  561;  MuUaly  V. 
Springer  Lith.  Co.  (Tex.  Civ.  App., 
1895),  29 S.  W.  Rep.  167;  King  v.  State 
(Tex.  Crim.  App.,  1895),  29  S.  W.  Rep. 
1086;  Williams  v.  State  (Tex.  Crim. 
App.  1895),  30  S.  W.  Rep.  669;  Tweedle 
V,  State,  29  Tex.  App.  386;  Cline  v. 
State  (Tex.  Crim.  App.,  1895),  31 S.  W. 
Rep.  175.  See  also  Pacific  Express 
Co.  V,  Lasker  Real  Estate  Assoc,  81 
Tex.  81, 

Virginia, — Moore  v.  Com.,  9  Leigh 
(Va.)  639. 

West  Virginia, — Williams  v,  Balti- 
more, etc.,  R.  Co.,  9  W.  Va.  33.  See 
also   Riddle   v,  McGinnis,  22  W.  Va. 

254. 

Wisconsin.  —  Parkison  v.  Bracken,  i 

Pin.  (Wis.)  174. 

ff^i?/«»/f;,^ —Mc Kinney  v.  State,  3 
Wyoming  719. 

United  States. — Means  v,  Randall 
Bank.  146  U.  S.  621. 

Statement  of  Katerlality  in  the  affi- 
davit for  continuance,  see  XL  5.  g,  (6) 
Materiality  and  Statement  of  Facts^ 
infra. 

Unoommnnioated  Threats. — Thus  in  a 
murder  case  a  continuance  was  prop- 
erly refused  where  the  affidavit  stated 
that  the  absent  witness  would  testify 
to  threats  made  by  the  deceased 
against  one  of  the  defendants,  but  did 
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not  show  that  such  threats  came  to 
the  knowledge  of  that  defendant  be- 
fore the  homicide.  Carthaus  v.  State, 
78  Wis.  560. 

Alibi.— On  a  trial  for  theft  the  ab- 
sence of  witnesses  who  would  testify 
to  an  alibi  for  defendant  on  the  date 
alleged  in  the  indictment  was  properly 
refused  where  the  evidence  for  the 
prosecution  showed  that  the  theft  was 
committed  before  that  date.  Abrigo 
V.  State,  29  Tex.  App.  143.  See  also 
Detro  V,  State,  4  Ind.  205. 

So  where  the  prosecution  waives 
proving  the  ofifense  on  the  day  alleged. 
Dacy  V.  State,  17  Ga.  439. 

The  testimony  of  an  absent  witness 
to  show  an  alibi  must  cover  the  whole 
of  the  time  when  the  crime  is  alleged 
to  have  been  committed.  Beavers  v. 
State,  58  Ind.  530. 

To  Mitigato  Puniihment.  —  In  Ten- 
nessee  it  seems  that  it  would  be  good 
ground  for  continuance  that  an  absent 
witness  would  testify  to  facts  that 
might  lessen  the  punishment,  even 
though  the  testimony  could  not  lower 
the  grade  of  the  crime.  Taylor  v. 
State,  II  Lea  (Tenn.)  716. 

1.  St.  Louis,  etc.,  R.  Co.  v.  Ransom, 
29  Kan.  298;  Tillman  v,  Fletcher,  78 
Tex.  673. 

Carthage  Turnpike  Co.  v.  Andrews, 
102  Ind.  138,  where  the  absent  witness 
was  a  physician,  whose  knowledge 
came  to  him  in  his  professional  capac- 
ity, the  appellate  court  refusing  to  in- 
dulge the  presumption  that  the  party 
interested  would  waive  the  objection 
when  he  resisted  the  application  for 
continuance,  and  argued  the  incom- 
petency of  the  witness  in  the  appellate 
court. 

On  the  Oroand  of  Intoreet.— Calhoun 
V,  Wright,  23  Tex.  522;  Edwards  v, 
Nichols,  3  Day  (Conn.)  18;  Hills  v, 
Jacobs,  7  Rob.  (La.)  406;  Jacobs  v, 
Finkel,  7  Blackf.  (Ind.)  432. 

Eyidenoe  as  to  Inianitj.— An  applica- 
tion for  a  continuance  by  the  defend- 
ant in  a  criminal  case  is  properly  over- 
ruled where  his  defense  is  insanity, 
and  it  appears  that  the  testimony  of 
the  absent  witnesses  would  not  legally 
prove  the  insanity  alleged.  State  v, 
Turlington,  102  Mo.  642. 

Where  Inoompetenoj  le  Bebateble. — In 
Corkrey  v,  Beideman,  2  Phila.  (Pa.) 
236,  a  continuance  was  refused  where 
the  absent  witness  was  evidently  and 
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made  by  the  pleadings,*  or  where  no  issues  have  been  made.* 

c.  Cumulative  Evidence.  —  The  refusal  to  grant  a  contin- 
uance because  of  the  absence  of  a  witness  is  not  prejudicial 
where  his  evidence  would  have  been  merely  cumulative.* 

unquestionably    incompetent*    but    it  the   plea    is    unverified    is  no   valid 

was  said  that*' in  general  the  court  ground  for  denying  defendant's  appli- 

will  not  refuse  a  continuance  merely  cation  for  continuance, 

because  the  witness  *  *  *  is  presum-  After  Bemnrrer  Bostained. — The    re* 

ably  incompetent,   and   could   not  be  fusal  of  a  continuance  on  account  of 

heard  if  he  were  present,  for  the  party  the  absence  of  a  witness  by  whom  can 

is  entitled  to  have  the  question  of  com-  be  proved  the  facts  alleged  in  a  plead- 

petency  determined  with  the  aid  of  all  ing   to   which   a  demurrer  has   been 

the   light  which  the  presence  of  the  properly  sustained  is  not  erroneous, 

witness  can  throw  upon  it,  and  should,  Prather  v.  Young,  67  Ind.  480;  Swift 

moreover,  have  an  opportunity  of  con-  v,  Ellsworth,  10  Ind.  206. 

testing  the  accuracy  of  the  decision  by  IninAoleiit    Answer. — A    judgment 

writ  of  error."  will  not  be  reversed  on  account  of  the 

1.  Wilde  V.  Hart,  24  Ark.  599;  Cohn  refusal  of  a  continuance  to  obtain  the 
V,  Brownstone,  93  Cal.  362;  McDou-  testimony  of  a  witness  in  support  of 
gald  V.  Central  Bank,  3  Ga.  185;  Per-  an  answer  which  presents  no  defense, 
ley  V.  Taylor,  21  Kan.  712:  McCreary  Trammell  v.  Pilgrim,  20  Tex.  15S; 
V,  Newberry,  25  111.  496;  Dodge  v.  Claiborne  v.  Yoeman,  15  Tex.  44; 
Deal,  28  111.  303;  Fusz  v.  Trager,  39  Titus  v,  Crittenden,  8  Tex.  139;  Alex- 
La.  Ann.  292;  Waldo  V.  Beckwith,  i  anderz/.  Brown  (Tex.  Civ.  App.,  1895), 
N.  Mex.  182;  Price  v.  Lauve,  49  Tex.  29  S.  W.  Rep.  561;  White  v.  Waco 
74;  Douglass  V,  Neil,  37  Tex.  529;  Bldg.  Assoc.  (Tex.  Civ.  App.,  1895),  31 
Parker  v.  State,  24 Tex.  App.  61.  See  S.  W.  Rep.  58;  Brumby  v.  Barnard,  60 
also  Johnson  v.  Martin,  28  Ga.  183.  Ga.  292. 

X.  Clements  V.  Powell,  9 Leigh  (Va.)  Evidenoe  Bendered  ImmAtcrial  by  An- 

i;  Winter  V.  Bandel,  30  Ark.  362;  Rice  ewer. —  A    continuance    will    not    be 

V,  Arbuckle,  8  Iowa  272,  where  the  de-  granted  solely  to  allow  a  party  to  ob- 

fendant  defaulted  without  answering,  tain  evidence  on  a  point  rendered  im- 

and  then  applied  for  a  continuance.  material  by  his  own  answer.     Ballstoa 

Or,  at  least,  it  must  clearly  appear  Spa   Bank  r.  Marine   Bank,   16  Wis. 

from  the  showing  for  a  continuance  121. 

that  issues  will  arise  upon  the  trial  8.  People  v,  Jenkins,  56  Cal.  4;  Liv- 
so  as  to  make  the  testimony  material,  ingston  v.  Cooper,  22  Fla.  295:  Clem- 
Da  wsont/.  Coston,  18  Colo.  493;  H  ewes  ent  V,  Newton,  78  111.  427;  Wilker- 
V.  Andrews,  12  Colo.  161.  son  v.  Com.,  88  Ky.  29;  Henderson  v. 

Striking  out  Plea.— So  in  Woolfolk  Com.  (Ky.,  1891),  15  S.  W.   Rep.  782; 

V.    Beach,  61   Ga.   67,  a  continuance  Howard  v.  Com.  (Ky.,  1894),  26  S.  W. 

was    refused   where    the    court    had  Rep.    i;    State   v.    Rodrigues,  45  La. 

stricken  all  the  pleas  and  nothing  in  Ann.   1040;  State  v.  Hillstock,  45  La. 

the  shape  of  an  issue  was  left  for  trial.  Ann.  298;  State  v.  Primeaux,  39  La. 

Bimisriiig  laiiie. — And   in    Herd  v,  Ann.  673;  State  v,  Nash,  45  La.  .^nn. 

Herd,    71  Iowa  497,  where  the  party  1137.     See  also  Dacey  v.  People,  116 

opposing  the   continuance  dismissed  III.  555;  Smith  v.  Com.  (Ky.,  1891),  17 

the  only  issue  to  which  the  testimony  S.  W.  Rep.  868;  Kendall  v.  Com.  (Ky., 

of  the  absent  witness  would  relate.  1892),  19  S.  W.  Rep.  173. 

Unverified   Flea. — In    Thackaray    v.  Exeeptions  to  the  Bale.  —  In  Texas ^ 

Hanson,  i  Colo.  365,  it  was  held  that  however,  it   has   been   said   that  the 

a  continuance  should  be  denied  where  doctrine  of  cumulative  facts  does  not 

the    evidence    for    which     defendant  apply  to  an  application  for  a  contin- 

sought  a  continuance  would  be  inad-  uance,  especially  when  it  is  the  first 

missible,  because  he  had  not  verified  application.      Burnly   v.    State  (Tex. 

bis  plea.  App..  1890),  14  S.  W.  Rep.  1008.     But 

But  in  Capps  v.   Olive  (Tex.   Civ.  see   Robertson   v.    State  (Tex.   Crim. 

App.,  1894),  26  S.  W.  Rep.  471,  it  was  App.,  1895).  29  S.  W.  Rep.  478;  Steel 

decided  that  where  the  plaintiff  goes  v.  State  (Tex.  Crim.  App.,  1895).  30  S. 

to  trial  without  objection,  the  fact  that  W.  Rep.   1064;   Attaway  v.  State,  31 


OTMIidli  fdf  gofttlManod.       CONTINUANCES.  aimam  of  Syia«&M. 

d.  As  TO  Character  —  To  ittpdMii.— A  continuance  will  not 
be  allowed  for  the  purpose  of  producing  a  witness  to  impeach 
one  who  has  testified,  or  is  expected  to  testify,  for  the  opposite 
party.' 

To  Fortify.  —  Absence  of  a  witness  whose  presence  is  desired 
merely  to  prove  the  good  character  of  the  defendant  in  a  crim- 
inal case,*  or  of  the  witnesses  in  a  civil  case,*  is  not  a  ground  for 
a  continuance. 

e.  Departure  of  Witness  after  Attendance,— Where  a 

witness  attends  for  the  purpose  of  testifying,  his  unauthorized 
departure  may  constitute  such  a  surprise  as  to  warrant  a  post- 
ponement* or  continuance,*  especially  if  he  is  induced  to  leave 

Tex.  Criin«  Rep.  475;  Frizxell  v,  Stat^,  for  the  state  had  declared  that  if  he 

30  Tex.  A  pp.  42.  could  not  convict  the  accused  by  tell- 

Conflictittg  Evidence^— 'T\i^xt,  is  an  ing  the  truth  he  would  do  it  other- 
exception  to  the  cumulative  rule  wise.  McCurdy  v.  Terry,  33  Ga.  55; 
where  there  is  a  conflict  in  the  evi-  State  v.  Johnson,  47  La.  Ann.  1225; 
dence.  Dillingham  v.  Ellis,  86  Tex.  Stat^  v,  Spiilman,  43  La.  Ann.  looi; 
447;  Corbin  v.  People,  131  111*  616.  State  v,  Howell,  117  Mo.  307.  See 
See  also  Maynard  Vx  Cleveland,  76  also  Hamilton  Vx  State,  3  Ind.  552; 
Ga.  52.  State   v.    Perkins,   40  La.    Ann.   211; 

Alibi, — And    in    a    criminal    case  Smith  v.  State,  58  Miss»  867;  Meyers 

'*  there  cantlot  well  be  too  much  evi-  v.  Com.  (Va.,  1894),  19  S.  E.  Rep.  881. 

dence    to    make    out    a    satisfactory  Contra^   Studstill   v.   State,   7   Ga.    2; 

alibi/'    Reid  v.  State,  23  Ga.  tQO,  which  Fox  v*  State,  9  Ga.  373. 

intimates  that  under  the  rule  pf  court  Ooxitiiluanoe  Di8arecioilar7.— In  State 

then  in  force  relating  to  continuances  v,  Rorabacher,    19   Iowa  154,  it  was 

it  would  be  no  objection  that  absent  said  to  be  a  matter  peculiarly  within 

evidence  was  cumulative.  the  discretion  of  the  court,  the  exer- 

IVhere  Original  IVitness  is  a  Party,  cise  of  which  would  seldom  be  inter- 

— Though  a  party  may  testify  in  his  fered  with  by  an  appellate  court, 

own  behalf,  he  is'not  bourid  to  r#sort  Due  Diligence  must  have  been  used 

to  his  own  evidence,  and  may  have  a  td  obtain  the  testimony  in  order  to  se- 

eontinuance   for  an   absent   disinter-  cure  a  continuance.    Murphy  t/.  State, 

ested  witness  to  material  facts  known  6  Ind.  490. 

to  himself.     Fox  v,  Reynolds.  94  Ind.  2.    Miller  v.  State,   32  Tex.   Grim. 

46;  People  V,  Ah  Lee  Doon,  97  Cal.  Rep.    319;    Ballard  v.  State,   31   Fla. 

171.  266;   McNealy  v»  Stftte,  17  Fla.-  198; 

Ckaice  0/  Witnisses. — The  objedtion  People  v,  Wilson,  3  Park.  Crim.  Rep. 
that  the  testimony  of  an  absent  wit*  (N.  Y.  Oyer  &  T.  Ct.)  199.  See  also 
tiess  would  be  merely  cumulative  Smith  v.  State,  58  Miss.  867. 
cannot  apply  when  the  party  knows  In  Steele  v.  People,  45  111.  152,  the 
of  no  other  witness  by  whom  he  can  court  said  that  '*  although  good  char- 
so  well  and  clearly  prove  the  facts  as  acter  can  be  given  in  evidence  in 
by  the  absent  witness.  Corbin  v.  every  case,  if  there  id  no  other  ground 
People,  131  111.  616.  See  also  Coknley  of  defense  a  continuance  will  not  be 
V.  Lloyd,  I  Browne  (P&i.)  375.  granted  for  such  purpose  alone." 

But   in  general  a  continuance  will  8.    Turner     v,     Lumbrick,     Meigs 

not  be  granted  where  the  party  apply  (Teiln.)  7. 

ing  for  it  is  able  to  prove  tlie  facts  4i  Eldridge  v.   State,  12  Tex.  App. 

otherwise  than   by  the  witnesses   of  208;  People  t).  Severance,  67  Hun  (N. 

Whose    absence    complkitit  is   made.  Y.)  i8b,  where  the  witness  left  before 

See  XL  g.  gx  (7)  A^c»  Other  Witness  to  his  cross-examination  was  completed. 

Sdme  Factss  ihfta,  6.  Dillingham    v.    Chapman  (Tex. 

1.    Lundy   Vx    State,   44   Miss.   669,  Civ.  App.,  1895),  30  S.  W.  Rep.  677. 

where  it  Wad  alleged  that  the  absent  WitnoM  Hot  SubpOBHaed.— It  must  be 

Witness  would  testify  that  a  witness  shown  that  the  witnesi  had  been  sub- 
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by  a  person  aiding  the  opposite  party.^ 

/.  Diligence  of  Applicant-~<i)  As  a  General  Requisite, — 
A  party  is  not  entitled  to  a  continuance  on  account  of  the  absence 
of  evidence,  unless  he  has  used  due  diligence  to  procure  the 
same.* 


poenaed.     Blount  v.  Beall  (Ga.,  1894), 

22  S.  E.  Rep.  52;  Bailey  v.  Barnelly, 

23  Ga.  582.  Contra^  Searls  v,  Mun- 
son,  17  III.  560,  where  it  was  held  that 
when  witnesses  actually  attend  upon 
request  the  party's  diligence  is  as 
complete  as  if  they  attended  upon 
subpoena. 

1.  Joseph  V.  Com.  (Ky.,  1886),  i  S. 
W.  Rep.  4. 

2.  In  the  following  cases  applica- 
tions for  continuance  were  denied  for 
want  of  sufficient  diligence: 

Arkansas, — Burriss  v.  Wise,  2  Ark. 
33;  Golden  v.  State,  19  Ark.  590;  Price 
V,  State,  57  Ark.  165;  Jackson  v.  State, 
54  Ark.  243. 

California, — People  r.  Baker,  i  Cal. 
403;  Frank  v,  Brady.  8  Cal.  47;  People 
V,  Quincy,  8  Cal.  89  ;  Hawley  v,  Stir- 
ling, 2  Cal.  471;  People  v,  Jenkins,  56 
Cal.  4. 

Colorado, — Wilson  v.  People,  3  Colo. 
325;  Glenn  v.  Brush,  3  Colo.  26;  Litch- 
field V,  Daniels,  i  Colo.  268. 

Delaware.  —  Dulany  v,  Boston,  2 
Harr.  (Del.)  350. 

Georgia, — King  v.  State,  21  Ga.  221; 
Branch  v,  Du  Bose,  55  Ga.  21;  Peters 
V,  West,  70  Ga.  343. 

Idaho, — Alvord    v.  U.    S.,   1   Idaho 

585. 
Illinois, — Dunlap   v,  Davis,   10  111. 

85:  Rockford  Ins.   Co.   v.  Nelson,  75 

111.    548;  Splane  v,  Byrne,  9  111.  App. 

392;  Anheuser-Busch  Brewing  Assoc. 

V,  Hutmacher,  127  111.  652;  Stevenson 

V,  Sherwood,  22  111.  238. 

Indiana. — Cerealine  Mfg.  Co.  f.Bick- 

ford,   129  Ind.   236  ;    Chamberlain   v, 

Reid,  49  Ind.  332  ;  Wolcott  v.  Mack, 

53  Ind.  269;  Mugg  V,  Graves,  22  Ind. 

236;  Brown  v,  Shearon,  17  Ind.  239; 

Rice  V,  Derby,  7  Ind.  649. 

loiva, — Barton  v.  District  Ct.  (Iowa, 
1894),  57  N.  W.  Rep.  611;  Widner  v. 
Hunt,  4  Iowa  355;  Argall  v,  Pugh,  56 
Iowa  308;  State  v,  Spurbeck,  44  Iowa 
667;  George  v,  Swafford,  75  Iowa  491. 

Kansas. — State  v,  Rhea,  25  Kan. 
576 ;  State  v.  Winner.  17  Kan.  306 ; 
State  V,  McClain,  49  Kan.  730;  Struth- 
ers  V,  Fuller,  45  Kan.  735  ;  Parsons 
Water  Co.  v,  Knapp,  33  Kan.  752 ; 
Educational   Assoc,    v.   Hitchcock,   4 


Kan.  36 ;  State  v,  Stickney,  53  Kan. 
308. 

Kentucky, — Goodin  v.  Com.  (Ky,, 
1891),  16  S.  W.  Rep.  451 ;  Hilton  v. 
Com.  (Ky.,  1891),  16  S.  W.  Rep,  826; 
Simmons  v.  Louisville,  etc.,  R.  Co. 
(Ky.,  1892),  18  S.  W.  Rep.  1024;  Mar- 
ler  V,  Com.  (Ky.,  1894),  24  S.  W.  Rep. 
608. 

Louisiana, — State  v.  King,  31  La. 
Ann.  179;  McCarty  v,  McCarty,  19  La. 
296;  State  V,  Bassenger,  39  La.  Ann. 
918;  State  V,  Hornsby,  33  La.  Ann. 
mi  ;  Ryan  v,  Sewell,  18  La.  Ann. 
221;  Lex.  V,  Southern  Express  Co.,  23 
La.  Ann.  59. 

Minnesota, — Holmes  v.  Corbin,  50 
Minn.  209;  Washington  County  v,  Mc- 
Coy, I  Minn.  100. 

Missouri, — State  v.  Howell,  117  Mo. 
307 ;  Pier  v,  Heinrichoffen,  52  Mo. 
334  ;  State  v,  Reilly,  4  Mo.  App.  392  ; 
State  V,  Luke,  104  Mo.  563;  Blair  v, 
Chicago,  etc.,  R.  Co.,  89  Mo.  384; 
State  V,  Sneed,  91  Mo.  552;  State  v. 
Banks,  118  Mo.  117;  Scogin  v,  Huds- 
peth, 3  Mo.  123;  State  v,  Wilson,  85 
Mo.  134  ;  State  v,  Bryant.  93  Mo.  273. 

Nebraska. — Stratton  v.  Dole  ;Neb., 
1895),  63  N.  W.  Rep.  875. 

New  Mexico, — Anderson  v.  Terri- 
tory, 4  N.  Mex.  109 :  Waldo  v.  Beck- 
with,  I  N.  Mex.  182. 

New  York, — People  v,  Jackson,  in 
N.  Y.  362;  M'Kay  v.  Marine  Ins.  Co., 
2Cai.  (N.Y.)384;  Farringtonv.  Payne, 
15  Johns.  (N.  Y.)432;  Tribune  Assoc. 
V,  Smith,  40  N.  Y.  Super.  Ct.  251, 

Oregon, — Savage  v.  Savage,  10  Ore- 
gon 331. 

Pennsylvania, — Todd  v.  Thompson, 
2  DaU.  (Pa.)  105. 

South  Dakota, — Gaines  v.  White,  i 
S.  Dak.  434. 

Tennessee. — Garber  v.  State,  4 
Coldw.  (Tenn.)  161 ;  Nashville,  etc., 
R.  Co.  V,  Johnson,  15  Lea  (Tenn.) 
677  ;  Taylor  v.  State,  11  Lea  (Tenn.) 
708. 

Texas, — Brookin  v.  State,  26  Tex. 
App.  121  ;  Grissom  v.  State,  8  Tex. 
App.  386;  Laurence  v.  State,  31  Tex. 
Grim.  Rep.  601  ;  Watson  v.  BIymer 
Mfg.  Co.,  66  Tex.  558;  Poole  v,  Jack- 
son, 66  Tex.  380 ;  McKinney  v.  State 
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Applioation  by  sute. — ^A  continuance  will  not  be  granted  upon  the 
application  of  the  state  in  a  criminal  case  unless  it  makes  a  suf- 
ficient showing  of  diligence.* 

Ateent  Papen,  eto. — ^A  party  must  not  only  be  industrious  in  secur- 
ing needed  witnesses,  but  also  in  producing  such  written  evidence 
as  his  case  requires,* 

Whereabouts  of  Witnesiea. — He  must  make  diligent  search  and  in- 
quiry to  ascertain  the  whereabouts  of  his  witnesses.* 

(Tex.  Crim.  App.,  i8q5),  30  S.  W.  Rep.  books  and  papers  were  needed  and  no 

786;  Grounds  v,  Ingram,  75  Tex.  509  ;  subpoena  duces  tecum  had  been  issued; 

Brown  v.  State,  32  Tex.  Crim.  Rep.  Steed  v.  Cruise,  70  Ga.  168,  where  it 

119  ;  Stouard  v.  State,  27  Tex.  App.  i.  was  desirable  to  establish  a  copy  of  a 

Utah. — Charter  Oak  L.  Ins,  Co.  v.  lost  paper;  Fountain  v.  Anderson,  33 

Gisborne,  5  Utah  319.  Ga.    372,   and   Todd   v,  Thompson,  2 

Virginia.—  Whytheville   Ins.,   etc.,  Dall.  (Pa.)  105,  to  obtain  an  exempli- 

Co.  V,  Teiger,   90  Va.   277;  Hurd  t/.  fication  of  a  record;  Baker  z/.  Johnson, 

Com.,  5  Leigh  (Va.)  715  ;  Deanes  v.  16  Tex.  133,  a  case  of  a  lost  deposi- 

Scriba.  2   Call  (Va.)  416;   Richmond,  tion.      See  also  Finch  v.  Billings,  22 

etc.,   R.  Co.    V,   Humphreys,   90  Va.  Iowa   228  ;    Collins  v.  Frost,  54  Ind. 

425;  Schonberger  t/.  Com.,  86  Va.  489.  243:  Stewart  v,  Sutherland,   93   Cal. 

fVashington.  —  State   v.    Brooks,  4  270. 

Wash.   328;  Oregon  R.,  etc.,  Co.  v.  Defective  Acknowledgment. — Where  a 

Dacres,     i    Wash.     195  ;     Roeder    v,  deed  was  excluded  for  defective  ac- 

Brown,  i  Wash.  Ter.  112.  knowledgment,     a    continuance    was 

IVest  Virginia. — Tompkins  v.  Bur-  refused  because  the  party  offering  it 
gess,  2  W.  Va.  187;  Mullinax  v.  Way-  had  made  no  effort  to  have  it  rectified 
bright,  33  W.  Va.  84  ;  Wilson  v.  before  trial.  Threadgill  v.  Bicker- 
Wheeling,  19  W.  Va.  323.  staff  (Tex.  Civ.  App.,  1894),  26  S.  W. 

Wisconsin. — Cottrell    v.    Giltner,    5  Rep.  740. 

Wis.  270;  Congar  t/.  Galena,  etc.,  R.  Papers      Taken    by    Applicant. — In 

Co.,  17  Wis.  477  ;  Andrews  v.  Elder-  Wright  v.  Clark,  2  Greene  (Iowa)  86, 

kin,  24  Wis.   531  ;  Lavery  v.  Crooke,  a  motion    for  a  continuance   on   the 

52  Wis.  612.  ground  of  absent  papers  taken  by  the 

United  States. — Texas,  etc.,  R.  Co.  party  applying   for  the    continuance 

V.  Nelson,  50  Fed.  Rep.  814.  was  correctly  refused. 

See  also  the  cases  cited  in  the  fol-  Failure  to  Inform  Witneu.— If  a  wit- 
lowing  notes  and  subsections:  ness  is  in  possession  of  books  which 

Delay  Not  Caneed  by  Applicant. — In  would  enable  him  to  give  the  evidence 

Hooper  v.  Memphis  Branch  R.,  etc.,  desired,  it  is  culpable   negligence  in 

Co.,  19  Ga.  85,   it  was  held  that  the  the  party  who  summons  him  not  to  in- 

fact  that  a  cause  had  been   pending  form  him  that  he  will  be  called  upon 

for  four  years  was  no  reason  why  a  to  testify  from   the  books,  and  it  is 

continuance   should    not   be    granted  proper    to   refuse    a    continuance    to 

upon  a  proper  showing,  it  not  appear-  enable    the   witness    to  examine   the 

ing  that  the  delay  was  at  the  instance  books  or  produce  them  on  the  trial, 

of  the  party  applying  for  the  continu-  Spengler  v.  Davy,  15  Gratt.  (Va.)  381. 

ance.  8.    Golden   v.    State,    19   Ark.    590; 

1.  State  V.  Place,  127  Ind.  194;  State  Cohn  v.  Brownstone,  93  Cal.  362; 
V.  Norman,  16  Ind.  192.  Litchfield    v.    Daniels,    i    Colo.    268; 

In  State  v.  Flemons,  6  Ind.  279,  it  was  Freeport  v.  Isbell,  93  111.  381 ;  McKin- 

intimated   that   less   diligence   is    re-  lay   v.    Shank,   24   Ind.   258;   Hall  v. 

quired  of  the  prosecuting  officer  than  State,  8  Ind.  439;  Rice  v.  Arbuckle,  8 

of  the  accused.  Iowa  272;    Brady  v.  Malone,'4  Iowa 

2.  Broussard  v.  Trahan,  4  Martin  146;  State  v.  Murphy,  46  Mo.  430; 
(La.)  489;  Baldwin  v.  Walden,  30  Ga.  State  v.  Lange,  59  Mo.  418;  Schultz  v. 
829;  Walker  v.  Mitchell,  41  Ga.  102;  Moon,  33  Mo.  App.  329;  Anderson  v. 
and  Hunter  v.  Gaines,  19  Ark.  92, —  Territory,  4  N.  Mex.  109;  Galveston, 
cases  of  absent  documents;  State  v.  etc.,  R.  Co.  v.  Gage,  63  Tex.  568; 
Hodges,  45  Kan.  389,  where  certain  Harris  v.  State,  8  Tex.  App.  90;  Tram- 
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Piiij  to  CoofiUt  CouBooi. — And  he  cannot  plead  that  he  was  igno- 
rant of  the  innportance  of  their  testimony  where  he  negligently 
omitted  to  consult  his  counsel.* 

(2)  What  Constitutes  Due  Diligence — (%)  la  GesAna.— No  AnoLvn 
(TAffPAiiD  of  diligence  is  laid  down  by  the  courts.  It  depends 
upon  the  usual  course  of  procedure  and  course  of  business,  the 
situation  and  location  of  the  absent  witnesses  or  the  desired  evi- 
dence, the  facilities  which  may  be  employed  to  obtain  it,  and  all 
the  facts  and  circumstances  of  the  case.* 

Pkbsumption  in  Favor  op  tkial  covkt.-*— And  due  diligence  is  a  ques- 
tion upon  which  the  decision  of  the  trial  court  is  always  pre^ 
sumably  correct.* 

MosK  CAitB  AND  DiLiovNCB  are  required  in  the  case  of  nonresident 
than  in  the  case  of  resident  witnesses.*  And  where  a  contin- 
uance is  sought  on  account  of  the  absence  of  a  party  in  interest 
a  higher  degree  of  diligence  will  be  required  than  in  ordinary 
cases.*  Greater  diligence  should  be  required  on  a  second  or  any 
subsequent  application  than  on  the  first.* 

sbasonablb  3KGINNING. — A  plaintiff  must  use  due  diligence  to  pro- 
cure the  testimony  necessary  to  establish  his  case  without  waiting 
for  the  coming  in  of  the  defendant's  answer.'^  And  where  a 
cause  is  remanded  by  the  appellate  court  for  a  new  trial,  due  dili- 
gence requires  immediate  action  after  the  time  when  notice  is 
given  of  the  filing  of  the  remanding  order.®  Where  witnesses 
reside  out  of  the  state  a  party  is  not  required  to  take  steps  to 
have  them  in  attendance,  or  to  have  their  depositions  taken,  to 
meet  a  claim  set  up  by  his  adversary  in  an  amended  pleading 
until  the  amendment  is  filed.* 

In  a  Criminal  Case  it  is  not  ncccssary  for  the  defendant  to  use 
diligence  to  procure  witnesses  until  after  indictment  found.** 

mell  V.  Pilgrim,  20  Tex.  158;  Western  111.  351;  Winslow  ».  Bradley,  15  Wis. 

Union  TeK  Co.  V.  Berdine,  2  Tex.  Civ.  397;    Schlesinger   v,    Nunan,   d6    III. 

App.  5x7.  App.   525;   Mantonya  v.   Huener,  35 

In  Smith  v.  Potts,  i  Cranch  (C.  C.)  111.   App.  27;  Gates  v.   Hamilton,  la 

123,  tlie  court  declined  to  continue  a  Iowa  50.     See  also  Harris  v.  Rose,  26 

case  where  the  party  could  not  find  111.   App.  237;   Tucker  v.  Gamer,  35 

out  the  place  of  residence  of  his  wit-  Kan.  454;    Smith  v,  Cunningham,  9 

nesses.  Phila.  (Pa.)  96. 

1.  Tcvis  V,  Eliza,  7  Dana  (Ky.)  394.  6.    Shook   v.    Thomas,    21    in.   87; 

See  also  Ault  v,  Rawson,  14  III.  484.  Birks  v,   Houston,  63  111.  77;  Wilson 

S.  Per    Pinney,  J.,  in   Davis,  etc.,  v.  King.  83  111.  232.     See  also  Gay  r. 

Bldg.,  etc..  Co,' V.   Riverside  Butter,  Kendig,  2  Rob.  (La.)  472. 

etc..  Co.,  84  Wis.  262.  7.  Osborne  v.  Scott,  13  Tex.  59. 

S.  State  V.  Spooner.  41  La.  Ann.  781;  S.  Freeport  v.  Isbell,  93  III.  381. 
State  V.  Clark,  37  La.  Ann.  128;  Blair  9l  Sapp  v.  Aiken,  68  Iowa  699. 
V.  Chkago,  etc.,  R.  Co.,  89  Mo.,  384;  See  also  Knauer  v.  Morrow,  23  Kan. 
State  ».  Whitton,  68  Mo.  91;  Boone  V.  360;  Central,  etc.,  R.  Co.  v.  Hen- 
Mitchell,  33  Iowa  45.  See  also  La-  ning,  52Tex.  466;  and  VIII.  7,  y|w/W- 
very  v.  Crooke,  52  Wis.  612.  ment  of  Pleadings^  supra, 

4.  Fiske  v.  Berryhill,  10  Iowa  204;  IQ.  Din  kens  z^.  State,  42  Tex.  250^  on 

Peek  V.  Parchen,  52  Iowa  46.  the  ground  that  no  statute  authorizes 

t.  Quincy  Whig  Co.  v.  Titlson,  67  th«  clerk  to  issae  subpceaas  for  wit* 
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Umbbmittiho  DiucENCB. — If  a  party  obtains  a  postponement  of  the 
trial  until  a  later  day  in  the  term,  in  order  to  enable  him  to  get 
his  evidence,  he  must  continue  to  exercise  diligence,  or  a  continu- 
ance when  the  case  comes  on  for  trial  will  be  denied.*  The 
time  for  obtaining  absent  testimony  is  to  be  computed  not  to  the 
first  day  of  the  term  merely,  but  to  the  day  when  the  cause  is 
called  for  trial.* 

(b)  Federftl  not  GontroUed  by  Stoto  Practice. — The  question  of  diligence 
in  summoning  witnesses  and  procuring  testimony  in  the  federal 
courts  is  to  be  tested  by  the  laws  of  the  United  States,  and  is 
not  determined  by  the  practice  in  the  state  courts.* 

(c)  SubpoBna.  Depowtion,  Attachment,  or  Eecognisance—SuBKSNA. — Where  a 
witness  is  in  the  state  or  otherwise  within  the  jurisdiction  of  the 
court  so  that  he  can  be  served  by  subpoena,  the  rule  of  diligence 
ordinarily*  requires  that  a  subpoena  should  be  properly*  issued,* 

nesses  before  indictment  found ;  State  regulated  by  the  statutes  of  the  United 

V.  Barrett,  8  Iowa  536;  Salisbury  v.  States,  and  therefore  the  practice  in 

Com.,  79  Ky.  425;  Dowda  v.  State,  71  the   state   courts   in  relation  to  such 

Ga.  481.     See  also  Welch  v.  Com.,  90  matters  does  not  apply,"  citing  U.  S. 

Va.  318;  Blige  v.  State,  20  Fla.  742;  Rev.  Stat.,  §§  876.  877,  914. 

Newman  v.  State,  22  Neb.  356.  4.  For  qualifications  of  the  rule,  sec 

Diligence      before     Indictment.  —  In  VIII.  13./.  (2)  (^  Excuses  for  Omis- 

Allen  V.  State,  10  Ga.  85,  it  was  held  sion^  infra, 

that  notwithstanding  a  party  charged  5.  Beliance  upon  the  Clerk  to  renew 
with  crime  may  have  compulsory  pro-  subpoenas  for  witnesses  according  to 
cess  for  his  witnesses,  even  before  in-  his  general  custom,  without  any  mem- 
dictment  found,  still  the  omission  to  orandum  given  him  to  issue  them,  is 
use  it  is  not  such  negligence  as  will  not  sufficient  diligence.  Can  ».  Mar- 
deprive  him  of  a  continuance,  if  the  shall,  1  Bibb  (Ky.)362. 
witnesses  are  absent.  Order  for  Snmmona. — So  where  a  party 

1.  Helton  V.  Com.  (Ky.,  1890),  14  S.  knowing  where  his  witness  was  to  be 
W.  Rep.  953;  Phillips  v.  State  (Ga.,  found  did  not  indicate  it  in  his  order 
1894).  20  S.  E.  Rep.  270;  Wilson  v.  for  a  summons,  there  was  a  lack  of 
King,  83  in.  232;  Davis  v.  State,  85  diligence.  State  v.  Williams,  36  La. 
Tenn.  522;  Merchant  v.  Bowyer,  3  Ann.  854;  State  v»  Lewis,  45  La.  Ann. 
Tex.  Civ.  App.  367;  Withers  v.  State,  24. 

30  Tex.  App.  383;  St.  John  v.  Bene-  Mistake  in  Kame  of  Witness.  —  But 

diet,  12  Johns.  (N.  Y.)  418;  Powers  v.  where   by   mistake  of   the   clerk   the 

Lockwood,9  Johns. (N.Y.)  133;  Suthcr-'  Christian  name  of  the  witness  was  er- 

lin   V,  State,   108  Ind.  389.     See  also  roneously  written   in   the    summons, 

Cristman  v.  Paul,  16  How.  Pr.  (Her-  and  the  error  was  not  discovered  until 

kimer  County  Ct.,  N.  Y.)  17.  the  day  of  trial,  the  failure   to   sum- 

2.  Lewis  V,  Williams,  15  Tex.  47;  mon  the  witness  was  sufficiently  ex- 
Lamar  v.  State,  63  Miss.  265.  cused.     State  v,  Thomas^  40  La.  Ann. 

During   the    TriaL  —  So   where   the  151. 

witnesses  had  been  summoned,  and,  6.  Alabama, — Walker  v.   State,   91 

although  the  trial  lasted  eight  days,  Ala.  76. 

no  oiher  or  further  effort  was  made  California, — People  r.  Lampson,  70 

to  secure  theix  attendance,  there  was  Cal.  204.     See  also  Kuhland  v,  Sedg- 

no   error   in   denying  a  ^continuance,  wick,  17  Cal.  123. 

Brown  v.  State,  85  Tenn.  439.  Colorado,  —  Dawson    v,    Coston,   iff 

&.  Texas,  etc.,  R.  Co.  v.  Nelson,  50  Colo.  493. 

Fed.  Rep.  814,  where  the  court  pointed  Georgia, — Boardmaa   v.  Taylor,  66 

out  that   the  *'mode   of    summoning  Ga.  638;  Phillips   v.  State  (Ga.,  1894), 

witnesses,   and  taking    testimony   in  20  S.  £.  Rep.  270;  Cogswell  v.  State, 

the  courts  of  the  United   States,  is  49  Ga.  103;  Wardlaw   v,   McConnell, 
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in  due  time.*    It  must  be  delivered  to  the  proper  officer  for  service* 

46  Ga.  276;  Hood  V,  State,  93  Ga.  168.  Com.   (Ky.,  1891),  17  S.  W.  Rep.  868; 

See  also  Pledger  v.  State,  77  Ga.  243.  Kendall  v.  Com.  (Ky.,  1892),  19  S.  W. 

Illinois, — Birks   v,  Houston,  63  III.  Rep.   173;    Helm    v.  State,  67   Miss. 

77;    Cook   V,  Norwood,    106   111.   558;  563;    Gibson   v.  State,   59   Miss.   341; 

Richards    Iron   Works     v,    Glennon,  State  v,  Lange,  59  Mo.  418;  State  r. 

71  111.  11;  Moore  v.  Goelitz,  27  III.  18;  Whitton,  68  Mo.  91;  Nashville,  etc., 

Trask  v.  People,  151  111.  523;  Jamison  R.  Co.  v.  Johnson,  15  Lea  (Tcnn.)677; 

V,  People,  145  111.  357.     See  also  Chi-  Green  v.  Dunman,  35  Tex.  175;  Will- 

cago,  etc.,  R.  Co.  v,  Ingersoll,  65  111.  iams   v.  Edwards,  15  Tex.  41:  Texas, 

399;  Anheuser-Busch  Brewing  Assoc,  etc.,  R.  Co.  v,  Snyder  (Tex.,  1891),  18 

V,  Hutmacher,  127  111.  652.  S.  W.   Rep.    559;  Stegall  v.   State,  32 

Indiana, — Hutts   v,  Shoaf,  88   Ind.  Tex.  Crim.  Rep.  100;  Holt  v.  Com.,  a 

395;  Lane   v.  State,  27  Ind.  108;  An-  Va.  Cas.  156. 

derson  v.  State,  28  Ind.  22.     See  also  Ixwuffioient  Time. — It  was  held  that  a 

Noble  V,  Tillotson,  2  Ind.  553.  party  was  dilatory  where  he  failed  to 

Iowa, — Thurston  v,  Cavenor,  8  Iowa  take  out  a  subpoena  until  the  day  of 

155.  trial.  Knight  v,  ^^^iiy^  i  Ashm.  (Pa.) 

Kentucky, — Chambers  v.  Handley,  3  221;   Schultz   v.    Moon,  33  Mo.   App. 

J.  J.  Marsh.  (Ky.)  99;  Smith  v.  Com.  329;    State   v.  Venabies,  40   La.  Aon. 

(Ky.,  1891),  17  S.  W.  Rep.  868;  Benge  215;  Leary  v.  Nave,  66  Ind.  220, 

V.  Com.,  92  Ky.  i.  The  day  before  trial.  Hall  v.  York, 

Louisiana, — State  v,  Horton,  33  La.  16  Tex.  18;  Osborn  v.  Storms,  65  Ind. 

Ann.    289;    State  v,  Coudier,    36   La.  321;    San    Antonio,    etc.,    R.  Co.   r. 

Ann.  291.     See  also  State  v,  Dixon,  47  Bowles  (Tex.  Civ.  App.,  1895),  30  S. 

La.    Ann.   i;    State   v,   Ryan,   30  La.  W.  Rep.  89. 

Ann.  1 176.  Two    days    before   trial,    State    v, 

Mississippi,  —  Smith    v.    State,    58  Morgan,  39  La.  Ann.  214;   Parker  r. 

Miss.  867.  Campbell,  21  Tex.  763;  Evans i'.  Pond, 

Missouri, — Langener  v,  Phelps,  74  30  Mo.  235;    State   v.   Burns,  54  Mo. 

Mo.  189.  274;  Cole  V,  La  Chambre,  31  La.  Ann. 

New  Mexico.  —  Anderson  v,  Terri-  41. 

tory,  4  N.  Mex.  109.  Three  days  before  trial,  Parker  v, 

Texas, — McMahan    v.    Busby,    29  Leman,  10  Tex.  116;  Franklin  r.  State 

Tex.  191.  (Tex.  Crim.  App.,  1895),  29  S.  W.  Rep. 

Utah.  —  People   v.  Garns,    2   Utah  1088;  Glover  v.  State,  89  Ga.  391. 

260;  People  V,  Wiggins,  i  Utah  324.  Four  days  before  trial.  Jacks  v.  Buell, 

Virginia, — Schonberger  v,-  Com.,  86  47  Cal.  162. 

Va.  489.  Five  days  before  trial,  San  Antonio, 

Wyoming, — Kearney    Stone  Works  etc.,   R.    Co.    v.    Bowles    (Tex.    Crv. 

V,   McPherson  (Wyoming,    1895),   38  App.,  1895),  30  S.  W.  Rep.  89. 

Pac.  Rep.  920.  Seven  days  before  trial  and  returned 

*'  While  a  party  will  not  be  required  the  next  day  **  not  found,"  Henderson 

to  summon  all  the  witnesses  cognizant  v.  State,  22  Tex.  593. 

of  a  fact,   yet  when  he  ascertains  that  Nine  days  before  trial,  the  subporaa 

it  is    unknown    to    or    forgotten   by  being    then    returned    •*  not    found," 

those  to  whom  he  applies  to  give  tes-  Dean  v.  State  (Tex.  Crim.  App.,  1895), 

timony,  the  rule  of  diligence  will  re-  29  S.  W.  Rep.  477. 

quire  that  he  apply  to   and  summon  '*  A    few    days    before    the    trial," 

others  whom  he  may  believe  to  pos-  Chapman  v.  State  (Tex.  Crim.  App., 

sess  the  same  knowledge."      Cole  v.  1895),  30  S.  W.   Rep.  225;  Teague  v. 

Choteau,  18  111.  443.  State  (Tex.  Crim.  App.,  1895),  31  S. 

Konresident  Witneis. — It  is  not  due  W.   Rep.  401;  Dingman   v.    State,  48 

diligence  to  issue  a  subpoena  where  it  Wis.  485;  State  v,  Sayers,  58  Mo.  5S5. 

is  known  that  a  witness  is  a  nonresi-  2.   Unsel  v.  Com.,  87  Ky.  368. 

dent  of  the  state  and  that  a  subpoena  Party  Serving    SnbpCBna    HiniMll  — 

cannot  reach    him.     Payne    v.    First  Where  a  party  serves  a  subpoena  him- 

Nat.  Bank,  16  Kan.  147.  self  without  legal  authority,  he  is  not 

1.   Eames   v,   Hennessy,  22  III.  629;  entitled  to  a  continuance  on  account 

Miller  v.  State,  42  Ind.  544;  Dickey  v,  of  the  absence  of  the  witness.     Leary 

Morgan,  8  Blackf.  (Ind.)  533;  Smith  v.  v,  Meier,  78  Ind.  393. 
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in  due  time  ^  and  with  sufficient  information  to  enable  him  to 
find  the  witness,*  and  it  must  be  served^  also  in  due  time*  and 
in  such  a  manner  that  the  witness  is  bound  to  obey.* 

Dbposition. — Where  a  witness  is  in  infirm  health*  or  resides  out 
of  reach  of  the  process  of  the  court,  due  diligence  should  be  used 
to  obtain  his  deposition.'' 

1.  Brown  v.  State,  34  Tex.  286.  witness  because  his  fees  had  not  been 

2.  People  V,  Williams,  24  Cal.  31;  tendered  him,  where  his  absence  was 
State  V.  Johnson,  47  La.  Ann.  1225,  caused  by  sickness  and  was  not  from 
where  the  sheriff  was  not   informed  unwillingness  to  attend. 

whether  the  witness  was  white  or  col-  6.  Mantonya  v.  Huerter,  35  111.  A  pp. 

ored;  State  v.  Lewis,  45  La.  Ann.  74;  27. 

Saul  V,  See,  2  La.  131;  Golding  v.  Cas-  7.  Arkansas,  — Burriss   v.    Wise,    2 

tro,  20  La.  Ann.  458;   State  v,  O'Fla-  Ark.  33. 

herty,  7  Nev.  153.  California,  —  Pierson  v.   Holbrook, 

8.  Hall  V,  York.    16  Tex.  18;  Tittle  2  Cal.  598;  Lightner  v.  Menzel,  35  CaL 

V.  Vanleer  (Tex.  Civ.  App.,  1894),  27  452. 

S.   W.    Rep.   736;  State   v.   Brooks,   4  Delaware.  —  Parrish   v,  Gardner,   3 

Wash.  328;  Gladden  v.  State,  12  Fla.  Harr.  (Del.)  495. 

562;  Bailey  v.   Barnelly,  23  Ga.  582;  Florida.  —  Harrell   v,    Durrance,   9 

Wright  V.  State,  18  Ga.  383;  Lumpkin  Fla.  490. 

V,   Respess,  68  Ga.   822;  Edwards   v.  Georgia.  —  Walker  v,  Floyd,  30  Ga. 

State,  69  Ga.  737;  Lewis  v.  State,  89  237;  Rome  R.  Co.  v,  Barnett,  94  Ga. 

Ga.  S05;  Wiggins  t/.  State,  84  Ga.  488.  446;  McGinnes   v.   McGinnes,  23  Ga. 

Where  it  was  not  discovered  until  613;  Boyd   v,  McFarlin,    58  Ga.    208; 

the  moment  of  trial  that  the  sheriff  Moody  v.  Davis,  10  Ga.  403;  Butler  v, 

had  failed  to  summon  the  witness,  it  Ambrose,  51  Ga.  152;  Martin  v.  An- 

was  held  that  a  continuance  should  derson,  21  Ga.  301. 

have  been  granted.     State  v,  Briggs,  Idaho, — Alvord   v,    U.  S.,  i    Idaho 

34  La.  Ann.  69.  585. 

Ftoof  of  Service. — In  Gordon  v.  Spen-  Illinois, — Gass   v,    Howard,  43   111. 

cer,  2  Blackf.  (Ind.)  286,  it  was  held  223;    Fisher    v,    Greene,   95    ill.    94; 

that  if  a  continuance  is  sought  because  Walker  v,  Douglas,  70  111.  446. 

of  the  absence  of  a  witness  who  has  Indiana, — Benson  v,  McFadden,  50 

been   subpoenaed   the   return    of    the  Ind.  431;  McDermott  z/.  State,  89  Ind. 

sheriff  must  be  produced.  187;  Ohio,  etc.,  R.   Co.   v,  Wrape,  4 

4.  Brown  v,  Abilene  Nat.  Bank,  70  Ind.  App.  108;  Marks  v.  State,  loi 
Tex.  750:  Pulliam  v.  Webb,  26  Tex.  95.  Ind.  353. 

5.  People  V,  Tocelyn,  29  Cal.  562.  Iowa. — Adams  v.  Peck,  4  Iowa  551; 
Tender  of  Witneas   Feet. — Due  dili-  Cole   v.   Strafford,    12   Iowa   345;  Ft. 

gence  requires  a  compliance  with  such  Dodge  v.  Minneapolis,  etc.,  R.  Co.,  87 

provisions  of  the  law  as  require  the  Iowa  389;  State  v.  Farrington  (Iowa, 

tender    of   witness    fees   in   order  to  1894).    57   N.  W.  Rep.  606;  Owens  v. 

make    it   incumbent    upon   a   witness  Hart,  66  Iowa  565;  Hardin  v.  Iowa  R., 

to  obey  a  subpoena.     Texas,  etc.,  R.  etc.,  Co.,  78  Iowa  726. 

Co.  V,  Nelson,  50  Fed.  Rep.  814;  Doll  Minnesota,  —  Holmes  v,  Corbin,  50 

V.  Mundine  (Tex.  Civ.  App.,  1894),  26  Minn.  209. 

S.  W.  Rep.  87;  Kimball  v,  Bryan,  56  Mississippi. — Maxey   v.    Strong,   53 

Iowa  632;    Bryce  v.   Jones,  38   Tex.  Miss.  280. 

203,  the  latter  case  limited  in  Texas  Missouri.— StdX^  v,  McCoy,  11 1  M^). 

Transp.   Co.  v,    Hyatt,   54  Tex.   213,  517;  Hamiltons  v.  Moody,  21  Mo.  79; 

where  it  was  said  that  it  is  not  a  gen-  Harris  v,    Powell,   56  Mo.    App.    24; 

eral  rule  in  Texas  that  on  a  first  appli-  Langener  v,  Phelps,  74  Mo.  189;  State 

cation  for  continuance  the  application  v.  Carter,  98  Mo.  176. 

must  show  that  the  fees  of  the  absent  Pennsylvania.— Clark  v,  Cochran,  i 

witness  have  been  tendered.  Miles  (Pa.)  282;  Koecker  v.  Koecker, 

In  Dillingham  v.  Ellis,  86  Tex.  447,  7  Phila.  (Pa.)  364. 

it  was  held  reversible  error  to  refuse  Texas, — Galveston,  etc.,  R.  Co.  v. 

a  continuance   for   the  absence  of  a  Gage,  63  Tex.  568;  Texas,  etc.,  R.  Co. 
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ATTACHMKMT.-^In  iDany  cases  it  Is  held  that  if  a  witness  fails  to 
attend  in  obedience  to  a  subpoena  an  attachment  should  be  ob- 
tained as  soon  as  his  absence  is  discovered,  or  would  be  discovered 
by  proper  diligence.* 

kbcogniiancb  to  ArrBAk  amd  Tsmrv.  «•*-•  Where  the  law  provides  for 

V.  Hardin,  62  Tex.  369;  Stinnett  v. 
Rice,  36  Tex.  106;  McMahan  v.  Busby, 
99  Tex.  191;  Gulf,  etc.,  R.  Co.  v. 
Wheat,  68  Tex.  133;  Green  v.  Crow, 
17  Tex.  180;  Hunt  v*  Makcmson,  56 
Tex.  9;  Johnson  v.  Evans,  15  Tex.  39; 
Hipp  V.  Robb,  7  Tex.  67;  Little  r. 
State,  75  Tex.  616:  Missouri  Pac.  R. 
Co.  V.  Shuford,  7a  Tex.  165;  Bowen  v. 
State,  3  Tex.  App.  617;  Southern  Cot* 


Miss.  60;  Penn  v.  State,  62  Miss.  450; 
Lamar  v.  State,  63  Miss.  265;  Stewan 
V.  State,  50  Miss.  587.  See  also 
Strauss  v.  State,  58  Miss.  53. 

Missouri. — English  v.  Mullanphr,  I 
Mo.  780;  State  v.  Walker,  69  Mo.  374; 
State  V.  Andrew.  76  Mo.  loi;  State  v. 
White    (Mo.,    1895),   29    S.    W.    Rep. 

591. 
New    Mexico.  —  Faulkner     v,  Ter- 


ton    Press,   etc.,   Co.   v.    Bradley,  52    ritory  (N.  Mex.,   1892),  30  Pac.  Rep. 
Tex.  587;  Western  Union  Tel.  Co.  v.     905- 


Rosentreter,  80  Tex.  406;  East  Line, 
etc.,  R.  Co.  V.  Scott,  71  Tex.  703;  Gen- 
try V.  State  (Tex.  Crim.  App.,  1892), 
2o  S.  W.  Rep.  551;  Evans  v.  State 
(Tex.  Crim.  App.,  1895),  31  S.  W. 
Rep.  648. 

VirgiHta, — Philadelphia  F.  Assoc, 
r.  Hog  wood,  82  Va.  342. 

Sending  a  MesMagtr.  —  In  Jeter  v. 
Heard,  12  La.  Ann.  3,  it  was  held 
that  a  party  who,  instead  of  taking 
out  a  commission  to  examine  a  wit- 
ness in  another  parish,  dispatches  a 
special  messenger  to  bring  him  to 
court,  assumes  the  risk  of  his  absence 
at  the  trial. 

Illinois. — In  Marble  v.  Bonhotel,  35 
III.  241,  it  was  held  that  a  party  can- 
not rely  upon  the  attendance  of  a  resi> 
dent  witness  under  a  subpoena,  and 
must  take  his  deposition  if  possible. 
See  also  Quincy  Whig  Co.  v.  Tillson, 
67  111.  351;  Coffey  V.  Fosselman,  72 
III.  69. 

The  Biekneit  of  a  Puty  is  an  insuffi- 
cient excuse  for  his  failing  to  attend 


the  taking  of  the  deposition  of  a  wit-     W.  Va.  447. 


Tennessee, — Sec  Brown  v.  State,  85 
Tenn.  439. 

Texas. — Hyde  v.  State,  16  Tex.  445; 
Robertson  v.  State  (Tex.  Crim.  App., 
1895),  29  S.  W.  Rep.  478;  Scott  r. 
State  (Tex.  Crim.  App.,  1894).  25  S. 
W.  Rep.  783;  Rowland  v.  Wright,  64 
Tex.  261;  Stultz  r.  State  (Tex.  Crim. 
App.,  1894),  24  S.  W.  Rep.  649:  Freese 
V.  State  (Tex.  Crim.  App.,  1893),  21 S. 
W.  Rep.  189;  Holland  r.  State,  3d  Tex. 
474;  City  Nat.  Bank  v.  Stout,  61  Tex. 
567;  Jackson  v.  State,  23  Tex.  App. 
183;  Hennessy  v.  State,  23  Tex.  App. 
340;  Massie  v.  State,  30  Tex.  App.  64; 
Blain  v.  State  (Tex.  Crim.  App.,  1895), 
31  S.  W.  Rep.  368;  Bryce  v.  Jones.  38 
Tex.  205;  Marry  v.  State,  i  Tex.  App. 

174. 

The  Texas  cases  above  cited  are  con- 
trolled by  Texas  Code  Crim.  Pro.,  art. 
560,  subd.  2,  which  provides  that  it 
shall  not  be  sufficient  diligence  to  have 
issued  a  subpoena  where  the  law  au- 
thorises an  attachment. 

West  Virginia. — Davis  r.  Walker,  7 


ness  where  it  appears  that  the  deposi- 
tion might  have  been  attended  to  as 
advantageously  by  an  attorney.  Globe 
Mut.  Ins.  Co.  V.  Carson,  31  Mo.  218. 

1.  Alabama. — See  Childress  v.  State, 
86  Ala.  77. 

California. — People  v.  Weaver,  47 
Cal.  206. 

(7^or^/a.— -Malone  v.  State,  49  Ga. 
215.  See  also  Wright  v.  State,  18  Ga. 
383;  Freeman  v.  State,  78  Ga.  663. 

/llinois.^Shook  v.  Thomas,  2i  111. 

87. 

Indiana.  —  Rodgers   v.   McLeary,  5 

Ind.  236. 
Mississippi. — Thomas  v.  State,  61 


OflEir  of  AttMhaient.— The  court  may 
properly  proceed  with  the  trial  after 
having  offered  to  issue  an  attachment 
for  the  absent  witnesses,  which  the 
party  declines  to  accept.  State  7. 
Gray,  I9  Nev.  212. 

Motion  Ivr  Attaehmont. — lo  Rnonals 
V.  Aycock,  78  Ga.  553,  the  court  dis- 
approved the  practice  of  placing  the 
onus  of  attaching  witnesses  on  the 
party  at  whose  instance  they  had  beeo 
subpoenaed,  and  considered  it  thedaty 
of  the  court  to  move  io  the  matter, 
unless  a  case  had  been  repeatedly  con- 
tinued on  account  of  the  absence  of 
the  same  witness. 
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putting  witnesses  under  recognizance  to  appear  and  testify,  a  party 
should  avail  himself  of  such  provisions  if  ordinary  prudence  re- 
quires it.* 

(d)  Ezoosefl  for  Omlasion — SumaENT  Excuses.  —  Where  a  party  has  not 
summoned  an  absent  witness  or  taken  his  deposition,  it  is  a  valid 
excuse  that  there  was  not  sufficient  time  after  the  institution  of 
the  suit*  or  knowledge  of  its  pendency,*  or  after  the  finding  of 
the  indictment,'*  or  that  the  wrong  person  was  subpoenaed  by  mis- 
take,* or  that  the  clerk  of  the  court  sent  the  subpoenas  for  service 
to  the  wrong  county,®  or  that  the  party  was  justified  in  supposing 
that  subpoenas  had  been  duly  issued  and  delivered  to  the  proper 
officer,'^  or  that  the  witness  is  too  ill  to  attend  or  to  give  his  de- 
position,® or  that  the  witness  had  been  moving  about  from  place 
to  place  in  another  state  in  the  discharge  of  his  military  duties,* 
or  that  the  witness  departed  from  the  territorial  jurisdiction  of  the 
court  without  the  knowledge  of  the  party  desiring  his  testimony, 
almost  immediately  after  the  commencement  of  the  suit.*® 


1.  Malone  v.  State*  49  Ga.  215;  Hil- 
ton r.  Com.  (Ky.,  1891),  16  S.  W.  Rep. 
826. 

2.  Hirsch  v,  Ferris,  i  Colo.  402; 
Hartley  v.  Conn,  4  Tex.    Civ.    App. 

299- 

Or  not  sufficient  time  after  the  sub- 
stitution of  an  administrator  of  a  de- 
ceased plaintiff.  Vanaukin  v.  Whit- 
sell,  29  Ind.  508. 

BioknMi  of  a  Party  does  not  excuse 
his  lack  of  diligence  in  procuring  tes- 
timony unless  it  be  shown  that  there 
was  not  sufficient  time  between  the 
service  of  process  and  the  commence- 
ment of  the  illness  to  enable  the  party 
to  procure  the  testimony.  Deming 
V,  Ferry,  8  Ind.  418,  where  the  court 
queries  whether  sickness  will  in  any 
case  be  a  sufficient  excuse  unless  it  be 
such  as  to  disable  the  party  from  em- 
ploying an  agent.  See  also  Duggar 
V.  Lackey,  85  Ga.  631. 

8.  Payne  v.  Cox,  13  Tex.  480. 

4.  Gross  V.  State,  2  Ind.  135,  where 
defendant  was  put  on  trial  two  days 
after  the  finding  of  the  indictment. 
Montgomery  v.  Citizens*  Mut.  Ins. 
Co.,  18  La.  Ann.  227;  State  v,  Moul- 
trie, 33  La.  Ann.  1146;  Newman  v. 
State,  22  Neb.  356;  Conley  v.  People, 
80  111.  236;  State  V,  Hagan,  22  Kan. 
490;  State  V,  Nash,  7  Iowa  347;  Metts 
V.  State,  29  Ga.  271.  Sec  also  VIII. 
6.  b.  In  Criminal  Casfs^  supra, 

5.  Myers  v.  Trice,  86  Va.  835.  the 
error  not  being  discovered  until  the 
evening  before  the  trial.  See  also 
State  V.  Burwcll,  34  Kan.  312. 


6.  Hill  V.  State  (Miss.,  1895),  17  So. 

Rep.  375. 

7.  Deford  v,  Hayes,  6  Munf.  (Va.) 

390. 

8.  Allen  v.  Downing,  3  111.  454;  Doll 

r.  Mundine,  84  Tex.  315;  Davis,  etc., 
Bldg.,  etc.,  Co.  V.  Riverside  Butter, 
etc.,  Co.,  84  Wis.  262:  State  v.  Mad- 
dox,  117  Mo.  667.  See,  however, 
Wilson  V,  King,  83  111.  232  ;  Wor- 
sham  V,  McLeod  (Miss.,  1891),  11  So. 
Rep.  107. 

Contra. — Sickness  of  a  witness  not 
summoned  was  held  no  ground  for  a 
continuance  in  Soey  v.  Soey,  13  La. 
424;  Leckiet^.  Crain,  12 La.  432;  Smith 
V,  Com.  (Ky.,  1891),  17  S.  W.  Rep, 
868;  Craft  v.  State  (Tex.  Crim.  App., 
1895),  31  S.  W.  Rep.  367;  Langener  v. 
Phelps,  74  Mo.  189. 

9.  Terre  Haute,  etc.,  R.  Co.  v.  Nor 
man,  22  Ind.  63. 

10.  Hirsch  v.  Ferris,  i  Colo.  402. 
See  also  Sprague  v.  Heaps,  7  111.  App. 

447. 
Knowledge  of  Intended  Departure.—' 

But  where  the  applicant  knows  of  the 
intended  departure  of  the  witness  and 
takes  no  steps  to  subpoena  him  or  ob- 
tain his  deposition,  a  continuance 
should  not  be  granted.  Thurston  v. 
Cavenor,  8  Iowa  155;  State  v.  Carter, 
98  Mo.  176;  Davidson  v.  Brown,  4 
Binn.  (Pa.)  243;  People  r.  Wiggins,  i 
Utah  324;  People  v.  Garns,  2  Utah 
260;  People  V,  Ah  Lee  Doon,  97  Cal. 
171:  Griffin  v,  Polhemus,  20  Cal.  181; 
Frank  v.  Brady,  8  Cal.  47;  Galveston, 
etc.,    R.   Co.   V.  Gage,   63  Tex.  568; 
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The  sudden  death  of  a  witness,  and  insufficient  time  to  summon 
another  to  the  same  point,  may  relieve  a  party  from  the  imputa- 
tion of  negligence.* 

Unexpected  abandonment  of  a  party  by  his  counsel  may  excuse 
the  failure  to  issue  subpoenas  in  time.* 

The  law  does  not  require  a  party  to  summon  himself.' 

Failure  to  take  out  an  attachment  is  excused  where  the  witness 
is  sick,*  or  has  secreted  himself  to  avoid  an  attachment.* 

And  when  the  state,  in  a  criminal  case,  has  a  witness  recognized 
to  appear  and  testify  in  its  behalf  it  is  not  necessary  for  the  ac- 
cused to  have  such  witness  recognized  to  appear  and  testify  for 
him,  nor  to  have  a  subpoena  issued  for  or  served  on  him.* 

insufficibnt  Excuses — It  is  uo  cxcuse  for  failure  to  summou  a  wit- 
ness, or  to  take  his  deposition,  that  he  is  the  opposite  party  to  the 
suit,'''  or  a  practising  attorney  in  the  court  ® — unless  he  is  in  the 
habit  of  attending  the  court  and  has  promised  to  do  so  • — or 
sheriff  of  the  county,*®  nor  that  the  witness  has  been  summoned 
by  the  opposite  party,**  nor  that  he  has  promised  to  attend.** 

Campbell  v,  McCoy,  3  Tex.  Civ.  App.  9.  White  v.    Lynch,   2    Dall.  (Pa.) 

298;  Texas,   etc.,    R.  Co.  v.  Hall,  83  183,  interpreted  in  Parker  r.  Leman, 

Tex.  675.  10  Tex.  116. 

And  the  same  diligence  is  required  10.  Adair  v.   Cooper,  25   Tex.  54S, 

where  a  nonresident  witness   comes  where  the  court  said:  "The  applica- 

within  reach  of  a  subpoena  and  then  tion  does  not  state  that  the  witness 

goes  away.     Langener  v.  Phelps,  74  was  accustomed  to  attend  the  sessions 

Mo.    189  ;    Anheuser-Busch    Brewing  of  the  District  Court  in  the  discharge 

Assoc.    V,    Hutmacher,    127   III.   652;  of  his  duties  as  sherifif,  nor  does  it 

Cook  V.  Norwood,  106  111.  558.  state  that  the  party  applying  for  the 

In  Antioipatioxi  (tf  Kew  Trial. — Where  continuance   expected    him   to  be  in 

the  jury  failed  to  agree  on  a  criminal  attendance." 

trial,  the  failure  of  the  state's  attor-  11.  Huttsv.  Shoaf,88  Ind. 395:  State 

ney  to  hold   the  witnesses  in  antici-  v.  Horton,  33  La.  Ann.  289:  Moore  r. 

pation  of  another  trial  at  the  same  term  Goelitz,  27  111.  18;  State  v.  Hayden.  45 

was  not  such  negligence  as  to  defeat  Iowa  11.    See  also  Walker  v.  Douglas, 

his  motion  for  a  continuance  on  the  70    111.    446.       Compare    Maynard   v. 

ground  of  the  absence  of  one  of  the  Cleveland,  76  Ga.  52. 

witnesses  whose  attendance  could  not  18.  Wilkins  v,  Moore,  20  Kan.  53S,* 

be  procured  at  that  term.      State  v,  Swenson   v.    Aultman,   14   Kan.  273; 

Miller,  65  Iowa  60.  Clouston  r.  Gray,  48  Kan.  31;  Caoip- 

1.  Long  V,  McDonald,  39  Ga.  186.  bell  v.  McCoy,  3  Tex.  Civ.  App.  298; 

8.  Wray  V.  People,  78  111.  212.  Texas,  etc.,  R.  Co.  v.   Hall,  83  Tex. 

8.  Douglass  V.  Blakeraore,  12  Heisk.  675;  Mackubin  v.  Clarkson.  5  Minn. 
(Tenn.)  564,  where  the  party  was  too  247;  Frank  v,  Brady,  8  Cal.  47;  Light- 
ill  to  attend.  ner  v,  Menzel,  35  Cal.  452;  Parrish  r. 

4.  Allen  V.  Downing,  3  111.  454.  Gardner,  3    Harr.   (Del.)  495;  Hill  v. 

5.  State  V,  Walker,  69  Mo.  274.  Fond  du  Lac,  56  Wis.   242;   State  v. 

6.  Saylor  v.  Com.  (Ky.,  1895),  30  S.  Cross,  12  Iowa  66;  Foster  v.  Hinson, 
W.  Rep.  390,  where  the  court  said  76  Iowa  714;  Dimmey  v.  Wheeling, 
that  "  the  accused  has  a  right  to  rely  etc.,  R.  Co.,  27  W.  Va.  32;  Doc  v. 
upon  the  good  faith  of  the  common-  Johnson,  3  111.  523;  Day  v,  Gelston, 
wealth  and  to  expect  the  attendance  22  111.  103;  State  v.  Shreve,  39  Mo. 
of  the  witness."  90;  Langener  v.  Phelps,  74  Mo.  189; 

7.  Boardman  v,  Taylor,  66  Ga.  638;  Rome  R.^Co.  v.  Barnett,  94  Ga.  446; 
Brice  v.  Shultz,  6  Phila.  (Pa.)  264.  Blount  v,   Beall  (Ga.,  1894),  22  S.  £. 

8.  Walker  v,  Floyd,  30  Ga.  237;  Rep.  52;  Freeland  v.  Howell,  Anlh. 
Parker  v,  Leman,  10  Tex.  116.  (N.  Y.)  198;  Marks  v.  State,  loi  Ind. 
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(e)  Judioial  Voiiee. — In  determining  what  diligence  has  been 
used  to  obtain  evidence  the  court  will  consider  not  only  the  affi- 
davit for  a  continuance,  but  facts  within  its  judicial  knowledge  of 
the  geography  of  the  country  *  and  means  of  communication.* 

14.  Newly  Discovered  Evidence. — Newly  discovered  evidence 
may  be  ground  for  a  continuance^  or  postponement,*  even  after 
the  trial  has  commenced  ;  *  but  it  must  be  shown  that  it  could  not 
have  been  sooner  discovered  by  the  use  of  proper  diligence.* 

15.  Surprise  on  the  Trial — Sufficient  Oroand. — Surprise  on  the 
trial  such  as  to  justify  a  continuance  may  occur  where  evidence 
is  introduced  which  could  not  have  been  anticipated  from  the 
pleadings;''  or  where  evidence  is  objected  to,  and  ruled  out,  con- 
trary to  an  agreement  between  counsel;®  or  where  a  party  has 
been  misled  by  a  witness  to  rely  upon  his  testimony  on  a  mate- 
rial point ;  •  or  where  the  testimony  of  a  witness  is  materially  dif- 
ferent from  that  given  by  him  on  a  former  trial.*® 

353;  Toledo,  etc.,  R.  Co.  v.  Stephen-  Terre  Haute  to  Evansville  in  a  few 
son.  131  Ind.  203.  See  also  Fiske  v,  hours  ;  and  in  Kirland  v,  Kline,  16 
Berryhill,  10  Iowa  203.  Ind.  313,  that  Dayton,  Ohio,  is  within 

nonresident  Witness. — In  a  criminal  five  hours'  ride  of  Indianapolis,  Ind. 
case,  it  was  held  that  if  a  defendant  See  also  State  v,  Norman,  16  Ind.  192; 
has  relied  on  the  promise  of  a  material  Murphy  v.  State,  6  Ind.  490. 
witness  to  attend  the  trial,  and  for 
that  reason  has  omitted  to  take  his 
deposition,  and  the  witness  resides 
beyond  the  jurisdiction  of  the  court,  a 
continuance  should  be  granted.  People 
V.  Brown,  46  Cal.  103;  People  v.  Ver- 
milyea,  7  Cow.  (N.  Y.)  369. 

And  where  a  defendant,  having  good 
reason  to  believe  that  his  codefend- 
ant,  who  was  a  resident  of  Canada, 
would  be  present  at  the  trial  as  he 
had  promised,  had,  in  reliance  on 
such  promise,  failed  to  take  his  testi- 
mony, a  continuance  was  granted  to 
allow  such  testimony  to  be  taken. 
Mowat  V,  Brown,  17  Fed.  Rep.  718. 

In  Knauer  v.  Morrow,  23  Kan.  360, 
and  Brown  v.  State,  65  Ga.  332,  the 
circumstances  were  held  to  justify  the 
party  in  relying  upon  a  nonresident 
witness's  promise  to  attend. 

In  Gass  v.  Howard,  43  111.  223; 
Hamiltons  ».  Moody,  21  Mo.  79,  and 
Campbell  v.   Blanke.   13  Kan.  62,  the 


8.  Campbell  v,  Sproat,  i  Yeates 
(Pa.)  20,  a  discovery  of  a  material 
witness  in  another  state  ;  Chester 
Church  V.  Blount,  70  Ga.  779;  Berry 
V.  Metzler,  7  Cal.  418. 

4.  Perkins  v,  Whitney  (Supreme 
Ct.),  34  N.  Y.  St.  Rep.  951. 

5.  Holmes  v.  Dobbins,  19  Ga.  630. 

6.  Teague  v.  State  (Tex.  Crim. 
App  ,  1895),  31  S.  W.  Rep.  401; 
Wheeler  v.  Styles,  28  Tex.  241; 
Baldessore  v,  Stephanes,  27  Tex.  455; 
Pulliam  V,  Webb,  26  Tex.  95;  Free- 
man V,  Tinsley,  50  111.  497;  Rosset  v, 
Groer,  3  W.  Va.  i;  State  v.  Bell,  49 
Iowa  441;  Farmer  v.  State  (Ga., 
1894),  20  S.  E.  Rep.  494. 

7.  Davis  V.  Millaudon,  14  La.  Ann. 
820;  Jourdan  v,  Healey  (C.  PI.),  46 
N.  Y.  St.  Rep.  198;  Garrett  v.  Carl- 
ton, 65  Miss.  188.  See  also  State  v. 
Lyon,  I  N.  J.  L.  462. 

8.  Cherokee,  etc.,  Coal,  etc.,  Co.  v. 
Wilson,  47  Kan.  460,  where  a  party 


promise  of  a  witness  residing  out  of     had  failed  to  summon  witnesses  be- 
the  state  was  not  accepted  as  a  suffi-    cause  he  relied  on  the  agreement  of 


cient  excuse  for  want  of  diligence. 

1.  Black    V,    Appolonio,    i     Mont. 

342. 

2.  Black    V,    Appolonio,    I    Mont. 

342. 

In  Ward  v.  Colyhan,  30  Ind.  395, 
the  court  took  judicial  knowledge  of 
the  fact  that  a  person  can  travel  from 


counsel  for  the  opposite  party,  that  a 
transcript  of  their  testimony  should 
be  admitted  without  objection.  For 
a  similar  case  see  Texas,  etc.,  R.  Co. 
V,  Boggs  (Tex.  Civ.  App.,  1895),  30  S. 
W.  Rep.  1089. 

9.  Maynard  v,  Cleveland,  76  Ga.  52. 

10.  Withers  v.  State,  23  Tex.  App. 
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So  a  party  may  be  surprised  by  the  discovery  of  an  alteration 
in  a  written  instrument  introduced  in  evidence,^  or  by  a  special 
claim  not  introduced  in  proper  season,*  or  by  the  unexpected 
departure  of  a  material  witness  after  the  trial  has  commenced,* 
or  before  his  examination  is  concluded,*  or  by  the  unexpected 
impeachment  of  a  witness  by  the  opposite  party,*  or  by  an  erro- 
neous ruling  sustaining  objections  to  depositions.*  Newly  dis- 
covered  evidence  may  be  ground  for  a  continuance  even  after 
the  trial  is  commenced.'' 

Iniaffloient  Groand. — But  a  party  cannot  have  a  continuance  where 
his  surprise  is  due  to  a  lack  of  diligence  on  his  part,^  or  a  mistake 
of  law,*  or  where  he  is  surprised  by  the  introduction  of  evidence 
which  is  not  material,**  oi  where  his  application  is  for  the  mere 
purpose  of  getting  better  proof.** 

notion  and  Affldayit. — In  all  cases  of  surprise  the  application  must 
be  made  at  the  earliest  opportunity,  and  without  unreasonable 
delay,**  and  must  be  accompanied  by  affidavit.** 

16.  Intoxication  of  Party  on  the  TriaL  —  It  is  not  commendable 
practice  for  a  court  to  stop  the  trial  of  a  cause  and  continue  the 
same  on  the  ground  of  the  intoxication  of  the  party  in  whose 
behalf  the  application  is  made.** 

396.     See    also    Roach    v.    State,   ai         7.   Holmes  v.  Dobbins.  19  Ga.  630. 

Tex.  App.  249.  ••  Wilcox  v.   Mims  (Ga.,    1894',  20 

Where  a  witness  for  the  state  testi-  S.    E.  Rep.  382,  where  due  diligence 

fied  that  the  defendant  had  made  in-  would  have  enabled  counsel  to  know, 

criminating    statements   in   the   prcs-  before  announcing  ready  for  trial,  that 

ence   of  himself    and   two  others,  it  interrogatories    taken    in     the  cause 

was  held  reversible  error  to  refuse  a  were  not  in  the  clerk's  office.     See  aUo 

continuance  for  the  purpose  of  pro-  House  v.  Cessna,  6  Tex.  Civ.  App.  7; 

ducing    the   other  two    witnesses   to  Texas  Pac.  R.  Co.  r.  Buckelew,  3Tex. 

contradict    the   testimony.     State    v.  Civ.  App.  272;  Branch  v,  DuBose.  55 

Newsun  (Mo.,  1895).  31   S.    W.   Rep.  Ga.  21;   iEtna  Ins.  Co.  r.  Sparks.  62 

605.  Ga.  187;  State  r.  Luke,  104  Mo.  563; 

1.   Hastings  r.  Hastings,  31  Cal.  95.  Smith   v,  Holebrook,  2  Root  (Conn.) 

But  he   must  move    promptly.  Mc-  45;  Violet  v.  Rose,  39  Neb.  660;  Clay 

Lear  v,  Hapgood.  85  Cal.  557-  i'-  Oldham.  3  Martin,  N.  S.  (La.)  277- 

8.  Money  v,  Tobias,  12  Johns.  ^N.         9.  McDonald  v.  Weir.  76  Mich.  243; 

Y  )  423      See   also   Simon   v.    Myers,  McCutchin   r.  Bankston,  2    Ga.  247- 

68  Ga.  75.  Long  v.  Huggins,  72  Ga.  777. 

8.  Costigan  v.  Com.  (Ky.,  1889),  12         10.  Perley  v.  Taylor.  21  Kan.  712. 
S   W.  Rep.  629;  Joseph  v.  Com.  (Ky..         11.  Dyson  r.  West.i  Har.  &  J.(Md.) 

1886),  iS.  W.  Rep.  4;  Price  V.  People.  57i;    Clinton    ».    Hopkins,    2    Root 

131  111.  223;  Searls  r.  Munson,  17  111.  (Conn.)  25. 

560:  Eldridge  r.   State,  12  Tex.  App.         12.  Nickens  v.  State.  55    Ark.   567; 

208*  Cotton  V,  State.  4  Tex.  260.  Ferrer  ».  Home  Mut.  Ins.  Co..  47  Cal. 

4.'  People    V,    Severance,   67     Hun  416;  McLear  v.  Hapgood,  85  Cal.  557: 

(NY)  182.  Doyle  v,  Sturla,  38  Cal.  456:  Budd  v. 

6    Reid  v.  State,  13  Ga.  190.  Ho'lden,  28  Cal.  125;  Stewart  r.  Smith, 

e!  Grigsby  v.  May.  57  Tex.  255.  m  Ind.  526;  McCutchin  v.  Bankston, 

Or    where    depositions    were    sup-  2  Ga.  245;    Childs  v.  State,    10  Tex. 

pressed  upon  exceptions  not  filed  until  App.  183;    Dueber  Watch  Case  Mfg 

after  the  commencement  of  the  trial.  Co.  v.  Lapp.  35  111.  App.  372. 
Moore  v.  Smith.  88  Ky.  151.     But  not        18.  McKinney  v.  Jones.  55  Wis.  48 

where  ample  notice  of  the  objections  People  v.  Syroonds,  22  Cal.  349. 
had  been  given.     Allen  v.  Hoxey,  37        14.  Charles  v.  People's   Ins.  Co.,| 

Tex.  320.  Colo-  419- 
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17.  Another  Suit  Pending. — See  article  ANOTHER  SuiT  PENDING. 

18.  Miscellaneous. — The  foregoing  sections  embrace  most  of  the 
grounds  upon  which  continuances  are  sought.  A  few  isolated 
cases  in  which  other  grounds  have  been  urged  are  exhibited  in 
the  notes.* 

IX.  Avoiniife  CoNTiinrAircs  bt  Adxissiov— 1.  At  Common  Law. 
a.  In  Criminal  Cases. — At  common  law,  when  a  defendant 
in  a  criminal  case  makes  a  showing  which  entitles  him  to  a 
continuance  on  the  ground  of  an  absent  witness,  the  prosecution 
may  avoid  a  continuance  by  admitting  the  truth  of  the  facts  to 
which  it  is  alleged  that  the  absent  witness  will  testify.*     But  an 


Refusal  to  continue  will  certainly 
be  sustained,  unless  there  is  a  clear 
abuse  of  discretion.  State  v.  Ellvin, 
51  Kan.  784. 

1.  Summoning  the  Judge  ai  a  Witneii 
will  not  be  efficacious  in  obtaining  a 
continuance  where  the  judge  declares 
that  he  knows  nothing  of  the  case. 
Lance  v.  Pettibone,  8    Luz.   L.   Reg. 

(Pa.)  73. 

The  Appointment  of  a  Proohein  Amy  for 

an  infant  plaintiff  at  the  term  to  which 
the  writ  is  returnable  does  not  entitle 
the  defendant  to  a  continuance.  Har- 
vey V.  Coffin,  5  Blackf.  (Ind.)  566. 

Bias  of  Juror. — It  is  not  a  ground  for 
putting  off  a  trial  that  a  juror  sum- 
moned and  sworn  is  found,  after  he  is 
sworn,  to  be  disqualified  by  partiality, 
bias,  or  prejudice,  for  upon  a  proper 
showing  another  juror  may  be  substi- 
tuted.    Hook  V.  Stovall,  26  Ga.  704. 

Ezpreuion  of  Ojdnion  by  Judge. — It  is 
not  a  sufficient  ground  for  continuing 
a  cause  that  the  presiding  judge  has 
in  another  capacity  expressed  an  opin- 
ion on  one  of  the  points  involved. 
Simons  v,  Sheftall,  R.  M.  Charlt. 
(Ga.)  90. 

Attorney  Withdrawing  Appearanoe. — 
Where  an  attorney  on  the  record  ap- 
plies for  permission  to  have  his  ap- 
pearance stricken  out,  the  presump- 
tion is  that  he  does  so  by  the  authority 
of  his  client,  and  the  client  is  not 
thereby  entitled  to  a  continuance  of 
his  case.  Henck  v,  Todhunter,  7  Har. 
&J.  (Md.)275. 

To  Examine  Depoeition.  —  A  party 
has  a  right  to  a  continuance  until  he 
has  had  time  to  examine  and  an  op- 
portunity to  disprove  testimony  taken 
upon  commission  by  his  adversary. 
Norwood  V,  O wings,  i  Har.  &  J.  (Md.) 
296. 

After  Issne  Joined.—"  The  ordinary 
rule  of  practice  is  that  no  suit  can  be 


tried  until  the  next  term  after  the  one 
in  which  the  issue  is  made  up."  Lucas 
V.  Sevier,  i  Overt.  (Tenn.)  19.  Sec 
also  Morgan  v.  Voss,  i  Cranch  (C.  C.) 
109;  Veatch  v.  Harbaugh,  i  Cranch 
(C.  0402. 

InssAity  of  Defendant  in  Divoree  Pro- 
eeedingi. — Where  a  defendant,  charged 
with  adultery,  becomes  insane  pend- 
ing an  action  for  divorce,  the  cause 
will  be  continued  a  reasonable  time 
until  hopes  of  the  delinquent's  resto- 
ration to  sanity  have  vanished. 
Stratford  v,  Stratford,  92  N.  Car.  297. 

Partial  Failure  of  Bpeoial  Venire.  — 
Where  a  venireman  failed  to  respond, 
a  postponement  until  he  could  be 
brought  in  was  refused.  Shaw  v. 
State,  32  Tex.  Crim.  Rep.  155.  See 
also  Stephens  v.  State,  31  Tex.  Crim. 
Rep.  365. 

Excitability  of  Party.— That  the  fe- 
male defendant  in  a  criminal  case  is 
excitable,  whether  from  her  state  of 
health  or  otherwise,  is  not  sufficient 
to  require  a  continuance.  Harvey  v. 
State,  67  Ga.  639,  where  the  defend- 
ant was  seven  or  eight  months  ad- 
vanced in  pregnancy. 

2.  Wassells  v.  State,  26  Ind.  30 ; 
Carnoon  v.  State,  18  Ind.  450;  Page  v, 
Arnim,  29  Tex.  54.  See  also  Bakers'. 
State,  58  Ark.  513;  Pannell  v.  State, 
29  Ga.  681.  Contra,  Goodman  v. 
State,  Meigs  (Tenn.)  195. 

And  where  the  common  affidavit 
would  apply — see  XI.  5.  g,  if})  Materi- 
ality and  Statement  of  Facts ^  supra — it 
seems  that  an  admission  of  the  facts 
would  not  warrant  the  ordering  on  of 
a  trial.  See  the  opinion  of  Sutherland, 
J.,  in  People  v,  Vermilyea,  7  Cow.  (N. 

Y.)  369. 

The  Praetice  Hot  FliTored.  —  "The 
practice  in  criminal  cases  of  propos- 
ing to  admit  what  was  expected  to  be 
proved  by  absent  witnesses  ia  Qot  cal- 


4  Encyc.  Pl.  &  Pr.— $5. 
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admission  merely  that  the  absent  witness  will  so  testify  is  not 
sufficient  to  defeat  the  application,*  except  where  the  witness  is 
beyond  the  jurisdiction  of  the  court,*  or  where  there  has  been  a 
lack  of  diligence  to  secure  his  testimony.* 

b.  In  Civil  Cases. — At  common  law,  it  is  sufficient  to  avoid  a 

continuance  in  civil  cases  if  the  opposite  party  will  admit  that 

the  absent  witness  will  testify  as  stated  in  the  affidavit  for  con- 
tinuance.* 

culated  to  advance  the  ends  of  public  subject  to  review  on  appeal  or  error. 
justice  ;  and  if  indeed  regular  and  De  Arman  v.  State,  77  Ala.  10. 
competent,  should  not  be  allowed  or  In  Dean  v.  State,  89  Ala.  46,  the 
encouraged  except  in  very  extreme  prosecution  admitted  that  a  witness 
cases.'*  Dominges  t/.  State,  7  Smed.  on  account  of  whose  absence  the  de- 
ft M.  (Miss.)  475.  fendant  asked   a  continuance  woold 

Fomal  Soffleienoy  of  Admlnion.  —  give  certain  testimony.  Another  wit- 
Where  the  affidavit  for  a  continuance  ness  for  the  defendant  also  testified 
stated  that  the  absent  witness  would  to  the  evidence  given  by  the  absent 
testify  that  the  alleged  minor,  to  witness  on  a  former  trial.  Thereupon 
whom  the  liquor  was  sold,  represented  the  court  required  the  defendant  to 
at  the  time  of  the  sale  that  he  was  of  elect  between  the  admission  and  the 
age,  and  that  he  had  the  appearance  testimony  of  the  witness,  and  the  rul- 
of  being  of  age,  and  that  the  defendant  ing  was  sustained, 
had  good  reason  to  believe  he  was  of  In  Com.  v,  Knapp,  9  Pick.  (Mass.) 
age,  and  the  state  admitted  that  he  515;  Com.  v,  Donovan,  99  Mass.  426, 
made  such  representations  and  had  and  Com.  v,  McCann,  97  Mass.  580,  a 
such  appearance,  it  was  held  sufficient  denial  of  a  continuance  upon  an  ad- 
to  avoid  a  continuance  without  an  ex-  mission  by  the  state  that  the  witness 
press  admission  that  defendant  had  would  testify  as  stated  by  the  defend- 
good  reason  to  believe  he  was  of  age.  ant  was  not  disturbed  by  the  appellate 
Carmon  v.  State,  18  Ind.  450.  court. 

1.  People  I/.  Vermilyea,  7  Cow.  (N.  8.  Petty  v.  State,  4  Lea(Tenn.)326; 

Y.)  369;  Wassells  V.  State,  26  Ind.  30  ;  Evans    v.    State   (Tex.    Crim.   App., 

Miller  v.  State,  9  Ind.  340;  McLaugh-  1895),  31  S.  W.  Rep.  648. 

lin    V.    State,    8   Ind.   281,   overruling  8.  Evans  v.  State  (Tex.  Crim.  App., 

Hamilton  v.  State,  3  Ind.  552;  People  1895),  31  S.  W.  Rep.  648. 

V,  Diaz,  6  Cal.  248;  People  v.  Brown,  4.  Farrand  v.  Bouchell,  Harp.  (S. 

54  Cal.   243;  State  v,  Salge,   2   Nev.  Car.)    83 ;    Dial    v.    Valley   Mut.   L. 

321;  Dominges  v.  State,  7  Smed.  &  M.  Assoc,  29  S.  Car.  581;  Smith  v.  Chad- 

(Miss.)475;  State  r.  Brette,  6  La.  Ann.  ron  First  Nat.  Bank  (Neb.,  1895),  63 

656;   State  V,  Baker,  13   Lea  (Tenn.)  N.  W.  Rep.  796.      See  also  McMahan 

326.     See  also  Nave  v.  Horton,  9  Ind.  v.  Busby,  29  Tex,  191;  Fisk  v.  Miller, 

563;  Skaro  v.  State.  43  Tex.  88;   De  13  Tex,  227;  Hammonds  v.  Kemer,  3 

Warren  v.  State,  29  Tex.  464:  Hyde  v.  Hayw.  (Tenn.)  145.      Compart  Smith 

State,  16  Tex.  445;  Trulock  v.  State,  i  f.   Creason,   5   Dana  (Ky.)  298,  and 

Iowa  519.  dictum  in  State  v,  Brette.  6  La.  Ann. 

In  Kentucky  at   an  early   period   it  656. 

seems  to  have  been  deemed  sufficient  Admission  of  Truth. — A  fortiori,  ao 

to  prevent  a  continuance  in  a  criminal  admission  that  the  testimony  is  true 

case  if  the  state  admitted   that 'the  precludes    the    opposite    party  from 

witness  would  testify  as  set  forth  in  complaining  of  a  refusal  to  allow  his 

the  application.     Olds  v.  Com.,  3  A.  application  for  a  continuance.    Green 

K.  Marsh  (Ky.)  466.     See  also  Comer-  v.    King,   17    Fla.   452;    Kitchens  v. 

ford  V,  State,  23  Ohio  St.  599.  Hutchins,  44Ga.  620;  Baldwin  v.  Wal- 

In   Alabama   and  Jbun&chnsotts   the  den.  30  Ga.  829. 

sufficiency  of  admissions  in  criminal  Where  Witness*!  Awistnnoe  Voeded.— 

cases  to  avoid  a  continuance   is  ad-  Where  it  sufficiently  appears  by  the 

dressed  wholly  to  the  discretion  of  the  affidavit  for  a  continuance  that  the 

court,  and  its  ruling  thereon  is  not  relation  of  the  absent  witness  to  the 

866 


AToiding  Continuant  CON  TIN  UANCES.  by  Adminloiu 

2.  By  Statute—^  In  Criminal  Cases— AdmiMion  of  Tratn.— A 
statute  forbidding  a  continuance  on  the  application  of  a  defend- 
ant in  a  criminal  case  on  account  of  the  absence  of  a  witness 
where  the  state  admits  the  truth  of  his  proposed  testimony  is  not 
open  to  constitutional  objection.* 

AdmiMion  u  Eridenoe  Merely. — In  some  of  the  States  the  constitu- 
tional rights  of  a  defendant  in  a  criminal  case  have  been  held  to 
be  infringed  by  a  statute  depriving  him  of  the  right  to  a  continu- 
ance on  account  of  an  absent  witness  where  the  state  will  admit 
that  he  will  testify  as  stated  in  the  affidavit  for  continuance.*  In 
other  states  the  courts  have  discovered  no  constitutional  objection 
to  a  statute  authorizing  or  requiring  the  refusal  of  continuances 
where  the  state  admits  merely  that  the  absent  witness  will  testify 
as  set  forth  in  the  affidavit* 

party  desiring  his  evidence  and  at-  his  affidavit  is  in  proper  form.     State 

tendance   is   such    that   his   personal  v,  Loe,  98  Mo.  609;  State  v.  Dyke,  96 

presence  is  as  important  to  aid  in  the  Mo.  298;  State  v.  Warden,  94  Mo.  648; 

conduct  of  the  trial  as  is  his  evidence  State  v,  Neiderer,  94  Mo.  79;  State  v, 

upon  the  issue  involved,  an  admission  Berli^Iey,  92  Mo.  41,  the  leading  case, 

by  the  opposite  party  will  not  warrant  wherein  the  statute  was  declared  to 

the  court  in  overruling  the  motion  for  be  in  conflict  with  art.  2,  §  22,  of  the 

continuance.     Hopkinson  v,  Jones,  28  Missouri  Constitution,  which  provides 

III.  App.  409.  that   *'  in    criminal   prosecutions  the 

1.  In  Kentadky  the    code    formerly  accused  shall  have  the  right  *  *  *  to 

provided  that  in  criminal  cases  the  have  process  to  compel  the  attendance 

defendant  should  not  have  a  continu-  of  witnesses  in  his  behalf." 

ance   where   the    state    admitted   the  The   statute    had  been   previously 

truth   of   the  absent   testimony,   and  pronounced  constitutional  in  State  v. 

the  practice  of  refusing  continuances  Underwood,    75   Mo.    230.      See   also 

when  such  admission  was  made  was  State  v.  Hatfield,  72  Mo.  518. 

not    and    is    not    now    condemned*  According  to  the  rule  asserted  in 

Nichols  V,  Com.,   11   Bush  (Ky.)  575;  State   v,  Jennings,  81   Mo.    185,  and 

Pace  v»  Com.,  89  Ky.  207;  O'Brien  v.  State  v.  Hickman,  75  Mo.  416,  the  sec- 

Com.,  89  Ky.  354;  Hardesty  v.  Com.,  tion  of  the  statute  above  referred  to 

88  Ky.  537.  can  only  be  revoked  by  the  state  after 

Contra.  —  In     Goodman    v.    State,  the  accused  by  the  exercise  of  reason- 

Meigs  (Tenn.)  195,  it  was  held  that  able  diligence  shall  have  unsuccess- 

an  admission  of  the  truth  of  the  testi-  fully  employed  the  power  of  the  court 

mony  could  not  deprive  the  defendant  to  secure  the  personal  attendance  of 

of  his  constitutional  right  to  have  his  his  witnesses, 

witnesses  present  in  person.  8.  In  Idaho  the  statute  forbids  a  post- 

8.  Arkansas, — Graham  v.   State,  50  ponement  in  a  criminal  case  upon  the 

Ark.  i(>2,  following  State  v.  Berkley,  application  of  the  defendant   where 

92  Mo.  41,  and  overruling^  in  effect,  the   state    admits   that   the  evidence 

Edmonds  v.  State,  34  Ark.  720.  would  be  given  and  agrees  that  it  be 

Kentucky, — See    Pace  v.   Com.,   89  considered  as  actually  given  or  offered 

Ky.  207.  and  overruled  as  improper. 

In  Miisonri  Rev.  Stat.  1879,  §  1886,  In  Territory  v.  Guthrie,  2  Idaho  398, 
providing  that  defendant  shall  not  be  it  was  held  that  upon  such  an  admis- 
entitled  to  a  continuance  where  the  sion  a  continuance  is  properly  refused, 
state  consents  that  the  affidavit  may  and  that  the  admission  makes  the  affi- 
be  read  as  the  testimony  of  the  absent  davit  for  continuance  evidence,  but 
witness,was  held  to  be  unconstitutional  not  conclusive  evidence,  of  its  con- 
so  far  as  it  operates  to  deprive  a  de-  tents. 

fendant  of  a  continuance   where   he  In  Illinois  a  statute  allowing  an  ap- 

has  unsuccessfully  exercised   all  the  plication  for  a  continuance  In  a  crim- 

diligence  that  the  law  requires,  and  inal  case  to  be  defeated  by  an  admis- 
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Witness  out  of  Beach  of  Process,  etc. — The  accused  has  no  constitu- 
tional right  to  a  continuance  where  his  absent  witness  is  out  of 
reach  of  the  process  of  the  court/  nor  in  cases  where  the  court 
would  be  clearly  justified  on  general  principles  in  refusing  a  con- 
tinuance without  the  imposition  of  terms.* 

sion  that  such  witness  if  present  would  In  Murphy  v.  Com.,  92  Ky.  485.  the 

testify  as  alleged  in  the  affidavit  for  court  intimated  that  it  was  ao  abuse 

continuance,   without    admitting  the  of  discretion,  under  the  circumstances, 

absolute  truth  offsuch  allegations,  was  to  refuse  a  continuance  without  a  full 

held  not  to  be  in  conflict  with  the  con-  admission  of  the  truth, 

stitution.     Hoyt   v.    People,    140  111.  In  Kontana  the  statute  which  ap- 

588;  Hickam  v.  People,  137  III.  75.  plies  to  both  criminal  and  civil  cases 

In  Iowa  the  statute  requires  incrim-  in  this  behalf  provides  that  if  the  ad- 

inal    cases    an    admission   only  that  verse  party  admits  that  the  evidence 

the    witness    will    testify  as   stated,  which  the   moving  party  expects  to 

Its   validity  seems  not  to  have  been  obtain  be  considered  as  actually  given 

debated.     See  State  v.  Felter.  25  Iowa  on  the  trial,  '*the  trial  shall  not  be 

73;  State  V,  Shannehan,  22  Iowa  435;  postponed."     A  refusal  of  a  continu- 

State  V,  Mooney,  10  Iowa  506;  State  ance  in  a  criminal  case  after  an  ad- 

V.    McComb,    18   Iowa    43;    State  v,  mission  on  the  part  of  the  state  that 

Sater,  8  Iowa  420.     Although  in  Tru-  the  defendant's  absent  witness  would 

lock    V,   State,    i    Iowa    519,  decided  testify  as  stated  in  the  affidavit  was 

before  the  enactment  of  the  statute,  sustained  in  Territory  v,  Perkins,  2 

the  court  was  inclined  to  think  such  Mont.  470,  followed  in   Territory  v. 

an  admission  insufficient.  Harding,  6  Mont.   323,  affirming  the 

In  Kansas,  formerly  under  Rule  14  constitutionality  of  the  statute,  one 
of  the  Supreme  Court,  and  now  under  judge  dissenting.  See  also  U.  S.  v. 
a  statute  in  lieu  thereof,  the  state  has  Sacramento,  2  Mont.  239. 
a  right  to  consent  that  the  testimony  In  Wyoming  Rev.  Stat.,  g  3397  pro- 
of the  witness  named  in  an  affidavit  vides  that  the  trial  shall  not  be  post- 
for  continuance  filed  by  the  defendant  poned  if  the  adverse  party  will  admit 
shall  be  read  as  his  deposition,  and  that  the  witness  will  testify  as  stated, 
upon  such  an  admission  it  is  the  duty  Such  an  admission  was  made  by  the 
of  the  court  to  overrule  the  applica-  state,  and  continuance  refused  to  the 
tion  for  continuance.  It  has  been  defendant,  in  McNealleyz/.  State  (Wy- 
held  that  this  provision  is  constitu-  oming,  1894),  36  Pac.  Rep.  824.  and 
tional.  State  z'.  Bartley,  48  Kan.  421;  the  constitutionality  of  the  statute 
Thompson  v.  State,  5  Kan.  159;  State  was  not  questioned. 
V,  Lund,  49  Kan.  580;  State  v,  Dick-  1.  Graham  v.  State,  50  Ark.  162. 
son,  6  Kan.  209;  State  v,  Adams,  20  See  also  Hood  v.  State,  93  Ga.  i6fi, 
Kan.  31T.  See  also  State  v.  Rhea,  25  and  at  common  law,  IX.  i.  0.  In  Crim- 
Kan.  576;  State  v.  White,  17  Kan.  488.  inal  Cases ^  supra, 

Kentnoky. — By  the  Act  of  May  15,  2.  Lack  of  Diligenoo.— As,  for  example, 

1886,  it  is  within  the  discretion  of  the  where  there  has  been  a  lack  of  dili- 

court  to  require  the  truth  to  be  ad-  gence  on  the  part  of  the  defendant, 

mitted,  or  only  that  the  witness  will  State  v.  Jennings,  81  Mo.   185;   State 

testify  as  alleged.     Whether  the  act  v.    Hickman,   75   Mo.   416:     Penn    r. 

is  constitutional    so  far  as  it  permits  State,  62  Miss.  450;  Strauss  v.  State.  58 

anything  less  than   an  admission  of  Miss.   53;  Lea  v.  State,  64  Miss.  294, 

the  truth  of  the  testimony  seems  to  be  citing  Lamar  v.   State.  63  Miss.  270; 

undecided.       See    Pace   v.   Com.,   89  Unsel  v.  Com.,  87  Ky.  368;  Kendall  7. 

Ky.  207,  and  Johnson  v.  Com.,  94  Ky.  Com.  (Ky.,  1892),  19  S.  W.  Rep.  I73, 

578.  See  also  Smith  v.  Com.  (Ky.,  1891), 

A   proviso  to  the  act  excludes  its  17  S.  W.  Rep.  868;    Roberts  9.  Com., 

application  to  a  motion  for  a  continu-  94  Ky.  499,  and  at  common  law,  IX. 

ance  made  at  the  same  term  at  which  i.  a.  In  Criminal  Cases,  supra. 

the  indictment  is  found.      In  such  a  Abuse   of  Discretion. — In   Massie  v. 

case  it  is  held  that  the  truth  must  be  Com.  (Ky.,  1895),  29  S.  W.  Rep.  871, 

admitted  in  order  to  avoid  a  continu-  although  it  was  conceded  that  becaose 

aDce.    Hardesty  v.  Com.,  88  Ky.  537.  of  want  of  diligence  the  defendant 
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b.  In  Civil  Cases — Admiggion  u  Evidence. — There  is  no  constitu- 
tional objection  to  a  statute  which  permits  a  party  in  a  civil  suit 
to  defeat  his  adversary's  motion  for  a  continuance  on  account  of 
an  absent  witness  by  admitting  that  the  witness  will  testify  as 
stated  in  the  affidavit.* 

Adioiuion  of  Faets. — Of  course,  where  a  party  is  entitled  by  statute 
either  to  a  continuance  or  to  an  admission  of  the  facts,  a  partial 
admission  will  not  suffice,*  nor  an  admission  merely  that  the  ab- 
sent witness  will  so  testify,'  and  the  admission  must  be  in  formal 
compliance  with  the  requirement  of  the  statute.* 

3.  Effect  of  Admission — a.  Where  the  Facts  are  Admitted. 
—  Where  a  party  concedes  the  truth  of  thetestimony  of  an  absent 
witness,  his  adversary  is  entitled  to  the  benefit  of  the  whole  of  it.* 
Evidence  is  not  admissible  to  show  that  it  is  untrue,®  nor  that  the 
witness  has  made  contradictory  statements.''  On  the  other  hand, 
the  admission  cannot  be  withdrawn  after  the  opposite  party  has 
closed  his  evidence,  although  the  witness  appears  in  court.® 

was  not  entitled  to  a  continuance,  it  tinuance,  but  failed  to  do  so  through 

was  held  reversible  error  to  refuse  to  inadvertence  or  mistake,  and  the  afiS- 

allow  the  affidavit  to  be  read  as  a  dep-  davit  is  copied  in  the  transcript  of  the 

osition.  record  on  appeal,  the  Supreme  Court 

1.  Arkansas. — Graham  v.   State,  50  will  consider  and  give  effect  to  it  as  if 

Ark.  162  (dictum);  Hibbard  v,  Kirby,  it  had  been  formally  introduced  if  it  is 

38  Ark.  102.  admissible.     Powell  v.  Hopson,  14  La. 
Colorado.  —  Alden   v.    Carpenter,    7  Ann.  677. 

Colo.  87;  Glenn  v.  Brush,  3  Colo.  26;  2.  Peck  v.  Lovett,  41  Cal.  521. 

Cody  V,  Butterfield,  i  Colo.  377.  3.  Klugman    v.    Gammell,    43   Ga. 

Illinois.  —  Chicago   City   R.    Co.    v,  581. 

Duffin,  126  111.  100;  Graff  v.  Brown,  85  4.  Cheney    v.    Smith,    42    Ga.    50, 

111.  93;  Montgomery  County  v,  Robin-  where   it  was   held   to  be   reversible 

son,  85  111.  174:  Keith  v,  Knoche,  43  error  for  the  court  to  deny  a  continu- 

111.  App.  161;  Chicago,  etc.,  R.  Co.  v.  ance  upon  a  simple  admission  of  the 

Goyette,  32  111.  App.  574.  facts  without  exacting  a  written  agree- 

Indiana. —Pale  v.  Tait,  72  Ind.  450;  ment  not  to  contest  the  truth  thereof, 

Whitehall  v.  Lane,  61  Ind.  93;  Dawson  section  3523  of  the  Georgia  Code  re- 

V.  Hemphill,  50  Ind.  422.  quiring  the  admission  to  be  in  that 

Iowa. — See  Strong  v.  Hart,  7   Iowa  form. 

484-  6.  Wheeler  V.  State,  8  Ind.  114,  hold- 

ICansas, — Sanford  v.  Gates,  38  Kan.  ing  that  no  part  of  it  can  be  excluded 

405;    Rice    V.    Hodge,    26   Kan.    168;  from  the  jury. 

Brown  v,  Johnson,  14  Kan.  377.  An  Instrnotion  to  the  Jnry  that  it  must 

Missouri,  —  Eisner      v.     Supreme  be  taken  as  true  for  the  purposes  of 

Lodge,  98  Mo.  640;  Woolwine  z'.  Bick,  the  trial,   but  that  the  "  weight   and 

39  Mo.  App.  495:  Richey  v.  Branson,  effect  of  such  fact  upon  the  merits  is  a 
33  Mo.  App.  418.  question  exclusively  for   your  deter- 

Nevada. — O'Neil  v.  New  York,  etc.,  mination,"  was  held  not  to  be  errone- 

Min.  Co.,  3  Nev.  141.  ous.     Mayfield  v.  State,  no  Ind.  591. 

Oklahoma, — Chandler  v.  Colcord,  i  6.  Nichols  v.  Com.,  11  Bush  (Ky.) 

Okla.  260.     See  also,  at  common  law,  575;    Fulton    County    v.    Mississippi, 

IX.  I.  ^.     In  Civil  Cases ^  supra.  etc.,    R.    Co.,  21    111.   338;    Bryan    v. 

Omitting  to  Offer  Admitted  Affidavit.—  Coursey,  3  Md.  61;  Brent  v.  Heard,  40 

When  it  is  apparent  that  a  party  in-  Miss.  370.     See  also  Willis  r.  People, 

tended  to  offer  in  evidence  an  affidavit  2  111.  399. 

for  a  continuance  upon  an  admission  7.   Pool  v,  Devers,  30  Ala.  672. 

by  the  opposite  party  to  avoid  a  con-  8.  Harris  v,  McArthur,  90  Ga.  2i6. 
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b.  Where  the  Testimony  is  Admitted  as  Evidence. — 

Where  a  party  admits  that  an  absent  witness,  if  present,  would 
testify  to  certain  material  facts,^  he  cannot  be  allowed  to  adduce 
proof  of  counter  declarations  made  by  the  witness  on  a  different 
occasion,*  nor  can  the  affidavit  be  impeached  for  want  of  dili- 
gence ;  ^  but  the  testimony  may  be  explained  or  its  truth  contro- 
verted by  other  evidence,*  and  the  reputation  of  the  witness  for 
veracity  may  be  impeached.*  Furthermore  the  testimony  is 
open  to  any  legal  objection  which  might  be  made  if  the  witness 
were  testifying  in  person.® 

c.  Evidence  Only  Pro  Hac  Vice.— Affidavits  which  have 
been  read  as  evidence  by  consent,  or  admitted  as  facts  in  order  to 

avoid  a  continuance,  are  not  admissible  as  evidence  at  a  subse- 
quent term,  or  on  another  trial  of  the  same  case.'' 

X.  Applicatiok  fob  ConnruAVCE—l.  Motion  Necessary.— In  order 
to  obtain  a  continuance  the  party  desiring  it  should  make  a  mo- 
tion therefor.* 

1.  Materiality. — The  court  may  rule  488);  and  when  instructions  are  given 

out  the  affidavit  upon  being  convinced  upon  the  subject  they  should  so  de- 

that  the  facts  therein  stated  are  not  dare,   Eisner  v.  Supreme   Lodge,  9S 

material.     Whitney  v.  Brownewell,  71  Mo.  640. 

Iowa  251.  8.  State    v,    Roark,    23    Kan.    147, 

*'If  there  is  anything  in  the  affi-  holding  also  that  evidence  is  not  ad- 
davit  not  admitted  by  the  other  party,  missible  to  show  that  the  party  mak- 
or  anything  stated  not  pertinent  to  ing  the  affidavit  for  continuance  had 
the  issue  joined,  the  court  may  law-  good  reason  to  believe  that  the  tes- 
fully  exclude  so  much  of  it."  Strong  timony  would  be  untrue,  nor  to  prove 
V,  Hart,  7  Iowa  484.  See  also  Chi-  the  nonexistence  of  the  witness  therein 
cago  City  R.  Co.  v,  Duffin,  126  111.  named. 
100;  Slate  V,  Eisenmeyer^  94  III.  96.  4.  Bestor  v,  Sardo,  2  Cranch  (C.  C.) 

But  it  is  error  to  exclude  the  affi-  260;  Chicago  City   R.   Co.   v.  Duffin, 

davit  if  the  testimony  therein  stated  126   111.    100;  Olds  v.  Com.,  3  A.  K. 

is  competent  and  relevant.     Murphy  Marsh.  (Ky.)  466.     Sec  also  Territory 

V.  Com..  92  Ky.  485.  v.  Guthrie,  2  Idaho  398. 

Affidavit  on  Infbrmation  and  Belief. —  The  witness  himself  may  be  intro- 

And  where  it  is  admitted  that  an  ab-  duced  to  contradict  his   alleged  tes- 

sent   witness   will    testify   to  certain  timony.     Edmonds  v.  State,  34  Ark. 

facts,  it  is  error  to  allow  that  part  of  720. 

the  affidavit  to  go  to  the  jury  which  6.  U.  S.  Life  Ins.  Co.  v,  Wright,  33 

shows  that  the  statement  of  what  the  Ohio  St.    533;   Johnson   v.   Com.,  94 

absent   witness   would  testify  to  was  Ky.  578. 

made  only  upon  information  and  be-  6.  State   v.    Geddis,   42    Iowa    264, 

lief.     Chicago  City  R.  Co.  v,  Duffin,  where  matters  of  opinion,  etc.,  were 

126  111.  100.  excluded. 

8.  Pool    V,    Devers,    30    Ala.    672;  7.  State    v.    Bryant,    93    Mo.    273; 

State    V.    Shannehan,    22    Iowa    435:  State  v.  Felter,  32  Iowa  49. 

State  V.  Bartley,  48Kan.  421;  Railway  8.  Arkansas, — Nickens  r.  State,  55 

Co.  V.  Sweet,  57  Ark.  287.  Ark.  567. 

Unless  the  statute  expressly  author-  California. — Budd  v,  Holden,  28  Gal. 

izes  a   contradiction    in    that    mode.  125;  Doyle  r.  Sturla,  38  Cal.  456;  Fcr- 

State  V,  Miller,  67  Mo.  604.  rer  v.  Home   Mut.  Ins.  Co.,  47  Cal. 

Weight  of  Testimony. — The  testimony  416;  Turner  v,  Morrison,  11  Cal.  21. 

should  be  received  with  like  effect  as  Colorado. — Phelps    v.    Spruancc,    I 

if  the  witness  were  present  and  tes-  Colo.  414. 

tifying.  State  v.  Underwood,  75  Mo.  Georgia, — Harrison  v.  State,  83  Ga. 

2Zo{compare  State  v.  White,  17  Kan.  129;  Camp  v,   Morgan,   81   Ga.    740; 
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Tims  for  AppUoatioB. 


8.  Time  for  Applioation. — A  motion  for  continuance  is  usually 
made  when  the  case  is  called  for  trial,  and  before  the  trial  has 


Pease  v.  State,  91  Ga.  18;  Ray  v. 
State,  91  Ga.  87;  Boggus  v.  State,  34 
Ga.  275. 

Illinois. — Dueber  Watch  Case  Mfg. 
Co.  V,  Lapp,  35  111.  App.  372;  Quartier 
V,  St.  Mary's  University,  18  III.  300; 
Downey  v.  0*Donnell,  92  111.  559. 

iHdiana. — Montgomery  v.  Wilson, 
58  Ind.  591;  Stewart  v.  Smith,  iii 
Ind.  526;  Myers  v.  Conway,  62   Ind. 

474. 

/<7Wtf.-^Reed  v,  Wangler,  46  Mo. 
506. 

Kentucky,  —  Suggett  v.  Kentucky 
Bank,  8  Dana  (Ky.)  201;  Calmes  v. 
Ament,  i  A.  K.  Marsh.  (Ky.)4S9. 

Louisiana, — State  v.  Doyle,  36  La. 
Ann.  91;  Metoyer  v.  Larenandiere, 
6  Rob.  (La.)  139;  State  v.  Underwood, 
44  La.  Ann.  1114. 

Michigan, — Lester  v,  Thompson,  91 
Mich.  245. 

Missouri.— Kizer  v,  Wilkes,  5  Mo. 
519;  State  V.  Reilly,  4  Mo.  App.  392; 
Dempsey  v,  Harrison,  4  Mo.  267. 

Mississippi,  —  Peebles  v.  State,  55 
Miss.  434.  See  also  Robinson  v. 
Francis,  7  How.  (Miss.)  463. 

TVjftfj.— Childs  V,  State,  10  Tex. 
App.  183;  Cunningham  v.  State,  74 
Tex.  511. 

Virginia, — Dillard  v,  Dillard  (Va., 
1895),  21  S.  E.  Rep.  669. 

IVest  Virginia, — Taylor  v.  Cox,  33 
W.  Va.  158. 

A  M«re  Ohjeotion  to  going  to  trial  is 
not  sufficient.  Johnson  v.  State,  85 
Ga.  561.  See,  however.  State  v, 
Wilson,  42  Kan.  587,  where  it  was 
held  that  an  objection  to  going  to 
trial  because  no  copy  of  the  informa- 
tion had  been  delivered  to  the  accused, 
and  because  he  had  not  been  ar- 
raigned, and  a  motion  for  discharge 
for  those  reasons,  constituted  a  suf- 
ficient motion  for  postponement. 

An  AiAdavlt  without  a  Motion  predi- 
cated upon  it  is  not  sufficient.  Spil- 
larsv.  Curry,  10  Tex.  143;  Burlingame 
V,  Turner,  2  111.  588. 

Kow  Trial. — It  is  error  to  grant  a 
party  a  new  trial  upon  the  alleged 
ground  that  he  was  unprepared  to  try 
the  case  when  it  was  called  for  trial 
if  he  made  no  application  for  con> 
tinuance.  Turner  v,  Morrison,  n 
Cal.  21. 

Partj  Ahient.— But  where  on  an  ap- 
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plication  for  a  new  trial  the  party 
shows  that  he  could  have  obtained  a 
continuance  if  he  had  been  present, 
and  sufficiently  accounts  for  his  ab- 
sence, a  new  trial  ought  to  be  granted. 
Peebles  v,  Ralls,  i  Litt.  (Ky.)  25. 

Motion  in  Wrong  Name. — The  defend- 
ant in  a  criminal  case,  having  pleaded 
not  guilty  by  his  name  as  it  appeared 
in  the  indictment,  filed  a  motion  for  a 
continuance  in  another  name,  and  it 
was  held  that  the  court  properly  struck 
it  from  the  files  without  considering 
it.     Golden  v.  State,  19  Ark.  590. 

Oontinnanca  or  Aiyonmment  Boa 
Sponto.— Upon  construction  of  the  Ore- 
gon statutes  it  was  held  that  the  Cir- 
cuit Court  had  power  to  adjourn  the 
trial  of  a  cause  temporarily,  and  with- 
out a  motion,  in  order  to  enable  a 
party  to  procure  certain  papers  neces- 
sary to  his  defense.  Young  V.  Patton, 
9  Oregon  195. 

So  where  a  condition  of  affairs  ex- 
ists that  is  notorious,  and  about  which, 
from  its  very  nature,  there  can  be  no 
conflict,  the  court  is  authorized  of  its 
own  motion  to  continue  the  cause  for 
the  term.     £x p,  Larkin    ii  Nev.  90. 

Where  it  was  the  uniform  practice  of 
a  Circuit  Court  not  to  tr^  cases  reversed 
and  remanded  by  the  Supreme  Court 
at  the  first  term  next  after  such  re- 
versal, it  was  held  to  be  no  error  to 
continue  the  cause  at  such  term  with- 
out a  formal  application  therefor  by 
either  party.  McNeeley  v,  Hunton,  30 
Mo.  332. 

Continuance  of  Motion  for  New 
Trial, — In  Gibson  v.  State,  9  Ind.  264, 
it  was  said  that  the  court  might  per- 
haps, of  its  own  motion,  continue  the 
cause  pending  a  motion  for  a  new  trial 
to  give  the  party  a  reasonable  time  to 
procure  an  affidavit  from  a  proposed 
witness  concerning  his  testimony,  as 
newly  discovered  evidence  in  the  mo- 
tion for  a  new  trial. 

In  a  Capital  Case  and  under  except 
tional  circumstances  a  new  trial  was 
granted  because  the  court  omitted  to 
continue  the  case  on  its  own  motion  up- 
on discovering  that  material  witnesses 
were  absent,  a  motion  for  continuance 
having  been  made  at  a  prior  stage  of 
the  trial,  but  properly  overruled  as 
the  record  then  stood.  State  v,  Fos- 
ter, 79  Iowa  726. 


OB  f«  ConiiniuuiM.  CONTINUANCES, 


time  for  ApplioatioBi 


actually  begun. ^  It  comes  too  late  after  the  party  has  announced 
himself  ready  for  trial,*  or  after  the  trial  has  begun,^  except  for 
causes  arising  at  so  late  a  period  as  to  preclude  a  prior  application.^ 
In  some  of  the  states  the  time  for  filing  a  motion  for  continu- 
ance is  regulated  by  statute/ 


1.  Broughton  v.  King,  s  La.  Ann. 
569;  Cowperthwaite  v.  Miller,  2  Phila. 
(Pa.)2i9;  Parker  v,  Campbell,  21  Tex. 
763. 

Promatoro  AppUoation. — The  applica- 
tion should  not  be  made  at  a  time  when 
there  is  no  certainty  that  the  grounds 
assigned  will  exist  when  the  case 
comes  on  for  trial.  Parker  v.  McKel- 
vain,  17  Tex.  157;  Parker  v.  Campbell, 
a  I  Tex.  763;  Roberts  v.  People.  9  Colo. 
458;  McCown  V.  Hannah.  3  Oregon 
302,  where  plaintiff  submitted  a  motion 
to  continue  because  of  the  absence 
of  witnesses,  no  motion  having  been 
made  to  set  the  case  down  for  trial. 
See  also  Joiner  v.  Drainage  Com'rs, 
17  111.  App.  607.. 

The  application  for  a  continuance 
on  account  of  an  absent  witness  should 
not  be  made  until  the  issues  are  made 
up,  so  that  it  may  appear  that  his  testi- 
mony is  material.  Winter  v.  Bandel, 
30  Ark.  362. 

2.  Hinkle  v.  Story  (Ga.,  1895),  22  S. 
E.  Rep.  334;  Fisher  v.  State,  93  Ga. 
309;  Thompson  v.  Com.,  88  Va.  45; 
Cotton  r.  State,  4  Tex.  260;  Becker's 
Estate,  3  Pa.  Dist.  Rep.  (Pa.)  513. 

After  tho  Defendant  has  Pleaded  to 
the  action  it  is  too  late  for  him  to  apply 
for  a  continuance  on  the  ground  tliat 
no  copies  of  the  notes  sued  on  were 
filed.  Grier  v.  Gibson,  36  111.  521; 
Teeter  v.  Poe,  48  III.  App.  158. 

S.  Broughton  v.  King,  2  La.  Ann. 
569;  Rousseau  r.  Henderson,  12  Mar- 
tin (La.)  635;  Wilson  v.  State,  6  Baxt. 
(Tenn.)  206;  Purvis  v,  Standifer,  14 
111.  App.  435;  Leavitt  v.  Kennicott,  54 
111.  App.  633;  Coleman  v.  Hess,  i 
Browne  (Pa.)  240,  holding  it  to  be  too 
late  after  the  jury  or  any  of  them  had 
been  sworn;  Fink  v.  Hall,  8  Johns. 
(N.  Y.)  437.  See  also  Knauber  v. 
Watson,  50  Kan.  702. 

After  Yerdiot  it  is  too  late.  Cow- 
perthwaite V.  Miller,  2  Phila.  (Pa.) 
219. 

4.  The  motion  may  be  made  on  the 
trial  when  a  party  is  surprised  by  the 
withdrawal  of  his  witnesses.  Price 
9.  People,  T31  111.  232;  Cotton  V.  State, 
4  Tex.  260;  or  where  he  discovers  new 
evidence    on    the    trial,    Holmes    v. 


Dobbins,  19  Ga.  630.  See  further, 
VIII.  15,  Surprise  OH  the  Trial,  supra, 
and  VIII.  13.  e.  Departure  of  Witness 
after  Attendance,  supra. 

5.  In  Iowa,  section  2752  of  the  code 
provides  that  a  motion  for  continu- 
ance must  be  filed  on  the  second  day 
of  the  term,  if  it  is  then  certain  that 
it  will  have  to  be  before  trial,  and  as 
soon  thereafter  as  it  becomes  certain 
that  it  will  need  to  be  made;  and  it  will 
not  be  allowed  to  be  made  when  the 
case  is  called  for  trial,  except  for 
causes  which  could  not  by  reasonable 
diligence  have  been  before  that  time 
discovered,  and  if  made  after  the  sec- 
ond day  of  the  term,  the  affidavit 
must  state  facts  constituting  an  excuse 
for  the  delay  in  making  it.  An  ap- 
plication failing  to  comply  with  these 
provisions  will  be  denied,  Brotherton 
V.  Brotherton,  41  Iowa  112;  Randall 
V.  Fockler,  52  Iowa  618;  Bell  v.  Chi- 
cago, etc.,  R.  Co.,  64  Iowa  321;  Wool- 
heather  V.  Risley,  38  Iowa  486;  Bays 
r.  Herring,  51  Iowa  2S6;  Chicago, 
etc.,  R.  Co.  V.  Heard,  44  Iowa  358;  or 
if  allowed  will  be  ground  for  reversal 
on  appeal,  Lucas  v,  Casady,  12  Iowa 

567. 

In  Vow  Xezioo  the  statute  is  the 
same  as  in  Iowa  above  cited,  and  it 
was  held  that  an  excuse  for  making 
a  dilatory  application,  that  the  party 
'*  hoped  to  obtain  the  necessary  testi- 
mony,*' stated  a  conclusion  of  law, 
and  not  such  facts  as  the  statute  con- 
templated. Faulkner  v.  Territory  (N. 
Mex..  1892),  30  Pac.  Rep.  905. 

In  lliwiBsippi  the  code  requires  that 
certain  applications  for  a  continuance 
must  be  made  before  the  drawing  of 
a  special  venire,  or  good  cause  shown 
for  not  doing  so.  Unless  good  cause 
be  shown  for  a  later  application,  it 
will  be  overruled.  Fletcher  v.  Stole, 
60  Miss.  675;  Penn  v.  State,  62  Miss. 
450. 

In  TennofMO  a  statute  requiring  a 
continuance  at  the  *'  first  term  **  upon 
application  of  the  defendant  in  a 
criminal  case  was  construed  to  mean 
the  first  term  at  which  he  was  ar- 
raigned for  trial.  John  v.  Sute,  I 
Head  (Tenn.)  49. 
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3.  Duty  of  Court  to  Sntertain  Application.  —  When  an  applica- 
tion for  a  continuance  is  made  in  apt  time,  it  is  the  duty  of  the 
court  to  entertain  and  consider  it ;  *  and  a  party  is  entitled  to 
reasonable  time  to  prepare  his  affidavit,'  unless  he  has  already 
had  ample  time  for  that  purpose.* 

4.  Renewed  Application. — A  second  application  to  continue  a 
cause  made  at  the  same  term,  and  based  upon  the  same  state 
of  facts  as  the  first,  will  not  be  entertained.* 

XL  Affidayit  fob  COHTiinrAircE— 1.  Kecessity  for  Affidavit.— 
The  facts  upon  which  an  application  for  a  continuance  is  based 
must  be  verified  by  affidavit,*  unless  they  are  within  the  judicial 


In  Texas,  under  a  statute  providing 
that  *'  no  application  for  a  continu- 
ance shall  be  heard  before  the  de- 
fendant files  his  defense/'  it  was  held 
that  although  a  general  denial  is  an 
answer,  it  could  only  be  said  to  be  a 
**  defense  '*  so  far  as  to  put  the  plaintiff 
upon  proof  of  his  case.  Fowler  v. 
Buckner,  23  Tex.  84. 

1.  People  V.  Judge,  32  Mich.  61, 
where  mandamus  issued  to  compel 
the  court  to  hear  the  motion.  Mar- 
shall V,  Fulgham,  4  How.  (Miss.)  216: 
Roberts  v.  Moore,  27  Ga.  411; 
Hooper  v.  Memphis  Branch  R.,  etc., 
Co.,  19  Ga.  85. 

In  Virginia  it  is  error  for  the  County 
Court  to  require  the  defendant  to  make 
his  election  of  the  court  in  which  he 
will  be  tried,  before  considering  his 
motion  for  continuance.  Howell  v. 
Com.,  86  Va.  817. 

2.  Price  v.  People,  131  111.  223, 
where  |the  motion  was  made  on  the 
trial. 

On  the  trial  two  hours  and  a  half  is 
not  too  short  a  time.  McLendon  v. 
Frost,  57  Ga.  448. 

Remedy  for  Bcfnaal. — If  the  court  im- 
properly refuses  time,  the  applicant 
should  except  to  the  ruling,  and  urge 
it  as  a  ground  for  a  new  trial.  Price 
V.  People,  131  111.  223. 

S.  It  is  only  for  cause  that  the  court 
will  grant  time  for  that  purpose  when' 
the  action  is  called  for  trial.  Ferguson 
V,  Ramsey,  41  Ind.  511;  Myers  v, 
Schneider,  21  Mo.  77;  Collins  v.  Frost, 
54  Ind.  242.  See  also  McElveen  Com- 
mission Co.  V.  Jackson,  94  Ga.  549. 

Seeond  Application. — It  is  proper  to 
refuse  to  hear  a  second  application 
until  a  previous  order  of  the  court  has 
been  complied  with.  Lewis  v.  Wood, 
42  Ala.  502.  And  after  overruling  a 
motion  for  continuance  for  the  term, 
it  rests   within  the  discretion  of  the 


court  whether  time  shall  be  granted 
to  prepare  a  formal  application  to 
postpone  the  trial.  Trask  v.  People, 
151  111.  523. 

•  4.  Northwestern  Ben.,  etc.,  Assoc. 
V.  Primm,  124  III.  103;  Peru  Coal  Co. 
V.  Merrick,  79  111.  112;  Stockley  v. 
Goodwin,  78  111.  127;  Huff  v.  Freeman, 
15  La.  Ann-.  240;  Garrett  v.  Garrett,  12 
Ind.  407.  See  also  State  v,  Redmond,  37 
La.  Ann.  774;  Johnson  v.  Glover,  19 
111.  App.  585. 

In  Arkansas  a  statute  forbids  a  sec- 
ond continuance  for  the  same  cause. 
Hensley  v.  Tucker,  10  Ark.  527;  Stew- 
art V,  State,  13  Ark.  721;  Burriss  v. 
Wise,  2  Ark.  33. 

But  where  a  case  was  continued  by 
a  justice  of  the  peace  on  account  of 
the  absence  of  a  witness,  the  statute 
was  held  to  be  no  obstacle  to  a  contin- 
uance by  the  Circuit  Court  on  appeal, 
because  of  the  absence  of  the  same 
witness.     Hensley  v.  Tucker,  10  Ark. 

527. 

On  Different  Oronnds. — If  one  appli- 
cation has  been  correctly  overruled,  a 
second  application  on  a  subsequent 
day,  made  upon  grounds  substantially 
different  from  the  first,  should  not  be 
rejected.  Welsh  v.  Savery,  4  Iowa 
241. 

In  Georgia  a  rule  of  court  requires 
that  all  grounds  for  a  continuance 
shall  be  urged  and  insisted  on  at 
once.  No  others  subsequently  pre- 
sented will  be  heard  by  the  court. 
Mitchell  V.  State,  22  Ga.  212;  Brinkley 
».  State,  54  Ga.  371;  Wilson  v.  State, 
33  Ga.  207.  ^ 

5.  Connecticut. — U.  S.  v,  Frink,  4 
Day  (Conn.)  471. 

California. — Keller  v.  Chapman,  34 
Cal.  635;  People  v.  Ward,  105  Cal. 
335;  Storch  V.  McCain,  85  Cal.  304; 
Stewart  v.  Sutherland,  93  Cal.  270; 
People  v»  Symonds,  22  Cal.  349. 
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knowledge  of  the  court,  and  not  open  to  dispute.' 


Georgia. — Bailey  v.  Barnelly.  23  Ga. 
582;  Wright  V,  State,  18  Ga.  383; 
Cheney  v.  Smith,  42  Ga.  50;  Brinkley 
V.  State,  54  Ga.  371. 

Illinois. — People  v,  Hanson,  150 
III.  122;  Lindsey  v.  Lindsey,  40  111. 
App.  389;  Chicago^  etc.,  R.  Co.  v. 
Stein,  75  111.  42;  Clause  v,  Bullock 
Printing  Press  Co.,  20  111.  App.  113; 
Holmes  v.  Stateler,  57  III.  210. 

Indiana, — Cleveland  v.  Stanley,  13 
Ind.  549;  Meredith  v.  Lackey,  14  Ind. 
529;  Rushville,  etc.,  R.  Co.  v.  Mc- 
Manus,  4  Ind.  275;  Montgomery  v. 
Wilson,  58  Ind.  591;  Meredith  v. 
Lackey,  16  Ind.  2;  Lent  v.  Knott,  7 
Ind.  230;  Hubler  v.  Pullen,  9  Ind. 
273;  Morris  v.  State ;  104  Ind.  457. 

Iowa, — State  v,  McComb,  18  Iowa 
43;  Barnes  v,  Hekla  F.  Ins.  Co.,  75 
Iowa  II. 

Kentucky. — Vowells  v.  Com.,  84 
Ky.  52;  Carr  v,  Marshall,  i  Bibb 
(Ky.)  362;   Simms  v,  Alcorn,  i  Bibb 

(Ky.)348. 

Louisiana. — State  v.  Underwood,  44 
La.  Ann.  1114;  State  v,  Rountree,  32 
La.  Ann.  1145;  Swilley  v.  Low,  13  La. 
Ann.  412;  Lizardi  v,  Arthur,  16  La. 
577;  Hosea  v.  Miles,  13  La.  107;  Reed 
^'.Palfrey,  4  La.  163;  State  v.  Guillory, 
45  La.  Ann.  31;  State  v,  Perique,  42 
La.  Ann.  403. 

Michigan. — People  "v.  Mason,  63 
Mich.  510. 

Minnesota,  —  Boice  v,  Boice,  27 
Minn.  371;  Cheney  v.  Dry  Wood 
Lumber  Co.,  34  Minn.  440. 

New  York. — Edwards  v.  Drew,  2  E. 
D.  Smith  (N.  Y.)  55:  Brooklyn  Oil 
Works  V.  Brown,  38  How.  Pr.  (N.  Y. 
Super.  Ct.)  451. 

Tennessee. — Mitchell  v.  State,  92 
Tenn.  668;  Morgan  v.  Duffy,  94  Tenn. 
686. 

Texas. — Wiggins  v.  Fleishel,  50 
Tex.  57;  Cummings  v.  Rice,  9  Tex. 
527;  Texas,  etc.,  R.  Co.  v.  Goldberg, 
68  Tex.  685;  Texas  Cent.  R.  Co,  v. 
Williams  (Tex.  Civ.  App.,  1894),  26  S. 
W.  Rep.  856. 

CZ/fli*.— McGrath  v,  Tallent,  7  Utah 
256. 

Wisconsin. — McKinney  v,  Jones,  55 
Wis.  39. 

The  Appellate  Conrt  will  not  consider 
an  assignment  of  error  in  overruling 
an  application  for  continuance  where 
there  is  no  entry  showing  that  an 
affidavit    which    purported    to    have 

87 


been  filed  on  the  eve  of  trial  was 
brought  to  the  attention  of  the  court. 
Pennell  v.  Lovett,  15  Tex.  265.  To 
the  same  point  see  State  v,  Lucker, 
40  S.  Car.  549. 

Tlie  State  in  a  Criminal  Case  must 
make  a  showing  by  affidavit  in  order 
to  obtain  a  continuance.  State  r. 
Markham,  i  Overt.  (Tenn.)  66. 

The  Certificate  of  a  Phyiieian  must  be 
verified  in  order  to  establish  the  fact 
of  illness.  Randall  v.  United  L.. 
etc.,  Ins.  Assoc.  (Super.  Ct.),  14  N. 
Y.  Supp.  631. 

Existing  Faoti.  —  In  Johnson  v. 
Glover,  19  111.  App.  585,  a  continu- 
ance was  denied  where  the  affidavit 
offered  on  the  trial  was  made  more 
than  thirteen  months  prior  thereto, 
and  had  no  application  to  the  facts  as 
they  existed  at  the  time  of  the  trial. 
Sutherlin  v.  State,  108  Ind.  389^  was  a 
similar  case. 

Szceptions  to  the  Bnle.— In  Young  v. 
Patton,  9  Oregon  195,  the  court  ad- 
journed a  trial  to  enable  a  party  to 
procure  certain  certified  copies  of 
city  records,  which  were  essential 
and  material  to  a  meritorious  de- 
fense. It  was  contended  on  appeal 
that  the  court  erred  in  thus  adjourn- 
ing without  an  affidavit  as  prescribed 
by  the  code.  The  Supreme  Court  sus- 
tained the  ruling  of  the  trial  court, 
however,  and  held  that  the  case  was 
embraced  by  another  provision  of  the 
code  authorizing  **  a  court  or  judicial 
officer  *  *  *  to  adjourn  any  proceed- 
ing before  it  from  time  to  time  as  may 
be  necessary,  unless  otherwise  ex- 
pressly provided." 

Compare  Morris  v.  State,  104  Ind.  4S7i 
where  it  was  held  that  the  several 
statutory  provisions  concerning  the 
continuance  of  causes  have  reference 
as  well  to  a  temporary  postponement 
of  the  trial  as  to  continuances  for  the 
term. 

In  Georgia,  at  least,  a  misunder- 
standing between  counsel  may  be  es- 
tablished by  their  oral  statement  in 
court.  Earnest  v,  Napier,  15  Ga. 
306. 

1.  Ex  p.  Stanley,  4  Ncv.  113,  where 
it  was  notoriously  impossible  to  im- 
panel a  jury  at  the  term  ;  followed 
in  Ex  p.  Larkin,  11  Nev.  90,  where 
the  court-house  had  been  destroyed 
by  fire,  and  no  suitable  room  could  be 
found. 
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2.  By  Whom  to  be  Xade. — The  affidavit  should  ordinarily  be 
made  by  the  applicant,  if  he  is  present  and  cognizant  of  the  facts 
upon  which  the  application  is  based.*  Otherwise  the  affidavit  may 
and  should  be  made  by  an  attorney  or  other  person  who  has 
the  requisite  knowledge.* 

8.  Amendment  of  Affidavit. — ^Alter  the  court  has  denied  a  mo- 
tion for  a  continuance  an  amendment  of  the  affidavit  upon  which 
the  motion  was  founded  is  not  usually  allowed,*  although  amend- 


1.  Fogarty  v.  State,  8o  Ga.  450; 
Moody  V,  State,  54  Ga.  660;  Sheppard 
V,  Cook,  2  Hayw.  (N.  Car.)  241; 
Brown  v.  State,  36  Tex.  282;  Baldes- 
sore  V,  Stephanes,  27  Tex.  455;  People 
V.  Jenkins,  56  Cal.  5;  Wilkinson  v» 
Parrott,  32  Cal.  102;  Clouston  v.  Gray, 
48  Kan.  31. 

2.  Arkansas, — Golden  v.  State,  19 
Ark.  597. 

California, — Jaflfe  v,  Lilienthal,  loi 
Cal.  175. 

///»»tff J.— Lockhart  v.  Wolf,  83  111. 
37.  See  also  Northwestern  Ben.,  etc., 
Assoc.  V.  Primm,  124  III.  100. 

Indiana, — Cutler  v.  State,  42  Ind. 
244;  Espy  V.  State  Bank,  5  Ind.  274. 

Kansas, — Clouston  v.  Gray,  48  Kan. 

31. 

Kentucky, — Hardesty    v.    Com.,    88 

Ky.  537;  Allcorn  v,  Raflferty,  4  J.  J. 

Marsh.  (Ky.)  222. 

Louisiana, — Penne  v,  Tourne,  2  La. 
46);  Lizardi  v.  Arthur,  16  La.  577. 

Nevada,  —  State  v,  O' Flaherty,  7 
Nev.  153. 

New  York,  —  Seers  v.  Grandy,  i 
Johns.  (N.  Y.)  514;  Garfield  Nat. 
Bank  v,  Colwell  (Supreme  Ct.),  28  N. 
Y.  St.  Rep.  723. 

North  Carolina, — Wheaton  v.  Cross, 
2  Hayw.  (N.  Car.)  154. 

Pennsylvania, — Hunter  z/.  Kennedy, 
I  Dall.  (Pa.)  81;  Jackson  v.  Mason,  i 
Dall.  (Pa.)  135. 

Tennessee, — Guyer  v.  Cox,  i  Overt. 
(Tenn.)  184. 

The  affidavit  should  show  that  the 
client  was  not  present  or  that  he  was 
unable  to  make  the  affidavit  himself. 
Widner  v.  Hunt,  4  Iowa  355. 

In  Texas,  since  the  enactment  of 
art.  5.  Sayles  Civ.  Stats.,  it  is  not 
necessary  that  an  affidavit  by  an  at- 
torney shall  show  that  he  has  per- 
sonal knowledge  of  the  facts  therein 
stated,  Doll  v.  Mundine  84  Tex.  315; 
distinguishing  Robinson  v,  Martel,  ii 
Tex.  149,  the  latter  case  being  decided 
prior  to  the  statute  above  mentioned. 
See  also  Blum  v.  Bassett,  67  Tex.  194; 


Holland  v.  State,  38  Tex.  474;  Stin- 
nett V,  Rice,  36  Tex.  106;  Williams  v. 
Edwards,  15  Tex.  47. 

PeiBon  with  Knowledge. — An  affidavit 
of  what  an  absent  witness  would  tes- 
tify to  should  be  made  by  some  one 
to  whom  he  has  communicated  that 
fact.  Taylor  v.  State,  11  Lea  (Tenn.) 
717. 

Lack  of  Diligenee.  —  In  Beatty  v, 
Tete,  9  La.  Ann.  129,  it  was  held  that 
an  affidavit  by  the  attorney  was  not 
sufficient  where  he  had  taken  no 
proper  steps  to  obtain  the  affidavit  of 
his  client. 

Good  Faith. — When  made  by  an  at- 
torney, it  should  exclude  the  conclu- 
sion that  it  was  so  made  because  the 
party  himself  could  not  conscien- 
tiously make  it.     Robinson  v,  Martel, 

11  Tex.  149. 

nineie. — In  Douglass  v,  Blakemore, 

12  Heisk.  (Tenn.)  564,  an  affidavit  by 
the  attorney  of  an  absent  party  stat- 
ing that  the  latter  was  too  ill  to  at- 
tend, was  regarded  as  sufficient. 

The  unsworn  certificate  of  a  physi- 
cian will  not  be  treated  as  an  affidavit. 
Waarich  v.  Winter,  33  111.  App.  36; 
Harlow  v,  Warren,  38  Kan.  480. 

Want  of  Preparation.— The  affidavit 
of  the  attorney  is  deemed  the  best 
evidence  of  the  fact  that  he  has  not 
had  sufficient  time  to  prepare  his  case 
for  trial.     Smith  v.  State,  132  Ind.  145. 

8.  Loftin  v.  State,  41  Ark.  153; 
Northwestern  Ben.,  etc.,  Assoc,  v, 
Primm,  124  111.  103;  McBain  v,  Enloe. 

13  111.  76;  Driskill  v.  State,  7  Ind.  341; 
Mc Bride  v.  Stradley,  103  Ind.  465; 
Pence  v,  Christman,  15  Ind.  258;  Stale 
V,  Rorabacher,  19  Iowa  157;  Widner  v. 
Hunt,  4  Iowa  355;  Singleton  v,  Carr, 
I  Bibb  (Ky.)  554:  Smalley  v.  Ander- 
son, 4  T.  B.  Mon.  (Ky.)  369.  See  also 
McElveen  Commission  Co.  v,  Jackson, 
94  Ga.  549;  Chicago,  etc.,  R.  Co.  r. 
Heard,  44  Iowa  358;  McReynolds  v, 
McReynolds,  74  Iowa  89;  State  v, 
Gould,  40  Kan.  25S;  Bell  v,  Williams, 
3  La.  447. 
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CoB&ter  AffiiATit 


ments  have  been  allowed  in  exceptional  cases.* 

4.  Counter  Affldayits. — In  some  jurisdictions  the  use  of  counter 
affidavits  is  wholly  condemned.* 

There  is,  however,  ample  authority  for  the  practice  of  receiving 
counter  affidavits  to  show  want  of  diligence  in  procuring  the 
testimony  of  an  absent  witness,*  or  want  of  good  faith,*  or  im- 
probability that  the  proposed  testimony  can  be  obtained  at  all  or 
at  the  time  to  which  it  is  proposed  to  postpone  the  trial,*  or  to 


The  court  will  not  allow  it  to  be 
strengthened  by  other  affidavits  of  the 
same  person.  State  v.  Buckner,  25 
Mo.  168. 

Oral  Explanation. — An  ore  tenus  ex- 
planation of  the  affidavit  will  not  be 
heard.  Smith  v.  Barker,  3  Day  (Conn.) 
280:  Singleton  v.   Carr,  i  Bibb  (Ky.) 

554. 

1.  Com.   V,  Hourigan,  89  Ky.   305; 

McNealley  v.  State  (Wyoming,  1894), 
36  Pac.  Rep.  824. 

In  State  v.  Evans,  i  Overt.  (Tenn.) 
216,  the  court  said  that  an  additional 
affidavit  would  probably  be  allowed 
•'  upon  matters  puis  darrein  affidavit." 

And  in  Lucas  v,  Sevier,  i  Overt. 
(Tenn.)  105,  it  was  held  that  an  affi- 
davit may  be  amended  so  as  to  explain 
it,  but  that  no  new  fact  can  be  inserted. 

In  Petty  v.  State,  4  Lea  (Tenn.)  326, 
after  defendant's  motion  for  continu- 
ance was  overruled,  he  was  permitted 
to  amend  his  affidavit  by  setting  out 
what  the  absent  witness  would  testify 
to,  so  that  it  might  be  read  to  the  jury 
as  the  deposition  of  the  witness. 

2.  Hubbard  v.  State,  7  Ind.  160; 
Pettit  V.  State,  135  Ind.  393;  Cutler  v. 
State,  42  Ind.  244;  Linville  v,  Golding, 
II  Ind.  374;  Eslinger  v.  East,  100  Ind. 
434:  Shattuck  V,  Myers,  13  Ind.  46; 
State  V.  Bolds,  37  La.  Ann.  312; 
State  V,  Abshire  (La..  1895).  17  So. 
Rep.  142;  Maher  v.  Pulley.  8  La.  90; 
State  V.  Simien,  30  La.  Ann.  296; 
Quincv  Whig  Co.  v,  Tillson,  67  111. 
351;  Price  V,  People,  131  111.  231.  See 
also  Salisbury  v.  Com.,  i  Ky.  L.  J. 
181. 

Federal  Courts. — In  Manning  v,  Jame- 
son, I  Cranch  (C.  C.)  285.  the  court 
allowed  a  counter  affidavit  to  be  read, 
but  said  it  would  not  be  regarded  as  a 
precedent. 

Harmless  Error. — The  erroneous  re- 
ception of  counter  affidavits  will  not 
constitute  reversible  error  where  it 
does  not  appear  that  the  court  took 
any  action  upon  them,  Wick  v. Weber. 
64  III.  167;  or,  probably,  in  a  criminal 


case  where  a  convicted  defendant  was 
clearly  guilty.  Hicks  v.  State,  25  Fla. 
536;  or  where  the  affidavits  in  support 
of  the  motion  were  insufficient,  Waa- 
rich  V,  Winter,  33  111.  App.  36;  or 
where  it  is  evident,  without  regarding 
the  counter  affidavit,  that  the  applica- 
tion was  properly  denied,  Quincy 
Whig  Co.  r.  Tillson,  67  111.  351;  or 
where  the  benefit  of  a  continuance  was 
obtained  by  postponing  the  trial. 
Price  V.  People,  131  111.  224. 

Inoonsistent  AiBda^its. — In  Dacey  v. 
People,  116  111.  555,  it  was  said  that 
as  a  general  rule  the  statements  of 
facts  in  an  affidavit  for  a  continuance 
must  be  taken  as  true  for  the  purpose 
of  the  application,  but  it  was  held 
that  where  a  party,  in  addition  to  his 
own  affidavit,  presents  that  of  another 
person  in  support  of  his  motion,  he 
gives  it  the  same  credence  as  his  own, 
and  if  the  statements  in  the  two  are 
inconsistent,  the  court  will  not  be  re- 
quired to  hold  both  true. 

8.  Hyde  v.  State.  16  Tex.  445;  Brycc 
V.  Jones,  38  Tex.  205;  Murryr.  State. 
I  Tex.  App.  174 ;  Rucker  v.  State,  7 
Tex.  App.  549  ;  State  v.  Rainsbargcr, 
74  Iowa  196;  George  v,  Swafiford,  75 
Iowa  491;  State  v.  Murdy,  81  Iowa  603, 
State  V.  McCoy,  iii  Mo.  517;  Glover 
V.  State.  89  Ga.  391.  See  also  Walt  v. 
Walsh.  10  Heisk.  (Tenn.)  315;  St. 
Louis,  etc..  R.  Co.  v,  Woolum,  84 Tex. 
570. 

4.  Cushenberry  ».  McMurray.  27 
Kan.  328;  Weed  v.  Lee,  50  Barb.  (N. 
Y.)  354;  Lascelles  v.  State.  90  Ga.  375; 
State  V,  Belvel  (Iowa.  1893),  56  N.  W. 
Rep.  545;  Cox  V.  North- Western  Stage 
Co..  I  Idaho  377.  See  also  Dimmey 
V,  Wheeling,  etc.,  R.  Co.,  27  W.  Va. 
32;  People  V.  DeLacey,  28  Cal-  589; 
Allen  V.  State,  10  Ga.  85;  Allen  v, 
Reilly,  15  Nev.  452. 

5.  Anonymous,  3  Day  (Conn.)  308. 
a  case  in  the  United  States  Circuit 
Court;  Hyde  v.  State,  16  Tex.  445; 
McGee  v.  State,  31  Tex.  Crim.  Rep. 
71. 
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contradict  an  averment  that  an  absent  witness  is  sick,^  or  to  re- 
sist an  application  for  continuance  on  the  alleged  ground  of  ill- 
ness  of  counsel,*  or  to  disprove  allegations  of  public  excitennent 
and  prejudice.*  But  affidavits  are  not  usually  admitted  to  con- 
tradict  the  general  oath  of  materiality  of  the  testimony  of  an 
absent  witness,*  or  to  contest  the  facts  to  which  it  is  alleged  that 
he  will  testify.* 

5.  Kequisitefl  of  Affidavit — a.  In  General — CompUanoo  with  Stetute. 
— The  affidavit  should  comply  with  the  statutes  or  rules  of  court 
prescribing  what  it  shall  contain.* 

It  ii  Strietly  Construed,  and  all  intendments  so  far  as  it  is  equivocal 
or  uncertain  must  be  taken  against  it^ 

1.  State  V.  Murdy,  8i  Iowa  603;  question  of  the  subpoena  of  the  witness, 
Kneebone  v.  Kneebone,  83  Cal.  645.  his   sickness,    his  absence   from    the 

2.  State  V.  Bailey,  94  Mo.  311,  a//i»^  county,  or  what  he  would  swear  if 
Riggs  V,  Fenton,  3  Mo.  28,  to  the  present,  drawn  from  what  he  did  swear 
point  that  the  allowance  of  counter  on  another  occasion  when  the  same 
affidavits  is  discretionary  with  the  transaction  was  in  question.  Johnson 
court.  See  also  State  v,  Dettmer,  124  v.  State,  65  Ga.  94;  Horn  v.  State,  62 
Mo.  426;  Skagit  R.,etc.,  Co.  v.  Cole,  Ga.  362;  Brown  v.  State,  65  Ga.  332. 
2  Wash.  57.  There    was    a    counter    showing    in 

8.  State  V,  Wells,  61  Iowa  629;  Peo-  Matthews   v.   Bates,  93   Ga.  317,  and 

pie  V.  Sprague,  53  Cal.  491.     See  also  Bowling  v.  Whatley,  53  Ga.  24. 

Reese   ».  State,  7   Ga.    373;   State   v,  6.  State  v.  Bryant,  93  Mo.  273;  Tru- 

Rainsbarger,  74  Iowa  200.      But  com*  ner  v,   Eustis,  8  Ark.  119.     See  also 

pare  Bishop  v.  State,  9  Ga.  121.  Frederick  v.  Rice,  46  Mo.  24. 

In  Dickson  v.  Lewis,  2  Harr.  (Del.)  The  rule  is  as  strict  in  civil  as  in 

289,  counter  affidavits  were  received  to  criminal  cases.     Shattuck  v.    Myers, 

show  that  injustice  would  be  done  by  13  Ind.  46. 

granting   the  continuance.     See  also  Illiiatrations. — An  affidavit  conclud- 
Johnson  v.  Silletoe,  2  Harr.  (Del.)  305.  ing  with  the  statement  that  "  the  ap- 
4.  Anonymous,  3  Day  (Conn.)  308;  plication  is  not  made  for  delay,  but 
Attaway  V.  State,  31  Tex.  Grim.  Rep.  that  the  law  may  be  administered," 
475;  Hyde  v.  State,  16  Tex.  445.     Com-  instead  of  "  that  justice  may  be  done,'* 
pare  Strauss  v.  State,  58  Miss.  53.  the  latter  being  required  by  the  stat- 
in Taxas  the  state  will  not  be  allowed  ute,  was  held  insufficient.     Turner  v. 
to    contest   the   fact    that   an    absent  Eustis,  8  Ark.  119. 
witness  will  testify  as   stated   in  the  An  affidavit  by  a  party  stating  that 
motion    for    continuance.      Lane    v.  the  presence  of  his  attorney  "  is  nec- 
State(Tex.  Crim.  App.,  1894),  28S.  W.  essary  to  a  trial  of  the  cause,"  is  a 
Rep.  202.      See,   however,    Vaden   v,  fatal  departure  from  a  statute  which 
State  (Tex.  Crim.  App.,  1894),  25  S.  W.  requires  a  statement  that  his  attend- 
Rep.  777.  ance  is  "  necessary  to  a  fair  and  proper 
6.  Dixon  V.  State,  2  Tex.  App.  530;  trial."     Williams  v.  Baker,  67  111.  238. 
State  v.  Dakin,  52  Iowa  395;  State  v.  Affidavit  of  Merita. — In  Wisconsin  itit. 
Rainsbarger,  74  Iowa  196;  Salisbury  v.  party  applying  for  a  continuance  must 
Com.,  79  Ky.  425.     See  also  State  v.  show  by  his  affidavit  that  he  has  a 
Bowers,  17  Iowa  46.  good  cause  of  action  or  defense.    Ball- 
Oeorgia. — The  Georgia  Code,  §  3531,  ston  Spa  Bank  v.  Marine  Bank,   16 
provides  that  the  presiding  judge  may  Wis.   121;  Cottrell  v,  Gillner,  5  Wis. 
in   his  discretion    *' admit  a  counter  270.     See  also  in  A^^w  Kerr >&,  Brooklyn 
showing  to  a   motion  for  a  continu-  Oil  Works  v.  Brown,  38  How.  Pr.  (N. 
ance.'*     While  the  judge  may  not  try  Y.  Super.  Ct.)  451. 
the  merits  of  the  case  on  an  issue  of  7.  Chancy   v.  Carrigan,  53  Ga.  84; 
continuance,    and  thus   take   from   a  Thompson  v.  State,  24  Ga.  297;  Dacey 
defendant  the  right  of  trial  by  jury,  v.  People,  116  111.  555;  Slater.  Eisen- 
yet  be  may  try  all  such  issues  as  the  meyer,  94  111.  96;  Steele  v^  People,  45 
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PrMidon. — It  should  not  be  so  general  in  its  terms  as  to  make  it 
impossible  to  have  a  conviction  for  perjury  in  case  it  be  wilfully 
false,*  and  should  contain  within  itself  the  requisite  facts  with- 
out reference  to  extraneous  papers  not  a  part  of  the  record.* 

Entitling. — It  should  be  entitled  in  the  proper  cause.' 

b.  Public  Prejudick  or  Excitement.* — The  affidavit  should 

set  forth  the  facts  indicating  that  the  prejudice  or  excitement  is 
such  as  to  intimidate  and  swerve  the  jury,*  and  disclose  that  a 
fair  and  impartial  trial  can  be  had  at  the  term  of  court  to  which 
it  is  proposed  to  defer  it.® 

c.  Want  of  Preparation.'*' — The  affidavit  must  show  in  what 
respect  the  applicant  is  not  ready,®  that  he  has  made  reasonable 
exertions  to  prepare  for  trial  without  success,*  or  some  good  rea- 
son for  not  making  such  exertions.*® 

d.  Amendment  oi*  Pleadings.** — At  Common  Law  it  seems  that 
upon  a  material  amendment  of  the  pleadings  the  adverse  party 
was  entitled  to  a  continuance  without  filing  an  affidavit.** 

Modern  Statutes  require  an  affidavit  showing  in  what  manner  he  is 
less  prepared  for  trial  by  reason  of  the  amendment.** 


III.  152;  Evans  v,  Marden,  54  IH.  App. 
291;  Brady  v,  Malone,  4  Iowa  146; 
Friske  v,  Berryhill,  10  Iowa  203; 
Owens  V.  Starr,  2  Litt.  (Ky.)  231; 
Mason  v,  Anderson,  3  T.  B.  Mon. 
(Ky.)  293;  State  v.  Pagels,  92  Mo.  300; 
State  V.  Howell,  117  Mo.  307;  Brown 
V,  State,  34  Tex.  186. 

Objections  on  Appeal.  —  Where  the 
sufficiency  of  an  affidavit  is  objected 
to,  no  other  objections  will  be  enter- 
tained in  the  appellate  court.  People 
V.  Brown,  54  Cal.  243. 

1,  Mays  V.  Lewis,  4  Tex.  38. 

2.  De  Puy  v,  Everett,  3  Ind.  257. 
8.  Adams  Express  Co.  v,  Reno,  48 

Mo.  264. 

An  affidavit  which  is  not  entitled, 
and  which  also  fails  to  show  in  the 
body  theroof,  either  by  naming  the 
parties  or  otherwise,  in  what  action 
the  same  is  made,  may  properly  be 
held  insufficient.  Irroy  v,  Nathan,  4 
E.  D.  Smith  (N.  Y.)  68. 

4.  As  a  Oronnd  for  Contlnnanoe,  see 
VIII.  5,  supra. 

5.  State  v.  Abshire  (La.,  1895),  17 
So.  Rep.  142;  Ste\  jns  v.  State,  93  Ga. 
307;  Miller  v.  State,  32  Tex.  Crim. 
Rep.  319.  See  also  Reese  «/.  State,  7 
Ga.  373;  Ballard  v.  State,  31  Fla.  266; 
Brinkley  v.  State,  54  Ga.  371. 

"Excited  condition"  of  the  public 
mind  is  too  vague.  Baw  v.  State 
(Tex.  Crim.  App.,  1893),  24  S.  W.  Rep. 
293. 


6.  State  V,  Abshire  (La.,  1895),  17 
So.  Rep.  142. 

7.  As  a  Oronnd  for  Continnance,  see 
VIIL  6,  supra, 

8.  Thompson  v.  State,  24  Ga.  297; 
Dacey  V.  People,  116  111.  555;  Johnson 
V.  State,  83  Ga.  553;  Ahren  r.  Willis, 
6  Fla.  359. 

9.  Dunlap  v,  Davis,  10  111.  85; 
Northwestern  Ben.,  etc.,  Assoc,  v. 
Prim,  19  111.  App.  224;  Hahn  v.  Haber, 
83  111.  244;  People  V.  McGonegal  (Su- 
preme Ct.),  17  N.  Y.  Supp.  147;  Com. 
V,  Mister,  79  Va.  5.  See  also  Smith  r. 
State,  132  Ind.  145;  Stevens  v.  State, 
93  Ga.  307. 

Want  of  ITotice.— In  May  v.  State,  38 
Neb.  211,  it  was  held  that  a  statement 
that  the  attorney  for  the  accused  had 
not  been  notified  of  the  trial  a  suffi- 
cient length  of  time  to  properly  pre- 
pare therefor,  but  which  failed  to 
show  want  of  notice  by  the  accused 
himself,  was  insufficient. 

10.  Dunlap  v.  Davis,  10  111.  85. 
See  yill.  13./.  (2),  {d)  Excuses  for 

Omission^  supra, 

11.  As  a  Oronnd  for  Contlnnanoe,  see 
VIII.  7,  supra, 

12.  Chicago,  etc.,  R.Co.  v,  Goyette, 
32  111.  App.  574;  Hawks  V,  Lands,  8 
111.  227. 

18.  Lindsey  v,  Lindsey,  40  111.  App. 
389;  Clause  V,  Bullock  Printing  Press 
Co.,  20  111.  App.  113;  Chicago,  etc., 
R.  Co.  V.  Goyette,  32  111.  App.  574; 
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e.  Absence  of  Counsel.* — The  affidavit  musl  show  the  cause 
of  his  absence ;  ^  that  the  absent  attorney  is  the  leading  counsel 
where  that  fact  is  material ; '  that  the  party  has  not  had  time  to 
employ  other  counsel,*  and  cannot  safely  go  to  trial  without  the 
services  of  the  absent  counsel,*  which  he  expects  to  have  at  the 
next  term  of  the  court  ;•  and  that  the  application  is  not  made  for 
delay  only.''' 

/.  Absence  of  Party.® — The  affidavit  must  show  that  the 
presence  of  the  party  is  essential,*  and  that  by  reasonable  dili- 
gence he  could  not  have  been  present  or  that  his  deposition  could 
not  have  been  taken,*®  and  set  up  his  expectation  of  returning  or 
the  probability  of  obtaining  his  testimony,**  and  it  must  give  a 
definite  reason  for  his  absence.** 

Chicago,  etc.,  R.  Co.  v.  Stein,  75  III.  ing  literal  compliance  with  the  stat« 

42;  Keltenbaugh  v.  St.  Louis,  etc.,  R.  ute;  Dacey  v.  People,  116  111.  555. 

Co.,  34  Mo.    App.    147;    Calhoun  v.  6.  Lamar  r.  McDaniel,  78  Ga.  547; 

Crawford,  50  Mo.  458;  Mills  v.  Bland,  Smith  v,  Printu'p,  59  Ga.  610,  decided 

76  111.  381,  and  Cummings  v.  Rice,  9  under    section   3525  of   the    Georgia 

Tex.   527,  also  holding  that  the  de-  Code;   Condon  v.   Brock  way,  50  111. 

fendant  applying   for  a  continuance  App.  625. 

must  show  that  he  has  a  good  defense;  7.  Smith   v.    Printup,   59  Ga.   610; 

Fisk  V.  Miller,   13   Tex.  225;    Texas  Marshall  z/.  State,  94  Ga.  589;  Burnett 

Cent.   R.  Co.  r.  Williams  (Tex.  Civ.  v.  State,  87  Ga.  622;  Smith  v.  State, 

App.,  1894),  26  S.  W.  Rep.  856;  Lamb  V.  78  Ga.  71,  the  statement  being  required 

Beaumont  Temperance  Hall  Co.  (Tex.  by  the  Georgia  Code. 

Civ.  App.,  1893),  21  S.  W.  Rep.  713;  8.  As  a  Oround  for  Continnanee,  see 

Jones  V.  Henderson,  49  Ga.  170;  Led-  VIII.  11,  supra. 

better  v.  McWilliams,  90  Ga.  44;  At-  9.  Cowperthwaite  v.  Miller,  2  Phila. 

lanta  Cotton  Seed  Oil  Mills  v,  Coffey,  (Pa.)    219;    National    Exch.    Bank  v, 

80  Ga.   145;  Peters  v.  West,  70  Ga.  Walker,    80    Ga.    281;    Crawford    v. 

343;  Storch  V,  McCain,   85   Cal.  304.  Brady,  35  Ga.  184;  Bowling  v.  What- 

See  also  Hubler  v.  Pullen.  9  Ind.  273;  ley,  53  Ga.  24;  Telford  z/.  Brinkerhoff, 

Texas,  etc.,   R.   Co.   v,  Goldberg,  68  45  111.  App.  586;  Hazen  v.  Pierson,  83 

Tex.  685.  111.  241;  Owens  r.    Tinsley,   21   Mo. 

1.  Ab  a  Ground  for  Gontinuanoe,  see  423.  See  also  East  Tennessee,  etc., 
VIII.  10,  supra,  R.  Co.  v,  Fleetwood.  90  Ga.  23. 

2.  Poppell  V,  State,  71  Ga.  276;  Abtenoe  in  Military  Servioe. — See 
Olden  V.  Litzenburg,  i  Phila.  (Pa.)  Duncan  v*  Niles,  32  111.  541;  Wicker 
204.  V.  Boynton,  83  III.  545;  Biitler  v,  Mc- 

A  statement  that  affiant  "  had  been  Call,  15  Iowa  431,   and  VIII.  Ii.  ^., 

informed  by  letter  of  the  sickness"  supra, 

of  his  counsel  is  insufficient.     Loyd  Materiality  of  Evidenoe. — Under  the 

V.  State,  45  Ga.  57.  California  Code  Civ.  Pro.,  §  594,  the 

Member  of  the  Legislatnre. — Absence  materiality  of  the  evidence  expected 

as  a  member  of  the  legislature  must  to  be  obtained  from  the  party  need 

be  shown  to  be  such  as  to  warrant  a  not  be  shown.     Jaffe  v,  Lilienthal,  loi 

continuance  under  the  statute.    Stock-  Cal.  175. 

ley  V.  Goodwin,  78  111.  127.    See  VIII  10.  Grounds  v,  Ingram,  75  Tex. 509: 

10.  c,f  supra.  Mason  z^. Anderson,  3  T.  B.  Mon.  (Ky.) 

8.  Smith  V,  State,  78  Ga.  71.     See  293;  Chamberlain  t/.  Reid,  49  Ind.  332. 

also  Long  v.  State,  38  Ga.  491,  and  11.    Mantonya  v.  Huerter,   35    111. 

VIII.  10.  <!.,  supra,  App.  27. 

4.  Whitehall  v.  Lane.  61  Ind.  93.  12.    McBride  v,  Stradley,  103   Ind. 

6.  Marshall   r.    State,   94  Ga.   589;  465,  where  it  was  simply  stated  that 

Turner  v.  State,   70  Ga.   765,  under  the   party's   absence   was  caused  by 

section  3525  of    the   Georgia   Code;  sickness  in  his  family;  National  Exch. 

Williams  v.  Baker,  67  111.  23d,  requir-  Bank  v.  Walker,  80  Ga.  a6i;  Critei 
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g.  Absence  of  Evidence  * — (i)  In  General. — The  affidavit  for 

a  continuance  on  the  ground  of  absent  evidence  should  comply 
with  all  the  statutory  requirements ;  *  as  for  instance,  and  in  addi- 
tion to  the  allegations  discussed  in  the  following  sections,  it  should 
state  the  name  *  and  residence  of  the  absent  witness,*  that  the 
witness  is  not  absent  by  the  consent  or  procurement  of  the  appli- 
cant,^ and  that  the  latter  cannot  safely  proceed  to  trial  without 
his  presence.® 

(2)  Absent  Papers!" — The  affidavit  should  state  the  purport  of 
the  absent  papers,^  and  set  forth  the  diligence  used  to  obtain 

V,  Lanier,  Tayl.  (N.  Car.)  16;  Hazen  Texas,  —  Parker  v.  McKeWain,  17 
V,  Pierson,  83  111.  241;   Davis  v.  Fore-    Tex.  157. 


man  (Tex.,  1892),  20  S.W.  Rep.  52.  See 
also  Welcome  v.  Bos  well,  54  Ind.  297. 

'*  Circumstances  beyond  his  con- 
trol "Js  not  sufficient.  Steele  v.  Com., 
3  Dana  (Ky.)  84. 

On  Aooount  of  Siolmeat. — Where  the 
party's  absence  is  caused  by  sickness 
the  nature  of  it  should  be  described. 
Pate  V,  Tait,  72  Ind.  452.  See  also 
Bowling  V,  Whatley,  53  Ga.  24. 

The  sworn  statement  of  a  physician 
is  the  most  acceptable  proof.  Jaffe 
V.  Lilienthal,  loi  Cal.  175;  Solomon 
V.  State,  71  Miss.  567. 

1.  As  a  Oronnd  for  Continnanoe,  see 
VIII.  13,  et  seq,^  supra, 

2.  State  V,  Howell,  117  Mo,  307; 
Harsh  v,  Hanauer,  15  Ark.  252. 

8.  Alabama, — White  v.  State,  86  Ala. 
69. 

Arkansas,  —  Harsh  v,  Hanauer,  15 
Ark.  252. 

California,  — Carey  v,  Philadelphia, 
etc..  Petroleum  Co.,  33  Cal.  694. 

Colorado, — Wilson  v.  People,  3  Colo. 

325. 

Georgia,  — Craft  v.  Diamond,  23  Ga. 

418. 

Illinois, — Shirwin  v.  People,  69  111. 
58;  Trask  v.  People,  151  111.  523;  Ilett 
V,  Collins,  102  111.  402. 

Indiana. — Webb  v.  State,  21  Ind. 
236;  Dickey  v.  Morgan,  8  Blackf. 
(Ind.)  533. 


Virginia, — Hurd  v.  Com.,  5  Leigh 
(Va.)  715. 

West  Virginia, — Buster  v.  Holland, 
27  W.  Va.  511. 

Or  that  his  name  is  unknown.  State 
V,  Underwood,  76  Mo.  630. 

Or  show  what  diligence  the  appli- 
cant has  used  to  ascertain  the  name. 
Freeport  r.  Isbell,  93  111.  381;  Trask 
V,  People,  151  111.  523. 

4.  Jackson  v.  State,  S4  Ark.  243: 
Wilson  V,  People,  3  Colo.  325;  Glad- 
den V,  State,  12  Fla.  562;  Lee  v.  Quirk. 
20  111.  392;  Richardson  v.  People,  31 
111.  170;  Beavers  r.  State,  58  Ind.  530; 
Webb  V.  State,  21  Ind.  236;  Slate  v. 
Underwood,  76  Mo.  630;  Smith  r. 
State,  58  Miss.  867. 

Or  show  what  steps  have  been  taken 
to  ascertain  his  whereabouts.  Mc- 
Kinlay  v.  Shank,  24  Ind.  258;  Sute 
V,  Tilghman,  6  Iowa  496;  Shirwin  v. 
People,  69  111.  58;  State  v.  Shupe,  16 
Iowa  36. 

6.  Bryant  v.  State,  34  Fla.  291;  Har- 
rell  V,  Durrance,  9  Fla.  490;  Polite  v. 
State,  78  Ga.  347;  Carr  v,  Dickson, 
58  Ga.  144;  Collins  v.  State,  78  Ga. 
87;  Crews  V,  People.  120  111.  317: 
Beavers  v.  State,  58  Ind.  530;  Mills 
V,  Fellows,  30  La.  Ann.  824;  Lamar 
V,  State,  63  Miss.  265. 

6.  Danielson  v,  Gude,  11  Colo.  87; 
Harrell  v,  Durrance,  9  Fla.  490;  Mar- 


Iowa, — State  v,  Tilghman,  6  Iowa  shall  v.  State,  94  Ga.  589;  Owens  r. 

496;  State  f'.  Shupe,  16  Iowa  36.  Starr,   2  Litt.  (Ky.)  231;  Burgett   v, 

Kansas, — Moon  v.  Heifer,  25   Kan.  Edwards,  4  Lans.  (N.  Y.)  193;  Wilson 

139.  V,  Kochnlein,  i  W.  Va.  145;  Dimmey 

Lauisianj. — Borron  v,   Mertens,  14  v.  Wheeling,  etc.,  R.  Co.,   27  W.  Va. 

La.   Ann.   305;    Huflf  v.  Freeman,  15  32;  Tompkins  r.   Burgess,  2 'W.  Va. 

La.  Ann.  240.  187;  Wilson  v.  Wheeling,  19  W.  Va. 

Missouri.  —  State    v,    Mitchell,    98  323. 

Mo.  657;    State   v,  Maguire,  69  Mo.  7.  As  a  Gromid  in  OontiavABoa,  see 


197. 

Tennessee, — Nelson  v.  State,  2  Swan 
(Tenn.)  482. 


VIII.  13.  a,  supra, 

8.  So   as    to   enable   the    court  to 
judge  of  their  laatenality.    Hagerty 
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them.^ 

(3)  Cumulative  Evidence!^ — The  affidavit  should  state  that  the 
testimony  desired  is  not  merely  cumulative,*  or  if  cumulative,  the 
circumstances  must  be  shown  which  bring  it  within  the  exceptions 
to  the  rule.* 

iS)  Statement  of  Diligence, — A  party  must  show  by  his  affidavit 
what  steps  he  has  taken,  if  any,  to  secure  the  attendance  of  the 
absent  witness  or  his  deposition,  or  give  a  valid  excuse  for  the 
want  of  such  diligence  as  the  law  demands ;  •  and  much  particu- 


V,  Scott,  10  Tex.  529;  Stewart  r.  Suth- 
erland, 93  Cal.  270;  Logan  v.  Farmers' 
Bank,  5  Harr.  (Del.)  431. 

1.  Stewart  v,  Sutherland,  93  Cal. 
270;  Steed  v.  Cruise,  70  Ga.  168.  See 
also  VIII.  13.  /.,  et  seq,y  supra, 

2.  As  a  Ground  for  Ck>ntu»iano6,  see 
VIII.  13.  r.,  supra, 

8.  People  V,  Thompson,  4  Cal.  239; 
State  V,  Brooks,  4  Wash.  328. 

4.  As,  for  instance,  that  there  will 
be  a  conflict  in  the  evidence. .  Dacey 
V,  People,  116  111.  555.  See  VIII.  13. 
r.,  supra. 

6.  Arkansas,  —  Burriss  v.  Wise,  2 
Ark.  33:  Jackson  v.  State,  54  Ark.  243. 

California, — People  v.  Baker,  I  Cal. 
403;  People  V,  Quincy,  8  Cal,  89;  Kuh- 
land  V,  Sedgwick,  17  Cal.  123;  Les- 
zinsky  v.  White,  45  Cal.  278;  People 
V,  Ashnauer,  47  Cal.  98;  Jacks  v, 
Buell,  47  Cal.  162;  People  v.  Weaver, 
47  Cal.  106. 

Florida,  —  Harrell  v,  Durrance,  9 
Fla.  490;  Gladden  v.  State,  12  Fla.  562; 
Green  v.  King,  17  Fla.  452. 

Georgia, — Cogswell  v.  State,  49  Ga. 
103:  Branch  v,  DuBose,  55  Ga.  21. 

Illinois, — Dacey  v.  People,  116  111. 
555;  Richardson  v.  People,  31  111. 
170;  Marble  v.  Bonhotel,  35  111.  241; 
Gass  V,  Howard*  43  III.  223;  Birks  v, 
Houston,  63  HL  77;  Chicago,  etc.,  R. 
Co.  V,  Ingersoll,  65  111.  399;  Coffey 
V,  Fosselman,  72  111.  69;  Wilson  v. 
King,  83  III.  232;  Grundies  v.  Bliss, 
86  111.  132;  Meyers  v,  Andrews,  87 
111'  433;  Shirwin  v.  People,  69  111.  58; 
Mantonya  v,  Huerter,  35  111.  App.  27; 
Trask  v.  People,  151  111.  523. 

Indiana,  —  Brown  v,  Shearon,  17 
Ind.  239;  Hall  v.  State,  8  Ind.  439; 
McKinlay  v.  Shank,  24  Ind.  258;  An- 
derson V,  State,  28  Ind.  22;  Collins  v. 
Frost,  54  Ind.  243;  Osborn  v.  Storms, 
65  Ind.  321;  Leary  v.  Nave,  66  Ind. 
22c:  Sutherlin  v.  State,  108  Ind.  389. 

Iowa. — Friske  v,  Berryhill,  10  Iowa 
203;  Rice  V,  Arbuckle,  8  Iowa  272; 
Thurston   v.    Cavenor,    8   Iowa   155; 


Widner  v.  Hunt,  4  Iowa  355;  State  v. 
Shupe,  16  Iowa  36;  Argall  v,  Pugh, 
56  Iowa  308;  Kimball  v,  Bryan,  56 
Iowa  632;  Fort  Dodge  v,  Minneapolis, 
etc.,  R.  Co.,  87  Iowa  389. 

Kansas,  —  Payne  v,  Kansas  City 
First  Nat.  Bank,  16  Kan.  147. 

Kentucky,  —  Smith  v.  Com.  (Ky., 
1891),  17  S.  W.  Rep.  868;  Benge  v. 
Com.,  92  Ky.  i. 

Louisiana, — Mills  v.  Fellows,  30  La. 
Ann.  824;  State  v,  Ryan,  30  La.  Ann. 
1 176;  State  V,  Clark,  37  La.  Ann.  128: 
State  V,  Williams,  36  La.  Ann.  854. 

Minnesota, — Mackubin  v.  Clarkson, 
5  Minn.  247. 

Mississippi,  —  Weeks  v.  State,  31 
Miss.  490;  Smith  v.  State,  58  Miss. 
867;  Lamar  v.  State,  63  Miss.  265. 

Missouri, — State  v,  Bennett,  31  Mo. 
462;  Cline  V,  Brainard,  28  Mo.  341; 
Wood  V,  St.  Louis,  etc.,  R.  Co.,  58 
Mo.  109;  State  v,  Lawther,  65  Mo.  454; 
Harris  v,  Powell,  56  Mo.  App.  24; 
State  V,  Whitton,  68  Mo.  91;  State  v, 
Simms,68  Mo.  305;  Langeoerv.  Phelps, 
74  Mo.  189;  Blair  v,  Chicago,  etc.,  R. 
Co.,  89  Mo.  384;  State  v,  Mitchell,  98 
Mo.  657;  State  v.  Howell,  117  Mo.  307. 

New  Jersey,  —  Ogden  v.  Gibbons,  5 
N.  J.  L.  598. 

New  Mexico, — Faulkner  v.  Territory 
(N.  Mex.,  1892),  30  Pac.  Rep.  905: 
Thomas  v,  McCormick,  i  N.  Mex. 
369. 

New  York, — Brooklyn  Oil  Works  v. 
Brown,  38  How.  Pr.  (N.  Y.  Super. 
Ct.)  451. 

South  Dakota,  —  Stone  v,  Chicago, 
etc.,  R.  Co.,  3  S.  Dak.  330;  Gaines  v. 
White,  I  S.  Dak.  434. 

Texas, — San  Antonio,  etc.,  R.  Co.  v. 
Bowles  (Tex.  Civ.  App.,  1895),  30  S. 
W.  Rep.  89;  Galveston,  etc.,  R.  Co. 
V,  Briggs  (Tex.  Civ.  App.,  1895),  30  S. 
W.  Rep.  933;  Crawford  v,  Saunders 
(Tex.  Civ.  App.,  1894),  29  S.  W.  Rep. 
102;  Johnson  v,  Evans,  15  Tex.  39; 
Hipp  V,  Robb,  7  Tex.  67;  Brown  v, 
Abilene  Nat.  Bank,  70  Tex.  750;  Mi^- 
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larity  is  required  in  the  affidavit  in  these  respects.^ 

(3)  Expect  at  iam  of  Obimning  Evidenci. — ^The  affidavit  must 
show  that  there  is  a  reasonable  probability  of  obtaining  the  ab- 
sent evidence  at  the  time  to  whlcn  the  affiant  seeks  to  defer  the 

Bouri  Pac.  R.  Co.  v,  Aikeo*  71  Tex.  28  N.  Y.  Supp.  693;  Crist  main  v.  Paul, 

373;  Falls  Land,  etc.,  Co.  v,  Chiftholm,  16  How.  Pr.  (N.  Y.  Herkimer  County 

71  Tex.  523;  St.  Louis,  etc.,  R.  Co.  v,  Ct.)  17. 

Woolam,   84   Tex«   $^o\    Hensley    v<        Oregon. — State  v.  Hawkins,  18  Ore- 

Lytle,  5  Tex.  497;  Holland  v.  State,  gon  476. 

38  Tex.  474;  McMahan  v.  Busby,  29         Texas, — Western  Union  Tel.  Co.  p. 

Tex.  191;  Byrne  v.  Jackson,  35  Tex.  Berdine  (Tex.  Civ.  App.,  1893).  21  S. 

95;  Jackson  v.  State,  4  Tex.  App.  392;  W.  Rep.  982;  St«  Louis,  etc.,  R.  Co. 

Bowen  v.  State,  3  Tex.  App.  617.  v,  Woolum,84Tex.  570;  Internationa], 

Virginia. — Hurd  f.  Com.,  5  Leigh  etc<,  R.  Co.  v.  Ragsdale,  67  Tex.  24; 

(Va.)  715.  Flournoy  v,  Marx,  33  Tex.  786;  Allyn 

Washington.  —  State    v.    Brooks,   4  r.  Willis,  65  Tex.  65;   Mays  9.  Lewis, 

Wash.  328.  4  Tex.  38;  Green  v.  Dunnian,  35  Tex. 

West   Virginia* — Wilson  v.  Wheel-  175;  Johnson  v.   Evans,   15  Tex.  39: 

ing,  19  W.  Va.  323;  Buster  v.  Holland,  Williams  v.  Edwards,  15  Tex.  41;  9^5- 

27  W.  Va.  511;  Dimmey  r.  Wheeling,  souri  Pac.  R.  Co,  v.  Shuford,  72  Tex. 

etc.,  R.  Co.,  27  W.  Va.  32.  165;  Tittle  v.  Vanleer  (Tex,  Civ,  App.. 

United  States, '^BX^gg    v.  Phoenix  1894)127  S.  W.  Rep.   736;    Brown  v. 

Ins.  Co.,  3  Wash.  (U.  S.)  5.  State,  34  Tex.  186. 

1.    California, — People    v.    Thomp-         Utah.  —  People  v,  Garns.   2   Utah 

son,  4  Cal.  239;  Cohn  v,  Brownstone,  260;  People  v.  Wiagins,  i  Utah  324. 
93  Cal.  362;  Frank  v.  Brady,  8  Cal.        InmiAemt     AAdavitt.  —  Thus      in 

47;    People  V,  Jocelyn,  29  Cal.   562;  Wardlaw  v.  McConnell,  46  Ga.  276, 

People  V.  Williams,  24  Cal.  31.  an  affidavit  was  held  insufficient  which 

Colorado, — Litchfield  v,   Daniels,    i  stated  that  the  partv  had  ordered  a 

Colo.  268.  subpoena  to  be  serveci,  without  stating 

Florida, — Dansey  v.  State,   23  Fla.  to  whom  the  order  was  given. 
316.  And    in   Marry   v.    State,   i    Tex. 

Illinois,  ^YT^emsin  v*  TinsUy,   50  App.  174,  the  affidavit  was  fatally  de- 

III.  497;  Freeport  v,  Isbell,  93  111.  381.  fective  because,  although  it  alleged 

Indiana,  —  Pence  v,  Christman,  15  the  procurement  of  attachments  for 

Ind.  257;  State  v.  Place,  127  Ind.  194;  the  witnesses,  it  failed  to  show  that 

Miller  v.  State,  42  Ind.  544;  Dickey  they   were  given  or  mailed    to   the 

V,  Morgan,  8  Blackf.  (Ind.)  533.  proper  office  for  service. 

Iowa.  •—  Brady  v.    Malone,  4  Iowa        If  the  witness  was  sick  and  unable 

146.  to  attend  court,  the  fact  of  knowledge 

Aransas,  —  Struthers   v.    Fuller,   45  of  such  sickness  in  time  to  take  his 

Kan.  735;  Kilmer  v,  St.  Louis,  etc.,  deposition  must  be  negatived.   Adams 

R.  Co.,  37  Kan.  84.  tr.  Peck,  4  Iowa  551. 

A'entitchy.—Vnsel  v.  Com.,  87  Ky.        Snfleient  AAdaTitt,*-It  is   sufficient 

368;  Kendall  v.  Com.  (Ky.,  1892),  19  S.  to  aver  that  witnesses  have  been  duly 

W.  Rep.  173.  subpoenaed    to    attend    the   term   of 

Louisiana,-^y Biidtn  v,  Abney,  7  La.  court  at  which  the  trial  is  to  be  had. 

Ann.  575.  Wade  v,  Halligan,  16  111.  507. 

Missouri,  — State  v.  Hays,  24  Mo.        The  omission  to  state  that  due  dili- 

369;  State  V,  Kring,  74  Mo.  613;  State  gence  had  been  exercised  was  held 

V.  Murphy,  46  Mo.  430;  State  v.  Car-  not  to  be  fatal  where  a  subpoena  had 

ter,  98  Mo.  176;  State  t^.  White  (Mo.,  been   issued,   served,  and    returned. 

1895),  29  S.  W.   Rep.    591;    State    v,  and  placed  on  file,  and  the  attention 

Lange,  59  Mo.  418.  of  the  court  was  called  to  it.    Vogt  v. 

Mevada, -^  Suit    v.   O'Flaherty,    7  Com.,  92  Ky,  68. 
Nev.  153;  State  v.  Gray,  19  Kev.  212.        In  Hooker  v,  Rogers,  6  Cow.  (H. 

A'ew  Mexico, — Anderson  r.    Terri-  Y.)  577,  it  was  held  that  the  affidavit 

tory,  4  N.  Mex.  109.  need  not  state   when   the    witnesses 

JV^ew   Vorh, — John    T.   Koye  Mfg.  were  subpoenaed,  unless  the  omission 

Co.  V,  Raymond  (Buffalo  Super.  Ct.),  were  made  a  ground  of  objection. 
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trial,*  and  where  the  absent  evidence  is  the  testimony  of  a  wit- 
ness who  is  not  within  reach  of  the  process  of  the  court,  the  affi- 
davit should  state  the  applicant's  grounds  for  belief  that  it  can  be 
procured.* 

1.  Arkansas, —  Burriss  v.  Wise,   2         TVjcaj.  —  Jackson  v.  State,  4  Tex. 
Ark.  33.  App.  292;  Byrne  v.  Jackson,  25  Tex. 

California. — People  v.  Ashnauer,  47     95;  Western  Union  Tel.  Co.  v,  Bcr* 
Cal.  98. 

Colorado, — Wilson  v.  People,  3  Colo, 
325;  Dawson  v.  Coston,  18  Colo.  493. 

Florida*  —  Harrell  v,  Durrance,  9 
Fla.  490. 

Georgia, — Carr  v.  Dickson,  58  Ga, 
144;  Collins  V,  State,  78  Ga.  87;  Allen 
z/.  State,  10  Ga.  85;  Smith  v.  State.  78 
Ga.  71;  Boggess  v.  Lowrey,  78  Ga. 
353;  Moody  v.  State,  54  Ga.  660;  Run- 


dine  (Tex.  Civ.  App.,  1893),  21  S.  W. 
Rep.  982;  Cabell  v,  Holloway  (Tex. 
Civ,  App.,  1895),  31  S.  W,  Rep.  201; 
Harris  v.  State,  8  Tex.  App,  90, 

Virginia, — Hurd  v.  Com.,  5  Leigh 
(Va.)  715. 

2.  People  V,  Ah  Yute,  53  Cal.  613; 
Lovett  V,  State,  60  Ga.  257;  Turner  v. 
State,  70  Ga.  765;  WooUoIk  v.  State. 
85  Ga.  70;  Eubanks  v.  People,  41  111. 


nals  V.  Aycock,  78  Ga.  553;  Pledger     486;  Dacey   v.    People,    n6   111,   555; 


V,  State,  77  Ga.  243. 

Illinois. — Richardson  v.  People,  31 
111.  170;  Eames  v,  Hennessy,  22  111. 
529:  Mantonya  v,  Huerter.  35  111. 
App.  27;  Wilson  V,  King,  83  111.  232; 
Shook  V.  Thomas,  21  111.  87;  Shirwin 
V,  People,  69  III.  58:  Splane  v,  Byrne, 
9  111.  App.  392;  Perteet  v.  People,  70 
111.  171. 


Wilhelm  v>  People,  72  III.  468;  Denny 
v^  Booker.  2  Bibb  (Ky.)  427;  State 
V.  Dufify,  39  La.  Ann.  419;  Freligh  v, 
Ames,  31  Mo.  253;  State  v.  Aired,  115 
Mo.  471 ;  State  v,  Howell,  117  Mo.  307; 
State  V,  O'Neil,  13  Oregon  183;  Tram- 
mell  v^  Pilgrim,  20  Tex.  158:  Camp- 
bell V.  McCoy,  3  Tex.  Civ.  App.  298; 
State  V,    Harrison,  36    W.    Va.    730; 


Indiana. — Deming  v,  Patterson,  10     State  r,  Maier,  36  W.  Va.  757. 


Ind.  251:  Pate  v,  Tait,  72  Ind.  452; 
Lomax  v.  McKinney,  61  Ind.  374. 

Iowa, — State  v,  Shupe,  i6  Iowa  36. 

Kentucky,  —  Singleton  v,  Carr,  I 
Bibb  (Ky.)  555;  Kennedy  r.  Com.,  78 
Ky.  448. 

Louisiana,  —  State  v,  Williams,  36 
La.  Ann.  854:  Borron  v,  Mertene,  14 
La.  Ann.  305;  Anderson  v,  Birdsall, 
19  La.  441. 

Mississippi, — Granger's  Ins.  Co.  v. 
Brown,  57  Miss.  310;  Noe  v.  State,  4 
How.  (Miss.)  330. 

Missouri, — State  v.  Wilson,  85  Mo. 
134:  Barker  v,  Patchin,  56  Mo.  241. 

A^edraska,  —  Home  F.  Ins.  Co.  v, 
Johnson,  43  Neb.  71. 

Nevada, — State  v,  Rosemurgey,  9 
Nev.  308. 

New  Mexico.  — Faulkner  v.  Territory 
(N.  Mex.,  1892),  30  Pac.  Rep.  905. 

New  York, — Brooklyn  Oil  Works  v. 


It  is  not  sufl&cient  that  the  affiant 
states  that  he  believes  the  testimony 
can  be  procured  by  the  next  term  of 
the  court  when  the  facts  stated  do 
not  reasonably  warrant  such  belief. 
Ohio,  etc.,   R.   Co.  v,   Dickerson,  59 

Ind.  3i7» 

An  affidavit  that  a  witness  "  has  left 
the  city  for  a  few  days  "  is  equivalent 
to  an  allegation  that  he  is  expected  to 
return  after  that  period,  and  is  suffi- 
cient.    Harrison  v,  Waymouth,  3  Rob. 

(U.)  340. 

The  Insanity  ef  a  Witneti  where  a 
commission  has  issued  to  take  his 
testimony  is  no  ground  for  a  contin* 
uance  where  the  affidavit  shows  no 
probability  that  he  will  be  able  to 
testify  in  a  reasonable  time.  Ander- 
son V.  Birdsall,  19  La.  441. 

In  Iowa,  section  2750  of  the  code  re- 
quires the  affidavit  for  a  continuance 


Brown,  38  How.  Pr.  (N.  Y.  Super.  Ct.)  because  of  an  absent  witness  to  state  in 

451;    People  V.  Jackson,  6  N.  Y.  Cr.  every  case  **  facts  showing  reasonable 

Rep.  393,  III  N.  Y.  362.  grounds  of  belief  that  his  attendance 

Oregon. — State  v.  Leonard,  3  Oregon  or  testimony  will  be  procured  at  the 

157.  next  term."     A  mere  statement  of  a 

Pennsylvania, — Com.  v.Winnemore,  belief  is  not  sufficient.     State  v,  Rora<> 

1  Brews,  (Pa.)  356;  Com.  v.  Gross,  i  bacber,  19  Iowa  154.     See  also  State 


Ashm.  (Pa.)  281. 

South  Dakota,  —  Stone  v,  Chicago, 
etc.,  R.  Co.,  3  S.  Dak.  330. 


V,   Farrington  (Iowa,  1894),  57  N.  W. 
Rep,  606. 
In  California,  an  a^davit  by  the  «(;« 
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(6)  Materiality  and  Statement  of  Facts, — At  Common  Law  it  was 
the  practice  for  the  party  to  state  in  his  affidavit  that  the  testi- 
mony of  the  absent  witness  was  material.* 

The  Proient  Praetioe  usually  requires  a  special  affidavit,  which  shall 
exhibit  by  a  statement  of  facts  the  materiality  of  the  witness,* 
setting  forth  what  his  testimony  is  expected  to  be,*  especially 

Indiana,  —  Gordon  v.  Spencer,  3 
Blackf.  (Ind.)  286;  Lomax  v.  McKin- 
ney,  61  Ind.  374;  Hutts  v.  Shoaf,  8S 
Ind.  395;  Collins  v.  Frost,  54  Ind.  243. 
Iowa, — State  v.  Falconer,  70  Iowa 
416;  State  V,  Bennett,  52  Iowa  724; 
State  V,  Williams,  8  Iowa  533. 

Kansas. — Swenson  v.  Aultmao,  14 
Kan.  273;  St.  Louis,  etc.,  R.  Co.  r. 
Ransom,  29  Kan.  298. 

Kentucky. — Grubbs  v.  Pickett,  1  A. 
K.  Marsh.  (Ky.)  255;  M'Cracken  v. 
Church,  I  A.  K.  Marsh.  (Ky.)  273; 
Slater  v,  Sherman,  5  Bush  (Ky.)  206; 
Haywood  v.  Com.  (Ky.,  1889),  12  S.W. 
Rep.  131;  Rucker  v,  Howard,  2  Bibb 
(Ky.)i67. 

Louisiana. — State  v.  Duffy,  39  La. 
Ann.  419. 

Missouri,  —  State  v.  Dale,  89  Ma 
579;  State  V.  Pagels,  92  Mo.  300;  State 
V.  Strattman,  100  Mo.  540;  State  f. 
Bryant,  93  Mo.  273. 

New  York. — People  v.  Jackson,  iii 
N.  Y.  362,  6  N.  Y.  Cr.  Rep.  393. 

Pennsylvania.  —  Com.  v.  Winne- 
more,  i  Brews.  (Pa.)  356. 

South  Dakota. — Gaines  v.  White,  I 
S.  Dak.  434;  Stone  v,  Chicago,  etc., 
R.  Co.,  3  S.  Dak.  330. 

IVest  Virginia, — Williams  v.  Free- 
land,  2  W.  Va.  306. 

fVisconsin. — Carthaus  v.  State,  78 
Wis.  560. 

An  Oral  Statement  by  counsel  to  the 
court  that  the  absent  witness  is  ma- 
terial  is  not  sufficient  evidence  of  ma- 
teriality. Carr  v,  Marshall,  i  Bibb 
(Ky.)  362. 

Abeenee  of  a  Party. — In  Jaff  e  r.  Lilien- 
thal,  loi  Cal.  175,  it  was  held  that  an 
affidavit  for  a  continuance  on  account 
of  the  absence  of  a  party,  under  sec- 
tion 594  of  the  California  Code  Civ. 
Pro.,  need  not  show  the  materiality  of 
the  evidence  expected  to  be  obtained. 
8.  Alabama. — ^Sec  White  v.  State.  86 
Ala.  69. 

Arkansas, — Turner  v.  Eustis,  8  Ark. 
119;  Burriss  v.  Wise,  2  Ark.  33;  Price 
V.  State,  57  Ark,  165. 

California, — Carey  v,  Philadelphia, 
etc.,  Petroleum  Co.,  33  Cal.  694;  Kern 
Valley  Bank  v,  Chester,  55  Cal.  49. 


cused  in  a  criminal  case,  which  states 
that  the  affiant  believes  he  can  pro- 
cure the  attendance  of  witnesses  re- 
siding out  of  the  state,  or  their  dep- 
ositions, by  the  next  term  of  court, 
is   defective  because   in  the  alterna- 
tive, the  criminal  practice  act  inhibit- 
ing the  use  of  depositiQns  in  such  a 
case.     People  v.  Francis,  38  Cal.  183. 
1.  This  was  denominated  the  eom- 
mon  affidavit,  and  ordinarily  sufficed 
for  a  continuance.     State  v.  Morris,  i 
Overt.  (Tenn.)  220;  Jackson  v.  Mason, 
I  Dall.  (Pa.)  135;   Pulver  v.  Hiserodt, 
3   How.    Pr.    (N.    Y.)  49;    Ogden    v. 
Payne,  5  Cow.  (N.  Y.)  16;  Brooklyn 
Oil  Works  v.  Brown,  38  How.  Pr.  (N. 
Y.  Super.  Ct.)  451,  wherein  the  court 
said:  "If  there  had  already  been  a 
postponement  at  the  instance  of  the 
party  making  the  affidavit,  or  if  there 
were  any  other  circumstances  raising 
a  supposition  that  the  application  was 
merely  for  delay,  it  was  necessary  to 
present  a  special  affidavit  showing  the 
facts  to  which  it  was  expected  that 
the   absent   witness   would    testify." 
See  also  Harris  v.   Harris,  2  Leigh 
(Va.)  584;  Mull's  Case,  8  Gratt.  rVa.^ 
695;  Harman  v.  Howe,  27  Gratt.  (Va.) 
677;  Allen  V.  State,  10  Ga.  93;  Nelson 
V.  State,  2  Swan  (Tenn.)  482;  People 
V.  Anderson,  53  Mich.  60;  Letcher  v. 
Starling,  i  Bibb  (Ky.)  433;    Dickson 
V.  Lewis,  2  Harr.  (Del.)  289;  Prussia 
V.  Guenther,  16  Abb.  N.  Cas.  (Orleans 
County  Ct.)  230;  Bush  v.  Weeks,  24 
Hun  (N.  Y.)  S45;  Irroy  v,  Nathan,  4 
E.  D.  Smith  (N.  Y.)68;  De  Arman  v. 
State,  77  Ala.  10. 

2.  Arkansas. — Thompson  v.  State, 
26  Ark.  323. 

California, — Storch  v,  McCain,  85 
Cal.  304. 

Florida, — Gladden  v.  State,  13  Fla. 
634;  Green  v.  King,  17  Fla.  452. 

Georgia. — Central  R.  Co.  v,  Curtis, 
87  Ga.  416;  Allen  v.  State,  10  Ga.  85. 

Illinois. — Crews  v.  People,  120  111. 
317;  Hodges  V,  Nash,  141  111.  391; 
Shook  V.  Thomas,  21  III.  87.  See  also 
WiUard  v,  Petitt,  54  IH-  App.  257; 
Eubanks  v.  People,  41  III.  486;  Shir- 
win  V,  People,  69  111.  58. 
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Colorado, — Glenn  v.  Brush,  3  Colo. 
26;  Cody  V,  Butterfield,  i  Colo.  377. 

Florida, — Sanford  v.  Cloud,  17  Fla. 
532:  Hicks  V,  State,  25  Fla.  536;  Har- 
rell  V,  Durrance,  9  Fla.  490. 

Georgia,  —  Thompson  v.  State,  24 
Ga.  297;  McDougald  v.  Central  Bank, 
3  Ga.  189;  Long  v.  State,  38  Ga.  503; 
Parker  v.  State,  74  Ga.  836;  Smith  v. 
State,  78  Ga.  71;  Rhodes  v.  State,  41 
Ga.  215;  Branch  v,  DuBose,  55  Ga. 
21:  Roberts  v.  State,  14  Ga.  8;  Stix  v. 
Pump,  36  Ga.  526;  White  v,  Blasland, 
42  Ga.  184;  Cogswell  v.  State,  49  Ga. 
103. 

Illinois,  —  Chicago  City  R.  Co.  v, 
Duffin,  126  111.   100;  Long  v.  People, 


Va.  511.  See  Riddle  v,  McGinnis,  22 
W.  Va.  254.- 

In  Hebraska  it  is  not  necessary,  on 
a  first  application  in  a  county  court, 
to  state  the  purport  of  the  testimony 
which  the  party  supposes  he  can 
prove,  but  if  the  affidavit  follows  the 
language  of  the  statute  it  is  sufficient. 
Belcher  v.  Skinner,  28  Neb.  91. 

In  Kansas  the  facts  which  the  absent 
witness  will  prove  should  be  stated 
with  the  same  particularity  as  in  a 
deposition.  Clouston  v.  Gray,  48  Kan. 
31;  Moon  V,  Heifer,  25  Kan.  139; 
Board  of  Regents  v.  Linscott,  30 
Kan.  240. 

In    TenneiMe    the    defendant    in   a 


34  111.  App.  481;  Ilett  V,  Collins,  102    criminal  case  is  not  required  on  his 


111.  402;  Ault  V,  Rawson,  14  111.  484; 
Evans  v,  Marden,  54  111.  App.  291; 
Trask  v.  People,  151  111.  523. 

Indiana,  —  Pine  v.  Pro,  6  Black f. 
(Ind.)  426;  French  v.  Blanchard,  16 
Ind.  143. 

Iowa, — State   v,  Tilghman,  6  Iowa 


first  application  for  a  continuance  to 
state  what  the  absent  witness  will 
testify  to.  Brown  v.  State,  8$  Tenn. 
439.  See  Taylor  v.  State,  11  Lea 
(Tenn.)  717.  Compare  Crane  v.  State, 
94  Tenn.  98. 
In  California,  section  595  of  the  Code 


496;  State  V.  Shupe,  16  Iowa  36;  Chi-    Civ   Pro.,  which   provides  that  *'the 
cago,  etc.,  R.  Co.  v.  Heard,  44  Iowa    court  may  require  the  moving  party. 


358. 

Kentucky,  —  Slater  v,  Sherman,  5 
Bush ^Ky.)  206;  Smalleyv.  Anderson, 
4  T.  B.  Mon.  (Ky.)  369;  Singleton  v, 
Barr.  i  Bibb  (Ky.)  554- 

Louisiana,  —  State  v,  Redmond,  37 
La.  Ann.  774;  State  v,  Kane,  36  La. 
Ann.   153;  Lex  v.   Southern  Express 


where  application  is  made  on  account 
of  the  absence  of  a  material  witness, 
to  state  on  affidavit  the  evidence  which 
he  expects  to  obtain,**  is  not  manda- 
tory, and  should  not  be  required  of 
counsel  when  he  cannot  have  the  aid 
of  his  client  if  the  absence  of  the  lat- 
ter is  excusable.     Light  v,  Richardson 


Co.,  23  La.  Ann.  59;  State  v.  McCarthy.  (Cal..  1893).  31  Pac.  Rep.  1123. 

43  La.  Ann.  541;  State  v,  Bassenger,  In  Tozas.  in  a  Civil  Case,  on  a  first 

39  La.  Ann.  918.  application  a  party  is  not  required  to 

Michigan.  —  People   v,    Burwell  set  out  what  he  expects  to  prove  by 

(Mich.,  1895),  63  N.  W.  Rep.  986.  the  witness.     Murry  v.  State,  i  Tex. 

Minnesota,— UdicVxxhxn  v,  Clarkson,  App.  178. 


5  Minn.  247. 

iVwij«>/i.  —  McDaniel  v.  State,  8 
Smed.  &  M.  (Miss.)  401;  Lamar  v. 
State,  63  Miss.  265. 

Missouri,— ^i2Xc  v,  Bennett,  31  Mo. 


Otherwise  on  subsequent  applica- 
tions. Hunter  v,  Waite,  11  Tex.  85; 
Berry  v,  Texas,  etc.,  R.  Co.,  72  Tex. 
620;  Galveston,  etc.,  R.  Co.  v.  Home, 
69  Tex.  643;  AUyn  v,  Willis,  65  Tex. 


462;  States.  Luke,  104  Mo.  563;  State     65;  Green  v,   Dunman,  35  Tex.   175; 


V,  Dusenberry,  112  Mo.  277;  State  v, 
Maguire,  69  Mo.  197;  State  v,  Pinnell, 
93  Mo.  480;  State  v,  Howell,  117  Mo. 

307. 

Ne%v  Jersey, S\9Xt,  v,  Zellers,  7  N. 

J.  L.  220. 

New  Mexico.  —  Deemer  v,  Falken- 


Arnold  v,  Hockney,  51  Tex.  46:  Green 
V,  Crow,  17  Tex.  180;  Merchant  v, 
Bowyer,  3  Tex.  Civ.  App.  367;  Titus 
V,  Crittenden,  8  Tex.  139;  McMahan 
V.  Busby,  29  Tex,  191;  Rubrecht  v. 
Powers,  I  Tex.  Civ.  App.  282. 
And  if  the  facts  are  disclosed  on  a 


burg,  4  N.  Mex.  57;  Beall  v,  Terri-  first  application,  the  court  will  take 
tory,'i  N.  Mex.  507;  Dold  v,  Dold,  i  them  into  consideration.  Flournoy 
N.  Mex.  397;  Faulkner  v.  Territory     v,  Marx,  33  Tex.  786. 


(N.  Mex.,  1892).  30  Pac.  Rep.  905. 

Pennsylvania, — See  Com.  v.  Gross, 
I  Ashm.  (Pa.)  281. 

West  Virginia,  —  Rosset  v,  Greer. 
3  W.  Va.  i;  Buster  v,  Holland,  27  W. 


In  a  Criminal  Case  the  defendant  is 
required  on  a  first  application  to  state 
what  he  expects  to  prove.  Murry  v. 
State,  I  Tex.  App.  178;  King  f»  State 
(Tex  Crim.  App.,  1895),  29  S.  W.  Rep. 
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where  the  absent  witness  is  a  coparty^  or  resides  out  of  the 
state,*  and  showing,  if  not  otherwise  apparent,  the  connection  be- 
tween the  testimony  and  the  case  to  be  tried.*  Likewise,  where 
a  continuance  is  sought  on  account  of  the  loss  of  a  deposition,  the 
testimony  contained  therein  should  be  set  forth.*  The  affiant 
should  also  show  that  the  absent  testimony  is    competent,*  and 


1086;  Wri|(ht  V.  State,  44  Tex.  645; 
McKinney  v.  State  (Tex.  Crim.  App., 
1895),  30  S.  Wk  Rep.  786;  Cullen  v. 
State  (Tex.  Crim.  App.,  1S95).  30  S.  W. 
Rep.  8 19;  Thompson  v.  State  (Tex. 
Crim.  App.i  1894),  26  S.  W.  Rep.  198; 
Holland  v.  State,  31  Tex.  Crim.  Rep. 
34S;  Martio  v.  State,  31  Tex.  Crim. 
R«p.  441;  Rollins  V.  State,  32  Tex. 
Crim.  Rep.  566;  Cockburn  v.  State,  $3 
Tex.  359. 

FmU,  nflt  OpiBioni.  -—  The  affidavit 
should  state  the  facts  to  be  testified 
to,  and  not  the  mere  opinion  of  Che 
witness  as  to  the  guilt  of  the  accused. 
Boyd  r.  State,  33  Fla.  316. 

Nor  Che  mere  opinion  of  «  non>experC 
witness  as  to  Che  insanity  of  the  de- 
fendant. Warner  r.  State,  114  Ind. 
137,  holding  also  that  a  statement 
that  an  absent  witness  will  testify  that 
threats  were  used,  is  not  sufficient 
without  setting  forth  the  language. 

CeBclMitBt  of  Law. — The  deponent 
should  state  facts  which  he  will  prove 
by  the  absent  witness,  and  not  simply 
conclusions  to  be  drawn  from  facts. 
State  V.  Wilson,  9  Wash.  stS;  Chase 
f.  People,  2  Colo.  509. 

iBdaflnit*  Stafmemta. — A  general  al- 
legation that  the  defendant  in  a  crim- 
inal case  can  prove  his  innocence  by 
the  absent  witness  is  not  sufficient. 
Dctro  V.  State,  4  Ind.  201.  Or  by  a 
defendant  in  a  civil  case  that  he  can 
*'  sustain  his  plea  "  by  the  absent  wit- 
ness. Butler  V.  Ambrose,  51  Ga.  152. 
Or  prove  "all  the  material  allega- 
tions" in  specified  paragraphs  of  his 
answer.  French  r.  Blanchard,  16 
Ind.  143;  Olds  V.  Glaze,  7  Iowa  86. 
See  also  McBain  v,  Enloe,  13  111.  76; 
Felton  V,  Moffett,  29  Neb.  582;  Jack- 
son V,  Boyles,  64  Iowa  428;  Martin  v. 
State,  32  Tex.  Crim.  Rep.  441;  Rollins 
V.  State,  32  Tex.  Crim.  Rep.  566. 

Potitiyenew.  —  The  affidavit  must 
state  positively  that  the  witness  will 
Cestify  to  certain  facts,  and  not  merely 
thaC  the  affiant  was  told  by  reputable 
persons   that   the   witness   would  so 


testify.     Green  v.  Crow,  17  Tex.  180. 
Affidftvil  U  AhMBt  Wite6«.~Under    to  his  materiality. 
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particular  circumstances  the  court 
may  require  that  the  affidavit  of  the 
absent  witness  setting  forth  his  testi- 
mony shall  be  produced  as  the  basis 
of  an  applicatioo  for  continuaoce. 
Mendum  v.  Com.,  6  Rand.  (Va.)  704. 

TMtiaiony  on  File.— Where  the  testi- 
mony of  the  absent  witness,  as  given 
at  a  prior  stage  of  the  proceedings, 
was  reduced  to  writing,  and  filed  io 
the  court,  there  was  held  to  be  no 
necessity  of  stating  the  expectations 
of  proving  what  he  had  so  testified 
to.     People  r.  Shufelt,  61  Mich.  237. 

1.  Winslow  V.  Bradley,  15  Wis.  397. 

8.  Simms  v.  Alcorn,'  i  Bibb  (Kv.) 
348;  Letcher  r.  Starling,  i  Bibb(K'y.) 
433;  Denny  r.  Booker,  2  Bibb  (Ky.) 
427;  Comerford  v.  State,  23  Ohio  St. 
599;  Payne  v.  Kansas  City  First  Nat. 
Bank,  16  Kan.  147. 

•.  Colorado. — Dawson  v,  Coston,  18 
Colo.  493;  Hewes  r.  Andrews,  12 
Colo.  161. 

Illinois. — Updike  r.  Henry,  14  111. 
378;  Bailey  v.  Hardy,  12  'UL  459; 
Adams  1.  People,  109  III.  444;  Steele 
«'.  People,  45  111.  152;  Moody  ».  Peo- 
ple, 20  111.  316. 

Indiana. — Hubbard  v.  State,  7  Ind. 
160;  Pettit  V.  State,  135  Ind.  393; 
Beavers  v.  State,  58  Ind.  530:  Dctro 
r.  State,  4  Ind.  201;  Smith  t/.  State, 
132  Ind.  145. 

Kansas. — McLean  v.  State,  28  Kan. 
372;   Pcrley  r.  Taylor,  21  Kan.  712. 

Louisiana. '—Sl9X^  v.  Clark,  37  La. 
Ann.  128. 

Missouri, — State  v.  Panels,  92  Mo. 
300;  State  V.  Mitchell.  98  Mo.  657. 

Texas. — Land  v.  State  (Tex.  Crim. 
App.,  1895),  30  S.  W.  Rep.  788. 

Virginia.  —  Nash  v.  Upper  Appo- 
mattox Co.,  5  Gratt.  (Va.)  332. 

4.  Felton  v.  Moffett,  29  Neb.  58s. 

6.  St.  Louis,  etc.,  R.  Co.  r.  Ransom. 
29  Kan.  298;  Dold  v.  Dold,  t  N.  Mex. 

397. 

In  State  v.  Bolds,  37  La.  Ann.  312, 
it  was  held,  however,  chat  the  parly 
need  not  swear  that  the  witness  vas 
competent,  it  being  sufficieot  to  swear 
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declare  that  he  believes  it  to  be  true.^ 

(7)  No  Other  Witness  to  Same  Facts. — ^An  affidavit  for  a  con- 
tinuance on  account  of  the  absence  of  a  witness  must  allege  that 
there  are  no  other  witnesses  by  whom  the  same  facts  can  be 
proved.* 

(8)  Not  Made  for  Delay  Merely, — In  some  of  the  states  an 
affidavit  which  omits  to  declare  that  it  is  not  made  for  delay 
merely  is  fatally  defective.' 

k.  Newly  Discovered  Evidence.*— When  a  party  desires  a 
continuance  on  the  ground  of  newly  discovered  evidence,  he 
should  state  in  his  affidavit  such  facts  as  will  enable  the  court  to 
determine  whether  by  the  exercise  of  proper  diligence  he  could 
have  discovered  the  evidence  in  time  to  have  procured  it.* 


1.  Fausett  v,  Voss,  la  Ind.  525; 
State  V,  Underwood,  76  Mo.  630;  State 
V.  Aired,  115  Mo.  471;  State  v.  How- 
ell, 117  Mo.  307;  Benge  v.  Com.,  92 
Ky.  i;  Price  v.  State,  57  Ark.  165. 

S.  Arkansas, — Jackson  v.  State,  54 
Ark.  243. 

California,  —  People  v,  Ashnaner, 
47  Cal.  98;  People  v.  Thompson,  4 
Cal.  239;  People  v.  Quincy,  8  Cal.  89; 
Pierce  v,  Payne,  14  Cal.  419;  People 
V.  Gaunt,  23  Cal.  156;  Pope  z/.  Daltoo, 
31  Cal.  3i8. 

FUrida. — Livingston  v.  Cooper*  28 
Fla.  092. 

Georgia, — Long  v.  State,  38  Ga.  491: 
Anderson  v.  State,  72  Ga.  98. 

Illinois,  —  Eamefi  v,  Hennessy,  22 
111.  629;  Hazen  v,  Pierson,  83  111.  241; 
Dacey  v.  People,  116  111.  555;  Jarvis 
V.  Shacklock,  60  111.  378;  Dunn  t/. 
People,  109  111.  636;  Hodges  v,  Nash, 
141  111.  39i» 

Indiana. — Fleming  v.  State,  ii  Ind. 
234. 

Iowa.  —  Thompson  v,  Abbott,  ii 
Iowa  194;  State  v,  Williams.  8  Iowa 
533;  Welsh  V,  Savery,  4  Iowa  841; 
Thompson  v.  Lord,  14  Iowa  591. 

Louisiana, — State  v.  Laadrum,  37 
La.  Ana.  799;  Mills  v.  Fellows,  30  La. 
Ann.  824. 

Mississippi. -^SxmlYi  v.  State,  58 
Miss.  867. 

Missouri. — State  v.  Aired,  115  Mo. 
471;  State  V,  Heinze,  45  Mo.  App. 
403;  Freleigh  v.  State,  8  Mo.  606; 
State  V.  Simms,  68  Mo.  305;  State  v. 
Lett,  85  Mo.  52. 

Tennessee. -^^h^^  v.  State,  loYerg. 
(Tcnn.)  258;  Turner  v.  Lumbrick, 
Meigs  (Tenn.)  7. 

TVjroj.— Land  v.  State  (Tex.  Crim. 
App.,  1895),  30  S.  W.  Rep.  788;  Row- 


land V,  Wright,  64  Tex.  261;  Cam- 
pion V.  Angier,  16  Tex.  93;  Stinnett 
V.  Rice,  36  Tex.  106. 

Utah. — People  v,  Garns,  2  Utah  260. 

IVashington,  —  State  v.  Brooks,  4 
Wash.  328. 

JVest  Virginia. — Tompkins  v.  Bur- 
gess, 2  W.  Va.  187;  Wilson  v.  Wheel- 
ing, 19  W.  Va.  323. 

It  was  said,  however,  in  Harrison 
V.  Way  mouth,  3  Rob.  (La.)  340,  that 
the  circumstance  that  the  party  had 
other  witnesses  to  the  same  facts 
ought  not  to  deprive  him  of  the  bene- 
fit of  a  continuance,  "  for  the  absent 
witness  might  have  the  means  of 
speaking  more  positively  than  oth- 
ers.'' See  also,  for  similar  views, 
Owens  V.  Starr,  2  Litt.  (Ky.)  231; 
Hewlett  V,  Henderson,  9  Rob.  (La.) 

379- 
8.    People   V,   Jenkins,   56    Cal.    5; 

People  V.  Thompson,  4  Cal.  239;  Har- 
rell  V.  Durrance,  9  Fla.  490;  Polite  v. 
State,  78  Ga.  347;  Boggess  v.  Lowrey, 
78  Ga.  353;  Moody  v.  State,  54  Ga. 
660;  Carr  v.  Dickson,  58  Ga.  144; 
Atlanta  Cotton  Seed  Oil  Mills  v. 
Coffey,  80  Ga.  145 ;  Ledbctter  v.  Mc- 
Williams,  90  Ga.  44;  Lamar  v.  Mc- 
Daniel,  78  Ga.  547;  Rannals  v.  Ay- 
cock,  78  Ga.  553  ;  Burnett  v.  State, 
87  Ga.  622;  Marshall  v.  State,  94  Ga. 
589;  Smith  V.  Printup,  59  Ga.  610; 
Smith  V.  State,  78  Ga.  71;  Pledger  v. 
State,  77  Ga.  243;  Shook  v.  Thomas, 
21  111.  87;  Peck  V.  State,  5  Tex.  App. 
611;  Zumwalt  V.  State,  5  Tex.  App. 
521. 

4.  A«  a  Qronad  for  Coatinnaaee,  see 
VI II.  14.  supra, 

5.  Farmer  v.  State  (Ga.,  1894),  20  S. 
E.  Rep.  494;  Freeman  v,  Tinsley,  50 
lU.  497;  State  V.  Bell,  49  Iowa  441; 
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Xn.  Tebxs — 1.  Power  to  Impose  Terms. — Independently  of  stat- 
utory authority,  a  court  having  a  discretionary  power  to  grant  or 
refuse  a  continuance  *  has  power  to  impose  terms  as  a  condition 
of  granting  it ;  *  and  where  a  statute  confers  a  discretionary  power 
to  require  the  payment  of  costs,  it  does  not  preclude  the  impo- 
sition of  other  terms.'  The  statutes  usually  provide  substan- 
tially  that  such  terms  may  be  imposed  as  to  the  court  shall  seem 
proper. 

2.  Proper  Terms. — The  payment  of  costs  by  the  applicant  is  the 
most  usual  condition  imposed  upon  granting  an  application  for 
continuance ;  *  but  the  court  may  require  a  confession  of  judgment 

State  V,   Burns,  54  Mo.  274,  holding  (N.  Y.)446;  Hall  v.  Dwinell,  loWend. 

that  such  affidavits  should  be  exam-  (N.  Y.)  627;  Van  Rensselaer  v.  Fay, 

ined  with  rigid  scrutiny;  Baldessore  18  Wend.  (N.    Y.)  509;    Bulkeley  r. 

V.  Stephanes,  27  Tex.  455;  Wheeler  Keteltas,  2  Sandf.  (N.  Y.)  735. 

V.  Styles,  28  Tex.  241;  Green  v.  Dun-  North  Carolina,  —  McCurry  v^  Mc- 

man,  35  Tex,  175;  Rosset  v.  Greer,  3  Curry,  82  N.  Car.  296. 

W.  Va.  I.     See  also  Chancy  v.  Car-  Tennessee,  —  Berger  v,  Harrison,  i 

rigan,  53  Ga.  84.  Overt.  (Tenn.)  483;  Patton  v.  Black- 

1.  Where  a  party  has  an  absolute  well,  2  Overt.  (Tenn.)  114,  a  case  in 

right  to  a  continuance,  the  court  can-  the  United  States  Circuit  Court, 

not     impose     terms.       Beekman     v,  Wisconsin. — Knox  z^.  Arnold,  1  Wis. 

Wright,  ir  Johns.  (N.  Y.)  442;  Hem-  76,  where  payment  of  an  attorney's 

stract  V.  Youngs,  9  Johns,  (N.  Y.)  364.  fee  was  required. 

S.  Brown  v.  Warren,  17  Nev.  421.  United  States.  —  Nones    v.    Edsall, 

Justice  of  the  Peace. — In  Beekman  v.  i  Wall.  Jr.  (C.  C.)  189. 

Wright,  II  Johns.  (N.  Y.)  442,  it  was  Before  Due. — But  payment  of  costs 

queried  whether  a  justice  of  the  peace  cannot  be  exacted  before  they  arc  due. 

has,  in  any  case,   power  to  require  McMulIen  v.  Orr,  8  Phila.  (Pa.)  342. 

payment  of  costs  on  granting  a  con-  Entering    Judgment     for    Coiti. — A 

tinuance.      See,    however,    Irroy    v,  temporary  postponement  of  the  trial 

Nathan,  4  E.  D.  Smith  (N.  Y.)  68.  may  be  made  upon  condition  that  the 

8.   Brown  v.  Warren,  17  Nev.  421.  accrued  costs  be  taxed  and  a  judg- 

^.  Alabama. — Waller  i^.  Sultzbacher,  ment   entered    therefor    against    the 

38  Ala.  318;    Rhea  v.  Tucker,  56  Ala.  party  applying  for  the  continuance. 

450;  Montgomery,  etc..   Plank   Road  Williams  v.  Dickenson,  28  Fla.  90. 

Co.  V.  Persse,  25  Ala.  536;  Lewis  v.  Without  Costs. — The  court  may,  in 

W^od,  42  Ala.  502,  where  payment  of  its  discretion,  grant  the  continuance 

an  attorney's  fee  was  required ;  Maund  without    costs.      Coombs    v.    Brenk- 

V,  Loeb,  87  Ala.  374.  lander,  29  Neb.  586. 

California.  —  Eltzroth  v.   Ryan,  91  Enforcing  Payment. — When  a  party 

Cal.  584.  obtains  a  postponement  of  the  trial 

Georgia. — Simon  v.  Myers,  68   Ga.  to  a  subsequent  term  on  payment  of 

75*  costs,  on  the  cause  being  moved  for 

Illinois. — Shipley  v.  Spencer,  40  111.  trial,  if  he  omits  to  pay  the  same  the 

106.  adverse  party  may  insist  on  having 

Indiana.  —  Makepeace  v.    State,    8  the  trial  proceed;  or  may  waive  that 

Ind.  41;  Mitchell  v.  Stephens,  23  Ind.  right,  and  the  court,  on  motion,  will 

466.  compel  the  party  to  pay  them  by  at- 

lowa.  —  Robinson  v.  Chicago,  etc.,  tachment.      Bulkeley   v.    Keteltas,  2 

R.  Co.,  73  Iowa  506.  Sandf.  (N.  Y.)  735;  Jackson  v.  Lar- 

Maryland. — Middleton  v,  Edelen,  I  roway.   2  Johns.    Cas.   (N.    Y.)   114; 

Har.  &  J.  (Md.)  461.  Jackson  v.  Pell,  19  Johns.  (N.  Y.)270. 

Nevada. — Brown  v.  Warren,  17  Nev.  In  Singleton  v.  Carr,  i  Bibb  (Ky.) 

417*  554>  it  was  held  that  attachment  is  the 

New  York. — Morell  v,  Gould,  5  Hill  proper  mode  of  compelling  the  pay- 

(N.  Y.)  553;  Bagley  v.  Ostrom,  5  Hill  ment  of  costs  of  a  continuance. 

(N.  Y.)  516;  Booth  r.  Whitby.  5  Hill  "If,  however,  the  party  entitled  to 
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for  the  uncontested  part  of  plaintiff's  demand,*  or  security  for  the 
payment  of  whatever  judgment  may  finally  be  rendered,*  or  the 
dispensing  of  statutory  requirements  in  taking  depositions,'  or 
exact  a  stipulation  that  the  death  of  the  applicant  shall  not  abate 
the  suit,*  or  restrict  the  evidence  to  be  produced  thereafter,*  or 
impose  such  other  terms  as  are  not  palpably  unreasonable  or  un- 
just.* 


costs  neither  insists  on  the  trial  pro- 
ceeding because  costs  imposed  as  a 
condition  of  a  postponement  are  not 
paid,  nor  applies  for  a  rule  or  order 
requiring  the  party  obtaining  the 
postponement  to  pay  the  costs  at  the 
earliest  opportunity,  in  such  case  the 
costs  abide  the  event  of  the  suit. 
This  appears  from  the  authorities  to 
have  been  the  practice  of  the  Supreme 
Court.*'  Jackson  v.  Pell,  19  Johns. 
(N.  Y.)  270;  Kirby  v.  Sisson,  i  Wend. 
(N.  Y.)  33:  Mix  V.  Brisban,  2  Wend. 
(N.  Y.)  286;  Bagley  w.  Ostrom.  5  Hill 
(N.  Y.)  516;  Bulkeley  v.  Keteltas,  2 
Sandf.  (N.  Y.)  735- 

Effect  of  Nonpayment.  —  Where  the 
court  grants  the  defendant  a  post- 
ponement upon  condition  of  paying 
attorney  and  witness  fees,  but  with- 
out requiring  immediate  payment, 
the  party  obtaining  the  continuance 
has  a  right  to  appear  and  defend 
at  the  trial  notwithstanding  his  fail- 
ure to  make  the  payment.  Tacoma 
Nat.  Bank  v.  Peet,  9  Wash.  222,  con- 
ceding, however,  that  "  immediate 
payment  could  have  been  required 
as  a  condition."  See  also  Ex  p, 
Abrams,  48  Ala.  151,  applying  the  rule 
mutatis  mutandis^  where  the  plaintiff 
obtains  the  continuance  on  '  such 
terms. 

Refusal  to  permit  a  defense  to  the 
suit,  where  defendant  has  neglected 
to  pay  the  costs  imposed  in  the  man- 
ner above  stated,  is  reversible  error, 
as  it  would  amount  to  an  imposition 
of  conditions  to  which  he  had  not  con- 
sented. Montgomery,  etc.,  Plank 
Road  Co.  V,  Persse,  25  Ala.  536. 

But  if  the  continuance  is  granted 
and  accepted  by  the  defendant,  on  the 
express  condition  that  if  the  costs  are 
not  paid  within  a  stated  time  his  an- 
swer shall  be  stricken  from  the  record 
without  the  right  to  defend  the  ac- 
tion, the  court  may  enforce  the  con- 
dition by  rendering  judgment  for  the 
plaintiff  if  it  be  not  complied  with. 
Brown  v,  Warren,  17  Nev.  417. 

Befoial  to  Accept  Continuance.  — 
Execution  does  not  lie  to  enforce  an 


order  imposing  costs  as  a  condition 
of  a  continuance  when  the  continuance 
has  been  waived.  People  v,  Wayne 
Circuit  Judge.  40  Mich.  244,  where 
mandamus  issued  to  compel  the  judge 
to  recall  the  execution  and  rescind 
the  order  granting  costs. 

1.  Gowen  v,  Jones,  20  Ala.  128. 

2.  Dudley  v.  Witter,  51  Ala.  456. 

8.  Humes  v.  O' Bryan,  74  Ala.  64. 
But  see  Thomas  v.  Black,  84  Cal.  222. 

The  court  may  require  the  appli- 
cant to  consent  to  the  reading  of  an 
informal  deposition.  Hamilton  v. 
Cooper,  Walk.  (Miss.)  542. 

4.  Ames  v,  Webbers,  10  Wend.  (N. 

Y.)  575. 

6.  Rannells  v.  State,  18  Ind.  255. 

6.  lUnstrations.  —  In  Baumberger  v. 
Arff,  96  Cal.  261,  plaintiff  obtained  a 
continuance  because  of  the  absence  oi 
counsel  upon  the  payment  of  the  fees 
of  all  the  jurors  in  attendance  upon 
that  day,  amounting  to  eighty-seven 
dollars,  and  the  defendant's  costs  oi 
the  day,  and  the  terms  were  held  tc 
be  reasonable. 

In  M'Farlane  v.  Moore,  i  Overt. 
(Tenn.)  32,  a  continuance  on  account 
of  an  absent  witness  was  granted 
upon  condition  that  consent  be  given 
to  take  his  deposition  de  bene  esse. 

In  Brooklyn  Oil  Works  v.  Brown, 
38  How.  Pr.  (N.  Y.  Super.  Ct.)  451, 
the  continuance  was  granted  on  con- 
dition that  defendants  stipulated  to 
allow  an  inquest  on  the  next  ad- 
journed day,  if  they  should  not  then 
be  ready  to  proceed  with  the  trial. 

Payment  of  the  actual  expenses  of 
the  opposite  party  in  coming  to  the 
trial  which  is  continued  may  be 
exacted.  Culverhouse  v,  Crosan,  94 
Cal.  544. 

Under  Vermont  Rev.  Laws,  §  1126, 
authorizing  the  continuance  of  certain 
causes  '*  on  reasonable  terms,'*  it  is 
competent  for  the  court  to  continue 
the  cause  on  terms  to  be  thereafter 
determined.  Collins  v,  Richardson, 
66  Vt.  89. 

Bond  for  Appearance. — In  Maguire  v. 
Xenia,  54  111.  299,  it  was  held  that  a 
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S.  &e«iew  for  AbnM. — It  is  only  in  casei  in  which  there  is  a 
clear  and  manifest  abuse  of  the  discretion  with  which  the  trial 
court  is  invested  that  an  appellate  court  will  review  its  action  in 
the  imposition  of  terms ;  ^  and  where  a  party  accepts  a  continuance 
he  thereby  assents  to  the  terms  annexed  thereto,  and  cannot  after- 
wards complain  that  the  court  exceeded  its  power.* 

XTTT.  0bb£B8  Graktiko  GoKTiHUAircss— 1.  Gonstraction  of  Orto. 
— When  a  cause  is  continued  generally,  without  stating  to  what 
term,  it  operates  as  a  continuance  to  the  next  regular  term.'  If 
the  cause  is  continued  to  a  day  on  which  the  court  is  prohibited 
from  transacting  business,  the  continuance  will  extend  to  the  first 
day  thereafter  on  which  it  can  legally  transact  business.'* 

2.  Entry  «n  the  Record. — ^Where  a  cause  is  continued  or  post- 
poned, the  order  should  be  entered  on  the  record ;  •  but  if  the 


police  magistrate  on  granting  a  con- 
tinuance CO  a  defendant  charged  with 
violation  of  a  town  ordinance  had  no 
power  to  exact  a  bond  from  him  for 
his  appearance. 

1.  Dudley  v.  Witter,  46  Ala.  665. 

In  Knox  v,  Arnold,  i  Wis.  76,  the  im- 
position of  an  attorney '  s  fee  of  ten  dol- 
lars was  sustained  as  reasonable,  but 
the  court  said:  "  Whenever  such  sum 
is  awarded  as  is  clearly  dispropor- 
tioned  to  the  case,  the  occasion,  or  the 
circumstances,  or  when  any  sum  is 
arbitrarily  imposed,  to  the  manifest 
perversion  of  justice,  there  will  appear 
such  a  clear  abuse  of  the  discretion  of 
the  court  as  will  justify  exception  and 
sustain  a  writ  of  error." 

2.  Brown  v,  W-arren,  17  Nev.  417; 
Runnells  v.  State,  id  Ind.  256;  Rhea 
V,  Tucker,  56  Ala.  450;  Dudley  v. 
Witter,  46  Ala.  665;  Lewis  v.  Wood, 
42  Ala.  502;  Waller  v.  Sultzbacher,  38 
Ala.  318,  where  it  was  said  that  "  the 
order  of  the  court  thereby  became 
an  agreement  of  record  between  the 
parties."  See  also  People  v,  Parker, 
69  Hun  (N.  Y.)  130;  Maund  v,  Loeb, 
87  Ala.  374. 

He  cannot  attack  the  validity  of  the 
order  requiring  him  to  pay  costs  on 
the  ground  that  his  showing  for  a 
continuance  was  insufficient,  or  that 
no  continuance  was  necessary.  Rob- 
inson V.  Chicago,  etc.,  R.  Co.,  73  Iowa 
506. 

The  Proper  Eemedy. — If  the  party 
wishes  to  contest  the  validity  of  an 
order  imposing  terms  as  a  condition 
of  granting  him  a  continuance,  he 
should  refuse  lo  accept  the  continu- 
ance and  except  to  the  ruling  of  the 
court,  and  reserve  the  question  by  bill 


of  exceptions.  Lewis  v.  Wood,  43 
Ala.  502.  See  also  Burton  v.  Power, 
4  Tex.  380;  Couts  V,  Neer,  70  Tex. 
468. 

8.  Messenger  v.  Broom,  i  Pin. 
(Wis.)  631. 

To  Vext  Term  Ipeitfinis  Yerbis.~lf  it 
be  continued  by  consent  to  tkt  ntxt 
term^  the  case  is  passed  to  the  next 
egular  term,  and  judgment  rendered 
after  trial  at  an  adjourned  term  will 
be  reversed  on  error.  Sawyer  v. 
Bryson,  10  Kan.  199, 

ContUoanoe  on  qleoial  Agreemeat— 
Where  a  cause  was  continued,  on  an 
agreement  to  Cry  it  in  a  special  mode 
at  a  designated  term,  it  was  held 
error  to  try  it  in  that  mode  at  a  term 
subsequent  to  the  one  agreed  upon; 
"  after  that  term  the  cause  stood  as 
every  other  on  the  docket — to  be  tried 
in  the  ordinary  manner.**  Greer  r. 
McGehee,  3  Port.  (Ala.)  398. 

Beiomptioa  of  Intermptod  Trial  — 
"  The  court  may  break  up  a  trial  at 
any  time  and  continue  the  case;  bat 
at  the  next  term  the  trial  must  be 
recommenced,  and  cannot  be  taken  up 
where  it  was  left  off/*  Per  Brewer, 
J.,  in  Butler  v,  McMillen,  13  Kan.  392. 

4.  State  V,  King,  23  Neb.  541. 

5.  Sylvester  v.  State,  72  Ala.  »i. 
See  also  Vandyke  v.  Daley,  3  111.  564. 

Contimumcei  by  Operation  of  Law  re- 
quire no  formal  order.  See  VII.,  jw/ra. 

Holding  a  Canse  nnder  AdTiMOifiiit  be- 
yond the  term  is  a  continuance  with- 
out a  formal  order  to  that  effecL 
Mayor  f.  Yocum.^is  Mo.  App.  579. 


Oontinnanoe  by  Jnstioe  of 
A  docket  entry,  "by  consent  of  parties 
the  case  is  adjourned  till  Monday,Sep- 
tember  23,  1873,  at  one  o'clock  in  tike 
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record  is  silent,  on  appeal  from  a  judgment  rendered  on  a  sub- 
sequent trial  it  will  be  presumed  that  the  cause  was  regularly 
continued,  if  there  is  no  evidence  to  the  contrary  and  no  objection 
was  made  in  the  court  below.* 

3.  Power  to  Set  Aside. — During  a  term  of  the  court  at  which  a 
continuance  has  been  grailted,  the  court  has  the  undoubted  power 
to  vacate  the  continuance  and  require  the  parties  to  go  to  trial.* 

Hotioe  of  Fvrthtr  FrooeddingB. — But  it  is  error  for  the  court  to  set 
aside  the  order  granting  the  continuance,  and  dismiss  the  suit  for 
want  of  prosecution,*  or  render  judgment  by  default,*  or  upon 
the  merits^^  without  reasonable  notice  to  the  party  at  whose  in- 
stance the  continuance  was  granted,^  and  a  fair  opportunity  given 
to  prepare  for  triaL'^ 

afternoon,"  sufficiently  complied  with  By  Odiisent  of  Both  Parties,  a  continu* 

the  statute  requiring  that  the  justice  ance  Vras  set  aside  in  Polk  v.  Gentry, 

shall  enter  in  his  docket  "every  ad*  i  Overt.  (Tenn.)  269. 

journment,  stating  to  what  time  and  8.   McKee  v,  Ludwig,  30  111.  28. 

place.**   Anderson  7'.  Southern  Minne-  4.  Mattoon  v.  Hinkley,  33  111.  209. 

sota  R.  Co.,  21  Minn.  30.  6.  Newell  v,  Clodfelter,  3  111.  App. 

1.  Sylvester  v.  State,  72   Ala.   201.  259. 

To  the  same  effect  s«e  Com,  t/.  Vin-  In  Gray  7/.  Uirich,  8  Kan.  ri2,  it  was 

cent,  160  Mass.  280.  said  that  the  appellate  court  "  would 

Ae  &mie  ^ualiftid. — In  order  to  sus-  probably   be  constrained    to  let   the 

tain  a  conviction  for  a  felony  the  rec-  judgment  stand  until  at  least  appiica- 

ord  must  show  that  the  accused  was  tion  had  been  made  to  the  colirt  in 

present  at  every  stage  of  the  proceed-  which  it  was  rendered  to  vacate  it." 

ings,  and  his  right  to  be  present  can-  6.  Marsh    v.    Morse,    18    Mo.    477, 

not  be  waived.      Hence  it  was  held  holding  that  an  authentic  copy  of  the 

that  an  entry  upon  the  record,  "  This  order  vacating  the  continuance  should 

case  was  continued  for  thedefendant,"  be   served  on   the    party.      Papin   v, 

did    not   show   that    he   was  person-  Buckingham,  33   Mo.  456.     See   also 

ally  present,  and   that  the  omission  Spalding  z'.  Meier,  40  Mo.  App.  176. 

could  not  be  supplied  by  presumption.  And  if  the  order  is  set  aside  upon 

Shelton  v.  Com.,  89  Va.  450.  the  application  of  the  party  who  ob- 

Clerisal    Ondsiion.  —  In    Shriver    v.  tained  it,  further  proceedings  should 

State,  9  Gill  &  J.  (Md.)  i,  it  was  held  not  be  had  without  notice  to  the  oppo- 

that  although  the  Act  of  1785,  c.  80,  site  party.     McKay  v.  State.  t2  Mo. 

§  II,  provided  that  when  a  reference  492. 

was  made  of  a   depending  suit,  the  7.  McKay  v.  State,  12  Mo.  492;  Taff 

case  should  be  continued,  an  omission  v^  Westerman,  39  Mo.  413.     In  that 

to  enter  the  continuance  was  merely  case  the  court  erred  in  setting  aside  a 

clerical,  and   could    be  corrected   by  continuance  on  the  last   day  of  the 

the  appellate  court  without  sending  term,  and  then  striking  out  the  an^- 

the  record  back  to  the  trial  court.  swer  and  entering  judgment    by  de- 

8.  Marsh  v,  Morse,  18  Mo.  478,  fault. 
where  it  was  said  that  "  a  court  would  Pttty  xMt  FrBittdi«ed. — In  Barner  v, 
hardly  be  warranted  in  taking  such  Bayless,  134  Ind.  600,  ample  time  was 
course  without  strong  reasons;"  given  to  prepare  for  trial  after  setting 
Amory  v.  Reilly,  9  Ind.  490,  holding  aside  the  continuance,  and  therefore 
that  where  the  grounds  upon  which  the^action  of  the  court  constituted  no 
the  court  acted  in  such  a  case  do  not  abuse  of  discretion, 
appear  in  the  record,  they  will  be  So  where  a  criminal  case  was  con- 
presumed  to  have  been  sufficient;  tinued  at  the  instance  of  the  state  on 
Lamottt  if,  Williams,  43  Kan.  558:  account  of  the  absence  of  witnesses, 
State  V,  P1owman>  e8  Kan.  569;  Grid-  and  a  few  days  thereafter,  the  wit- 
ley  V.  Capen,  76  HI.  Ii;  Chase  v.  nesses  having  appeared,  the  continu- 
People,  2  Colo.  509.  See  also  Sawyer  ance  was  set  aside,  in  pursuance  of  an 
V*  Brysod,  10  Kan.  20t\  express  understanding  to  that  effect 
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XIY.  Effect  of  CoHinnTAircs — 1.  In  General. — ^A  continuance 
of  the  cause  precludes  any  further  order  therein  *  until  the  order 
for  continuance  has  expired.*  Repeated  continuances  at  the  in- 
stance of  the  state  may  in  criminal  cases  entitle  the  defendant  to 
a  discharge.  • 

2.  For  One  of  Several  Defendants. — Where  several  defendants 
are  sued  on  a  joint  liability,  judgment  should  not  be  rendered 
against  one  until  the  cause  is  ready  for  final  disposition  as  to  all,^ 
and  a  continuance  upon  the  application  of  one  will  operate  as  a 
continuance  of  the  entire  cause.* 

3.  As  an  Appearance  or  Waiver. — ^The  effect  of  a  continuance 
or  of  an  application  therefor,  as  an  appearance,  has  been  pointed 
out  in  a  preceding  article.*  The  procuring  of  a  continuance  by 
the  defendant  in  a  criminal  case  waives  a  prior  discontinuance 
by  the  attorney  for  the  state.'' 

XV.  CoKTnnrAircEs  bt  Justices  of    ise  Peace— 1.  Power  and 

Duty — Pow«r. — It  has  been  held  that  a  justice  of  the  peace  has 
inherent  power  to  continue  a  case,®  but  according  to  the  prevail- 


in  case  the  witnesses  should  appear, 
it  was  held  that  there  was  no  error  in 
proceeding  to  trial,  although  the  de- 
fendant protested  but  did  not  move 
for  a  continuance  for  absence  of  wit- 
nesses. Callahan  v.  State,  30  Tex. 
4S8. 

Where  the  parties  proceed  to  trial 
without  objection,  there  can  be  no 
complaint  of  prejudice  by  the  action 
of  the  court.  Gridley  v,  Capen,  7a 
111.  II. 

1.  Unless  the  order  of  continuance 
is  set  aside.  See  XIII.  3.  Power  to  Set 
A  side ^  supra. 

5.  Ex  p.  South,  etc.,  Alabama  R. 
Co.,  44  Ala.  655. 

Collateral  Matters.  —  In  Papin  v, 
Buckingham,  33  Mo.  454,  it  was  held 
that  after  the  continuance  of  a  cause 
for  the  term  the  parties  are  still  pre- 
sumed to  remain  in  court  for  action 
upon  collateral  matters  and  motion. 

3.  See  V.  In  Civil  and  Criminal 
Cases f  supra, 

4.  Prewett  v.  Caruthers,  7  How, 
^Miss.)  304;  Givens  v,  Robbins,  5  Ala. 

677. 

6.  Butler  v,  McCall,  15  Iowa  431. 
In  that  case  one  of  the  defendants, 
who  were  partners,  filed  an  answer 
admitting  a  portion  of  the  amount 
claimed  and  denying  liability  for  the 
remainder.  A  continuance  was  after- 
wards granted  on  the  ground  that  the 
partner  not  answering  was  absent  in 
the  military  service,  but  a  judgment 
was  rendered  for  the  amount  admitted 


to  be  due.  It  was  held  that  the  judg- 
ment was  erroneous.  See  also  Prew- 
ett V.  Caruthers,  7  How.  (Miss.)  304- 

Operating  as  a  DiscontinuaiLoe.  —  la 
Givens  v.  Robbins,  5  Ala.  677,  an  ac- 
tion against  three  defendants  jointly, 
it  was  held  that  a  continuance  as  to 
two  of  them  and  a  judgment  against 
the  third  resulted  in  a  discontinuance 
of  the  entire  action. 

In  Equitable  Actions  the  court  may 
adjudicate  upon  the  rights  of  some 
parties  before  it,  and  continue  the 
case  for  further  proceedings  as  to  the 
liability  between  the  remaining  par- 
ties, an<^  others  within  the  jurisdic- 
tion. Mason  v.  Alexander,  44  Ohio 
St.  318. 

6.  See  article  Appearances,  Vol. 
II.,  p.  588. 

It  is  a  waiver  of  the  service  of 
process  or  of  defects  therein,  Rogers 
V.  Conway,  4  Ark,  70;  St.  Louis,  etc., 
R.  Co.  V,  Barnes,  35  Ark.  95;  and  of 
the  statutory  service  of  papers,  Mc- 
Gowan  v.  Lamb,  66  Mich.  615;  and  of 
irregularity  in  a  prior  continuance, 
Burt  V,  Bailey,  21  Minn.  403;  and  pre- 
cludes an  objection  to  the  jurisdiction 
over  the  person,  Baisley  v,  Baisley, 
113  Mo.  544;  Roberts  v,  Thomson,  28 
111.  79. 

7.  Clanton  v.  State,  96  Ala.  iii. 

8.  Caswell  v.  Ward,  2  Dougl.  (Mich.) 
374,  conceding  that  a  contrary  I'iew 
was  adopted  in  Nichols  v.  Williams,  8 
Cow.  (N.  Y.)  13. 

Implied  Power,~Where  the  statute 
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ing  rule,  justices  of  the  peace  are  confined  in  this  behalf  to  the 
power  expressly  conferred  by  statute,*  which  in  most  states  pre- 

provided  that  certain  actions  pending  he   had  commenced   it   and  actually 

before  a  justice  of  the  peace  should  examined  witnesses. 

not  abate  by  the  death  of  the  defend-  New   York,  —  In   Fink    v.    Hall,   8 

ant  and  allowed  the  substitution  of  Johns.  (N.  Y.)  437,  it  was  held  to  be 

the  administrator,  it  was  held  that  the  too  late  for  a  party  to  ask  an  adjourn- 

justice   had    power    to    adjourn    the  ment  after  the  jury  were  sworn  and 

bearing  so  that  the  substitution  might  impaneled.      See    also    Parmelee    v, 

be  made.    Caughlin  v.  Blake,  55  Iowa  Thompson,  7  Hill  (N.  Y.)  77. 

634.  Where  a  cause  in  a  justice's  court 

Taking  Came  under  Adyisement. — In  stands  adjourned. to  a  particular  day. 
Hall  V.  Reber,  36  111.  483,  ixplaining  the  justice  cannot  before  the  day 
Harrison  v.  Chipp,  25  111.  575,  it  was  arrives,  upon  information  that  both 
held  that  while  a  justice  of  the  peace  parties  have  consented,  adjourn  the 
cannot  take  a  case  under  advise-  cause  to  a  later  day.  Deland  v.  Rich- 
ment  indefinitely,  he  can,  like  any  ardson,  4  Den.  (N.  Y.)  95. 
other  court,  after  the  evidence  and  By  Content  of  Parties.  —  Where  the 
arguments  of  counsel  are  closed,  ad-  record  says  that  the  adjournment  was 
journ  the  case  for  some  fixed  and  by  consent  of  the  parties,  an  assign- 
reasonable  time  to  enable  him  to  re-  ment  of  error  alleging  that  the  ad- 
flect  upon  the  evidence  or  examine  the  journment  was  without  consent  will 
law,  without  thereby  losing  jurisdic-  not  be  considered.  Farrand  v.  Gray, 
tion  of  the  case.     It  is  merely  neces-  3  N.  J.  L.  478. 

sary  that  the  adjournment  be  for  a  In  actions  ex  contmctUt  one  defend- 

definite  time,  and   be  announced   in  ant  may  defend  for  all.    In  such  case, 

open  court.  if    one    defendant    and   the   plaintifif 

Under  Statutory  Power  to  Kake  Bnlee.  agree,  the  continuance  may  properly 

—  Under    a    statute    giving    justices  be  deemed  to  be  by  consent.     Scott  r. 

power    to   "establish    all    necessary  Larkin,  13  Vt.  112. 

rules  for  the  orderly  and  uniform  con-  Where  one  party  consented  and  the 

ducting  of  the  business  of  the  court,'*  other  made  no  objection,  an  adjourn- 

it  was  held  that  certain  days  of  the  ment  of  the  justice  on  his  own  motion 

wee':  might  be  established  as  regular  was  sustained  as  an  adjournment  by 

term   days,   and   that  actions   might  consent.    Kilmore  v.  Sudam,  7  Johns, 

properly  be  continued  from  one  term  (N.  Y.)  529. 

day  to  another.     Sawtell,  Petitioner,  In  Fiero  v,  Reynolds,  20  Barb.  (N. 

6  Pick.  (Mass.)  109.  Y.)  275,  where  the  justice  adjourned 

1.  "Such  courts  have  no  jurisdic-  upon  his  own  proposition  and  the  par- 

tion  except  such  as  is  given  them  by  ties  expressed  no  dissent,  it  was  held 

the    constitution    and     laws    of    the  that  consent  was  implied, 

state."     State  v.  Gust,  70  Wis.  631.  In  Michigan  it  is  no  objection  to  the 

Time    for  A^joomment. — Maine.— In  judgment  of  a  justice  of  the  peace  that 

Martin  v.  Fales.  18  Me.  23,  and  Spen-  the  cause   was  adjourned   upon  the 

cer  V.  Perry,  17  Me.  4T3,  it  was  held  written  stipulation  of  counsel,  without 

that  the  power  to  adjourn  could  be  ex-  the  presence  of  the  parties.    Parmalee 

ercised  only  on  the  return  day  of  the  v.  Loomis,  24  Mich.  242. 

writ.     A  subsequent  change   in   the  Consent  given  individually  by  the 

statute  enlarged  the  power.     Tyler  v.  respective  parties  to  the  justice,  and 

Beal,  31  Me.  336.  where  there  is  no  dispute  as  to   the 

New  Jersey,  —  Before  an  adjourn-  fact  of  consent,  makes  the  adjourn- 
ment can  take  place,  the  summons  ment  regular.  Simon  v,  Sempliner, 
must   be   returned,   and    the    parties  86  Mich.  136. 

must  be  in  the  court,  or,  at  least,  the  Of  HiiOwn  Xotion. — In  Michigan  the 

plaintiff    must    appear.       Halsey    v,  right  expressly  given  by  statute  to  the 

Whitlock,  3  N.  J.  L.  435;  Nicholson  v.  justice  to  adjourn  of  his  own  motion 

Wright,  16  N.  J.  L.  232.  on  the  return  day  cuts  off  all  implica- 

In  Stretch  V.  Forsyth,  3  N.  J.  L.  285,  tion  of  an  intent  to  give  him  the  like 

and  Andrews  v,  Wright,  2  N.  J.   L.  power  in  any  other  stage  of  the  case. 

262,  the  court  was  of  opinion  that  a  Stadler  v.  Moors,  9  Mich.  264. 

justice  could  not  adjourn  the  trial  after  In  New  York,  a  justice  may,  for  >»ia 
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scribes  with  considerable  minuteness  the  grounds  upon  which  con- 
tinuances may  be  granted. 

own  convenience,  adjourn  a  trial,  not  is  Vt.  567.     See  al90  Pinoey  v.  Petty, 

exceeding  the  legal  limitation.     Pier-  47  Vt.  616, 

son  V,  Millan,  3  N.  J.  L.  564.  Another  justice  cannot  continue  the 

In  Lloyd  v.  Hance,  16  N.  J.  L.  137,  case  after  it  has  once  been  continued 

a  judgment  was  reversed  because  the  by  the  justice  who  signed  the  writ, 

justice   adjourned  the  cause  for  his  Whitcomb  v.  Rood,  ao  Vt.  49. 

own  convenience  beyond  thirty  days.  Nor  can  a  justice  continue  the  cause 

In  Minnesota^  a  justice  of  the  peace  who  is  interested  as  bail  for  the  prose- 

cannot  adjourn  a  cause  of   his  own  cution.    Howe  v,  Hosford,  8  Vt.  23a 

motion.   School  Dist.  No.  7  v,  Thomp-  In   Mttint^   when  a  trial  judge  is 

son.  5  Minn.  aSo.  unable  to  attend  at  the  time  and  place 

A^joiurnmeat  without  Showing  Came.—  appointed  for  trial,  the  continuance 

Where  the  statute  requires  a  showing  by  another  trial  justice,  or  any  justice 

upon  oath,  an  adjournment  without  of  the  peace  and  quorum,  as  provided 

such    showing   is    illegal.      State    v.  by  Rev.  Stat.  Maine,  c.  83,  §  13,  must 

Gust,  70  Wis.  631;  Scullen  v,  George,  be  within,  and  not  without,  the  office 

65  Mich.  215;  Whaley  v.  King,  9a  Cal.  appointed  as  the  place  of  trial.  Belch- 

431.    See  also  MuUinax  v,  Waybright,  er  v.  Treat,  61  Me.  577;  and  in  order 

33  W.  Va.  84;  Rawson  v.  Grow.  4  E.  D,  to  authorize  another  justice  to  try  the 

Smith  (N.  Y.)  18;  School  Dist.  No.  7  case  at  the   adjourned   date  it  must 

V,  Thompson,  5  Minn.  280;  Leaming  appear  of  record  that  the  inability  of 

V.  Denny,  3  N.  J.  L.  196;  Cozens  v.  the  justice  named  in  the  writ  had  not 

Allen,  3  N.  J.  L.  418.  been  removed,  Inman  v.  Whiting,  70 

The  showing  need  not  be  as  com-  Me.  445. 
plete  upon  the  return  of  the  summons  Period  of  A^oommont — New  York.-^ 
as  would  be  required  later  in  the  case.  Where  a  justice  has  authority  to  ad- 
Locke  V.  Leonard  Silk  Co.,  37  Mich,  journ  for  six  days  only,  he  may  ad- 
479.  journ  for  seven  days  if  the  sixth  day 

In  il/iV>&f]^a/»  an  objection,  on  special  falls  on  Sunday.  Speidell  v.  Fash,  i 
appeal,  to  adjournments  by  the  jus-*  Cow.  (N.  Y.)  334. 
tices,  as  having  been  ordered  without  Gen.  Stat.  Vermont^  §4i,c.  31,  pro- 
any  showing,  and  therefore  without  vides  that  *'a  justice  may  adjourn 
any  authority  of  law,  has  no  founda-  his  court  at  any  stage  of  the  proceed- 
tion  to  rest  upon  in  the  record  where  ing  in  any  cause,  to  any  time  not  ex* 
the  justice's  return,  though  showing  ceeding  three  months.'*  It  was  held, 
the  adjournments,  does  not  show  that  this  limitation  relates  to  each  adjourn* 
they  were  made  without  the  proper  ment,  and  is  not  a  limitation  of  the 
application  and  evidence;  on  such  a  aggregate  time  of  all  the  several  ad- 
return  the  adjournments  will  be  pre-  journments.  Bryant  v.  Pember,  43 
sumed  to  have  been  properly  made.  Vt.  599. 

Deitz   V.    Groesbeck,    32    Mich.    304;  Michigan, — It  was  held  in  People  v. 

Hatch  V,  Christmas,  68  Mich.  84.    See  Hux,  68  Mich.  477,  upon  a  construe* 

also  as  to  presumption  of  regularity  tion  of  the  statute, that  an  adjournment 

in  this  respect,  State  v,  Nerbovig,  33  of  the  trial  of  a  criminal  case  for  more 

Minn.  480.  than  one  week,  on  the  application  of 

Adjoomment  by  Anothor  Jiutioe. — In  the  respondent  and  by  consent  of  the 

Vermont^  where  the  justice  at  whose  prosecuting  attorney,  would  not  oust 

office  and  before  whom  a  writ  is  made  the  justice  of  jurisdiction, 

returnable  is  absent  from  the  place  of  For  an  unauthorized  adjournment 

trial   upon   the   return   day,   another  of  a  civil  case  for  a  period  longer  than 

justice   may  go    to   the  door  of  the  one  week,  see  Vicksburg  v,  Briggs,  8$ 

office  and  adjourn  the  case  without  Mich.  502. 

going  inside.    Knight  v.  Berry,  22  Vt.  The  three  months  for  which  a  jus- 

246.  tice    of   the    peace    may    adjourn   a 

But  such  adjournment  must  be  made  case  date  from  the  return  day  of  the 

within   two   hours   of    the    time    ap-  process  by  which  the  suit  was  cooi- 

pointed,  and  the  justice  must  have  the  menced.       Hatch    v.    Christmas,   68 

writ  in  his  possession.      Hinman  v,  Mich.  84, 

Swift,  18  Vt.  315;  Crawford  r.  Cheney,  Iowa,  — An  adjournment  for  more 
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Dvty. — In  many  instances  the  statute  expressly  or  by  implica^ 
tion  imposes  a  positive  duty  to  grant  a  continuance,  and  a  refusal 

than  three  days,  plaintiff  alone  con-  the  current   year  will  be  understood 

seating,  was  held  unauthorised,  not  to  have  been  intended.     Stromberg  v. 

withstanding  an  agent  of  defendant  Esterly,  62  Wis.  632. 

was  subsequently  given  a  verbal  notice  See  also  Caughey  v.  Vance,  3  Pin. 

by  plaintiff  of  the  day  to  which  the  (Wis.)  275,  where  a  continuance  was 

cause   was  continued.      Iowa    Union  sastained,  it  appearing  upon  inspec- 

Tel.  Co.  V.  Boylan,  86  Iowa  90.  tion  of  the  entire  record  that  the  jus- 

Specification  of  Hour  and  Place. —  A  tice  by  clerical  error  wrote  "August" 

justice  cannot  lawfully  adjourn  a  cause  for  '*  June." 

without  specifying  the  place  and  hour  An  entry  in  a  justice's  docket  was 

to  which  it   is   adjourned.     Crandall  as    follows :    "  Defendant     appeared 

f .  Bacon,  ao  Wis.  639.     See  also  Har-  personally  and  asked  for  an  adjourn- 

rison  V.  Chipp.  25  III.  575;  Edwards  ment  of  one  week,  until  the  27th  day 

p,  Hance,    12  N.  J.  L.  108;  Rowley  v,  of  April,  at  i  o'clock  p.m.,  at  this  my 

Baugh,   33  Iowa  201;    Wood  worth  v,  office  in  the  Town  of  Ashland,  Ash- 

Wolverton,  24  N.  J.  L.  419.  land  County,  Wis."     Nothing  further 

Aiyoiininioat  for  Farther  GoAsidoratioa  was  done   until  April   27th.     It   was 

'^JVisconsin, — -A  justice  of  the  peace  held   that   an   adjournment  could  be 

before  whom  a  cause  is  tried  without  fairly  implied  from  the  entry.     John* 

a  jury,  having   power  to  reserve  his  son  v.  Iron  Belt  Min.  Co.,  78  Wis.  159. 

decision  for  more   than  seventy^two  A  recess  taken  by  a  justice's  court 

hours  (§96,  c.  120,  Rev.  Stat.  Wis.),  at  2  o'clock  p.m.  until  10  o'clock  a.m. 

may  do  this  by  several  successive  con-  of  the   following  day,  on  account  of 

tinuances,  without  consent  of  parties,  the   illness   of   the   justice,  is   not  an 

If  the  judgment  is  finally  entered  with-  "adjournment"  within  the  meaning 

in  the  time  limited.     Wheeler  v.  Hall,  of  the  statute,  and  jurisdiction  is  not 

42  Wis.  373.  lost  by  the   failure   to    enter  in   the 

A  justice  of  the  peace  before  whom  docket  the  place  to  which  such  recess 

an  action  for  the  recovery  of  personal  is  taken.    French  v,  Ferguson,  77  Wis. 

property  is  tried  without  a  jury  may  121. 

(as  in  other  cases)  take  time  to  con-  Indiana. — Under  the  Code  of  1852, 

sider  upon  the  cause,  and  may  for  that  In  cases  before  justices  of  the  peace, 

purpose  continue  it  for  a  period  not  where  service  was  too  late  for  the  day 

exceeding  seventy-two  hours  from  the  of  trial  named,  it  was  the  duty  of  the 

time  it  is  submitted  to  him.    Gallup-  justice,   if  want   of  sufficient  service 

V.  Johnson,  14  Wis.  197,  riVi/y^  Wheeler  were  not  waived,  to  continue  the  case 

V,  Smith,  18  Wis.  651.  to  a  future  day  not  unreasonably  dis- 

New  Jersey. — If  a  justice,  after  hear-  tant.      Michigan  Southern,    etc.,    R. 

Ing  a  cause,  takes  time  to  consider  the  Co.  v.  Shannon,  13  Ind.  171. 

tame,  he  must  either  make  a  regular  Michigan. ^-It  was  held  in  People  v. 

adjournment  to  a  particular  day  and  Weeks,  99  Mich.  86,  a  criminal  case, 

hour,  or  give  notice  to  the  parties  of  where  the  defendant  was  out  on  bail, 

the  day  and  hour  when  the  judgment  that  it  was  proper  for  the  justice  of 

will  be  rendered.     Edwards  v,  Hance,  the  peace  to  adjourn  the  case'  twice 

12  N.  J.  L.  108.  for  a  few  days,  the  prosecuting  attor* 

Docket  Entry. — In  IVisconsin^  a  jus-  ney  representing  that  he  was  unable 
tice  of  the  peace  loses  jurisdiction  if  to  attend  at  the  time  fixed  for  trial, 
he  fails  to  enter  on  his  docket  the  It  is  not  a  legal  cause  for  the  ad- 
time  and  place  to  which  a  case  is  ad-  journment  of  proceedings  in  justice's 
journed;  and  in  a  criminal  case  the  court  on  the  return  day  that  the  party 
imprisonment  of  the  defendant  after  asking  It  wants  the  assistance  of 
such  adjournment  is  unlawful.  Brosde  counsel.  Warner  v.  Comstock,  55 
V,  Sanderson.  86  Wis.  368.  Mich.  615. 

Where,  by  agreement  of  the  parties,  Minnesota. — A  party  who,  in  a  suit 

a  cause  in  a  justice's  court  is  adjourned  before  a  justice's  court,  asks  for  an  ad- 

to  a  certain  day,  the   failure   of  the  journment    after    the   first    adjourn- 

justice,  in  entering  such  adjournment  ment,  must   in  his  affidavit   show  by 

in  his  docket,  to  state  the  year  will  facts   that  he  has  used  due  diligence 

not  deprive   him  of  jurisdiction,  for  to  obtain  the  evidence  for  which  the 
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under  such  circumstances  constitutes  revc^ible  error.^  The  re- 
fusal  to  continue  may  likewise  constitute  ah  '^buse  of  discretion 
reviewable  on  appeal  or  error.* 

2.  Effect  of  XTnanthorised  ContiiLiiaiice — a.  Subsequent  Pro- 
ceedings Void. — Where  a  justice  of  the  peace  continues  a  cause 
without  legal  authority  or  in  excess  thereof,  the  case  is  thereby 
discontinued  so  as  to  deprive  him  of  jurisdiction,  and  a  subse- 
quent judgment  or  other  proceeding  therein  will  be  a  nullity* 

adjournment  is  asked.  Washington  (Mich.)374» — ^all  refusals  to  allow  con- 
County  V.  McCoy,  I  Minn.  lOO.  tinuances  on  the  ground  of  an  absent 

In  a  criminal  prosecution  before  a  witness;  Rose  v.  Stuy vesant,  8  Johns, 

justice,  the  absence  of  the  county  at-  (N.  Y.)426;  Locke  v.  Leonard  Silk  Co., 

torney,  when  the  warrant  is  returned,  37  Mich.  479,  absence  of  a  party, 

authorizes  the  justice  to  continue  the  lUriewtd  QAI7  for  AlniM. — Where  a 

case  for  a  reasonable  time.     State  v.  justice  has  a  discretion  as  to  adjoum- 

Nerbovig,  33  Minn.  480.  ing  a  cause,  nothing  but  an  abuseofdis- 

How  JarMj. — A  justice  may,  on  rea-  cretion  will  be  regarded  as  error, 
sonable  cause  being  assigned,  grant  a  Stromberg  v.  Esterly,  63  Wis.  632; 
second  adjournment  within  the  period  Pease  v.  Gleason,  8  Johns.  (N.  Y.) 
of  thirty  days  from  the  return  of  the  409,  where  the  adjournment  was 
process,  and  is  not  restricted  in  granted  and  sustained  as  a  proper  ex- 
granting  such  adjournment  to  the  ercise  of  discretion, 
single  cause  of  the  absence  of  a  mate-  In  the  following  cases  the  refusal  of 
rial  witness  shown  by  affidavit.  Hor-  a  continuance  was  sustained:  Weed 
ner  v.  Hewlings,  8  N.  J.  L.  227.  v.  Lee,  50  Barb.  (N.  Y.)  354;  Sberar 

Ohio. — A   sale,    by  a  constable,   of  v.  Willis,  5   Lans.  (N.  Y.)  329:  Bush 

property  seized  in  execution,  pending  v.  Weeks,    24  Hun  (N.  Y.)  545;  Brill 

a  trial,  under  the  statute,  of  the  right  v.  Lord,  14  Johns.  (N.  Y.)34i;  Ranney 

thereto,  before  a  justice  of  the  peace,  v,  Gwynne,  3  E.  D.  Smith  (N.  Y.)  59; 

will  not  oust  the  jurisdiction  acquired  Burgett  v.  Edwards,  4  Lans.  (N.  Y.) 

by  such  justice,  but  he   may  proceed  193;    Powers   v.    Lockwood,  9  Johns, 

to  a  final  hearing,  as  if  such  sale  had  (N.  Y.)  133;  Penoyer  v.  Phillips  (Sa- 

not  been  made.     Where  such  trial  was  preme  Ct.),  10   N.    Y.    St.    Rep.    7S3; 

tst  for  the  day  preceding  that  fixed  Farrington   v,  Payne,    15   Johns.  (N. 

for  the  sale,  and  the  justice,  for  causes  •  Y.)432;  St.  John  v.  Benedict,  12  Johns, 

satisfactory  to  himself,  continued  the  (N.  Y.)4i8;  Knight  v.  Parry,  i  Ashm. 

hearing  until  the  succeeding  day,  it  (Pa.)  221;  Mullinax  v.  Waybright,  33 

was  held  that   the   cause  might   still  W.  Va.  84. 

proceed,  though  not  terminated  until  8.  Iowa. — Iowa   Union   Tel.  Co.  v. 

after  the  sale.     B'Hymer  z/.  Sargent,  Boy  Ian,  86  Iowa  90.     See  also  Rowley 

II  Ohio  St.  682.  V.  Baugh,  33  Iowa  201. 

Vermont. — If  a  justice   continue    a  Maine, — Spencer  v.  Perry,  17  Me. 

cause  without  the  knowledge  or  con-  413;  Martin  v.  Fales,  18  Me.  23. 

sent  of  the  defendant,  and  without  at-  Michigan. — Vicksburg  v.  Briggs,  85 

tending  with  the  writ  at  the  stated  time  Mich.  502;  ScuUen  v.  George,  65  Micb. 

and  place  of  trial,  it  operates  as  a  dis-  215;   Hall    v.    Shank,    57    Mich.    36; 

continuance  of  the   suit.      Pinney  v.  Ruberts  v.  Hathaway,  42  Mich.  592. 

Petty,  47  Vt.  616.  Minnesota. — School  Dist.   No.  7  v. 

1.   Hemstract    v.  Youngs,  9  Johns.  Thompson,  5  Minn.  280. 

(N.  Y.)  364;  Beekman  v.   Wright,    ii  New  Jersey. — State    v.    Board   of 

Johns.  (N.Y.)  442;  Sebringr.Wheedon ,  Health,  46  N.J.  L.  99;  Decker  v.  Burr, 

8  Johns.  (N.  Y.)  458;    Easton  v.  Coe,  3  N.  J.  L.  286;  Nicholson   «.  Wright, 

2  Johns.  (N.  Y.)   383;  Cross  v.  Moul-  16  N.  J.  L.  232;  Halsey  v,  Whitlock, 

ton,   15  Johns.  (N.  Y.)  470.  3  N.  J.  L.  434;  Gulick  r.Van  Tilbargh. 

9.  Annin   v.   Chase,  13  Johns.  (N.  16  N.  J.  L.  417;  Loyd  v.  Hance,  16  N. 

Y.)  462;  Smith  V.  Fenton,  2  Cow.  (N.  J.  L.  127;  Pedrick  v.  Shaw,  2  N.  J.  L 

Y.)425;   West  v.    Rice.    4   Kan.    563;  56;  Auten  v.  Bryan,  2  N.  J.   L.  126; 

Mercer  e^.  Lowell  Nat.  Bank,  29  Mich.  Camman  v.  Perrine,  9  N.  J.    L.  353; 

249;    Caswell     V.   Ward,    2    Oougl.  Wood  worth  v.  Wolverton,  24  N.  J.  ^ 
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in  the  absence  of  waiver  or  estoppel.* 

Xandamiu  to  Prooood  wliih  Trial. — It  has  been  held  that  where  a  jus- 
tice unlawfully  refuses  to  try  a  case  and  continues  the  same,  man- 
damus will  lie  to  compel  him  to  proceed  with  the  trial.* 

419;  Cozens  v,  Allen,  3  N.  J.  L.  418;  ment  was  unauthorized,  the  power  of 

Leaming  tr.  Denny,  3  N,  J.  L.  196.  a  justice  to  adjourn  a  cause  return- 

New  York, — Proudfit  v.  Henman,  8  able    before    another    justice    being 

Johns.  (N.  Y.)  391;  Deland  z/.  Richard-  limited  b^  statute  to  the  return  day 

son,  4  Den.    (N.  Y.)  95;   Aberhall  v,  of  the  writ,  and  the  justice  issuing  the 

Roach,   3  E.  D.  Smith  (N.    Y.)  345;  execution  upon  which  an  arrest  was 

Wight  V.  McClave,  3  E.  D.  Smith  (N.  made   was    held    liable    in    trespass. 

Y.)  316;  Kimball  v.   Mack,  10  Wend.  **  The  cause  being  discontinued,"  said 

(N.  Y.) 497;  Wilcox  f.  Clement,  4  Den.  the  court,   '*the   jurisdiction   of    the 

(N.  Y.)  160;  Gamage  v.  Law,  2  Johns,  defendant  was  at  an  end.     His  sub- 

(N.  Y.)  192;  Palmer  v.  Green,  i  Johns,  sequent  proceedings  were  coram  turn 

Cas.  (N.  Y.)  loi ;  Wiest ».  Critsinger,  4  judice,  and  afiford  him  no  justification." 

Johns.  (N.  Y.)  117;  Redford  v.  Snow,  In  Iowa  Union  Telephone   Co.   v. 

46  Hun  (N.  Y.)  370;  Fanning  v.  Trow-  Boylan,  86  Iowa  90,  the  judgment  of 

bridge,  5   Hill  (N.  Y.)  428;  Payne  v.  the   justice   was   set  aside  on   bill  in 

Wheeler,  15  Johns.  (N.  Y.)492;  Candee  equity. 

V.    Goodspeed,  2    Cai.    (N.    Y.)  245;  In  Crandall  v.  Bacon,  20  Wis.  639, 

Colden  v.  Dopkin,  3  Cai.  (N.  Y.)  171;  it  was  enjoined. 

Hannaman  v.  Muckle,   20  Civ.    Pro.  Jnrisdletion  Lost  before  Contlniiaiice. — 

Rep.  (Rensselaer  County  Ct.)  296.  Where   the  justice  did  not  open  his 

Ohio. — Dunlap  V.  Robinson,  12  Ohio  court  for  more  than  two  hours  after 

St.  534.  the  time  appointed  in  the  summons, 

Vermont; — Bryant  v.  Pember,  43  Vt.  and  then  adjourned  the  cause  to  an- 

599;  Crawford  v,  Cheney,  12  Vt.  567;  other  day,  when   he  heard  the  cause 

Pinney  v.  Petty,  47  Vt.  616;  Braynard  ex  parte,  it  was  held  that  this  delay 

V,    Burpee,    27   Vt.    616;    Hinman   v,  amounted  to  a  discontinuance  of  the 

Swift,  18  Vt.  315;  Whitcomb  V.  Rood,  suit.      M'Carthy    v,    M'Pherson,    il 

20  Vt.  49.  Johns.  (N.  Y.)  407. 

^{Vrtryuf/i.—Mahrz^. Young,  13 Wis.  Suhseqaent  Xodiilcation    of   Order.— 

635;  Crandall  v.  Bacon,  20  Wis.  639;  Where  an  adjournment  was  made  .for 

State  V,  Gust,  70  Wis.  631.  a  period  in  excess  of  the  statutory  au« 

Told  or  Voidable. — In   most   of  the  thority  the  justice   had    no   ngttt  to 

foregoing   cases   the   validity  of    the  change  the  order  of  adjournment  after 

subsequent  judgment  or   proceeding  the  parties  had  left,  so  as  to  bring  it 

was  directly  attacked  by  certiorari  or  within  the  legal  period;  and  where  he 

on  appeal  or  error,  but  the  judgment  did  so,  and  the  plaintiff  appeared  and 

was  characterized  as  "void**  or   "a  took  judgment  against  the  defendant 

nullity;"  or  the  unauthorized  continu-  at  the  time  to  which  the  adjournment 

ance  was  declared  to  "  oust  the  juris-  was  thus  changed,  it  was  held  that 

diction,"  and  operate  as  a '*discontinu-  the  judgment  was  a  nullity.     Mahr  v» 

ance."  Young,  13  Wis.  635. 

In  Bryant  v,  Pember,  43  Vt.  599*  ^^  Anticipating  Ac(]oiimed  Day  after  De- 
was  said  that  such  proceedings  fiiult. — The  mere  entry  by  the  justice 
**  would  be  at  least  voidable,  if  not  on  the  summons  of  an  adjournment  of 
absolutely  void."  the  cause,  upon  the  defendant's  de- 

In  Spencer  v.  Perry,  17  Me.  413,  the  fault,   does   not    render    it   irregular 

action  was  properly  continued  by  the  for  him  to  proceed  to  try  the  cause 

justice  before  whom  the  writ  was  re-  and    render    judgment    prior  to   the 

turnable.     On  the  day  to  which  it  was  adjourned    day,   the    defendant    not 

adjourned  the  justice  was  absent,  and  having  appeared   in    the  mean  time, 

another  justice  adjourned  the   cause  Haughev  v.  Wilson,  i  Hilt.  (N.  Y.) 259. 

again.      On    the    day   to  which    the  Method  of  Seview,  see  p.  907,  note, 

second    adjournment   was   made    the  infra. 

original    justice    rendered  judgment,  1.   See  the  following  section, 

and   issued   execution   thereon.     The  S.  Whaley  v.  King,  92  Cai.  431,  hold- 

"  court  held  that  the  second  adjourn-  ing  that  mandamus  to  dismiss  the  ac« 

4  Encyc.  PI.  &  Pr.— $7.  897 
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b.  Estoppel  and   Waiver — ^E^oppei. — A  party  who  has  re- 

quested  or  consented  to  a  continuance  cannot  afterwards  com- 
plain that  it  was  unauthorized  by  law.^ 

Wftivor. — Appearance  at  the  time  to  which  the  cause  is  adjourned, 
and  positive  participation  in  the  proceeding  without  objectioHt 
is  a  waiver  of  irregularity  in  the  continuance.* 

3.  Honsppearance  on  Acyonnied  Day — Abtenoe  of  Partiet. — If  the  de- 
fendant does  not  appear  at  the  time  to  which  a  cause  has  been 
regularly  adjourned,  the  justice  may  proceed  ?n  his  absence  and 
without  giving  him  notice.'  If  the  plaintiff  fails  to  appear,  the 
defendant's  remedy  is  to  move  to  nonsuit  him  for  not  proceeding 
in  the  cause.* 

AbteaM  of  Jwtloe. — ^A  justice  of  the  peace,  by  failing  to  appear  at 
the  time  to  which  a  cause  has  been  adjourned,  loses  jurisdiction 
of  the  action,  and  the  same  is  thereby  discontinued.* 


tion  was  not  the  proper  remedy,  and 
that  upon  service  of  a  writ  of  manda- 
mus to  compel  him  to  proceed  the  jus- 
tice would  have  the  right  to  entertain 
a  motion  for  a  further  continuance 
and  to  grant  it  upon  su£Bcient  cause 
shown. 

1.  Patterson  v.  McRea,  29  Mich. 
257;  Johnson  v.  Hagberg,  48  Minn. 
221;  Fischer  v.  Cooley,  36  Neb.  626; 
M'Collister  v.  Richman,  2  N.  J.  L. 
194;  Walker  v.  Kearney,  3  N.  J.  L. 
203,  Peck  V.  M'Alpine,  3  Cai.  (N.  Y.) 
166;  Nellis  V.  McCarn,  35  Barb.  (N. 
Y.)  115;  Mason  v.  Campbell,  i  Hilt. 
(N.  Y.)  291;  Redfield  v,  Florence,  2  £. 
D.  Smith  (N.  Y.)  339. 

2.  Hillman  v.  Hayden,  5  N.  J.  L. 
664;  Dunham  v,  Heyden,  7  Johns.  (N. 
Y.)38i,  where  the  party  appeared  and 
examined  a  witness;  Morrell  v.  Near, 
I  Cow.  (N.  Y.)  112;  Fanning  v. Trow- 
bridge. 5  Hin  (N.  Y.)  428;  Bryant  ». 
Pember.  43  Vt.  599;  Austin  v.  Smith, 
23  Vt.  704;  Ames  v.  Hilliard,  25  Vt. 
212;  Howe  V.  Hosford,  8  Vt.  220;  Erie 
Preserving  Co.  v.  Witherspoon,  49 
Mich.  377;  Burt  v.   Bailey,  21   Minn. 

403. 
Objaotion  Prevents  Waiver. — "When 

the  question  of  regularity  is  raised  at 
the  proper  time  and  improperly  over- 
ruled, the  party  is  never  concluded  by 
pleading  to  the  action.  He  does  what 
he  can  and  at  the  earliest  opportunity, 
to  arrest  the  irregular  proceeding; 
but  being  defeated  in  this  by  the  er- 
roneous decision  of  the  justice,  the 
party  cannot  be  deemed  to  have 
waived  anything  by  subsequently 
pleading  and  making  the  best  of  de- 
fense in   his  power."    Hannaman  v. 


Muckle,  20  Civ.  Pro.  Rep.  (Rensselaer 
County  Ct.)  299.  See  also,  to  the  same 
effect.  Weeks  v.  Lyon,  18  Barb.  (N.  Y.) 
530;  Pinncy  V.  Petty,  47  Vt.  616;  Whit- 
comb  r.  Rood,  20  Vt.  49. 
8.  Neighbour  v.  Trimmer,  16  N.  J. 

L.  59- 

4.  Doughty  r.  Jones,  3  N.  J.  L.  233, 

Brady  v,  Taber,  29  Mich.  199,  holding 
that   no   judgment    can   be   rendered 
against  the  defendant,  nor  any  judg 
ment  whatever  except  that  of  noo 
suit,  and  for  costs. 

5.  Flint  V.  Gault,  15  Hun  (N.  Y.) 
213;  State  r.  Board  of  Health,  46  N. 
J.  L.  99;  Spencer  v.  Perry,  17  Me.  4i3' 

Absence  on  OAeial  Duty. — Where  on 
the  adjourned  day  of  a  cause  a  justice 
was  absent  half  an  hour  over  time  io 
the  performance  of  official  duties  not 
pertaining  to  his  judicial  office,  and 
on  his  return,  upon  defendant's  refusal 
to  appear,  adjourned  the  cause  in  his 
absence  and  gave  him  notice  of  the 
adjournment,  and  on  the  next  ad- 
journed day  gave  judgment  against 
him  in  his  absence,  the  judgment  was 
reversed.  Ruberts  v.  Hathaway,  42 
Mich.  592,  distinguishing  Stadler  v. 
Moors,  9  Mich.  264,  in  which  the  ab- 
sence of  the  justice  for  a  few  minutes 
more  than  an  hour  after  the  time  to 
which  the  cause  had  been  adjourned, 
for  the  purpose  of  holding  a  coroner's 
inquest,  was  held  not  to  operate  as  a 
discontinuance  of  the  cause. 

Beftiial  of  Jutiee  to  Proceed.  ~W  here 
a  cause  was  adjourned  by  a  justice  of 
the  peace,  with  the  consent  of  the  par- 
ties, before  any  pleadings  were  made, 
and  the  justice  on  the  adjourned  day 
refused  to  proceed  with  the  cause,  if 
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B«yiew  of  Bnling  CON  TIN  UANCES.  «i  AppUeatioii. 

XYI  COHTlHlTAirCES  nr  COUBTS OF  Last  Besobt.— Continuances  in 
appellate  courts  are  not  usually  regulated  by  statute,  but  are 
granted  or  refused  as  the  interests  of  justice  may  require.* 
Causes  have  been  continued  in  order  to  enable  a  party  to  apply 
to  the  court  below  for  an  amendment  of  the  record,*  or  for  the 
purpose  of  bringing  in  necessary  parties  to  a  writ  of  error,'  or 
where  notice  of  appeal  was  not  in  time,*  or  on  account  of  the 
death  of  a  party,*  or  the  death  •  or  unexpected  and  severe  illness 
of  counsel,''  or  failure  to  file  a  transcript  in  time,®  or  to  furnish 
briefs.* 

On  the  other  hand,  a  continuance  was  refused  where  the  coun- 
sel for  one  of  the  parties  was  engaged  in  another  court,**  and 
where  it  was  sought  for  the  purpose  of  obtaining  a  "  certificate 
of  importance."  ** 

XVIL  EEYIEW  of  EULDrO  on  AFPUCATIOir  FOB  CoHmruAircE— 
1.  Where  the  Continuance  was  Granted. — At  common  law  the 
granting  of  a  motion  for  a  continuance  is  a  matter  exclusively 
within  the  control  and  dependent  upon  the  discretion  of  the  trial 
court,  and  error  cannot  be  predicated  thereof;**  and  this  is  still 
the  general  rule,**  except  that  in  criminal  cases  the  constitutional 

was  held  that  such  refusal  might  be  7.  Rhode  Island  v,  Massachusetts, 

treated  as  a  judgment  of  nonsuit  and  ii  Pet.  (U.  S.)  226. 

that  an  appeal  would   lie  therefrom.  S.  Galvin  v.  State,  56  Ind.  51.     Con- 

Pattridge  v.  Lott,  15  Mich.  251.  tra^  Mitchell  v.  Stephens,  23  Ind.  466. 

1.  Shackelford  v.  Hays,  3  Ga.  416,  9.  Anonymous,  40  111.  59;  Queenan 
and  Worthy  v.  Tate,  42  Ga.  392,  were  v.  Palmer,  117  111.  62. 

cases  decided  under  a  constitutional  In  Missouri  Pac.  R.  Co.  v,  Illig,  20 

provision  requiring  a  trial  of  causes  Mo.  App.  32,  the  court  upon  examin- 

in  the  Supreme  Court  at  the  first  term,  ing  the  record   found  no  substantial 

unless  precluded  by  some  providential  merits  in  the  appeal,  and  dismissed  it 

cause.     The  former  case  held  that  the  for  failure  to  file  a  brief  as  required  by 

miscarriage  of  the  mail  in  the  trans-  rule  of  court. 

mission  of  papers  to  the  clerk  was  no  10.  Starr  v,  Benedict,  19  Johns.  (N. 

ground  for  continuance  unless  shown  Y.)  455. 

to  be  from  providential  cause.     The  11.  Wilson  v,  Scoville.  127  111.  393, 

latter  case  held   that  the  death  of  a  holding   that   the  continuance  would 

party  was  a  providential  cause.  be  unavailing,  the  certificate  being  a 

2.  Bergen  v.  Riggs,  40  111.  61;  Kel-  condition  precedent  to  the  validity  of 
sey   V,   Berry,   40  111.    69:  Brooks  v.  the  appeal. 

Bruyn,  40  111.  64;  Shipley  v.  Spencer,  12.  Cornelius  v.  Boucher,  i  III.  32; 

40  III.  105.  Ahren   v.   Willis,   6   Fla.   359;   Ex  p. 

Laches    of    Applioant.  —  Where    the  South.etc, Alabama  R. Co. ,44  Ala.  654. 

defects  in  the  record  were  apparent,  a  13.  Alabama, — Planters',  etc.,  Bank 

continuance  of  the  cause  after  it  had  v,  Willis,  5  Ala.  770;  Ex  p.  Jones,  66 

been  submitted  was  refused.     Purvis  Ala.  202. 

V.  Standifer;  14  111.  App.  435.  California, — Benedict  v.  Cozzens,  4 

3.  Sprague  v.  Hards,  17  111.  App.  Cal.  381;  Hastings  v,  Hastings,  31 
104.  Cal.  95. 

4.  Turner  v,  Saxon,  3  Wash.  Ter.  Colorado,  —  Solander  v.  People,  9 
473.  Colo.  48. 

5.  Shaler,  etc.,  Quarry  Co.  v.  Brew-  Florida, — Ex p,  Warris,  28  Fla.  371. 
ster,  32  N,  Y.  472;  Worthy  v.  Tate,  42  Georgia, — Wimberly  v.  Collier,  24 
Ga.  392:  Warren  v.  Ball,  40  111.  117.  Ga.    170;    Parish    v.    Weed    Sewing 

6.  Hunter  v,  Fairfax,  3Dall.  (U.  S.)  Mach.  Co.,  79  Ga.  682;  Ross  v.  Head, 
305.  51  Ga.  605. 
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right  of  the  accused  to  a  speedy  trial  has  been  sometimes  held  to 
forbid  a  continuance  against  his  objection  ;*  and  where  the  oppo- 
site party  admits  the  facts  in  order  to  avoid  a  continuance  on 
account  of  an  absent  witness,  the  statutes  usually  provide  that  a 
continuance  shall  not  be  granted.* 


Illinois, — Brooks  v,  McKinney,  5 
111.  309;  McKinney  v.  People,  7  III. 
541;  State  V.  Sorenson,  15  Chic.  L.  J. 

370. 

Indiana,  —  Grissom   v.    Moore,   106 

Ind.   296;  Ball  v.  State,  18  Ind.  362; 

Haun  V.  Wilson,  38  Ind.  297;   Eslin- 

ger  V.  East,  100  Ind.  434. 

Iowa. — State  r.  Linhart,  23  Iowa 
314;  Palmer  v.  Jones,  49  Iowa  405; 
State  V.  Miller,  65  Iowa  60;  Blythe  v. 
Biythe,  25  Iowa  266. 

Maryland. — Beane  v,  Middleton,  4 
Har.  &  M.  (Md.)  74- 

Missouri. — Simpson  v.  Watson,  15 
Mo.  App.  426;  McNeeley  v,  Hunton, 
30M0.332;  State  V.Nugent, 71  Mo.  136. 

Nevada. — Ex  p.  Stanley,  4  Nev.  113; 
Ex  p.  Larkin,  11  Nev.  90. 

New  Hampshire. — Clark  v,  Clough, 
62  N.  H.  693. 

North  Carolina.— McCurry  v.  Mc- 
Curry,  82  N.  Car.  296;  Austin  v. 
Clarke,  70  N.  Car.  458;  Jaffray  v. 
Bear,  98  N.  Car.  58;  Isler  v,  Dewey, 
79  N.  Car.  I. 

0^1^.— Griffin  v.  State,  18  Ohio  St. 
438;  Johnson  r.  State,  42  Ohio  St.  207. 

Oregon. — Young  v.  Patton,  9  Ore- 
gon 195. 

South  Carolina,  —  Wadsworthville 
Poor  School  V.  Orr,  33  S.  Car.  273; 
State  V.  Patterson,  i  McCord  (S.  Car.) 

177- 

Texas. — Sweeney  v.  Jarvis,  6  Tex. 

;46;  Daniels  v.  Creekmore  (Tex.  Civ. 

App.,  1894),  27  S.  W.  Rep.  148. 

See  also  Atlanta,  etc.,  Air-Line  R. 
Co.  V.  Harrison,  76  Ga.  757;  Hotten- 
stein  V.  Conrad,  9  Kan.  436;  Ex  p, 
Larkin,  ii  Nev.  90;  Makepeace  v. 
State,  8  Ind.  41;  Shurtz  v.  Woolsey, 
18  Ind.  43C;  Watts  v.  State,  26  Ga. 
231;  Turner  v.  State,  25  Ga.  146; 
Goode  V.  Rawlins,  44  Ga.  593. 

Exoeptloni  to  the  Bole. — In  Wheeler 
V,  State,  14  Ind.  573,  a  criminal  case 
was  continued  one  term  on  the  mere 
motion  of  the  prosecuting  attorney 
without  giving  the  defendant  a  hear- 
ing, he  being  at  the  time  confined 
in  jail,  and  not  brought  into  court 
nor  consulted,  and  the  practice  was 
condemned  by  the  appellate  court  as 


incorrect.     Compare  State  v.  Duncan, 
7  Wash.  336. 

In  Keller  v.  Chapman,  34  Cal.  635. 
a  continuance  of  an  election  contest 
was  allowed  against  the  objection  of 
the  respondent,  and  it  was  held  that 
the  summary  nature  of  the  proceeding 
was  inconsistent  with  the  exercise  of 
the  general  discretionary  power  of 
granting  continuances  possessed  by 
courts  in  civil  actions. 

The  jury  were  charged  with  a  case. 
anSi  by  direction  of  the  judge  deliv- 
ered to  the  clerk  their  verdict,  in  the 
presence  of  the  judge,  after  court  had 
adjourned  for  the  night,  but  in  the 
absence  and  without  the  consent  of 
counsel,  and  dispersed  for  the  night. 
Next  morning,  objection  being  made 
to  the  reception  of  the  verdict,  the 
papers,  by  consent  of  counsel,  were 
returned  to  the  jury,  who  retired. 
During  their  absence  a  motion  was 
made  to  continue  the  case  on  the 
ground  of  newly  discovered  testi- 
mony; the  court  granted  the  motion, 
and  sent  for  the  jury,  who  came  into 
court  with  their  verdict  written  on  the 
papers.  He  directed  that  the  verdict 
be  erased  and  the  papers  handed  to 
the  clerk.  It  was  held  that  the  court 
should  have  received  and  had  tlie 
verdict  recorded,  and  that  the  grant- 
ing of  the  continuance  was  error. 
Hugley  V,  Holstein,  34  Ga.  572. 

For  another  case  of  reversible  error 
in  continuing  a  case  after  verdict  see 
Burgess  v.  Kirby,  94  N.  Car.  575. 

In  People  v.  Dinsmore,  102  Cal.  3S1, 
a  criminal  case,  it  was  held  that  the 
court  abused  its  discretion  indischarg 
ing  the  jury,  after  they  were  impan- 
eled for  two  months,  and  continuing 
the  case  upon  motion  of  the  state, 
because  of  the  absence  of  a  witness. 

1.  See  In  Civil  and  Criminal  Cases, 
v.,  supra, 

9.  In  Montgomery  County  v.  Rob- 
inson, 85  III.  174,  the  court  said  it 
would  have  been  palpable  error  to 
have  allowed  a  continuance  upon  an 
admission  complying  with  the  statute. 
See  IX.  d.  Avoiding  Continuance  by 
Admission,  supra. 
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2.  Where  the  Continuance  was  Befased — a.  Ax  COMMON  Law. — 
It  was  the  rule  at  common  law  that  a  refusal  to  continue  a  case 
could  not  be  assigned  as  error  ;^  and  this  rule  is  follow^  in  the 
federal  *  and  some  of  the  state  courts.' 


r^ 


1.  People  V,  Diaz.  6  Cal.  248;  Noe 
V.  State.  4  How.  (Miss.)  330;  Baxter 
V,  People,  8  III.  368;  Brooks  v.  Mc- 
Kinney,  5  111.  309;  Pate  v.  People,  8 
111.  663;  Smith  V,  Shultz,  2  111.  490; 
Ahren  v,  Willis,  6  Fla.  359.  See  also 
Broussard  v.  Trahan,  4  Martin  (La.) 

505. 

2.  Marine  Ins.  Co.  v.  Hodgson,  6 
Cranch  (U.  S.)  206;  Cox  r.  Hart,  145 
U.  S.  376;  Crumpton  v,  U.  S.,  138  U. 
S.  361;  Richmond  R.,  etc.,  Co.  v. 
Dick,  52  Fed.  Rep.  379;  Sims  «^.  Hund- 
li?y,  6  How.  (U.  S.)  i;  Thompson  v, 
Selden,  20  How.  (U.  S  )  195;  McFaul 
V.  Ramsey.  20  How.  (U.  S.)523;  Woods 
r.  Bemis,  4  Cranch  (U.  S.)  237;  Bar- 
row r.  Hill,  13  How.  (U.  S.)  54;  Means 
V.  Randall  Bank,  146  U.  S.  621;  Davis 
V,  I^atrick,  57  Fed.  Rep.  909. 

8.  Alabama, — Campbell  v.  White. 
77  Ala.  397;  Ex p,  Jones,  66  Ala.  202; 
Ex p.  South,  etc.,  Alabama  R.  Co.,  44 
Ala.  655;  Planters',  etc.,  Bank  v.  Wil- 
lis, 5  Ala.  770;  Dearman  v.  State,  77 
Ala.  10;  White  v.  State,  86  Ala.  69; 
Walker  v.  State,  91  Ala.  76;  Hill  v. 
Gayle,  i  Ala.  275;  Givens  v.  Robbins, 
5  Ala.  677;  Ex p.  Hunter,  39  Ala.  560; 
Trammell  v.  Vance,  62  Ala.  301;  Grif- 
fin V.  State,  90  Ala.  596;  Smith  v,  Col- 
lins, 94  Ala.  394;  Evans  v.  Boiling,  5 
Ala.  554;  Planters',  etc..  Bank  v. 
Walker,  7  Ala.  926. 

Connecticut. — White  v.  Portland,  63 
Conn.  18. 

Maine, — Schwartz  v.  Drinkwatcr,  70 
Me.  409;  Casco  Nat.  Bank  v,  Shaw,  79 
Me.  376;  Smith  v.  Gorman,  41  Me. 
405.  See  also  Lovell  v,  Kelley,  48 
Me.  263. 

Maryland. — Universal  L.  Ins.  Co.  v. 
Bachus,  51  Md.  28. 

Massachusetts, — Com.  v,  Donovan, 
99  Mass.  426;  Monk  v.  Beal,  2  Allen 
(Mass.)  585;  Com.  v.  Drake,  124  Mass. 
21;  Soper  V.  Manning,  158  Mass.  381; 
Kittredge  v.  Russell,  114  Mass.  67; 
Barker  v.  Haskell,  9  Cush.  (Mass.) 
218;  Pickering  v.  Reynolds,  iii  Mass. 
83;  Reed  v.  Paul,  131  Mass.  129;  Sul- 
lings  V.  Ginn,  131  Mass.  479;  Com.  v. 
Brothers,  158  Mass.  200:  Com.  v.  Hur- 
ley, 158  Mass.  159.  The  remedy,  if 
any,   is   by  a   petition  for  a  review. 


Reynard  v.  Brecknell,  4  Pick.  (Mast.) 
302. 

North  Carolina.  —  Armstrong  v. 
Wright,  I  Hawks  (N.  Car.)  93;  State 
V,  Scott,  80  N.  Car.  365;  Banks  v.  Gay 
Mfg.  Co.,  108  N.  Car.  282;  Dupree  v, 
Virginia  Home  Ins.  Co.,  92  N.  Car. 
417;  Johnson  v.  Maxwell,  87  N.  Car. 
18;  State  V,  Duncan,  6  Ired.  (N.  Car.) 
98;  Stale  V.  Hildreth,  9  Ired.  N.  Car.) 
429;  State  V.  Lindsey,  78  N.  Car.  499. 
See,  however,  McCurry  v.  McCurry, 
82  N.  Car.  296. 

South  Carolina. — State  v.  Dodson, 
16  S.  Car.  453;  Crawford  v.  Schmidt, 
16  S.  Car.  634;  Westfield  v.  Westfitfld, 
19  S.  Car.  85;  Symmes  v.  Symmes,  18 
S.  Car.  601;  Price  v.  Justrobe,  Harp. 
(S.  Car.)  Ill;  State  v,  Lucker,  40  S. 
Car.  549;  State  v.  Way,  38  S.  Car.  333; 
Dial  V.  Valley  Mut.  L.  Assoc,  29  S. 
Car.  560;  Garvin  v,  Garvin,  21  S.  Car. 
91.  See  also  State  v.  Thomas,  8  Rich. 
(S.  Car.)  295;  Bowden  v.  Winsmith,  11 
S.  Car.  409;  McDaniel  v,  Stokes,  19  S. 
Car.  60. 

Vermont,  —  Brown  v.  Munger,  16 
Vt.  12. 

In  Florida  the  Act  of  Jan.  7,  1853, 
provides  that  when  the  Circuit  Court 
**  shall  refuse  to  allow  and  grant  a 
motion  for  the  continuance  of  a  cause 
such  refusal  shall  and  may  be  assigned 
for  matter  and  cause  of  error  upon 
any  writ  of  error  sued  out,  or  appeal 
taken  to  the  Supreme  Court."  Har- 
rell  V.  Durrance,  9  Fla.  490;  Ballard 
V.  State,  31  Fla.  266. 

Prior  to  the  statute  above  referred 
to  the  granting  or  refusal  of  continu- 
ances was  not  assignable  for  error. 
Ahren  v.  Willis,  6  Fla.  359. 

In  IlllnoiB  the  denial  of  a  continu- 
ance was  not  reviewable  in  the  Su- 
preme Court  until  the  enactment  of 
a  statute  authorizing  such  review. 
Brooks  V.  McKinney,  5  III.  309;  Pate 
V,  People,  8  III.  663;  Hoyt  v.  People, 
140  111.  588.  See  also  Holmes  v.  Peo- 
ple, 10  111.  478;  Vickers  v.  Hill,  2  111. 
307;  Wray  v.  People,  78  111.  214;  Bax- 
ter V.  People,  8  111.  368. 

In  Kentucky,  under  the  former  code 
of  practice,  an  error  in  refusing  a  con- 
tinuance did  not  work  a  reversal,  but 
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b.  Prevailing  Modern  Rule. — The  prevailing  modern  doc- 
trine is,  that  although  the  presiding  judge  has  a  discretion  in 
ordering  the  business  of  his  court  and  determining  whether  it  is 
proper  or  not  to  postpone  or  continue  a  case,*  yet  if  a  refusal  to 


under  the  Code  of  1877  &U  prejudicial 
errors  of  law  appearing  on  the  record 
may  be  inquired  into.  Morgan  v. 
Com.,  14  Bush  (Ky.)  106. 

In  Louisiana  the  refusal  of  a  contin- 
uance is  deemed  to  involve  questions 
both  of  law  and  of  fact,  and  is  assigur 
able  as  error.  State  v.  Briggs,  34  La. 
Ann.  69:  State  v.  Wilson,  23  La.  Ana. 

558. 

In  MiiMuri  the  refusal  of  a  contin- 
uance is  reviewable  by  the  Supreme 
Court.  Johnson  v,  Strader,  3  Mo. 
359;  State  V,  Maddox,  117  Mo.  667; 
and  numerous  other  cases  in  this  ar- 
ticle. 

N«wTork.— It  seems  that  the  New 
York  Court  of  Appeals  has  no  power 
to  review  a  ruling  refusing  a  continu- 
ance. People  v.  Jackson,  iii  N.  Y. 
362. 

The  appellate  jurisdiction  of  the 
Court  of  Common  Pleas  over  the 
city  courts  is  exactly  commensurate 
with  that  of  the  Court  of  Appeals 
over  its  subordinate  tribunals,  and  in 
Keller  v.  Feldman  (C.  PI.),  21  N.  Y. 
Supp.  583.  the  Court  of  Common  Pleas 
held  that  a  refusal  to  continue  was 
not  reviewable.  In  the  other  New 
York  courts  of  appellate  jurisdiction 
the  refusal  to  continue  a  case  is  re- 
viewable for  an  abuse  of  discretion. 
Pulver  V.  Hiserodt,  3  How.  Pr.  (N.  Y.) 
49;  Brooklyn  Oil  Works  v.  Brown,  38 
How.  Pr.  (N.  Y.  Super.  Ct.)45i;  Gar- 
field Nat.  Bank  v,  Colwell  (Supreme 
Ct.),  28  N.  Y.  St.  Rep.  723;  Brown  v, 
Moran,  65  How.  Pr.  (N.  Y.  C.  PI.)  349; 
Borley  v.  Wheeler  &  Wilson  Mfg.  Co. 
(Supreme  Ct.),  34  N.  Y.  St.  Rep.  987; 
Matter  of  Crooks,  23  Hun  (N.  Y.)  696. 

In  Ohio  it  seems  that  a  refusal  of  a 
continuance  would  be  reviewable  for 
a  palpable  abuse  of  discretion.  Die- 
bold  V.  PoweU,  32  Ohio  St.  173;  Holt 
V.  State,  II  Ohio  St.  691.  Compare 
Loeffner  v.  State,  10  Ohio  St.  598. 

In  Tenneitee  the  refusal  of  a  contin- 
uance is  a  subject  of  review  under  the 
Act  of  1809,  c.  49,  §§  26,  27.  Ham- 
monds V,    Kemer,    3   Hayw.  (Tenn.) 

145- 

In  Virginia  a  refusal  of  a  contin- 
uance was  held  at  an  early  date  to  be 
reviewable  for  abuse   of    discretion. 


Hook  V.  Nanny,  4  Hen.  &  M.  (Va.) 

157. 
80  in  Wait  Virginia  and  Indiana.— 

Tompkins  v.  Burgess,  2  W.  Va.  187; 
Fuller  V.  State,  i  Blackf.  (Ind.)  64; 
Espy  V,  State  Bank,  5  Ind.  274;  Hub- 
bard V.  State,  7  Ind.  162. 

In  Equity. — In  Mayrant  v,  Guignard, 
3  Strobh.  £q.  (S.  Car.)  112,  the  court 
was  of  the  opinion  that  it  had  power 
to  review  the  refusal  of  the  trial  court 
to  allow  a  continuance  if  a  strong  case 
were  presented  therefor. 

Howard  v.  Freeman,  7  Robt.  (N.  Y«) 
25,  was  also  a  case  in  equity  where 
the  court  held  that  the  refusal  of  a 
continuance  could  be  remedied  on  ap- 
peal. See  also  IV.  At  Law  and  in 
Equity^  supra, 

1.  In  the  following  cases  the  refusal 
of  a  continuance  was  held  to  be  a 
proper  exercise  of  discretion  (see  also 
VI.,  supra)  \ 

Arkansas, — Price  v.  State,  57  Ark. 
165;  Burriss  v.  Wise,  2  Ark.  33;  Still- 
well  V.  Badgett,  22  Ark.  164;  Watts  p. 
Cohn,  40  Ark.  114;  Wilde  v.  Hart, 
24  Ark.  599;  Turner  v.  Eustis,  8  Ark. 
119. 

California, — Musgrove  v,  Perkins,  9 
Cal.  212;  People  v.  Gaunt,  23Ca].  156; 
Barnes  v,  Barnes,  95  Cal.  171:  Baum- 
berger  v.  Arff,  96  Cal.  261;  H awes  v. 
Clark,  84  Cal.  272;  People  v,  Collins, 
75  Cal.  441;  Pilot  Rock  Creek  Canal 
Co.  V,  Chapman,  11  Cal.  161. 

Colorado, — Byers  v,  McPhee,  4  Colo. 
204;  Dawson  v,  Coston,  18  Colo.  493: 
Brown  v,  Nachtrieb,  6  Colo.  517. 

Florida, — Ahren  v,  Willis,  6  Fla.  359; 
McNealy  v.  State,  17  Fla.  198;  Barber 
V,  State,  13  Fla.  675;  Gladden  v.  State, 
12  Fla.  571;  Bryant  v.  State,  34  Fla. 
291:  Newberry  v.  State,  26  Fla.  334; 
Ballard  v.  State,  31  Fla.  266. 

Georgia, — Clay  v.  Barlow,  73  Ga. 
787;  Roe  V,  Doe,  42  Ga.  403:  Cotton 
States  L.  Ins.  Co.  v,  Edwards,  74  Ga. 
220;  Vinton  v,  Lindsey,  68  Ga.  291; 
Spiess  V.  Sharp,  63  Ga.  166;  Eberhart 
V.  State,  47  Ga.  $9^;  East  Tennessee, 
etc.,  R.  Co.  V.  Fleetwood,  90  Ga.  23: 
Steadman  v,  Simmons,  39  Ga.  591; 
Marshall  v.  Clary,  44  Ga.  511;  Turner 
V,  State,  70  Ga.  765:  Stewart  v.  State, 
58   Ga.    577;  Bowling   v.  Whatley,  53 
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continue  a  case  constitutes  a  flagrant  abuse  of  that  discretion,  it 


Ga.  24;  Wise  v.  State,  34  Ga.  348; 
Howell  V.  State,  5  Ga.  48;  Moody  v. 
State.  54  Ga.  660;  Walton  v.  State,  79 
Ga.  446;  Rooerts  v.  State,  14  Ga.  8; 
Lipscomb  v.  State,  58  Ga.  608. 

Idaho, — P-ople  v.  Walter,  i  Idaho 
386. 

Illinois. — Ault  v,  Rawson,  14  111. 
484;  Farrell  v,  McKee,  36  III.  228. 

Indiana. — Detro  v.  State,  4  Ind.  201; 
Kent  V.  Lawson,  12  Ind.  677;  Talcott 
V.  Jackson,  41  Ind.  201;  Moulder  v. 
Kempff,  115  Ind.  459;  Fuller  v.  State, 

I  Blackf.  (Ind.)  64;  Belck  v.  Belck,  97 
Ind.  73;  Pate  v.  Tait,  72  Ind.  450; 
Whitehall  v.  Lane.  61  Ind.  93. 

Iowa.  —  Woolheather  v.  Risley,  38 
Iowa  486;  State  v.  Reid.  20  Iowa  413; 
State  V.  Ostrander,  18  Iowa  448;  State 
V.  McComb,  18  Iowa  43;  Childs  v. 
Heaton,  11  Iowa  271 ;  Harrison  v, 
Charlton,  37  Iowa  134;  Snediker  v. 
Poorbaugh,  29  Iowa  488;  Williams  v. 
Niagara  F.  Ins.  Co.,  50  Iowa  561;  State 
V.  Rainsbarger,  74  Iowa  196;  Winkle- 
mans  V.  Des  Moines,  etc.,  R.  Co.,  62 
Iowa  II. 

Kansas. — Moon  v.  Heifer,  25  Kan. 
139;  Payne  v.  Kansas  City  First  Nat. 
Rank,  16  Kan.  147;  Davis  v.  Wilson, 

II  Kan.  74;  Swenson  v.  Aultman,  14 
Kan.  273;  Educational  Assoc,  v.  Hitch- 
cock, 4  Kan.  36. 

Louisiana.  —  Hooper  v.  Hyams,  i 
Rob.  (La.)  90;  State  v.  Clark,  37  La. 
Ann.  128;  State  v.  Green,  43  La.  Ann. 
402 ;  Labouisse  v.  Orleans  Cotton 
Rope,  etc.,  Co.,  43  La.  Ann.  582;  State 
V.  Johnson,  36  La.  Ann.  852;  State  v, 
Fulford,  33  La.  Ann.  679;  State  v. 
Chambers,  44  La.  Ann.  603:  State  v. 
McCarthy.  44  La.  Ann.  323;  State  v. 
Daniel,  31  La.  Ann.  91;  State  v.  Wil- 
son. 33  La.  Ann.  261. 

Michigan.  —  Bussey  v.  Bussey,  71 
Mich.  507;  Winklemeir  v.  Darber,  92 
Mich.  621. 

Minnesota, — Boice  v.  Boice,  27  Minn. 
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Mississippi.  —  Smith     v.    State,     58 

Miss.  867;  Hartford  F.  Ins.  Co.  v. 
Green,  52  Miss.  332;  Lundy  v.  State, 
44  Miss.  669;  Muirhead  v.  Muirhead, 
6  Smed.  &  M.  (Miss.)  451:  McDaniel 
V.  State,  8  Smed.  &  M.  (Miss.)  401; 
McCarty  v.  State,  37  Miss.  411. 

Missouri. — State  v.  Steen,  115  Mo. 
474;  State  V.  Banks,  118  Mo.  118;  State 
V.  Howell,  117  Mo.  307;  State  v.  Wil- 
son, 85  Mo   134;  Frederick  v.  Rice,  46 


Mo.  24;  Myers  v.  Schneider,  21  Mo. 
79;  Carpenter  v.  Meyers,  32  Mo.  213; 
State  V.  Pollard,  14  Mo.  App.  583. 

Montana. — Territory  v.  Perkins,  2 
Mont.  467. 

Nebraska. — Violet  v.  Rose,  39  Neb. 
660;  Nebraska  L.  &  T.  Co.  v.  Hamer, 
40  Neb.  281. 

Nevada.  —  Choate  v.  Bullion  Min. 
Co.,  I  Nev.  73;  State  v.  Rosemurgey, 
9  Nev.  308. 

New  Jersey. — Smith  v.  Burnet,  17  N. 
J.  Eq.  40. 

New  Mexico. — Texas,  etc.,  R.  Co.  v. 
Saxton  (N.  Mex.,  1893),  34  Pac.  Rep. 
532;  Territory  v.  Yee  Dan  (N.  Mex., 
1894),  37  Pac.  Rep.  iioi;  Territory  v. 
Kelly,  2  N.  Mex.  292. 

New  York.  —  Borley  v.  Wheeler  & 
Wilson  Mfg.  Co.  (Supreme  Ct.),  34  N. 
Y.  St.  Rep.  987;  Bush  v.  Weeks,  24 

Hun(N.  Y.)545. 

Ohio.^WoXi  V.  State,  11  Ohio  St. 
691;  Diebold  v.   Powell,   32   Ohio  St. 

173- 

Oregon. — State  v.  O'Neil,  13  Oregon 
183. 

Pennsylvania. — Com.  v.  Buccieri. 
153  Pa.  St.  537. 

South  Carolina. — Palmer  v.  Bogan, 
I  Cheves  (S.  Car.)  52;  Farrand  v. 
Bouchell,  Harp.  (S.  Car.)  83. 

Tennessee. — Jarnagin  v.  Atkinson,  4 
Humph.  (Tenn.)  470;  Hammonds  v. 
Kemer,  3  Hayw.  (Tenn.)  145;  Walt  v. 
Walsh,  10  Heisk.  (Tenn.)  315;  Todd 
«^.  Wiley,  3  Humph.  (Tenn.) 576;  Corn- 
well  v.  State,  Mart.  &  Y.  (Tenn.) 
147;  Pitts  v.  Gilliam,  i  Head  (Tenn.) 

549- 

Texas. — Giebel   v.    State,    28   Tex. 

App.    151;   Jackson   v.  State,   4   Tex. 

App.  292;  Wing  V.  State  (Tex.  Crim. 

App.,  1893),  24  S.  W.  Rep.  29;  Baldes- 

sore  V.  Stephanes,  27  Tex.  455;  Lewis 

V.   Williams,    15   Tex.    47 ;    Green   v. 

Crow,  17  Tex.  180;  Guy  v,  Metcalf,  83 

Tex.  37. 

Utah, — Almy  v.  Hess,  2  Utah  223. 

Virginia. — Brooks  v,  Calloway,  12 
Leigh  (Va.)  466;  Harman  v.  Howe,  27 
Gratt.  (Va.)  677;  Smith  v.  Com.,  2  Va. 
Cas.  6;  Bledsoe  v.  Com.,  6  Rand.  (Va.) 
673;  Hewitt  v.  Com.,  17  Gratt.  (Va.) 
627:  Keesee  v.  Border  Grange  Bank, 
77  Va.  129;  Carter  v.  Wharton,  82  Va. 
264;  Clements  v.  Powell,  9  Leigh  (Va.) 
i;  Com.  V.  Mister,  79  Va.  5. 

West  Virginia. — Smith  v.  Knight,  14 
W.  Va.    749;  Wilson  v.  Wheeling,  19 
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is  sufficient  ground,  in  accordance  with  the  great  preponderance  of 
authority,  for  reversal  of  the  judgment  on  appeal  or  error.* 


W.  Va,  323;  State   v.  Harrison,  36  W.  Tennessee.  —  State    ».    Poc,    8    Lea 

Va.  730;  Rossett  v.  Greer,  3  W.  Va.  i;  (Tenn.)  647. 

Buster   v.   Holland.   27   W.   Va.   511;  Snrpriso  on  the    ^ItiMX,  — Georgia, — 

Harvey  v,  Parkersburg  Ins.   Co.,  37  Maynard   v.    Cleveland,    76    Ga.   52; 


W.  Va.  272. 

Wisconsin, — Lavery  v.  Crooke,  S* 
Wis.  612. 

United  States, — Campbell  v.  Strong, 
Hempst.  (U.  S.)  265. 

In  Giebel  v.  State,  eSTex.  App.  151, 


Seymour  v,  Cobb,  43  Ga.  526. 

A'ansas. — Cherokee,  etc..  Coal,  etc., 
Co.  V.  Wilson,  47  Kan.  460. 

JCentucky, — Moore  v.  Smith,  88  Ky. 

151.  . 
Mississippi, — Garrett  v,  Carlton,  65 


it  was  held  that  the  trial  court  did  not     Miss.  188. 

abuse  its  discretion  in  refusing  to  con-        New  York,  —  Money  v.   Tobias,  I2 

tinue  the  case  in  order  to  allow  the  de-    Johns.  (N.  Y.)  423. 

fendant    to    obtain   the  benefit    of  a 

recent  but   not  yet   operative   enact- 


Texas. — Texas,  etc.,  R.  Co.  v,  Boggs 
(Tex.  Cow.  App.,  1895),  30  S.  W.  Rep. 
ment  enabling  him  to  testify  in  his  1089;  Grigsby  v.  May,  57  Tex.  255: 
own  behalf. 


Withers  v.  State,  23  Tex.  App.  396; 

The  trial  court  has  the  same  discre-  Roach  v.  State,  21  Tex.  App.  249. 

tion  in  refusing  a  continuance   of  a  Death    of  a    Party.  —  Long   v.  Mc- 

motion  for  a  new  trial  as  in  passing  on  Donald»  39  Ga.   186;  Grove  v.  Grove 

continuances  generally.   King  t^.  King,  (Ky.,  1892),  18  S.  W.  Rep.  456. 

42   Mo.   App.  454;  Pratt  v.  State,  56  Abtenoa  of  a  Party.  —  California.-^ 

Ind.   179;  Toledo,  etc.,  R.  Co.  v.  Mc-  Jaffe  v,  Lilienthal,  loi  Cal.  175;  Light 

Laughlin.  63  111.  389.  v,    Richardson   (Cal.,    1893),   31   Pac 

1.   In   the   following  cases   the   re-  Rep.  1123. 

fusal  of  a  continuance  was  held  to  be  Illinois, — Wicker  v,  Boynton,  83  IIL 

such  an  abuse  of  discretion  as  to  con-  545^ 

stitute  reversible  error:  JCentucky, — Peebles  v,  Ralls,  i  Litt. 

Amendment  of  Pleadings. — Illinois, —  (Ky.)  25. 

Brown   v.    Smith,    24   111.    196;  Ohio,  MickiFan. — Locke  v.  Leonard  Silk 

etc.,  R.  Co.  V,  Palm,  18  111.  22;  Covell  Co.,  37  Mich.  479. 

V,  Marks,  2  III.  525.  New  York. — Rose  v,  Stuyvesant.  8 

Indiana. — Atkinson  v.  State  Bank,  Johns.  (N.  Y.)  426;  Matter  of  Crooks, 

5  Blackf.  (Ind.)  84;  Wright  v.  Basye,  23    Hun   (N.    Y.)  696;    Michelsen  t^. 

6  Blackf.  (Ind.)  419;  Danley  v.  Scan-  Spies  (Supreme  Ct.),  32  N.  Y.  Supp. 


Ion,  116  Ind.  8. 
Iowa. — Sapp  V.  Aiken,  68  Iowa  699. 


17. 


Tennessee. — Douglass  v,  Blakemore, 


Kentucky. — Cabanis  v.  Lyon,  3  J.  J.     12  Heisk.  (Tenn.)  564. 


Marsh.  (Ky.)  332. 


Absence  of  ConnieL  —  California,  — 


Michigan. — ^Jennings  v.  Sheldon,  53     People  v.  Logan,  4  Cal.  188;  Thomp 


Mich.  431. 

Mississippi, — Vicksburg,  etc.,  R.  Co» 


son  V.  Thornton,  41  Cal.  626. 

Georgia. — Smith   v.    Brand,  44  Ga. 


V.    Stocking   (Miss.,    1891),   10   S.    E.     588;    Bagwell   v.   State,    56  Ga.   406; 


Rep.  480. 


Dalton  City  Co.  v.  Dalton  Mfg.  Co., 


Missouri. — Tunstall  v.  Hamilton,  8     33  Ga.  243;  Summerlln  f.  Dent,  36  Ga. 
Mo.  500.  54;    Thrasher  v,    Anderson,    45  Ga. 

Tennessee, — Fowlks     v.     Long,     4    538;  Hill  v.  Clark,  51  Ga.  122;  Jackson 


Humph.  (Tenn.)  jii. 

Texas. — Central,  etc.,  R.  Co.  r. 
Henning,  52  Tex.  466. 

West  Virginia.  —  Manufacturers*, 
etc..  Bank  v.  Mathews,  3  W.  Va.  26. 


United  States. — Wyatt  v.    Harden,     19  Ind.  83. 


V,  State,  88  Ga.  784. 

Illinois.  —  Harrigan  v.  Turner,  53 
111.  App.  292. 

Indiana. — Bartel  v.  Tieman,  55  Ind. 
438:  Indiana  Cent.  R.  Co.  v.  Gulick, 


Hempst.  (U.  S.)  17. 


Iowa. — Rice  v,    Melendy,   36  Iowa 


Pmblio   rrq'ndioa   and   Excitement. —  166;  Trulock  v.  State,  i  Iowa  515. 

Georgia, — Bishop  v.  State,  9  Ga.  121;  Kentucky.  —  Bates    v.    Com.    (Ky., 

Howell  V,  State,  5  Ga.  48;  Maddox  v.  1891).  16  S.  W.  Rep.  528. 

State,  32  Ga.  581.  Louisiana,  —  Patin    v.    Poydras,    7 
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^  c.  For  Supposed  Want  of  Power.— Even  in  those  jurisdic- 

tions  where  the  ruling  on  an  application  for  a  continuance  is  not 


A¥artt&  N.  S.  (La.)  593;  Smelser  v. 
Williams,  ib  Rob.  (La.)  97;  Marrero 
V.  Nunez,  3  La.  Ann.  54;  State  v, 
Boyd,  37  La.  Ann.  781;  State  v,  Fer- 
ris, 16  La.  Ann.  424. 

Pennsylvania. — McMullen  v,  Orr,  8 
Phila.  (Pa.)  342. 

Texas, — Daughtery   v.   State  (Tex. 
Crim.  A  pp.,  1894),  26  S.  W.  Rep.  60. 

Virginia. — Hook  v.  Nanny,  4  Hen. 
&  M.  (Va.)  157,  note. 

West  Virginia^ — RoS8e\t   v.    Greer, 
3  W.  Va.  I. 

AlMonoe  of  Svidenoe. — See  VIII.  13. 
47.,  supra. 

Want  of  Preparation. — See  VIII.  6. 
et  seq»^  supra, 

XisoellaneonB.— Brown  v.  Mercer.  82 
Ga.  550,  failure  to  make  discovery  on 
interrogatories  duly  filed;  Irons  v. 
Hussey,  3  Ind.  15S,  where  an  action 
at  law  was  submitted  by  agreement 
to  the  president  and  one  of  the  asso- 
ciate judges  of  the  circuit,  who  could 
not  agree  on  a  judgment,  the  appellate 
court  holding  that  the  cause  should 
have  been  continued  for  a  new  trial; 
Phillips  V.  Phillips,  5  Ind.  190,  refusal 
to  continue  a  divorce  case  in  order  to 
take  depositions;  People  v.  Severance, 
67  Hun  (N.  Y.)  182,  departure  of  a 
witness;  Holmes  v.  Dobbins,  19  Ga. 
630,  and  Perkins  v,  Whitney  (Supreme 
Ct.),  34  N.  Y.  St.  Rep.  951,  newly 
discovered  evidence;  West  v.  Thorn- 
burgh,  6  Blackf.  (Ind.)  542,  holding 
that  a  defendant  in  chancery  on  fil- 
ing an  answer  containing  matter  in 
avoidance  was  entitled  to  a  continu- 
ance in  order  to  take  depositions; 
Allcorn  v.  RafFerty,  4  J.  J.  Marsh. 
(Ky.)  222,  newly  discovered  evidence, 
a  chancery  case;  State  v,  Wilson,  42 
Kan.  587,  no  copy  of  information 
served;  People  v.  Price,  74  Mich.  37, 
because  the  names  of  the  state*s  wit- 
nesses were  not  indorsed  on  the  infor- 
mation; State  V,  Lewis,  74  Mo.  222,  q 
Mo.  App.  321,  treacherous  withdrawal 
of  attorney;  Standard  Implement  Co. 
V.  Stevens,  51  Kan.  530  where  a  judg- 
ment in  a  cause  pending  in  the  Su- 
preme Court  for  review  was  about 
to  be  used  as  conclusive  evidence  of 
an  estoppel;  Dudley  v.  Love,  35  Ga. 
148,  so  as  to  allow  a  party  who  had  an 
equitable  defense  to  enjoin  the  pro- 
ceeding at  law;  Jacobs  v.  Sale,  Gilm. 


(Va.)  123,  failure  of  plaintiff  to  give 
security  for  costs;  White  v.  Com., 
79  Va.  611,  where  defendant  was  in- 
dicted for  "a  second  offense"  pend- 
ing a  writ  of  error  and  supersedeas 
from  a  conviction  for  a  "first  of- 
fense;" Vaught  v.  Rider,  83  Va.  659, 
to  procure  evidence  that  a  notice' of 
sale  was  defective;  Franks z'.  Wanzer, 
25  Miss.  121,  pendency  of  other  pro- 
ceedings, rendering  it  improper  to 
fxoceed;  Zuckerman  v,  Hawes,  146 
U.  59,  where  the  court  rejected  a 
bond  on  appeal  for  insufficiency  of 
the  surety,  and  gave  the  party  no 
time  to  furnish  another;  Earnest  v, 
Napier,  15  Ga.  306,  misunderstanding 
of  counsel;  Jones  v.  State,  65  Ga.  506, 
withdrawal  of  counsel. 

Now  Jersey.— In  Ogden  v.  Gibbons, 
5  K.  J.  L.  598,  the  court  said  that  in  a 
clear  case  of  mistaken  exercise  of  dis- 
cretion, resulting  in  injustice,  the  evil 
would  be  remedied  by  a  new  trial. 

In  Hamilton  v.  Dobbs,  19  N.  J.  Eq. 
227,  the  court  declared  that  a  refusal 
of  a  continuance  was  "  a  matter  in  the 
discretion  of  the  judge,  with  the  exer- 
cise of  which  this  court  never  inter- 
feres." 

Arkansai.— In  Price  v.  State,  57  Ark. 
165,  the  court  said  that  "in  only  two 
instances, Hensley  v.  Tucker,  10  Ark. 
527,  and  McDonald  v.  Smith,  21  Ark. 
460,  is  it  known  that  this  court  re- 
versed judgments  because  motions  to 
continue  were  denied." 

W^oro  Judgment  wonld  be  Yaoated. — 
Section  473  of  the  California  Code 
provides  that  the  "court  may  relieve 
a  party  from  a  judgment,  order,  or 
other  proceeding  taken  against  him, 
through  bis  mistake,  inadvertence, 
surprise,  or  excusable  neglect." 

In  Light  V.  Richardson  (Cal.,  1893), 
31  Pac.  Rep.  1 123,  the  court  said: 
"Where  the  circumstances  are  such 
as  would  authorize  the  court* to  relieve 
a  parly  from  a  judgment,  order,  or 
other  proceeding  taken  against  him, 
*  *  *  a  coYitinuance  should  be  granted." 
See  also  Hanson  z/.  Michelson,  19  Wis. 
498. 

In  Ponntylyania,  while  the  Supreme 
Court  will  not  ordinarily  regard  a 
continuance,  or  a  refusal  to  continue, 
a  cause  in  the  Common  Pleas  as  re- 
viewable,  Christine  v.  Whitehall;  16 
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reviewable,  so  far  as  it  constitutes  an  exercise  of  discretion,  it  is 
probable  that  a  refusal  of  a  continuance  on  the  erroneous  ground 
that  the  court  had  no  power  to  grant  it,  would  be  regarded  as  re- 
versible error.* 

d.  Absolute  Right  by  Statute.— Where  a  party  has  an 

absolute  right  to  a  continuance  by  express  statute,  a  refusal  con- 
stitutes reversible  error.* 

3.  New  Trial,  Appeal  or  Error,  Becord,  Ezceptioiis,  etc. — ^Motion  fo 
H«w  Trial. — The  trial  court  may  and  ought  to  grant  a  new  trial 

S.  &  R.  (Pa.)  98,  a  refusal  to  continue  ing  the  continuance  was  construed  to 

which  subjects  parties  to  a  trial  with-  mean  **must";  John  v.  State,  i  Head 

out  witnesses,  and  is  in  violation  of  a  (Tenn.)  49,  where   the   statute  gave 

written  rule  ojf  the  court,  is  reviewable  the  accused  an   absolute  right   to  a 

on  error.     Schrimpton  v.  Bertolet,  155  continuance  at  the  first  term  upon  a 

Pa.  St.  641.  proper  affidavit  of  public  prejudice; 

1.  Wilcox  V,  Holmes,  20  Wis.  307;  Hardesty  v.  Com.,  88  Ky.  537.  where 
Brown  v.  State,  65  Ga.  332;  Maynard  the  accused  had  a  right  to  a  contiou- 
t/.  Cleveland,  76  Ga.  52.  For  analogous  ance  at  the  first  term  on  account  of 
cases  see  Tilton  v,  Beecher,  59  N.  Y.  an  absent  witness,  unless  the  state 
176,  and  article  Amendments,  Vol.  I.,  would  admit  the  truth  of  the  absent 
p.  531.  testimony,  and  the  state  in  this  case 

In  Marshall  v,  Fulgham,  4  How.  refused  to  do  so;  Cross  v.  Moulton. 
(Miss.)  216,  where  the  trial  court  re-  15  Johns.  (N.  Y.)  470;  Sebring  r. 
fused  to  hear  an  application  for  con-  Wheedon,  8  Johns.  (N.  Y.)  458;  Easton 
tinuance,  the  appellate  court  upon  re-  v,  Coe,  2  Johns.  (N.  Y.)  383;  Beck- 
versing  the  judgment  said  that  **  it  man  t^.  Wright,  11  Johns.  (N.  Y.)442; 
was  the  imperative  duty  of  the  court  Hemstract  v.  Youngs,  9  Johns.  (N.  Y.) 
to  allow  the  application  for  a  continu-  364;  and  West  w.  Rice,  4  Kan.  563. 
ance  to  be  heard,  however  irreversible  refusal  by  a  justice  of  the  peace  to 
would  have  been  his  act^  allow  an  adjournment  on  account  of 

On  the  duty  of  the  court  to  hear  an  absent  witness,   the   party  being 

the  application,   see  also   X.   3,   su-  entitled   thereto  by  express  statute; 

pra,  Fritz  v.   Church,  3  Phila.  (Pa.)  236; 

2.  Cook  V.  Larson,  47  Kan.  70,  want  and  Gerlach  v,  Engelhoffer,  7  Phila. 
of  evidence  in  a  justice  court;  Cobb  (Pa.)  241.  absence  of  counsel,  being  a 
V.  Curts,  4  Litt.  (Ky.)  235;  Lewis  r.  ground  for  continuance  under  a  rale 
Richey,  5  Ind.  152;  Rountree  v.  Stuart,  of  court;  Jones  v.  Talbot,  4  Mo.  279, 
1 111.73.  amendment  of  pleadings;  Dare  where  an  insolvent  debtor,  having ob- 
V.  McNutt,  I  Ind.  148,  where  a  deposi-  tained  a  discharge,  was  entitled  to  a 
tion  was  not  filed  in  time,  thus  entitling  continuance  when  allegations  of  fraud 
the  adverse  party  to  a  continuance;  were  filed  against  him  at  a  subsequent 
Crews  V.  Newland,  3  T.  B  Mon.  (Ky.)  term.  See  also  Blanchard  v.  Wild,  i 
136, after repleaderawardedandappro-  Mass.  342,  where  a  judgment  was 
priate  pleas  filed  at  th^  next  term,  the  rendered  by  the  Court  of  Common 
plaintiff  then  having  a  right  to  a  con-  Pleas  at  the  first  term  against  a  per- 
tinuance  by  statute;  Sandel  v.  Doug-  son  absent  from  the  commonwealth; 
las,  25  La.  Ann.  564;  Taylor  v.  Bunding  v.  Blumenthous,  8  Mo.  695, 
Boedicker,  22  La.  Ann.  79;  Perkins  v.  where  a  replication  being  filed  at  a 
Perkins,  20  La.  Ann.  257,  where  an  subsequent  term  without  any  objec- 
intervener  was  entitled  to  the  delay  tion,  the  defendant  was  entitled  to  a 
necessary  for  service  of  citation,  and  continuance.  See  also  VIIL  4.  ToPeT' 
putting     the    intervention    at    issue;  feet  Service  of  Process^  supra. 

Rains  v.  Herring,  68  Tex.  468,  where  TheWord  "May »» Means  "Hurt »»when- 

a  sheriff  sued  for  damages  was  held  ever  third  persons  or  the  public  have 

entitled  to  a  continuance  for  a  term  in  an  interest  in  having  the  act  done,  or 

order  to  make  those   who  contracted  have  a  claim  dejure^  that  power  shall 

to  indemnify    him    parties,    and   the  be   exercised.     Rains  v.    Herring,  68 

word  **may"  in  the  statute  authoriz-  Tex.  468. 
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if  it  is  satisfied  that  injustice  was  done  by  the  refusal  of  a  con- 
tinuance.* 

Appeal  or  Error. — Otherwise,  the  usual  remedy   for  a  party  ag- 
grieved is  by  appeal  from,  or  error  to,  the  final  judgment.* 


1.  State  V.  Salgc,  2  Nev.  321;  Wal- 
ton V,  Com.,  32  Gratt.  (Va.)  855;  Mc- 
Daniel  v.  State.  8  Smed.  &  M.  (Miss.) 
401;  Chilson  V,  Reeves,  29  Tex.  275; 
McAdams  v.  State,  24  Tex.  App.   86. 

The  action  of  the  trial  court  will  not 
be  reviewed  by  the  Supreme  Court, 
unless  it  is  assigned  for  error  in  the 
motion  for  a  new  trial.  State  v.  Jew- 
ell, 90  Mo.  467;  State  v,  Mann,  83 
Mo.  589;  State  v.  Fletchall,  31  Mo. 
App.  297;  Meyers  v.  Andrews,  87  111. 

433. 

In  Kansas  the  refusal  of  a  continu- 
ance by  a  justice  may  be  reviewed  in 
the  Supreme  Court  without  a  motion 
for  a  new  trial.  Cook  v.  Larson,  47 
Kan.  70. 

Indiana. — In  Scoville  v.  Chapman, 
17  Ind.  470,  and  Carr  v.  Eaton,  42 
Ind.  385,  it  was  held  that  errors  oc- 
curring on  the  trial  must  be  assigned 
in  the  motion  for  a  new  trial,  or  they 
cannot  be  heard  on  appeal.  See,  how- 
ever, Sturm  V.  State,  74  Ind.  278. 

In  Arkansas  a  party  moving  for  a 
new  trial  waives  his  exceptions  taken 
at  the  trial,  and  should  the  motion  be 
decided  against  him,  he  cannot  again 
resort  to  his  exceptions.  Ashley  v. 
Hyde,  6  Ark.  92.  See  also  Magruder 
V.  Snapp.  9  Ark.  108. 

Affidayits  on  Kotion. — On  an  applica- 
tion for  a  new  trial  on  the  ground  that 
the  court  denied  a  continuance  in  a 
criminal  case  as  well  as  in  a  civil 
case,  the  defendant  should  procure 
the  affidavits  cf  the  absent  witnesses, 
showing  that  they  can  testify  to  the 
facts  sought  to  be  proved,  or  give 
good  reason  for  not  obtaining  such 
affidavits.  People  v.  Jocelyn,  29  Cal. 
562;  People  V.  De  Lacey,  28  Cal.  589; 
Pilot  Rock  Creek  Canal  Co.  v.  Chap- 
man, II  Cal.  161;  Lillienthal  v,  An- 
derson, I  Idaho  673. 

2.  Whitefoot  v.  Leffingwell,  90  Wis. 
182;  Haraszthy  z/.  Horton,  46  Cal.  545; 
Jaffe  V.  Lilienthal,  loi  Cal.  175.  See 
also  Tribune  Assoc,  v.  Smith,  40  N. 
Y.  Super.  Ct.  251;  Giraudat  v,  Korn, 
8  Daly  (N.  Y.)  406.  Compare  Howard 
V,  Freeman,  7  Robt.  (N.  Y.)  25;  Miller 
V.  Porter,  17  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  526. 

JUamination  of  Faeti  on  AppoaL— In 


State  V,  Brette,  6  La.  Ann.  653,  it  was 
held  that  the  court  will  not  upon  an 
appeal  re-examine  the  decision  of  a 
district  judge  upon  a  question  of  fact, 
such  as  the  question  of  diligence. 

An  Order  of  Continnanoa  is  not  a  final 
judgment  from  which  an  appeal  will 
lie.  Tinsley  v,  Trimble,  35  Tex.  425; 
Read  v,  Gooding,  20  Fla.  773. 

After  Nonsuit. — An  improper  refusal 
to  grant  a  continuance  is  an  error 
which  is  available  as  well  where  a 
nonsuit  is  taken  as  where  a  trial  is 
had.     Darne  v,  Broadwater,  9  Mo.  19. 

In  Michelsen  v.  Spies  (Supreme 
Ct.),  32  N.  Y.  Supp.  17,  the  refusal  of 
a  continuance  was  reversed  on  appeal 
from  an  order  denying  a  motion  to 
open  a  default. 

Kandamni  at  a  Semedy. — For  an  in- 
stance of  mandamus  issued  to  compel 
the  rescission  of  an  order  granting  a 
continuance,  see  People  v.  Pearson,  2 

in.  473. 

In  Alabama  the  action  of  the  trial 
court  on  applications  for  continuance 
will  not  be  controlled  by  mandamus. 
Ex p,  Jones,  66  Ala.  202;  Ex p.  South, 
etc.,  Alabama  R.  Co.,  44  Ala.  654. 

No  Belief  in  Equity.— A  party  who 
has  been  ruled  to  trial  in  the  absence 
of  his  witnesses  cannot  obtain  relief 
in  chancery,  but  only  in  a  superior 
court  of  common  law.  Syme  v,  Mon- 
tague, 4  Hen.  &  M.  (Va.)  180.  To  the 
same  effect  see  Campbell  v.  White,  77 
Ala.  397. 

Certiorari.— In  McMullen  v.  Orr.  8 
Phila.  (Pa.)  342,  the  record  was 
brought  up  by  certiorari,  and  a  re- 
fusal of  a  continuance  reversed. 

Seriew  of  Acyonrnmentf  by  Jnstioes  of 
the  Peace.— It  has  been  shown  that 
judgments  rendered  by  justices  of  the 
peace  after  an  illegal  adjournment  are 
void.  See  XV.  2.  <».,  supra.  Such 
judgments  are  reviewed  in  various 
ways. 

Certiorari, — In  the  following  cases 
the  review  was  by  certiorari: 

Iowa. — Rowley  v.  Baugh,  33  Iowa 
201. 

Minnesota. — School  Dist.  No.  7  v, 
Thompson,  5  Minn.  280. 

New  Jersey.  —  State  v.  Board  of 
Health,  46  N.  J.  L.  99;  Decker  v.  Burr, 
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BMord. — Every  reasonable  presumption  will  be  indulged  in  favor 
of  the  correctness  of  the  action  of  the  trial  court,*  and  the  record 
must  present  a  state  of  facts  showing  that  the  discretion  of  the 
court  has  been  unsoundly  exercised.*  The  rule  is  that  if  there 
be  any  proper  ground  on  which  to  rest  the  ruling  of  the  trial 
court,  the  appellate  court  will  put  the  decision  on  that  ground, 
however  wrong  the  court  might  have  been  in  its  reasons  for  the 
decision.* 

Ezoeptioaf  and  Billi  of  Ezoeptioni. — The  party  complaining  should 
take  exception  to  the  ruling  and  save  the  point  by  a  bill  of 
exceptions.* 


3  N.  J.  L.  286;  Nicholson  v.  Wright, 
16  N.  J.  L.  232:  Halsey  v.  Whitlock, 
3  N.  J.  L.  434;  Gulickt'.  Van  Tilburgh, 
16  N.  J.  L.  417;  Loyd  v,  Hance,  16  N. 
J.  L.  127;  Pedrick  v,  Shaw,  2  N.  J.  L. 
56;  Auten  V,  Bryan,  2  N.  J.  L.  126; 
Camman  v,  Perrine,  9  N.  J.  L»  253; 
Woodworth  v,  Wolverton.  24  N.  J.  L. 
419;  Cozens  v.  Allen.  3  N.  J.  L.  418; 
Learning  v,  Denny,  3  N.  J.  L.  196. 

New  York. — Proudtit  v.  Henman,  8 
Johns.  (N.  Y.)  391;  Deland  v,  Richard- 
son. 4  Den.  (N.  Y.)  95;  Wilcox  v, 
Clement,  4  Den.  (N.  Y.)  160;  Kimball 
V.  Mack,  10  Wend.  (N.  Y.)497;  Gam- 
age  r.  Law,  2  Johns.  (N.  Y.)  192; 
Wiest  V,  Critsinger,  4  Johns.  (N.  Y.) 
117;  Fanning  v,  Trowbridge,  5  Hill 
(N.  Y.)  428;  Payne  v,  Wheeler,  15 
Johns.  (N.  Y.)  492;  Candee  v.  Good- 
speed,  2  Cai.  (N.  Y.)  245;  Colden  v. 
Dopkin,  3  Cai,  (N.  Y.)  171. 

Wisconsin. — State  v.  Gust,  70  Wis. 
631. 

Appeal. — In  the  following  cases  the 
review  was  by  appeal  :  Wight  v, 
McClave,  3  E.  D.  Smith  (N.  Y.)  316; 
Aberhall  v.  Roach,  3  E.  D.  Smith  (N.  Y.) 
3^5;  Redford  v.  Snow.  46  Hun  (N.  Y.) 
370;  Hannaman  v.  Muckle,  20  Civ. 
Pro.  Rep.  (Rensselaer  County  Ct.) 
296;  Bryant  v.  Pember,  43  Vt.  599; 
Pinney  v.  Petty,  47  Vt.  616;  Whit- 
comb  V.  Rood,  20  Vt.  49;  Mahr  v. 
Young,  13  Wis.  635. 

Writ  of  Error. — In  the  following 
cases  the  review  was  by  writ  of  error: 
Martin  z/.  Fales,  18  Me.  23;  Vicksburg 
V.  Briggs,  85  Mich.  502;  Scullen  v, 
George,  65  Mich.  215;  Hall  v.  Shank, 
57  Mich.  36;  Ruberts  v,  Hathaway, 
42  Mich.  592. 

Audita  Querela.  —  In  the  following 
cases  the  review  was  by  audita  querela  : 
Crawford  v.  Cheney,  12  Vt.  567;  Bray- 
nard  v.  Burpee,  27  Vt.  616;  Hinman 
V^  Swift,  18  Vt.  315. 


Proceedings  in  Equity.  —  In  Iowa 
Union  Telephone  Co.  v.  Boylan,  56 
Iowa  90,  the  judgment  was  set  aside 
on  a  bill  in  equity.  In  Crandall  v. 
Bacon,  20  Wis.  639,  it  was  enjoined. 

1.  Burriss  v.  Wise,  2  Ark.  33; 
Wardlaw  v.  McConnell,  46  Ga.  273; 
Pate  V.  Tait,  72  Ind.  450  ;  Finch  v. 
Billings,  22  Iowa  22S;  Hottenstein  v. 
Conrad,  9  Kan.  436  ;  Hunnewell  v. 
Young,  18  Me.  262  ;  King  v.  Pearce, 
40  Mo.  223;  Blair  v.  Chicago,  etc.,  R. 
Co.,  89  Mo.  384;  Frederick  v.  Rice,  46 
Mo.  24;  State  v.  Howell,  117  Mo.  307; 
State  V.  Gamble,  108  Mo.  500;  State  v. 
Nugent,  71  Mo.  136. 

2.  Carpenter  v.  Meyers,  32  Mo.  213; 
State  e^.  Klinger,  43  Mo.  127;  Dillon  7. 
Dillon,  32  La.  Ann.  643  ;  Holland  v. 
State,  31  Tex.  Crim.  Rep.  345;  Holt 
V.  State,  II  Ohio  St.  691. 

8.  Collins  V.  State,  78  Ga.  87 ;  State 
V,  Mitchell,  98  Mo.  657 ;  Vaiden  v. 
Abney,  7  La.  Ann.  575. 

4.  Arkansas.  —  Watts  r.  Cohn,  40 
Ark.  114;  Wise  v.  Martin,  36  Ark.  305. 

California.  —  People  v.  Brown,  59 
Cal.  346 ;  Haraszthy  v.  Horton,  46 
Cal.  545;  Jacks  v.  Buell,  47  Cal.  162; 
People  V.  Ashnauer,  47  Cal.  98. 

Florida. — Andrews  v.  State,  21  Fla. 

598. 

Illinois.  — Gridley  v.  Capen,  72  111. 
11;  Illinois  Cent.  R.  Co.  v.  Parks.  88 
111.  374. 

Indiana. — Fulkerson  v.  Armstrong, 
39  Ind.  472  ;  Beard  v.  State.  54  Ind. 
413;  Free  v.  Haworth,  19  Ind.  404. 

Louisiana. — State  v.  King,  31  La. 
Ann.  179 ;  Powell  v,  Jenkins,  24  La. 
Ann.  444;  State  v.  Brodden  (La.,  1895), 
16  So.  Rep.  874. 

Mississippi. — McDaniel  v.  State,  8 
Smed.  &  M.  (Miss.)  401;  Dent  v.  Ross, 
52  Miss.  188. 

Missouri.  —  State  v.  Murphy,  118 
Mo.  7;  State  v.  Stevenson,  93  Mo.  91; 
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The  Aflldayit  must  be  identified  and  made  part  of  the  record.^ 
4.  Harmless  Error — a.  In  General. — A    party    cannot    avail 
himself  of  an  error  of  the  court  in  refusing  to  grant  his  applica- 
tion for  continuance  where  he  was  not  prejudiced  thereby.* 

b.  Sickness  or  Absence  of  Counsel. — The  refusal  of    a 

continuance  on  account  of  the  alleged  sickness  or  disability  of 
counsel  will  not  be  deemed  prejudicial  where  he  immediately 
proceeds  to  participate  in  and  conduct  the  trial  in  person;*  and 
a  refusal  to  continue  because  of  the  absence  or  withdrawal  of 
counsel  is  rendered  harmless  where  the  case  is  skilfully  managed 
by  other  counsel,*  or  where  for  other  reasons  the  rights  of  the 
party  may  be  deemed  to  have  been  fully  protected.* 

Carpenter  v,    Meyers,    32    Mo.    213  ;  Weaver,   47   Cal.   106 ;    Leszinsky  v. 

State  f.  Luke,  104  Mo.  563.  While,  45  Cal.  278;  New  Albany,  etc., 

Wisconsin, — Knox  v,  Arnold,  i  Wis.  R.  Co.  v»  Powell,  13  Ind.  373;  Fulker- 

70;  Ketchum  v.  Breed,  66  Wis.  85.  son  v,  Armstrongs  39  Ind.  472;  Beard 

IVyoming, —  McKinney   v.   State,   3  v.  State,  54  Ind.  413;  Harman  z/.  State, 

VTyoming  719.  22   Ind.    331  ;  Green   v,  Dunman,  35 

First  or  Second  Application. — The  bill  Tex.  175. 

of  exceptions  should  show  whether  it  An  Orermled  Affidavit  is  not  a  part  of 

was   the   first  or  second  application,  the  record  on  appeal  unless  it  be  made 

Attaway  v.  State,  31  Tex.  Crim.  Rep.  so  by  a  bill  of  exceptions.     Garland 

475-  «'•    ^^%%^    I    Hen.   &    M.   (Va.)  375  : 

Where  it  is  not  shown  whether  the  Schultz  v.  State,  32  Ohio  St.  277. 

application  is  the  first  or  second,  no  Oljectionf  on  Appeal. — No  objections 

presumption  will  be   indulged   as  'to  to  an  affidavit  except  those  that  are 

whether  it   was    one    or    the    other,  made  in  the  trial  court  will  be  con* 

Massie  v.  State,  30  Tex.  App.  64.    See  sidered  in  the  appellate  court.    People 

also  Arnold  v,  Hockney,  51  Tex.  46.  v.  Brown,  54  Cal.  243. 

Waiver  of  Exceptions. — Where  a  con-  2.  See  the  following  subsections, 
tinuance,  asked  for  by  a  defendant  on  After  Hew  Trial  Denied. — The  appel- 
the  ground  of  the  absence  of  a  witness  late  court  in  reviewing  the  action  of 
by  whom  it  was  claimed  that  certain  the  court  below  will  give  weight  to  the 
facts  alleged  in  a  paragraph   of  the  fact  that  the  refusal  to  grant  the  con- 
answer  could  be  proved,  was  refused  tinuance  was  sustained  by  that  court 
and  an  exception  reserved,  the  subse-  on  a  motion  for  a  new  trial.     Parker 
quent  withdrawal  of  such  paragraph,  v.  State,  55  Miss.  414. 
and  the  trial  of  the  cause  upon  a  dif-  3.  Hawes  v.  Clark,  84  Cal.  272;  Gro- 
ferent  issue,  were  held  to  be  a  waiver  gan  v.  State,  63    Miss.  147;  State  ». 
of  the  exception.     Crawford  v.  Red-  Bailey,  94  Mo.  311. 
way,  62  Ind.  574.  4.  Loyd  v.  State,  45  Ga.  57;  Penn- 

Waiver  of  Olrjeotion. — By  consenting  sylvania  Co.    v,  Rudel,   100  111.   603; 

to  a  reference  parties  waive  previous  People   v,    Goldenson,    76    Cal.   328; 

objections  for  a  denial  of  a  continu-  Franklin  v.  Com.,  92  Ky.  613;  State  v. 

ance.     Allis  v.  Day,  14  Minn.  516.  Parker,  106  Mo.  217;  Sager  v,  O'Con- 

A  notion  for  Continuance,  not   con-  nell,  7  La.Ann.  453;  State  z^.  Johnson, 

tained  in  the  bill  of  exceptions,  is  no  36  La.  Ann.  852;  Skagit  R.,  etc.,  Co.  v, 

part  of  the   record   in   the  appellate  Cole,  2  Wash.  57. 

court.     Evans  v,  Rudy,  34  Ark.  383.  5.  Markson    v,    Ide,    29   Kan.  700; 

Bill  of  Exceptions  Dispensed  with. —  Pennsylvania  Co.  v,  Rudel,  100  111. 

Where  the  affidavit  wholly  failed  to  603. 

show   diligence,   the  appellate  court  Where  a    criminal  trial  had  been 

determined  upon  its  sufficiency  with-  continued  three  times,   and  another 

out  a  bill  of  exceptions.     McMahan  v*  continuance  was  asked  by  the  defend- 

Busby,  29  Tex.  191.  ant  on  the  ground  that  his  counsel 

1.  Wise    V,   Martin,    36  Ark.   305;  was  professionally  engaged  in  another 

Phillips  V,  Reardon.  7  Ark.  256;  Harsh  court,  and  the  court  offered  to  assign 

V.  Hanauer,  15  Ark.  252;  People  v.  counsel,  and  defendant   refused  the 
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c.  Sickness  of  a  Party. — Even  if  there  was  error  in  refusing 
a  continuance  on  the  ground  of  the  sickness  of  the  party  apply- 
ing for  it,  the  ruling  was  not  prejudicial  where  the  record  shows 
that  he  was  present  and  testified  fully  on  the  trial.^ 

d.  Absence  of  Evidence. — The  appellate  court  will  not 
reverse  a  judgment  because  of  the  refusal  of  the  trial  court  to 
grant  a  continuance  on  account  of  the  absence  of  a  witness,  where 
the  party,  on  the  trial,  adduced  from  other  sources  the  substance 
of  the  alleged  testimony,*  or  where  the  facts  were  proved  by  wit- 
nesses for  the  opposite  party,*  or  where  the  witness  appeared 
voluntarily  or  involuntarily  on  the  trial  and  could  have  been  ex- 
amined,^ or  actually  did  testify,*  or  where  the  party  otherwise  had 
the  benefit  of  his  testimony  ;  •  or  where  it  is  clearly  evident  that 
the  testimony  of  the  absent  witness  could  not  have  changed  the 
result  ''—as,  for  instance,  where  the  record  shows  that  the  defend- 


ofifer,  the  ruling  was  sustained,  al- 
though no  counsel  represented  the 
accused  on  the  trial.  State  v,  Hedge- 
peth»  125  Mo.  14. 

1.  Pick  V,  Ketchum,  73  111.  366. 

2.  Arkansas. — Stewart  v.  State,  13 
Ark.  721. 

California. — See  People  v.  Golden- 
son,  76  Cal.  328. 

Florida. — Newberry  v.  State »  26  Fla. 

334. 

Georgia. — Fogarty  f.  State,  80  Ga. 

450. 

Illinois. — Dacey  v.   People,  116  111. 

555. 
Indiana. — Hurt  v.  State,  26Ind.  107. 

Kansas. — Board  of  Regents  v.  Lin- 
scott,  30  Kan.  240. 

Kentucky.  —  Young  v.  Com.  (Ky., 
1895),  29  S.  W.  Rep.  334;  Lewis  v.  Com. 
(Ky.,  i8go),  14  S.  W.  Rep.  966. 

Mississippi. — Long  v.  State,  52  Miss. 
23;  Parker  v.  State,  55  Miss.  414.  See 
also  Nehns  v.  State,  58  Miss.  363. 

Missouri.  —  State  v,  Dettmer,  124 
Mo.  426. 

Tennessee.  —  Rexford  v.  Pulley,  4 
Baxt.  (Tenn.)  364. 

Texas. — Tucker  v.  State,  23  Tex. 
App.  513;  Brown  v.  State,  23  Tex. 
App.  214;  Blumann  v.  State  (Tex. 
Crim.  App.,  1803),  21  S.  W.  Rep.  1027; 
Smith  V.  State  (Tex.  Crim.  App.,  1892), 
20  S.  W.  Rep.  576:  Parker  v.  State,  24 
Tex.  App.  61;  Green  v.  Crow,  17  Tex. 
180. 

Utah. — People  v.  Garns,  2  Utah  260. 

Wyoming.  —  McKinney  v.  State,  3 
Wyoming  719. 

3.  Martin  v.  State.  24  Tex.  App.  61; 
Brown  v.  State,  23  Tex.  App.  214. 

4.  Georgia. — Black  v.  State,  47  Ga. 
589;  Hill  V,  State,  91  Ga.  153. 


Illinois. — See  Wade  v,  Halligan,  16 
111.  510. 

Indiana, — Chamberlain  v.  Reid,  49 
Ind.  335;  McDermott  v^  State,  89  lod. 
187. 

Kansas. — State  v,  Hodges,  45  Kan. 
389;  State  V.  Allen,  5  Kan.  214. 

Michigan.  —  Bussey  v.  Bussey.  7t 
Mich.  507. 

Mississippi. — Story  v.  State,  68  Miss. 
609;  Helm  V.  State,  67  Miss.  563. 

Missouri. — State  v.  Banks,  118  Mo. 
118;  State  V.  Emory,  79  Mo.  461. 

Texas. — Murray  v.  State,  21  Tex. 
App.  466;  Baw  V.  State  (Tex.  Crim. 
App.,  1893),  24  S.  W.  Rep.  293:  Halli- 
burton V.  State,  32  Tex.  Crim.  Rep.  51; 
Wolfforth  V.  Stat^  (Tex.  Crim.  App., 
1892),  20  S.  W.  Rep.  742. 

5.  Mitchell  v.  State,  22  Ga.  212; 
Little  V.  Carmichael,  32  Ga.  406:  Davis 
V.  State,  33  Ga.  98;  Hazen  v.  Picrson, 
83  111.  241;  Crews  V.  People,  T20  111. 
317;  Dacey  v.  People.  116  IlL  555; 
Marks  v.  State,  loi  Ind.  353:  Weeks  v. 
State.  31  Miss.  490;  People  r.  Barwell 
(Mich.,  1895),  63  N.  W.  Rep.  986;  Allen 
V.  Reilly.  15  Nev.  452;  Keyes  v.  Hous- 
ton, etc.,  R.  Co.,  50  Tex.  169;  Brown 
V.  State,  23  Tex.  App.  214. 

So  where  a  continuance  was  sought 
on  account  of  an  absent  deposition, 
which,  however,  arrived  in  due  time 
and  was  read  in  evidence.  Illinois 
Cent.  R.  Co.  v.  Parks,  88  111.  374. 

6.  Hunter  v.  Gains,  19  Ark.  93; 
State  V.  Conway,  23  Minn.  293,  where 
the  testimony  of  the  absent  witness 
was  read  to  the  jury. 

7.  Mann  v.  Waters,  30  Ga.  39o; 
Burge  V.  Hamilton,  72  Ga.  570, 
Ogle  V.  State,  33  Miss.  383;  Murray  v. 
State,  21  Tex.  App.  466;  Henniag  v. 
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ant  in  a  criminal  case  was  clearly  guilty/  or  where  it  appears  that 
the  evidence  was  immaterial  or  incompetent,*  or,  in  two  states 
at  least,  where  it  appears  that  the  absent  testimony  in  a  criminal 
case  was  not  probably  true^ — or  where  the  applicant  declined  to 


State,  24  Tex.  App.  315;  Knowles  v. 
State,  31  Tex.  Crim.  Rep.  383;  Gold- 
smith V,  State,  32  Tex.  Crim.  Rep.  112; 
Womack  v.  State  (Tex.  Crim.  App., 
1894),  25  S.  W.  Rep.  773;  Kennedy  v. 
Com.,  78  Ky.  448,  where  the  evidence 
contrary  to  what  the  witness  would 
testify  was  overwhelming;  Lewis  v. 
Com.  (Ky.,  1890),  14  S.  W.  Rep.  966; 
Grundies  v.  Bliss,  86  III.  132.  See  also 
Main  v.  Com.  (Ky.,  1891),  17  S.  W. 
Rep.  206;  Riggs  v.  Fenton,  3  Mo,  28; 
State  V.  Worrell,  25  Mo.  205;  Heming- 
way V.  State,  63  Miss.  371;  Herman  v, 
Gunter,  83  Tex.  66;  Lane  v.  State, 
(Tex.  Crim.  App..  1894),  28  S.  W.  Rep. 
202. 

Thus  in  State  v,  Brette,  6  La.  Ann. 
652,  the  testimony  of  the  absent  wit- 
ness in  a  prosecution  for  murder 
would  have  reduced  the  crime  to  man- 
slaughter, and  the  refusal  to  continue 
was  not  prejudicial  where  the  defend- 
ant was  convicted  only  of  man- 
slaughter. 

1.  Hicks  V.  State,  25  Fla.  536;  Young 
V,  Com.  (Ky.,  1895),  29  S.  W.  Rep.  334; 
Cave  V,  State  (Tex.  Crim.  App.,  1894), 
26  S.  W.  Rep.  503;  Taylor  v.  State,  11 
Lea  (Tenn.)  708.  See  also  Lue  v. 
Com.  (Ky..  1891),  15  S.  W.  Rep.  664. 

Contra^  where  a  defendant's  guilt  is 
not  so  clearly  established  that  the 
appellate  court  can  say  the  jury  would 
not  have  found  differently  had  the  ab- 
sent witnesses  been  present  and  testi- 
fied to  the  matters  alleged.  Corbin  v. 
People,  131  111.  616. 

And  in  Indiana  the  appellate  court 
will  not  look  into  the  evidence  in  the 
record  to  determine  whether  the  ac- 
cused was  guilty.  Cutler  v.  State,  42 
Ind.  244. 

The  Bole  in  Texas  'Ms  well  settled 
that  [the  appellate  court]  will  not  re- 
vise the  action  of  the  trial  court  in 
refusing  a  new  trial  because  of  its  pre- 
vious refusal  of  a  continuance,  unless 
it  be  made  to  appear  not  merely  that 
the  accused  might  probably  have  been 
prejudiced  by  such  ruling,  but  that  it 
ts  reasonably  probable  that  ha«l  the 
absent  testimony  been  before  the  jury, 
a  verdict  more  favorable  to  the  de- 
fendant would  have  resulted."  Ellis 
V.  State,  30  Tex.  App.  601;   Land  v. 


State  (Tex.  Crim.  App.,  i895),3oS.W. 
Rep.  788. 

And  there  must  be  a  statement  of 
facts  in  the  record  to  enable  the  court 
to  determine  from  the  evidence  pro- 
duced at  the  trial  whether  the  absent 
testimony  was  probably  true  or  not. 
Holland  v.  State,  31  Tex.  Crim.  Rep. 

345. 

2.  Parker  v.  State,  24  Tex.  App.  61; 
Moulder  v.  Kempff,  115  Ind.  462;  Mc- 
Kinney  v.  State,  3  Wyoming  719; 
Means  v,  Randall  Bank.  146  U.  S.  621. 

If  the  absent  witness  is  examined  on 
the  motion  for  a  new  trial,  and  dis- 
closes that  he  knew  nothing  material 
to  the  case,  it  sufficiently  appears  that 
the  refusal  to  continue  was  not  preju- 
dicial.    Davis  V.  State,  85  Tenn.  522. 

So  where  the  affidavit  of  the  absent 
witness  was  read  on  the  trial  showing 
that  he  had  no  knowledge  of  any 
material  fact.  Allen  v,  Reilly,  15 
Nev.  452. 

Rendered  Immaterial  on  the  Trial. — 
Where  the  testimony  of  the  absent 
witness  is  sought  for  the  purpose  of 
impeaching  a  witness  who  is  expected 
to  testify  for  the  opposite  party,  but 
who  does  not  in  fact  testify,  the  re- 
fusal to  continue  is  rendered  harm- 
less.    Studstill  V.  State,  7  Ga.  2. 

In  Indiana  and  Wisoonsin  the  pro- 
priety of  the  ruling  of  the  court  must 
be  tested  alone  by  the  affidavit  upon 
which  it  was  made,  and  the  appellate 
court  will  not  examine  the  evidence 
in  the  record  to  see  whether  the  appel- 
lant was  or  was  not  injured  by  a  re- 
fusal to  continue.  Cutler  v.  State,  42 
Ind.  244;  Davis,  etc.,  Bldg.,  etc.,  Co. 
V.  Riverside  Butter,  etc.,  Co.,  84  Wis. 
262.  See,  however,  Pettit  v.  State, 
135  Ind.  393. 

3.  In  Texas  the  Code  Crim.  Pro., 
art.  560,  subd.  6,  provides  that  if  an 
application  for  a  continuance  is  over- 
ruled and  defendant  convicted,  and  if 
it  appeared  upon  the  trial  that  the 
evidence  of  the  absent  witness  named 
in  the  application  was  of  a  material 
character,  *'  and  the  facts  set  forth  in 
said  application  were  probably  true," 
a  new  trial  or  a  continuance  should  be 
granted.  The  appellate  court  will 
not  interfere  with  a  refusal  to  con- 


911 


Beviev  of  Bnling 


CON  TIN  UANCES. 


on 


accept  a  proposal  to  postpone  the  case  for  a  reasonable  time,* 
upon  reasonable  terms,*  or  refused  a  proffered  attachment  to  bring 
in  the  witness ;  •  or  where  the  benefit  of  a  continuance  is  ob- 
tained by  setting  the  case  over  some  time  for  trial ;  *  or  where 
the  continuance  at  first  refused  is  subsequently  granted  during 
the  term.* 

e.  Public  Excitement  or  Prejudice. — Where  it  appears  from 

the  record  in  a  criminal  case  that  the  defendant  was  clearly  and 
conclusively  guilty,  the  refusal  to  grant  a  continuance  on  account 
of  public  prejudice  and  excitement  is  harmless.* 


tinue  where  it  is  satisfied  from  the  evi- 
dence that  the  absent  testimony  was 
not  probably  true.  Fisher  v.  State, 
30  Tex.  App.  502;  Brookin  v.  State, 
26  Tex.  App.  121;  Chapman  v.  State 
(Tex.  Crim.  App.,  1895),  30  S.  W.  Rep. 
225;  Weaver  v.  State  (Tex.  Crim. 
App.»  »895),  30  S.  W.  Rep.  220;  McGee 
V.  State,  31  Tex.  Crim.  App.  71;  Mc- 
Kinney  v.  State,  31  Tex.  Crim.  Rep. 
583;  Norris  v.  State,  32  Tex.  Crim. 
Rep.  172;  McCoy  v.  State,  27  Tex. 
App.  415;  Melton  v.  State,  24  Tex. 
App.  47;  Fleming  v.  State  (Tex.  App., 
1890),  15  S.  W.  Rep.  173;  Lyons  v. 
State,  9  Tex.  App.  636;  Dowdy  v. 
State,  9  Tex.  App.  292;  Sheckles  v. 
State,  9  Tex.  App.  326;  Henning  v. 
State,  24  Tex.  App.  315:  Childs  v. 
State  (Tex.  Crim.  App.,  1893),  22  S. 
W.  Rep.  1039;  Blumann  v.  State  (Tex. 
Crim.  App.,  1893),  21  S.  W.  Rep.  1027; 
Lenhart  v.  State  (Tex.  Crim.  App., 
1894),  27  S.  W.  Rep.  260;  Ryan  v. 
State  (Tex.  Crim.  App..  1893),  24  S. 
W.  Rep.  290;  Lewallen  r.  State  (Tex. 
Crim.  App.,  1894),  24  S.  W.  Rep.  907; 
Lafferty  v.  State  (Tex.  Crim.  App., 
1893),  24  S.  W.  Rep.  507;  Rice  v.  State, 
22  Tex.  App.  654;  Loakman  v.  State, 
32  Tex.  Crim.  Rep.  563,  Cockerell  v. 
State,  32  Tex.  Crim.  Rep.  585;  Womack 
».  State  (Tex.  Crim.  App.,  1894),  25 
S.  W.  Rep.  773;  Gallagher  v.  State 
(Tex.  Crim.  App.,  1S95),  30 S.  W.  Rep. 
557;  Jones  V.  State,  31  Tex.  Crim. 
Rep.  177;  Dow  V.  State,  31  Tex.  Crim. 
Rep.  278;  Smith  v.  State  (Tex.  Crim. 


App.,  1892),  20  S.  W.  Rep.  576;  GrUBn 
r.  State  (Tex.  Crim.  App.,  1892),  20 
S.  W.  Rep.  552;  May  v.  State  (Tex. 
Crim.  App.,  1892),  20  S.  W.  Rep.  396; 
Massie  v.  State,  30  Tex.  App.  64:  Ul- 
rich  V.  State,  30  Tex.  App.  61;  Duncan 
w.  State,  30  Tex.  App.  i;  Hooper  r. 
State,  29  Tex.  App.  614;  Maul  v. 
State  (Tex.  Crim.  App.,  1894),  26  S. 
W.  Rep.  199;  Neel  v.  State  (Tex.  Crim. 
App.,  1894),  26  S.  W.  Rep.  726;  Lau- 
rence V,  State,  31  Tex.  Crim.  Rep.  601; 
King  V,  State  (Tex.  Crim.  App.,  1895). 
29  S.  W.  Rep.  1086;  Cline  v.  State 
(Tex.  Crim.  App.,  1895),  31  S.  W.  Rep. 
175;  Russell  V,  State  (Tex.  Crim. 
App.,  1894),  26  S.  W.  Rep.  990. 

In  Tennessee  if  a  continuance  is 
refused  upon  an  affidavit  which  would 
well  justify  the  court  in  granting  a 
continuance,  but  upon  the  trial  it  is 
made  to  appear  that  the  affidavit  of 
the  applicant  was  false  as  to  the  tes- 
mony  which  it  alleged  could  be  ob- 
tained from  an  absent  witness,  the 
appellate  court  will  not  disturb  the 
judgment.  Porter  r.  State,  3  Lea 
(Tenn.)  496;  Womack  r.  Stale,  6  Lea 
(Tenn.)i46. 

1.  Smith  ».  State,  78  Ga.  71; 

2.  McDonald  v.  Weir,  76  Mich.  243. 
8.  State  V.   Gray.  19  Nev.  212.    See 

also  Irby  v.  State  (Ga.,  1894),  20  S.  E. 

Rep.  218. 
4.  Price    v.    People,    131    111.  224; 

Logic  V,  Black,  24  W.  Va.  2. 
6.  Adams  v,  Adams,  23  Ind.  5a 
6.  Jim  V.  State,  15  Ga.  535. 
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By  W.  A.  Martin. 

I.  ACTIOHB  OF  TOBT  AHD  OF  CONTBACT  DlSTIHOimHSD.  QIC 
II.  Pabtieb.     See  article  Parties. 

TTT,   DSCLABATION,  PETITIOH,  OB  COKPLAIHT^  916. 

I.  How  to  State  Contract,  916. 

a.  In  HcBc  Verbal  or  According  to  Legal  Effect^  91& 

b.  Rule  as  to  Correctness  and  Certainty,  918. 

c.  Haw  Much  of  Contract  to  be  Stated,  919. 

d.  Statement  of  Alternative  Contract,  920. 

e.  Statement  of  Conditional  Contract,  920. 

f.  Statement  of  Exceptions  and  Provisos,  92OL 

g.  Statement  of  Modified  Contract,  92 1 . 

h.  Statement  of  Parol  or  Written  Contract,  922. 
/.  Statement  of  Express  or  Implied  Contract ^  923. 

(1)  General  Rule,  g22. 

(2)  Exceptions,  923. 

(3)  Pleading  aftd  Proof  ^y, 
3.  The  Promise,  927. 

3.  The  Consideration,  928. 

a.  Necessity  of  Pleading,  928. 

(i )  The  General  Rule,  928. 

(2)  Statutory  Changes,  929. 
^.  Remedies  for  Failure  to  State,  929. 
€.  How  Pleaded,  930. 

(i)  Executory  Consideration,  930. 

(2)  Remedies  for  Defective  Statement,  9301 

(3)  Executed  Consideration,  93 1 . 

(4)  Consideration  Partially  Frivolous,  Void,  or  Ille- 

gal, 931. 

(5)  Concurrent  Consideration,  931. 
4*  Performance,  932. 

a.  Conditions     Precedent,      See     article    CONDITIONS 

Precedent. 

b.  Conditions  Concurrent,  ()yi. 

c.  Independent  Covenants,  933. 

(i)  Rule  as  to  A  ligation  of  Performance,  933. 
(2)  How  Independent  Covenants  Determined^  934. 

5.  Notice,    See  article  Conditions  Precedent. 

6.  Demand,    Sec  article  Conditions  Precedent. 

7.  Breach,  937. 

a.  Necessity  of  Averment,  937. 

b.  Effect  of  Failure  to  State,  or  of  Defective  Statement,  938. 
€.  How  to  State  Breach,  939. 

(i)  By  Negativing  Words  of  Covenant,  939. 
(2)  When  Negativing  Words  of  Covenant  Insu^" 
cient,  939. 
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(3)  Setting  out  Covenants^  94a 

(4)  Breach  Assigned  not  Broader  than  Cwenani, 

940. 

(5)  Breach  Assigned  not  Narrower  than  Covenant, 

941. 

(6)  Several  Breaches,  g^i, 

(7)  Contract  for  Payment  0/ Mon^p  ^^, 

8.  Execution,  943. 

9.  Damages,     See  article  Damages. 

lo.  Time  and  Place.    See  article  Definiteness  akd  Certainty 
IN  Pleadings. 

r?«  ^uurSEB  OF  Causes  of  Actiov.   See  article  Actions,  Vol.  I .  p.  163. 

7.  Plea  ob  Ahsweb,  944. 

1.  Non  est  Factum.    See  articles  COVENANT ;  Debt. 

2.  Denial  of  Execution^  944, 

J,   Want  of  Consideration^- Necessity  for  and  Manner  of  Plead- 

»>5f .  944. 

a.  At  Common  Law,  944. 

b.  Under  Rules  of  Court,  945. 

c.  Under  Statutes,  945. 

d.  Under  the  Code,  946. 
4.  Failure  of  Consideration,  948. 

a.  At  Commoti  Law,  948. 
A  Under  Statutes,  949. 

(i)  Necessity  of  Pleading,  ^^ 

(2)  How  Pleaded,  950. 

(3)  Plea  Assuming  to  Set  up  Total  Failure,  gS^. 

(4)  Showing  Partial  FaUure  under  Plea  of  Total 

Failure,  951. 
c.  Under  the  Code,  95 1 . 
5*  lU^ality  of  Consideration,  952, 

a.  At  Common  Law,  952. 

b.  Under  Statutes,  953. 

c.  Under  the  Code,  953. 

6.  Performance.    See  article  PERFORMANCE. 

7.  Nonperformance  by  Plaintiff,  953. 

8.  Payment,    See  article  Payment. 

9.  Usury.     See  article  USURY. 

10.  Statute  of  Limitations,    See  article  Limitations.  Statute 

OF. 

11.  Statute  of  Frauds.    See  article  Frauds,  Statute  of. 

12.  Accord  and  Satisfaction,    See  article  Accord  and  Satis- 

faction. 

13.  Mistake,     See  article  Mistake. 

14.  Release,    See  article  Release. 

1 5.  Nil  Debet  and  Nunquam  Indebitatus.    See  article  DEBT. 

16.  Tender,     See  article  Tender. 

17.  Setoff.    See  article  Set-off  and  Counterclaim. 

VL  JOIHDEB  OF  Defenses.     See  articles  Answers  in  Code  Plead- 
ing ;  Assumpsit  ;  Covenant  ;  Debt. 

Vn.  SEPLICATIOir  OB  BeplT.     See  articles  REPLICATION ;  REPLY. 

VTTT   DEXirBBEB.    See  article  Demurrers. 

As  to  other  matters  of  pleading  and  procedure  related  to  Contracts  see 
articles  ACCOUNTS,  Vol.  I.,  p.  83;  ACTIONS,  Vol.  I.,  p.  108; 
ANSWERS  IN  CODE  PLEADING,  Vol.  I.,  p.  m  \  ASSIGN- 
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MENT  FOR  BENEFIT  OF  CREDITORS.  Vol.  II..  p.  865 ; 
ASSUMPSIT,  Vol.  II.,  p.  987;  BONDS,  Vol.  III.,  p.  635; 
CARRIERS,  Vol.  III.,  p.  812;  COMPLAINTS;  CONDITIONS 
PRECEDENT;  CORPORATIONS;  COUNTIES;  COVE- 
NANT; DAMAGES;  DEBT;  DECEIT;  DEFINITENESS 
AND  CERTAINTY  IN  PLEADINGS ;  DEMURRER; 
FACTORS  AND  BROKERS;  FRAUD;  HUSBAND  AND 
WIFE;  INJUNCTIONS ;  INSURANCE;  LANDLORD  AND 
TENANT;  LEGAL  CONCLUSIONS;  LICENSES;  MASTER 
AND  SERVANT;  MECHANICS  LIENS;  MUNICIPAL 
CORPORATIONS ;  NEGLIGENCE;  NEGOTIABLE  IN^ 
STRUMENTS;  PARENT  AND  CHILD;  PARTIES;  PART- 
NERSHIP; PENALTIES;  PRINCIPAL  AND  AGENT; 
PRINCIPAL  AND  SURETY ;  REFORMATION ;  RESCIS- 
SION AND  CANCELLATION;  SALES;  SETOFF  AND 
COUNTERCLAIM;  SPECIFIC  PERFORMANCE;  STAT- 
UTE OF  FRA  UDS  ;  S  TA  TU  TE  OF  LIMITA  TIONS  ;  TELE- 
GRAPHS AND  TELEPHONES;  USURY;  WILLS;  VEN- 
DOR  AND  PURCHASER, 

L   ACTIONS  OF  TOBT  AND  OF  COKTBACT  DlSTIHeUISHEB— Introduotory.  — 

Very  frequently  a  party  may,  on  the  same  state  of  facts,  sue 
either  in  contract  or  in  tort,  at  his  option ;  *  and  when  this  is  the 
case  it  is  often  a  matter  of  some  difficulty  to  declare  from  an 
examination  of  the  pleadings  what  is  the  form  of  action  intended. 

Tho  Cardinal  Bole. — Whether  the  pleading  is  ex  delicto  or  ex  con- 
tractu is  to  be  determined  from  the  facts  stated  in  the  body 
thereof,*  and  the  nature  of  the  relief  demanded.^  And  if  the 
facts  stated  indicate  that  the  plaintiff  is  proceeding  for  a  measure  of 
recovery  adapted  only  to  the  one  form  of  action,  it  must  be  in- 
tended that  the  pleading  belongs  to  that  form  of  action,  whether 
it  be  ex  contractu  or  ex  delicto,^    See  article  THEORY  OF  THE  CASE. 

Allogationi  of  Tort  wlien  not  Controlling. — If  the  pleading  contains  alle- 
gations stating  a  good  cause  of  action  on  contract,  the  mere  fact 
that  it  also  contains  allegations  suitable  to  an  action  of  tort  does 


1.  See  article  Election  of  Remedies. 

2.  Whilden  v.  Merchants',  etc.,  Nat. 
Bank,  64  Ala.  i;  McDonough  v.  Dill- 
ingham, 43  Hun  (N.  Y.)  493;  Ells- 
worth V,  Lock  wood,  42  N.  Y.  89; 
Seymour  v.  Van  Curen,  18  How.  Pr. 
(N.  Y.  Supreme  Ct.)  94;  Junker  v, 
Fobes,  45^  Fed.  Rep.  841.  See  also 
Lyon  V,  Mottuse,  19  Ala.  463. 

3.  McDonough  v,  Dillingham,  43 
Hun  (N.  Y.)  493;  Seymour  v.  Van 
Curen,  18  How.  Pr.  (N.  Y.  Supreme 
Ct.)  94;  Chambers  v,  Lewis,  2  Hilt. 
(N.  Y.)  595;  Swart  v,  Boughton,  35 
Hun  (N.  Y.)  281. 

4.  Whilden  V.  Merchants',  etc.,  Nat. 
Bank,  64  Ala.  i. 

Test  in  Casei  of  BreMh  of  Warranty. — 
The  true  test  as  to  whether  a  complaint 
is  in  tort  or  in  contract,  where  the 
damages  arise  from  breach  of  war- 


ranty, is  the  presence  or  absence  of 
an  averment  of  intent  to  defraud, 
without  which  the  action  is  one  of 
contract,  even  though  representations 
are  charged  to  have  been  falsely  and 
knowingly  made.  Lindsay  v,  Mul- 
queen,  26  Hun  (N.  Y.)  485;  Stitt  v. 
Little,  63  N.  Y.  427. 

Every  Intendmont  in  Favor  of  Con- 
struing Aotioa  One  of  Contract. — Where 
the  cause  of  action  as  set  forth  is 
doubtful  or  ambiguous,  every  intend- 
ment is  in  favor  of  construing  it  in 
the  nature  of  an  action  ex  contractu, 
Bowen  v.  True,  53  N.  Y.  640;  Eiwood 
r.  Gardner,  45  N.  Y.  349;  McDonough 
V,  Dillingham,  43  Hun  (N.  Y.)  493; 
Goodwin  v,  Griffis,  88  N.  Y.  629;  Cen- 
tral Gas,  etc.,  Fixture  Co.  v.  Sheridan 
(Brooklyn  City  Ct.),  49  N.  Y.  St.  Rep. 
639. 
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not  make  the  action  any  the  less  one  of  contract,'  and  the  latter 
allegations  may  be  treated  as  surplusage  and  stricken  out.* 

IL  Pabtibs. — For  a  treatment  of  the  subject  of  parties  to 
actions  upon  contracts,  see  article  PARTIES. 

m.  DSCLAXATIOH,  Petitioh,  OB  CoilFLAiHT— 1.  How  to  State  Con- 
tract— a.  In  Hjec  Verba,  or  According  to  Legal  Effect. 

— In  a  declaration  on  a  contract,  the  general  rule  is  that  the 
pleader  may  either  set  it  out  in  the  language  of  the  contract  itself, 
or  state  it  according  to  its  legal  effect.'     But  in  some  cases  it  is 

1.  Segelken  v.  Meyer,  94  N.  Y.  473;  of  the  action  that  he  disregarded  his 

Tuers  V.  Tuers,  16  Abb.  N.  Cas.  (N.  Y.  duty  in  the  premises  by  negligently, 

Ct.  App.)  464;   Selye   v.  Zimmer  (Su-  wrongfully,  ^nd  carelessly  failing  to 

preme  Ct.)>  40N.  Y.  St.  Rep.  604;Cohn  make  a  proper  diagnosis  of  the  dis- 

V,  Beckhardt,  63  Hun  (N.  Y.)333;  Con-  ease  and  to  prescribe  proper  remedies 

aughty  V.  Nichols,42N.  Y.88;  Sparman  therefor,  the  action  is  in  tort.     Nel- 

V.  Keim,83  N.Y.  245;  Veeder  v.  Cooley,  son  v,  Harrington,  72  Wis.  591. 

2  Hun  (N.  Y.)  74,  4  Thomp.  &  C.  (N.  2.  Selye  v.  Zimmer  (Supreme  Ct.), 

Y.)  245;  Neftel  t/.  Lightstone,  77  N.  Y.  40  N.Y.   St.    Rep.    604;   Segelken  v. 

96;    Freer  v.   Denton,  61  N.  Y.   492;  Meyer.  94  N.  Y.  473;  Cohn  v.  Beck- 

Byxbie  v.  Wood,  24  N.  Y.  607;  Led-  hardt.  63  Hun  (N.  Y.)  333,  44  N.  Y.  Su 

wich  V.  McKim,  53  N.  Y.  316;  Green-  Rep.  544. 

tree  v»  Rosenstock,  61  N.  Y.  589;  In  an  action  for  breach  of  a  con- 
Graves  V.  Waite,  59  N.  Y.  156;  Staf-  tract,  under  which  defendant  has  an 
ford  V,  Azbell,  6  Misc.  Rep.  (N.  Y.  option  to  pay  plaintiffs  in  money  or 
C.  PI  )  89;  Austin  V.  Rawdon,  44  N.  certain  certificates,  allegations  of  tor- 
Y.  63.  tious  acts  of  defendant  operating  un- 

MisapproprimtioA    and     ConTenloiL. —  favorably  on  the  market  value  of  the 

Where  a  cause  of  action  pleaded  rests  certificates  are  improper,  and  may  be 

on  a  contract  relation,  and  the  gist  of  stricken  out.     Sage   v.  Van  Alst,  ii 

the  action  is  for  a  breach  of  the  con-  N.  Y.  Wkly.  Dig.  511. 

tract,    and    to   recover    damages  for  Doable  CauM  of  AoUon  Treated  8I  Om 

such  breach,  the  action  is  not  the  less  of  Contraet. — A  pleading  in  which  the 

an    action    of    contract    because  the  allegations  sufficiently  state  an  action 

complaint  contains  allegations  of  mis-  either  of  contract  or  of  tort  without  in- 

appropriation  and  conversion.    Tuers  consistency  may,  for  the  purposes  of 

V,  Tuers,  16  Abb.  N.  Cas.  (N.  Y.  Ct.  the  relief  sought,  be  treated  as  stating 

App.)  464.  a  cause  of  action  in  contract.     Need- 

If  a  good  cause  of  action  on  con-  ham  v.  Pratt,  40  Ohio  St.  186;  Hunier 

tract  is  stated,  a  further  allegation  of  v.    Powell,   15    How.    Pr.   (N.  Y.  So- 

refusal  to  pay  and  a  conversion   by  preme  Ct.)  221. 

defendant  of  the  money  sued  for  does  3.  Alabama, — Davis   v,  Campbell,  3 

not  convert  the  action  into  one  of  tort.  Stew.  (Ala.)  319;  Pharr  v.  Bachelor,  3 

and  such  allegation  will  be  regarded  Ala.  237. 

as    surplusage.       Selye    v,     Zimmer  California, — Stoddard  v.  Tread  well, 

(Supreme  Ct.),  40  N.  Y.  St.  Rep.  604.  26  Cal.   294;  Love  v.   Sierra   Nevada 

Aetion  ox  Dolioto  not  Coayortiblo  into  Lake   Water,   etc.,  Co.,  32   Cal.  649; 

AoUon  ox  Coatraotu. — If  the  allegations  Joseph  v.  Holt,  37  Cal.  253;  Murdock 

of  the  complaint  set  out  a  cause  of  v.   Brooks,   38   Cal.   603;    Hallock  v. 

action  ex  d/licta^  the  action  is  not  con-  Jaudin,  34  Cal.  175;  Lambert  v,  Has- 

vertible  into  an  action  ex  contractu  at  kell,   80  Cal.  613;  White   v,  Soto,  83 

trial.     Degraw  v.  Elmore,  50  N.  Y.  i;  Cal.  657;  Gilmore  v.  Lycoming  F.  Ins. 

Ross  V,  Mather,  51  N.  Y.  108;  Walter  Co..  55  Cal.  123. 

V,  Bennett,  16  N.   Y.  250;  Neudecker  Colorado, — Robinson    Consol.    Min. 

V.  Kohlberg,  8t  N.  Y.  296.  Co.  v,  Johnson.  13  Colo.  258. 

Although     a    complaint    against  a  Illinois, — North    v,    Kizer,    72    III. 

physician  for  malpractice  alleges  his  172. 

implied  contract  as  such  to  treat  the  Indiana, — Hamilton  v,  Winterrowd. 

plaintiff  in  a  skilful  and  proper  man-  43  Ind.  393;  Wills  v.  Wills,  34  Ind.  106; 

aer,  yet  if  it  charges  as  the  gravamen  White  v.  Guest,  6  Blackf.  (Ind.)  288; 
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necessary  to  declare  on  the  contract  according  to  its  legal  effect 
and  import,  instead  of  in  Iubc  verbal 

Hysinger  v,  Colman,  5  Blackf.  (Ind.)  and  to  do  the  work  in  a  specified  time, 

596.  a  complaint  setting  up  the  substan- 

lowa, — Jones   County  v.   Sales,   25  tial    subject    matter   of  the  contract 

Iowa  25.  and  omitting  the  details  is  sufficient. 

Maryland. — Hoke  v.  Wood,  26  Md.  Logan  v.  Berkshire  Apartment  Assoc. 

460;  Rich  V,  Boyce,  39  Md.  314;  Walsh  (C.  PL),  52  N.  Y.  St.  Rep.  132. 

V.   Gilmor,   3   Har.   &    J.  (Md.)  383;  Effoet  of  Variaaoe. — In  declaring  on 

Ridgeley  v,  Riggs,  4  Har.  &  J.  (Md.)  a  contract   it    roust  be   set  out  liter- 

363;  Borden  v.  Barry,  17  Md.  420.  ally,    or    described    according   to   its 

Massachusetts. — Lent    v.  Padelford,  legal    eflfect.     In    the    latter   mode   a 

10  Mass.  230;   Hopkins  v.  Young,  11  substantial   variance   in   the  proof  is 

Mass.   307;    Hastings  v.  Lovering,  a  fatal.     Davis    v,   Campbell,   3    Stew. 

Pick.  (Mass.)  214;  Higgins  v.  McDon-  (Ala.)  319. 

aid,  16  Gray  (Mass.)  386;  Suffolk  Bank  Where   there   is  a  variance  in  the 

V,  Lowell  Bank,  8  Allen  (Mass.)  355;  description  of  a  contract,  which  must 

Stearns  z/.  Barrett,  I  Pick.  (Mass.)  445.  be  construed   the  same  whether  the 

Minnesota. — Estes  v.  Farnham,  ii  variance  exists  or  not,  such  variance, 
Minn.  423;  Larson  v.  Schmaus,  31  not  changing  the  nature  of  the  con- 
Minn.  410.  tract,  will  not  be  regarded.     Harrison 

Missouri. — Moore    v.    Mountcastle,  v.  Weaver,   2    Port.  (Ala.)  543.      See 

72  Mo.  605;  Moore  v.  Platte  County,  8  also  article  Variance. 

Mo.  467;  Muldrow  v.  Tappan,  6  Mo.  Oyer  of  Contract. — If  a  written  con- 

276;  Pye  V.  Rutter,  7  Mo.  548.  tract  is  declared  on  according  to  its 

Montana. — Quirk  v.  Clark,  7  Mont,  legal  effect,    the   defendant   may,  by 

234.  the  rule  of  common  law  in  a  proper 

New    Hampshire. — Silver    v.    Ken-  case,   crave   oyer  of  the  instrument; 

drick,  2  N.  H.  160.  and  if  it  appear  that  its  provisions  have 

New    York. — Grannis    v.    Clark,    8  been   misstated,  he   may  set  out  the 

Cow.  (N.  Y.)  36;  Thomas  v.  Van  Ness,  contract  in  hac  verba  and   demur  for 

4  Wend.  (N.  Y.)  549;  Logan  v.  Berk-  variance.     Stoddard  v.  Treadwell,  26 

shire  Apartment  Assoc.  (City  Ct.),  18  Cal.  294. 

N.  Y.  Supp.  164;  Jordan,  etc.,  Plank  1.  Lent  v.  Padelford,  10  Mass.  230. 

Road    Co.    V.   Morley,  23   N.  Y.   552;  A  deed  conveying  an  estate  should 

Adams  v.  New  York,  4  Duer  (N.  Y.)  be  pleaded  according  to  its  operation 

295;  Gasper  v.  Adams,  28   Barb.  (N.  in    law.   and   not  in  heec  verba;  and 

Y.)44i.  though    a    conveyance   by   one   join* 

Ohio. — Gutridge     v.    Vannatta,    27  tenant  to  another  contains  the  words 

Ohio  St.  366.  *' gives  and  grants,"  these  words  in 

Pennsylvania.— lA\&6X^ion  v.  Stone,  pleading  this  conveyance  should  not 

III  Pa.  St.  589.  follow  the  words  of  the  conveyance, 

Texas. — Wooters    v.    International,  but  such  Conveyance  should  be  pleaded 

etc.,  R.  Co.,  54  Tex.  294;  Guadalupe  as  a  release,  in  that  a  release,  and  not 

County  V.  Johnston,  i  Tex.  Civ.  App.  a  grant,  is  the  proper  conveyance  by 

713;  Wallace   v.   Hunt,  22   Tex.  647;  one  joint  tenant  to  another.     Barker 

Bledsoe  v.  Wells,  22  Tex.  650.  v.  Lade,  4  Mod.  149. 

Vermont. — Maxfield  v.  Scott,  17  Vt.  If  a  tenant  for  life  grants  his  estate 

635.  to  the  reversioner,  this  is  a  surrender, 

fViseonsin. — Martin  v.  Atkinson,  64  and  it  must  be  pleaded  according  to 

Wis.  493.  the  operation  it  has  in  law.    Barker  v. 

United  States. — Sheehy    v.  Mande-  Lade,  4  Mod.  151. 

ville,  7  Cranch  (U.  S.)  208;  Ferguson  Bill    of    Fartionlars. — In    an    action 

V.  Harwood,  7  Cranch  (U.  S.)  408.  against  a  city  for  work  done  under  a 

England. — Sprowle  v.  Legge,  i  B.  &  construction    contract,   an   allegation 

C.  16,  8  E.  C.  L.  8.  that     the     defendant    made    certain 

In  an  action  on  an  agreement  for  changes  in  the  original  contract,  and 

the  manufacture  and  setting  up  of  a  required  certain  extra  work,  is  suffi- 

specific  article,  with  details  and  items  ciently  definite,   without  setting  out 

of  work  required  to  put  it  in  place  of  the  changes  and  the  extra  work  re* 

a  former  one,  to  remove  the  same,  quired,  where  such  items  appear  in  a 
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It  if  not  KooMiary  to  do  Both. — If  the  pleader  adopts  the  former 
method,  the  court  will  construe  the  contract  for  him  and  recognize 
what  is  its  legal  effect.  If  the  contract  is  set  out  in  fuEc  verba,  to 
declare  further  what  is  its  legal  effect  is  superfluous.^ 

Ambignoni  Contraet. — It  has  been  held,  however,  that  if  a  copy  of  a 
contract  set  out  in  the  complaint  is  ambiguous,  the  pleader  must 
put  a  definite  construction  on  it  by  averment.* 

BodtalB. — Where  a  contract  is  declared  on  in  Jubc  verba,  the 
recital  must  be  strictly  accurate,* 

8totement  of  Legal  Efbot. — So  also,  if  the  contract  be  declared  on 
according  to  its  legal  effect,  that  effect  must  be  truly  stated.  If 
there  be  a  failure  in  one  respect  or  the  other  an  exception  for  the 
variance  may  be  taken,  and  the  plaintiff  cannot  give  the  contract 
in  evidence.* 

b.  Rule  as  to  Correctness  and  Certainty. — It  is  essential 

that  the  contract  be  stated  correctly  •  and  with  certainty.* 


bill  of  particulars  filed  with,  and  made 
a  part  of.  the  complaint.  Burnham  v, 
Milwaukee,  69  Wis.  379. 

1.  North  V.  Kizer,  72  111.  172;  Van 
Norman  v.  Wheeler,  13  Tex.  316. 

False  Gonitraotioii  of  Contraet  Prop- 
erly Set  Oat— Sorploiage. — If  a  contract 
sued  on  is  set  out  in  the  terms  in 
which  it  was  written,  a  false  construc- 
tion put  on  such  terms  by  the  pleader 
will  be  regarded  as  surplusage  and 
stricken  out.  Love  v.  Sierra  Nevada 
Lake  Water,  etc.,  Co.,  32  Cal.  639; 
Stoddard  v.  Tread  well,  26  Cal.  294. 

Misnaming  Contrast— Effect. — Under 
the  Code  of  South  Carolina  a  com- 
plaint which  states  a  good  cause  of 
action  on  a  contract  will  be  sufficient, 


Statement  mnrt  be  Direet. — In  declar- 
ing on  a  contract  according  to  its 
legal  effect  the  pleader  must  do  so 
by  direct  averment,  and  not  by  way 
of  innuendo.     Pye  v.  Rntter.  7  Mo. 

548. 

5.  Howard  v.  Chiles,  8  B.  Moo. 
<Ky.)  377;  King  xf.  Pippct,  i  T.  R. 
240. 

6.  Andrews  v.  Whitehead,  13  East 
102;  Mays  r.  Lewis,  4  Tex.  38;  Cal- 
houn V.  Girardine,  13  Colo.  103; 
Crawford  r.  Hagood,  40  Tex.  395. 
See  article  Definiteness  and  Cer- 
tainty IN  Pleadings. 

In  an  action  on  a  contract  for  per- 
formance of  labor,  a  complaint  which 
does  not  allege  what  plaintiffs  cod- 


although  the  plaintiff  has  made  a  mis-  tracted  to  do,  or  the  amount  of  work 
take  in  the  name  which  he  gave  to  the  to  be  done,  or  its  value,  is  bad  on  de- 
contract  sued  on.  Dowie  v,  Joyner,  murrer.  Calhoun  v.  Girardine,  13 
25  S.  Car.  123.  Colo.  103. 

It  is  not  necessary  for  a  party  to  The  declaration  alleged  a  contract 

state  the  name  of  the  contract  he  sues  of  sale  under  which  defendants  were 

under.      When    he    states    the    facts  to  deliver  to  plaintiffs  at  a  certain 


amounting  to  a  contract  the  law 
names  it.  Nolan  v.  Lovelock,  i  Mont. 
228. 

9.  Durkee  v.  Cota,  74  Cal.  313. 

8.  Sheehy  v,  Mandeville,  7  Cranch 
(U.  S.)  208. 

When  the  contract  is  so  declared 
on  it  must  show  on  its  face,  in  direct 
terms  and  not  by  implication,  all  the 
facts  which  it  would  have  been  neces- 
sary to  allege  if  it  had  been  set  forth 
by  way  of  averment.  More  v.  Elmore 
County  Irrigation  Co.  (Idaho,  1893), 
35  Pac.  Rep.  171. 

4.  Sheehy  v,  Mandeville,  7  Cranch 
(U.  S.)  ao8. 
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price,  to  be  paid  in  a  manner  stipulated 
between  them,  forty  bags  of  wool,  to 
be  delivered  at  a  time  which  before 
the  making  of  the  promise  of  the  de- 
fendants hereinafter  next  mentioned 
elapsed,  but  which  wool  had  not  then 
been  delivered;  and  that  thereupoo, 
in  consideration  of  the  premises,  and 
also  in  consideration  that  the  plain- 
tiffs would  still  receive  and  pay  for 
the  said  wool  at  the  rate  or  price  and 
in  manner  last  aforesaid,  on  the  de- 
livery of  it  within  a  reasonable  time, 
the  defendants  promised  the  plaintiffs 
to  deliver  the  wool  accordingly  within 
such  reasonable  time  as  aforesaid. 


Beolaratioa,  Petitioii, 
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Varianoe.— And  if  the  evidence  varies  from  the  statement  of  the 
contract  the  action  will  fail  because  of  variance.* 

c.  How  Much  of  Contract  to  be  Stated.— It  will  be  suffi- 
cient to  state  only  that  part  of  the  contract  to  which  the  breach 
complained  of  applies,*  if  the  part  admitted  does  not  qualify  that 
which  is  stated.' 


The  declaration  also  alleged  that 
though  the  plaintiffs,  for  a  reason- 
able time  after  defendants'  promise, 
"WGTC  ready  and  willing  to  receive 
and  pay  for  the  wool  af  the  rate  or 
pt'ice  and  in  manner  last  aforesaid^  yet 
defendants  would  not  deliver,  etc. 
Heldt  that  the  declaration  was  bad 
upon  special  demurrer,  as  being  too 
general.  Andrews  v.  Whitehead,  13 
East  102. 

Binding  on  Both  Partios. — In  an  action 
for  damages  for  nonperformance  of 
a  contract  the  declaration  must  set 
forth  a  contract  binding  on  both  par- 
ties. Berry  v.  Harper,  4  Gill  &  J. 
(Md.)  470. 

Aider  by  Verdict. — Where  a  declara- 
tion stated  that  in  consideration  that 
plaintiff  had  sold  to  defendant  a  cer- 
tain horse  at  and  for  a  certain  quan- 
tity of  a  certain  oil  to  be  delivered 
within  a  certain  time,  which  had 
elapsed  before  suit  brought,  and  that 
the  defendant  promised  to  deliver  the 
said  oil,  it  was  said  accordingly  that 
the  declaration  did  not  state  enough 
of  any  contract,  but  that  objections 
to  the  declaration  on  that  account 
could  not  prevail  after  verdict.  Ward 
V.  Harris,  2  B.  &  P.  267. 

1.  Howard  v.  Chiles,  8  B.  Mon. 
(Ky.)377;  Kingv.  Pippet,  i  T.  R.  240; 
Walsh  V.  Gilmor,  3  Har.  &  J.  (Md.) 
293;  York  V.  Wallace,  48  Iowa  305. 
See  also  article  Variance. 

2.  Wilcox  V.  Cohn,  5  Blatchf.  (U.  S.) 
347;  Ward  V.  Smith,  11  Price  ig;  Cot- 
terill  V.  Cuff,  4  Taunt.  285:  Bristow  v, 
Wright,  Doug.  667;  Peppin  v,  Solo- 
mons, 5  T.  R.  497;  Clarke  v.  Gray,  6 
East  564;  Moore  v.  Mountcastle,  72 
Mo.  605;  Walsh  V,  Gilmor,  3  Har.  & 
J.  (Md.)  408;  Rich  V,  Boyce,  39  Md. 
325;  Darrington  z/.  Meyer,  8  Neb.  211; 
Crawford  v,  Satterfield,  27  Ohio  St. 
421;  Estes  V,  Farnham,  11  Minn.  423; 
Rollins  V.  St.  Paul  Lumber  Co.,  21 
Minn.  5;  Detroit,  etc.,  R.  Co.  v, 
Forbes,  30  Mich.  165;  Lynch  v,  Mur- 
ray, 21  How.  Pr.  (N.  Y.  Supreme  Ct.) 
154;  Williams  v.  Healey,  3  Den.  (N. 
Y.)  363;  Henry  v,  Cleland,  14  Johns. 
(N.  Y.)  400. 


In  an  action  of  covenant  for  non- 
payment of  rent,  it  is  sufficient  to  al- 
lege in  the  declaration  that  the  plain- 
tiff, on  such  a  day  and  year,  at  such 
a  place,  by  a  certain  indenture  made 
between  him  of  the  one  part  and  the 
defendant  of  the  other  part  (which 
the  plaintiff  brings  here  into  court), 
demised  to  the  defendant  certain 
premises  particularly  mentioned  and 
described  in  the  said  indenture  (instead 
of  setting  out  the  parcels),  except  as 
therein  is  excepted,  to  hold  the  same 
to  the  defendant,  except,  etc.,  for  a 
certain  term  therein  mentioned,  and 
still  unexpired,  yielding  the  rent  of 

pounds,   payable   on,  etc.,  and 

then  state  the  covenant  for  nonpay- 
ment of  the  rent,  the  entry  of  the  de- 
fendant, and  the  breach  in  not  paying 
so  much  rent  due.  Thursby  v.  Plant, 
I  Saund.  233,  note  2. 

It  is  not  Only  Unnecessary,  but  Dan- 
gerous, to  Make  Long  Beoitals  of  a  deed 
in  the  declaration,  because  they  are 
liable  to  variances  and  formal  objec- 
tions. It  is  held  that  the  true  way  of 
declaring  upon  a  deed  of  demise  is  to 
set  out  that  part  only  of  the  lease 
which  is  necessary  to  entitle  the  plain- 
tiff to  recover,  and  to  state  no  more 
of  the  covenants  than  those  on  which 
breaches  are  assigned;  and  even  then 
the  plaintiff  is  not  bound  to  set  forth 
the  materiaf  parts  in  letters  and  words; 
it  is  sufficienL  to  state  the  substance 
and  legal  effect.  Thursby  v.  Plant,  I 
Saund.  233,  note  2. 

Material  Omissions  —  Effect.  —  If  it 
appears  that  material  portions  of  the 
contract  are  omitted  from  the  state- 
ment thereof  in  the  complaint,  the 
variance  will  be  material.  Gilmore  v. 
Lycoming  F.  Ins.  Co.,  55  Cal.  123; 
Moore  z.  Mountcastle,  72  Mo.  605. 

8.  Tempest  v,  Rawling,  13  East  18. 
See  also  i.f.  Statement  of  Exceptions 
and  Provisos^  infra, 

**  Omissions  of  immaterial  portions 
of  the  contract,  not  in  any  way  affect- 
ing its  substance,  are  of  no  impor- 
tance; although  the  omission  of  any 
part  which  materially  qualifies  and 
alters  the  legal  nature  of  the  promise 


919 


B«olaratio&,  Petition, 


CONTRACTS. 


orGOttiUit 


d.  Statement  of  Alternative  Contract. — If  a  contract  is 

in  the  alternative  it  must  be  so  set  forth,  or  the  variance  will  be 
fatal.* 

e.  Statement  of  Conditional  Contract. — So  also  if  the 

contract  is  conditional  it  must  not  be  set  forth  as  an  absolute 
one,*  even  though  the  condition  has  been  performed,'  unless  the 
condition  is  merely  a  defeasance  of  the  contract,  in  which  case 
it  is  considered  as  matter  of  defense,  and  may  be  omitted  in  the 
declaration.* 

/.  Statement  of  Exceptions  and  Provisos, — If  the  con- 
tract contains  exceptions  or  provisos  qualifying  the  defendant's 
liability,  it  should  not  be  set  forth  as  an  absolute  contract,* 


which  is  alleged  to  have  been  broken 
wiU  be  fatal."  Howard  v.  Chiles.  8 
B.  Mon.  (Ky.)  377. 

"It  is  never  necessary  to  state  all 
the  parts  of  a  contract  which  consists 
of  several  distinct  and  collateral  or 
alternative  provisions;  the  gravamen 
is,  that  a  certain  act  which  the  de- 
fendant engaged  to  do  has  not  been 
done;  and  the  legal  proposition  to  be 
maintained  is  that  for  such  a  consid- 
eration he  became  bound  to  do  such 
an  act,  including  time, 'manner,  and 
other  circumstances  of  its  perform- 
ance."    Mason  v.  Kleberg,  4  Tex.  85. 

1.  Stone  V,  Knowlton,  3  Wend.  (N. 
V.)  374;  Hatch  V,  Adams,  8  Cow.  (N. 
Y.)  35;  RusseU  V.  South  Britain  Soc, 
9  Conn.  508;  Curley  v.  Dean,  4  Conn. 
265;  Trask  v.  Duval,  4  Wash.  (U.  S.> 
97;  Stanwood  v.  Scovel,  4  Pick.  (Mass.) 
422.  See  also  article  Carriers,  Vol. 
III.,  pp.  851,  852. 

IllnstratlonB. — The  declarations  in 
an  action  against  an  ecclesiastical 
society,  on  a  contract  relating  to  a 
fund  for  its  benefit,  alleged  a  prom- 
ise by  plaintiflF  to  pay  its  treasurer 
one  hundred  dollars  within  thirty 
days  after  notice  of  its  acceptance 
thereof,  provided  a  certain  sum  was 
subscribed  to  the  fund  before  a  des- 
ignated date.  The  promise  proved 
was  in  the  alternative,  either  to  pay 
that  sum  in  thirty  days  or  to  give  a 
note  payable  in  three  years  with  in- 
terest, and  the  court  held  that  such 
variance  was  fatal.  Russell  v.  South 
Britain  Soc,  9  Conn.  508. 

Where  the  declaration  stated  that 
defendant  agreed,  "  as  soon  as  the 
plaintiffs  should  have  delivered  cer- 
tain goods  to  C,  and  adjusted  the 
freight,  he,  the  defendant,  would  pay, 
etc.,"  and  the  agreement  proved  was 
that  *'  as  soon  as  the  goods  were  de- 


livered to  C,  and  the  freight  was  ad- 
justed, he,  the  defendant,  wonldpar, 
etc.,  f/C  did  noty*  it  was  held  that 
the  variance  was  fatal.  Trask  r. 
Duval.  4  Wash.  (U.  S.)  97. 

Absolute  Contract. — Where  the  coo- 
tract  is  absolute,  it  must  not  be  de- 
clared on  as  an  alternative  contract. 
If  it  is,  the  variance  will  be  fatal. 
Clark  V.  Manstone,  5  Esp.  239. 

8.  Smith  V.  Boston,  etc.,  R.  Co.,  36 
N.  H.  458. 

8.  Couch  V,  Hooper,  2  Leigh  (Va.) 
557;  Stanwood  v.  Scovel,  4  Pick. 
(Mass.)422;  Lower  r.  Winters,  7  Cow. 
(N.  Y.)  263;  Wait  V.  Morris,  6  Wend. 
(N.  Y.)  394. 

In  an  action  by  an  indorser  against 
the  maker  of  a  promissory  note  pay- 
able on  demand,  the  declaration  set 
out  %n  indorsement  in  common  form, 
but  by  the  indorsement  proved,  pay- 
ment was  not  to  be  demanded  withio 
a  year  from  the  date  thereof.  It  was 
held  that  there  was  a  variance  not- 
withstanding the  year  had  expired 
before  the  action  was  commenced. 
Stanwood  v.  Scovel,  4  Pick.  (Mass.) 
422. 

4.  Stanwood  v,  Scovel,  4  Pick. 
(Mass.)  422. 

5.  Stearns  V.Barrett,  I  Pick.  (Mass.) 
443;  Com.  V.  Hart,  11  Cush.  (Mass.) 
134;  Ferguson  v.  Cappeau,  6  Har.  ft 
J.  (Md.)  394;  Brecheisen  v.  Coffey,  15 
Mo.  App.  80;  Jerome  r.  Whitney,  7 
Johns.  (N.  Y.)  321;  Vavasour  v.  Orm- 
rod,  6  B.  &  C.  430,  13  E.  C.  L.  225; 
Latham  v.  Rutley,  2  B.  &  C.  3o,  9 
E.  C.  L.  10;  Strong  v.  Rule,  3  Bing. 
315,  II  E.  C.  L.  118;  Tempany  r. 
Burnand,  4  Campb.  20;  Jones  v,  Cow- 
ley, 4  B.  &  C.  445,  10  E.  C.  L.  377.* 
Langston  v,  Corney,  4  Campb.  177. 

Bill  of  Eiohango.  —  Where  plaintiff 
declared  upon  an  absolute  acceptance 
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Oonoral  and  Spooial  Clanios. — If  a  contract  containing  the  provisos  or 
exceptions  contains  first  a  general  clause,  and  afterwards  a  sep- 
arate and  distinct  clause,  which  takes  out  of  the  general  clause 
something  that  would  otherwise  be  included  in  it,  a  party  relying 
upon  the  general  clause  in  pleading  may  set  out  that  clause  with- 
out noticing  the  separate  and  distinct  clause  which  operates  as  an 
exception  or  proviso ;  but  if  the  exception  itself  be  incorporated 
in  the  general  clause,  then  a  party  relying  on  it  must  in  pleading 
state  it,  together  with  the  exception.^ 

^.  Statement  of  Modified  Contract. — There  is  some  con- 
flict of  opinion  as  to  the  manner  of  stating  a  contract  modified  by 
subsequent  agreement  of  parties.  Some  hold  that  the  contract 
mig/it  be  declared  on  as  modified  without  stating  the  terms  of 
the  original  contract  eliminated  by  the  subsequent  agreement;* 
others,  that  the  contract  must  be  declared  on  as  modified.* 


upon  a  bill  of  exchange,  and  the  evi- 
dence showed  a  conditional  accept- 
ance, the  variance  was  held  fatal. 
Langston  v.  Corney,  4  Campb.  177. 

Gontraot  of  Carriage. — Where  the  dec- 
laration alleged  a  promise  by  defend- 
ant to  transport  goods  to  Charleston 
for  plaintiff,  at  defendant's  own  risk, 
against  all  dangers  except  the  dan- 
gers of  the  seas,  and  it  appeared  from 
the  contract  that  defendant  acknowl- 
edged the  receipt  of  the  goods  on 
board  a  ship  bound  for  Charleston, 
and  promised  to  dispose  of  them  in 
Charleston  on  the  plaintiff's  account, 
and  to  account  to  him  for  the  pro- 
ceeds, and  take  upon  himself  all  risks 
except  those  of  the  seas,  it  was  held 
that  there  was  a  fatal  variance  be- 
tween the  declaration  and  the  evi- 
dence.    Bridge  v,  Austin,  4  Mass.  115. 

Lease. — Where  plaintiff  declared  on 
an  absolute  covenant  in  a  lease  to  re- 
turn the  premises  at  the  end  of  the 
term  in  as  good  condition  as  they 
were  at  the  time  of  making  the  deed, 
and  it  appeared  that  the  covenant  was 
qualified  by  the  words  "fire  and  all 
other  casualties  excepted,"  the  plain- 
tiff was  nonsuited  on  the  general  is- 
sue of  the  variance.  Tempany  v, 
Burnand,  4  Campb.  20. 

If  a  declaration  professed  to  set  out 
the  terms  of  a  reservation  of  rent,  in 
an  action  of  debt  for  the  rent,  it  is  a 
variance  to  omit  an  exception  refer- 
ring to  a  subsequent  proviso,  by  which 
a  deduction  is  to  be  made  if  a  certain 
event  happen,  although  that  event 
has  not  happened.  Vavasour  v.  Orm- 
rod,  6  B.  &  C.  430,  13  E.  C.  L.  225. 

1.  Freeman  v.  Travelers'  Ins.  Co. 


144 Mass.  572;  Com.  v.  Hart,  11  Cush. 
(Mass.)  134.  See  also  Clarke  v.  Gray, 
6  East  564. 

8.  Estes  V.  Farnham,  11  Minn.  423; 
Robinson  v.  Tobin,  i  Stark.  336,  2  E. 
C.  L.  132;  Boone  v.  Mitchell,  i  B.  & 
C.  18,  8  E.  C.  L.  9,  in  which  it  was 
held  that  where  the  declaration  al- 
leged that,  in  consideration  of  plain- 
tiff's procuring  A.  to  grant  a  lease  to 
defendant,  the  latter  promised  to  pay 
plaintiff  one  hundred  and  seventy 
pounds,  and  the  evidence  was  that  A. 
having  agreed  to  grant  a  lease  to 
plaintiff,  the  latter  undertook,  origi- 
nally, to  assign  it  to  defendant  for 
the  consideration  mentioned;  but  that 
afterwards  a  lease,  to  which  plaintiff 
was  a  party  and  to  which  he  as- 
sented, was  granted  immediately  by 
A.  to  defendant,  and  that  the  consid- 
eration to  be  paid  by  defendant  to 
plaintiff  was  not  mentioned  in  that 
lease.  The  evidence  showed  the  sub- 
stitution of  a  new  contract  to  procure 
a  lease  from  A.  to  defendant,  in  lieu 
of  the  original  contract,  and  there 
was  no  variance. 

8.  Littler  v,  Holland,  3  T.  R.  590; 
Freeman  v.  Adams,  9  Johns.  (N.  Y.) 
115;  Philips  V,  Rose,  8  Johns.  (N.  Y.) 
392;  Langworthy  v.  Smith,  2  Wend. 
(N.  Y.)  588;  Jewell  v.  Schroeppel,  4 
Cow.  (N.  Y.)  564;  Henning  v,  U.  S. 
Ins.  Co.,  47  Mo.  425:  Lanitz  v.  King, 
93  Mo.  513;  Roy  v,  Boteler,  40  Mo. 
App.  213;  Evarts  v,  Smucker,  19  Neb. 
41:  O'Connor  v.  Dingley,  26  Cal.  12; 
Barilari  v,  Ferrea,  59  Cal.  i;  White  r. 
Soto,  82  Cal.  654;  Pen  well  v.  Wilkin- 
son, 97  Mich.  no.  But  see  DeBoom 
V,  Priestly,  i   Cal.  206;  Reynolds  v« 
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not  AiliMting  Caue  of  Action. — Where  the  modifications  of 
the  contract  do  not  affect  the  cause  of  action,  the  contract  can  be 
declared  on  as  originally  made.* 

A.  Statement  of  Parol  or  Written  Contract.— Con- 
tracts in  writing  must  be  declared  on  as  such,*  and  parol  con- 
tracts must  be  so  declared  on.* 

I.  Statement  of  Express  or  Implied  Contract — (i)  Gen- 
eral Rule. — The  general  rule  is  that  where  there  is  an  express 
contract  the  plaintiff  cannot  resort  to  an  implied  one.* 


Jourdan,  6  Cal.  io8;  Adams  v.  Pugh, 
7  Cal.  150;  Wineman  v.  Hughson,  44 
111.  App.  22. 

"  Parties  may  change  or  modify  the 
terms  of  a  written  contract  by  a  sub- 
sequent agreement,  but  when  they 
do.  they  must  declare  upon  the  agree- 
ment as  it  stands  modified.  ♦  ♦  *  This 
is  usually  done  by  setting  out  the 
agreement  and  the  modifications 
thereof."  Henning  v,  U.  S.  Ins.  Co., 
47  Mo.  425;  Lanitz  v.   King,  93  Mo. 

513. 

In   an    action   on    a   contract,   the 

conditions  of  which  plaintiff  alleges 
that  he  has  performed,  evidence  that 
the  contract  was  subsequently  modi- 
fied and  that  plaintiff  performed  his 
part  of  the  contract  as  modified,  can- 
not be  admitted  over  defendant's  ob- 
jection. Tumbridgei'.  Read  (Supreme 
Ct.),  3  N.  Y.  Supp.  908. 

Enlargement  of  Time. — Where  a  con- 
tract was  to  build  two  houses  for  de- 
fendant by  a  certain  day,  and  on  the 
trial  it  appeared  that  the  work  was 
not  done  by  the  time,  but  that  the 
time  was  enlarged  by  parol,  and  the 
work  was  done  within  the  enlarged 
time,  it  was  held  that  this  evidence 
did  not  support  the  allegation  in  the 
declaration,  and  the  plaintiff  was  non- 
suited.    Littler  v.  Holland,  3  T.  R.  590. 

Failore  to  State  Contract  as  HodiAed 
— ^When  Harmless. — Where  it  appears 
from  the  evidence  that  there  was  a 
supplemental  contract  not  shown  in 
the  pleadings,  modifying  defendant's 
liability,  the  variance  between  the 
contract  pleaded  and  the  one  proved 
will  not  be  considered  if  defendant 
was  not  misled  or  injured  thereby. 
Marsh  v.  Dodge,  5  Lans.  (N.  Y.)  541, 

Bnbstitnted  Contract. — Where  a  ver- 
bal contract  is  made  in  lieu  of  a  writ- 
ten one,  it  is  not  necessary,  in  de- 
claring on  the  verbal  contract,  to 
recite  the  other,  Wilkins  v.  Duncan, 
2  Litt.  (Ky.)  170;  and  where  the  com- 
plaint alleges  that  the  second  contract 


was  executed  in  lieu  of  the  former, 
but  fails  to  show  that  any  apparent 
rights  had  intervened  between  the 
making  of  the  two  contracts,  making 
it  necessary  to  sue  upon  the  first,  all 
the  allegations  respecting  the  original 
agreement  will  be  stricken  out  of  the 
complaint  or  motion  as  being  irrele- 
vant and  redundant.  Chesbrough 
r.  New  York,  etc.,  R.  Co.,  26  Barb. 
(N.  Y.)  9. 

1.  Crane  ».  Maynard,  12  Wend.  (N. 
Y.)  408,  in  which  it  was  held  that  not- 
withstanding the  enlargement  of  the 
time  for  performance  of  a  sealed  con- 
tract as  to  the  doing  of  work,  an 
action  may  be  brought  upon  the  con- 
tract after  the  expiration  of  the  en- 
larged time,  if  the  breaches  assigned 
only  go  to  the  manner  in  which  the 
work  was  done,  and  not  to  the  failure 
in  the  time  of  performance. 

Maack  v,  Schneider,  51  Mo.  App. 
92,  holding  that  an  architect,  under  a 
contract  to  plan  and  superintend  the 
building  of  seven  houses,  having  com- 
pleted three,  and  been  paid  for  them, 
and  having  agreed  to  wait  a  reason- 
able time  for  the  erection  of  the  other 
four,  for  which  he  has  made  his 
plans  and  specifications,  may,  in  suit 
for  payment  for  his  services  on  such 
four,  declare  on  the  original  contract, 
the  other  being  merely  an  extension 
of  time  of  payment. 

2.  Newby  v.  Rogers,  40  Ind.  9. 
8.  Krohn  v.  Bantz,  68  Ind.  277. 
Contracts    Partly    in    Writing    and 

Partly  Parol  should  be  declared  on  as 
parol  contracts,  Louisville,  etc.,  R. 
Co.  V.  Reynolds,  118  Ind.  170;  Mad- 
ison County  f.  Miller,  87  Ind.  257: 
Gordon  v,  Gordon,  96  Ind.  134;  as 
where  a  letter  neither  contains  nor 
purports  to  contain  the  entire  contract 
of  the  parties,  but,  on  the  contrary, 
points  to  extrinsic  facts,  Louisville, 
etc:,  R.  Co.  v.  Reynolds,  118  Ind.  170. 
4.  Alabama,^-^^oti%s  v.  King,  81  Ala. 
285. 


92a 


X^edaration,  Petition, 


CONTRACTS. 


or  Oomplaint 


(2)  Exceptions, — But  there  are  some  well-recognized  exceptions 
to  this  rule.     Thus: 

Befend&nt  Oxdy  to  Pay  Honey. — Where  an  express  contract  not  under 
seal  has  been  fully  performed  by  plaintiff  on  his  part,  and  nothing 
remains  to  be  done  except  for  defendant  to  pay  money  in  con- 
sideration of  plaintiff's  performance,  plaintiff  need  not  declare 
specially  on  the  contract,  but  may  recover  on  an  indebitatus 
assumpsit  count.*     But   a   party  cannot   declare  on  an  implied 


Delaware, — Draper  v,  Randolph,  4 
Harr.  (Del.)  454. 

Iowa, — Packard  v,  Snell,  35  Iowa  80. 

Kentucky, — Western  v.  Sharp,  14  B. 
Mon.  (Ky.)  144. 

Maine,  —  Davis  v.  Smith,  79  Me. 
351;  Charles  v,  Dana,  14  Me.  387. 

Massachusetts,  —  Whiting  v,  Sulli- 
van, 7  Mass.  109. 

Mississippi,  —  Morrison  v,  Ives,  4 
Smed.  &  M.  (Miss.)  652. 

Missouri,  —  Chambers  v.  King,  8 
Mo.  519;  Stollings  V,  Sappington,  8 
Mo.  119. 

New  York, — Keogh  Mfg.  Co.  v,  Eis- 
enberg  (C.  PI.),  57  N.  Y.  St.  Rep.  91; 
Jennings  r.  Camp,  13  Johns.  fN.  Y.) 
96;  Shute  V,  Dorr,  5  Wend.  (N.  Y.) 
206;  Clark  V,  Smith.  14  Johns.  (N.  Y.) 
326;  Miller  v,  Watson,  4  Wend.  (N. 

Y.)  267. 

North  Carolina,  —  Carter  v,  Mc- 
Neeley,  i  Ired.  (N.  Car.)  448. 

Ohio,  —  Middleport  Woolen  Mills 
Co.  V.  Titus,  35  Ohio  St.  253. 

Pennsylvania,  —  Weiss  v,  Mauch 
Chunk  Iron  Co.,  58  Pa.  St.  295;  Algeo 
V,  Algeo,  10 S.  &  R.  (Pa.)  235;  Donald- 
son V,  Fuller.  3  S.  &  R.  (Pa.)  505; 
Harris  v.  pgget.  i  W.  &  S.  (Pa).  301. 

United  States,  —  Chesapeake,  etc.. 
Canal  Co.  v,  Knapp,  9  Pet.  (U.  S.) 
541;  Young  V,  Preston,  4  Cranch  (U. 
S.)  239. 

England. — Hulle  v,  Heightman,  2 
East  145;  Toussaint  v,  Martinnant,  2 
T.  R.  104;  Power  v.  Wells,  Cowp. 
818;  Cutter  V,  Powell,  6  T.  R.  324; 
Towers  v  Barrett,  i  T.  R.  133: 
Weston  V,  Downes,  i  Doug.  23. 

"It  is  apparent  that  the  plaintiff 
cannot  recover  when  there  is  a  sub- 
sisting special  contract  between  the 
parties  in  relation  to  the  thing  done, 
or  the  time  or  manner  of  payment; 
the  law  is  well  settled  that  the  con- 
tract must  control,  and  that  the  rem- 
edy is.  in  general,  upon  that  and  not 
upon  the  common  counts  in  assump- 
sit. The  parties  are  bound  by  their 
agreement,  and  there  is  no  ground 


for  implying  a  promise  where  there 
is  an  express  contract."  Baxter  v, 
Payne,  i  Pin.  (Wis.)  501. 

Where  an  agreement  reciting  the 
receipt  of  a  stipulated  sum  of  money 
as  payment  for  certain  lands,  to  be 
conveyed  if  defendant  could  make 
good  title,  stipulated  to  pay  $625,  in 
case  he  could  not  make  good  title,  it 
was  held  that  the  latter  sum  was  in 
the  nature  of  stipulated  damages  for 
the  breach  on  express  agreement,  and 
could  not  be  recovered  under  the 
common  counts;  but  that  the  contract 
should  have  been  declared  on  spe- 
cially. Butterfield  v,  Seligman,  17 
Mich.  95. 

1.  Alabama. — Dukes  v,  Lcowie,  13 
Ala.  457;  Hunter  v,  Waldron,  7  Ala. 
753;  Trammell  v,  Lee  County,  94  Ala. 
194. 

Arkansas,  —  Wright  v,  Morris,  15 
Ark.  444;  Bertrand  v,  Byrd,  5  Ark. 
651. 

Delaware,  —  Bayard  v,  McLane,  3 
Harr.  (Del.)  139. 

Georgia, — Hancock  v,  Ross,  18  Ga. 
364;  Dobbins  v,  Pyrolusite  Manga- 
nese Co.,  75  Ga.  450. 

Illinois,  —  Adlard  v,  Muldoon,  45 
111.  193;  Tunnison  V.  Field,  21  111.  108; 
Chicago  Exhaust,  etc..  Pipe  Co.  v, 
Johnson,  44  111.  App.  224;  Pickard  v. 
Bates,  38  111.  40;   Elder  v.  Hood,  38 

111.  533. 

Kansas. — Emslie  v,  Leavenworth, 
20  Kan.  562. 

Kentucky, — Carson  v,  Allen,  6  Dana 
(Ky.)  395;  Cochran  v,  Tatum,  3  T.  B. 
Mon.  (Ky.)  405;  Stout  v,  Gallagher,  2 
A.  K.  Marsh.  (Ky.)  160;  Arnold  v, 
Paxton,  6  J.  J.  Marsh.  (Ky.)  505. 

Maryland, — Ridgeley  v.  Crandall, 
4}Md.  435;  Fairfax  Forrest  Min.,  etc., 
Co.  V,  Chambers,  75  Md.  604;  Causten 
V,  Burke,  2  Har.  &  G.  (Md.)  295; 
Coursey  v,  Covington,  5  Har.  &  J. 
(Md.)  45  ;  Speake  v,  Sheppard,  6 
Har.  &  J.  (Md.)  81;  Appleman  v, 
Michael,  43  Md.  282. 

Massachusetts, — Baker  v,  Corey,  19 
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contract  where  an  express  contract  exists  which  remains  un- 
performed. In  such  case  his  remedy  is  on  the  express  contract, 
and  he  must  set  it  forth  specially  in  his  declaration.*     The  prin- 


Pick.  (Mass.)  496;  Felton  v.  Dickin- 
son, 10  Mass.  287;  Knight  v.  New 
England  Worsted  Co.,  2  Cush.  (Mass.) 
289;  Simmons  v.  Lawrence  Duck  Co., 
133  Mass.  298. 

Michigan,  —  Angell  v,  Loomis,  97 
Mich.  5. 

Mississippi,  —  Fowler  v,  Austin,  r 
How.  (Miss.)  156;  Butt  V.  Williams, 
(Miss.,  1894),  15  So.  Rep.  130. 

Missouri, — Ingram  v,  Ashmore,  la 
Mo.  574;  Chaplain  v,  Currie,  51  Mo. 
App.  40. 

New  Hampshire. — Hale  v.  Handy, 
26  N.  H.  206;  Colburn  v,  Pomeroy,  44 
N.  H.  23;  New  Hampshire  Mut.  F. 
Ins.  Co.  V.  Hunt,  30  N.  H.  219;  Hale 
V,  Handy,  26  N.  H.  210;  Streetcr 
V.  Sumner,  19  N.  H.  518:  Mitchell 
V,  Gile,  12  N.  H.  390. 

New  Jersey. — Glover  v.  Collins,  18 
N.  J.  L.  232. 

New  York, — Jewell  v,  Schroeppel, 
4  Cow.  (N.  Y.)  564;  Feeter  v.  Heath, 
II  Wend.  (N.  Y.)  477;  Williams  v. 
Sherman,  7  Wend.  (N.  Y.)  109;  Du- 
bois V.  Delaware,  etc..  Canal  Co.,  4 
Wend.  (N.  Y.)  285;  Fort  v,  Gooding, 
9  Barb.  (N.  Y.)  371;  Fells  v,  Vestvali, 
2  Keyes  (N.  Y.)  152;  Ludlow  v.  Dole, 
62  N.  Y.  617. 

North  Carolina, — Roberts  v,  P.  A. 
Deming  Woodworking  Co.,  iii  N. 
Car.  432. 

C?/4«>.— Bagley  v.  Bates,  Wright 
(Ohio)  705. 

Pennsylvania, — Bomeisler  v.  Dob- 
son,  5  Whart.  (Pa.)  398;  Harris  v. 
Ligget,  I  W.  &  S.  (Pa.)  301;  Cooper  v, 
Bickford,  3  Grant's  Cas.  (Pa.)  69; 
Sykes  v,  Suramerel,  2  Browne  (Pa.) 
227;  Kelly  V.  Foster,  2  Binn.  (Pa.)  4; 
Miles  V.  Moodie,  3  S.  &  R.  (Pa.)  211; 
Snyder  v.  Castor,  4  Yeates  (Pa.)  353; 
Brown  v,  Foster,  51  Pa.  St.  165;  Weiss 
V.  Mauch  Chunk  Iron  Co.,  58  Pa.  St. 
295;  Girard  v,  Taggart,  5  S.  &  R. 
(Pa.)  19. 

South  Carolina, — Wood  v.  Gee,  3 
McCord  (S.  Car.)  421. 

Tennessee, — Allen  v.  McNew,  8 
Humph.  (Tenn.)  55;  Thompson  v, 
French,  10  Yerg.  (Tenn.)  452. 

Vermont. — Mattocks  v.  Lyman,  16 
Vt.  113;  Way  V.  Wakefield.  7  Vt.  228. 

Virginia.  —  Brown  v,  Ralston,  9 
Leigh  (Va.)  532;  Baltimore,  etc.,   R. 


Co.   V.    Polly.    14  Gratt.    (Va.)   447; 
Brooks  V.  Scott,  2  Munf.  (Va.)  344. 

fVisconsin,  —  Bradley  v.  Levy,  5 
Wis.  400. 

United  States.  —  Ingle  v.  Jones,  2 
Wall.  (U.  S.)  i;  Perkins  v,  Han,  11 
Wheat.  (U.  S.)  237;  Ames  v,  Le  Rue, 
2  McLean  (U.  S.)2i6;  Columbia  Bank 
V,  Patterson,  7  Cranch  (U.  S.)  299. 

England. — Cooke  v,  Munstone,  i  B. 
&  P.  N.  R.  354;  Alcorn  V.  Westbrook, 
I  Wils.  117;  Clutterbuck  v.  Coffin,  3 
M.  &  G.  842,  42  E.  C.  L.  438;  Grissell 
V,  Robinson,  3  Bing.  N.  Cas.  10,  32 
E.  C.  L.  15. 

Reason  for  Bale. —  If  the  plaintiff, 
having  executed  his  part  of  the  con- 
tract, brings  general  assumpsit,  the 
ground  of  his  recovery  is  not  the  de- 
fendant's special  contract  or  promise, 
but  he  rests  wholly  on  the  implied 
legal  liability  of  the  defendant  to 
recompense  him  for  a  service  which 
has  been  done  at  defendant's  re- 
quest; the  defendant  not  being  al- 
lowed to  defeat  the  plaintiflf  by  set- 
ting up  a  special  contract  which  he 
himself  has  broken  by  not  paying  at 
the  appointed  time.  The  nature  of 
the  action  and  the  legal  ground  of 
the  recovery,  therefore,  are  precisely 
the  same  as  they  are  where  there  has 
been  in  fact  no  special  contract  at  all. 
Cutter  V,  Powell,  2  Smith's  Lead. 
Cas.  46. 

Under  the  Iowa  Code,  where  the  com- 
plaint sets  forth  an  impliod  contract 
and  the  evidence  shows  an  express 
contract,  there  is  a  variance;  but  an 
objection  on  the  ground  of  variance 
cannot  be  raised  for  the  first  time 
on  appeal.  Lines  v.  Lines,  54  Iowa 
600. 

1.  Connecticut. — Shepard  v.  Palmer, 
6  Conn.  100;  Snow  v.  Chapman,  2 
Root  (Conn.)  99;  Londregon  v,  Crow- 
ley, 12  Conn.  558. 

Kentucky,  —  Arnold  v.  Paxton,  6 
J.  J.  Marsh.  (Ky.)  505. 

Maryland. — Speake  v,  Sheppard, 
6  Har.  &  J.  (Md.)  81;  Watkins  v, 
Hodges,  6  Har.  &  J.  (Md.)  38;  Den- 
mead  V.  Coburn,  15  Md.  29;  Howard 
V,  Wilmington,  etc.,  R.  Co.,  i  Gill 
(Md.)  342. 

Massachusetts,  —  Felton  »,  Dickin- 
son, 10  Mass.  287. 
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ciple  of  the  exception  as  stated  is  strictly  limited  to  cases  where 
payment  is  to  be  made  in  money,  and  though  the  plaintiff  has 
performed  his  part  of  the  contract,  if  the  consideration  therefor 
is  not  to  be  paid  in  money,  the  action  must  nevertheless  be 
brought  upon  the  contract.* 


Michigan, — Whipple  v.  Parker,  29 
Mich.  374. 

New  Hampshire, — Stevens  v.  Gush- 
ing, I  N.  H.  17. 

North  Carolina, — Carter  v.  Mc- 
Nceley,  i  Ired.  (N.  Car.)  448;  Dula  v, 
Cowles,  2  Jones  (N.  Car.)  454;  Niblett 
V,  Herring,  4  Jones  (N.  Car.)  262; 
Lawrence  v.  Hester,  93  N.,Car.  79. 

New  York. — Wilt  v.  Ogden,  13 
Johns.  (N.  Y.)  56;  Raymond  v.  Bear- 
nard,  12  Johns.  (N.  Y.)  274. 

Ohio, — Halloway  v,  Davis,  Wright 
(Ohio)  129. 

Pennsylvania, — Kelly  v,  Foster,  2 
Binn.  (Pa.)  4. 

Wisconsin,  —  Moritz  v,  Larsen,  70 
Wis.  569. 

England, — Atkinson  v.  Bell,  8  B. 
&  C.  277,  15  E.  C.  L.  216;  Maberley 
V,  Sheppard,  10  Bing.  99,  25  £.  C.  L. 
43;  Eliott  V,  Pybus,  10  Bing.  512,  25 
E.  C.  L.  222. 

1.  Brooks  V,  Scott,  2  Munf.  (Va.) 
344;  King  V,  Kerr,  4  Chand.  (Wis.) 
159;  Bradley  v.  Levy,  5  Wis.  400; 
Noonan  v,  Ilsley,  21  Wis.  138;  Corbitt 
V,  Stonemetz,  15  Wis.  170;  McBain 
V,  Austin,  16  Wis.  87;  Martin  v. 
Fox,  etc.,  Imp.  Co.,  19  Wis.  552;  Lin- 
derman  v.  Disbrow,  31  Wis,  465; 
Snedicor  v,  Leachroan,  10  Ala.  330; 
Mitchell  V,  Gile,  12  N.  H.  390;  Weart 
V.  Hoagland,  22  N.  J.  L.  519;  Thomp- 
son V.  French,  10  Yerg.  (Tenn.)  452; 
Spratt  V,  M' Kinney,  i  Bibb(Ky.)  595; 
Cochran  v.  Tatum,  3  T.  B.  Mon.  (Ky.) 
404. 

Contra.— Clark  v.  Fairchild,  22  Wend. 
(N.  Y.)  576,  which  held  that  where  a 
boat  is  sold  under  a  special  contract, 
whereby  payment  is  to  be  made  by 
carrying  freight  of  the  vendor,  and 
the  boat  has  been  delivered  to  and 
used  by  the  purchaser,  and  the  ven- 
dor has  performed  all  that  he  had 
agreed  to  do,  the  vendor  need  not 
declare  specially  on  the  contract,  but 
may  maintain  an  action  on  a  general 
indebitatus  assumpsit  for  the  price  of 
the  boat. 

"  It  is  true  that  when  a  special 
contract  has  been  wholly  performed 
by  one  of  the  parties  to  it,  and  the 


other  party  can  perform  on  his  part 
only  by  the  payment  of  money,  the 
money  thus  due  can  be  recovered 
upon  the  common  counts  for  money 
in  assumpsit.  The  reason  is,  that 
when  the  contract  has  been  per- 
formed by  the  plaintiff  the  obliga- 
tion of  the  defendant  to  pay  the 
money  arises  upon  the  contract  itself. 
But  when  the  contract  on  the  part  of 
the  defendant  is  not  to  pay  money, 
but  to  deliver  to  the  plaintiff  specified 
articles  of  property,  the  right  of  the 
plaintiff  to  recover  the  money  arises, 
not  from  the  performance  of  the  con- 
tract on  his  part,  but  from  the  failure 
of  the  defendant  to  deliver  the  prop- 
erty."    Bradley  v.  Levy,  5  Wis.  406. 

lUnstratioiiB.— In  an  action  of  in- 
debitatus  assumpsit  for  services  ren- 
dered as  an  overseer,  or  on  a  quantum 
meruit  for  like  services,  plaintiff  can- 
not give  in  evidence  proof  that  the 
defendant  had  employed  him  as  an 
overseer  and  was  to  pay  him  a  cer- 
tain quantity  of  tobacco.  In  such 
case  he  should  declare  upon  the  spe- 
cial agreement.  Brooks  v,  Scott,  2 
Munf.  (Va.)  344. 

In  an  action  against  the  decedent's 
administrators  to  recover  for  board, 
nursing,  attendance,  and  necessaries 
found  and  provided  by  plaintiff  for 
decedent  during  the  latter  part  of  her 
life,  under  a  special  contract,  the 
special  contract  Is  not  admissible  in 
evidence  under  the  general  indebita- 
tus assumpsit  counts  where  the  con- 
sideration to  be  paid  under  such 
contract  was  a  bond  or  note  given 
by  a  third  person.  To  render  the 
contract  admissible  it  would  be  nec- 
essary to  declare  on  it  specially. 
Weart  v,  Hoagland,  22  N.  J.  L.  517. 

Payment  Partly  in  Honey  and  Partly 
in  Ch>ods. — Where  the  declaration  was 
for  goods  sold  and  delivered,  and  the 
contract  proved  was  that  the  goods 
should  be  paid  for  partly  in  money 
and  partly  in  buttons,  the  plaintiff 
was  nonsuited  for  not  declaring  on 
the  special  agreement.  Harris  v, 
Fowle,  cited  in  Barbe  v.  Parker,  1 
H.  Bl.  287. 
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Bpodfle  Agraeaient  Correipoiiding  t«  Legal  OUigationi. — Where  there  is  a 
specific  agreement,  the  terms  of  which  contain  nothing  more,  and 
confer  no  other  rights  and  impose  no  other  duties  and  obli- 
gations, than  the  law  itself,  in  the  absence  of  such  express  agree- 
ment, would  imply  from  the  transactions  of  the  parties  and  the 
circumstances  of  the  case,  an  action  may  be  maintained  upon  the 
implied  agreement.* 

Where  a  Contract  ii  at  an  End,  either  by  its  own  original  terms  or  by 
the  subsequent  consent  of  the  parties  or  by  the  unjustifiable  act 
of  the  defendant,  and  nothing  remains  but  to  pay  money,  indebi- 
tatus assumpsit  will  lie,  although  the  debt  accrued  under  a  special 
contract.* 


1.  Sanborn  v.  Emerson,  12  N.  H. 
62;  Colburn  ».  Pomeroy,  44  N.  H. 
19;  Rushworth  v.  Moore,  36  N.  H. 
195;  Martin  v.  Farnum.  24  N.  H.  195; 
Gibbs  V.  Bryant,  i  Pick.  (Mass.)  118; 
Pitkin  V.  Frink,  8  Met.  (Mass.)  16; 
Payne  v,  Bacomb.  Doug.  651 ;  William- 
son V,  Henley,  6  Bing.  299.  19  E.  C. 
L.  87;  Pownal  v.  Fcrrand,  6  B.  &  C. 
439,  13  E.  C.  L.  230. 

ContraetB  of  Indemnity.  —Where  a 
written  promise  of  indemnity  bad 
been  given  to  the  plaintiff  by  the  de- 
fendant, upon  objection  by  the  de- 
fendant that  there  was  a  special 
agreement  which  ought  to  have  been 
declared  on.  the  court  said:  **This 
objection  cannot  avail  the  defendant, 
because  the  written  contract  pro- 
duced contained  nothing  more  than 
what  the  law  would  imply.  The 
right  of  action  rests  upon  the  pay- 
ment of  money  for  the  use  of  the  de- 
fendant. The  law  raises  a  promise, 
and  the  plaintiff  may  make  use  of 
his  written  contract  or  not,  as  he 
pleases.  If  there  is  anything  in  the 
written  promise  to  contradict  the 
implication  of  law,  the  defendant 
may  show  it."  Gibbs  v,  Bryant,  i 
Pick.  (Mass.)  118. 

Bills  of  Exchange  and  PromisBory  Notes. 
— An  action  for  money  had  and  re- 
ceived will  lie  on  a  promissory  note 
or  a  bill  of  exchange.  Pitkin  v, 
Frink,  8  Met.  (Mass.)  12;  Henschel 
r.  Mahler,  3  Den.  (N.  Y.)  428. 

Where  plaintiff,  the  indorser  of  a 
bill  of  exchange,  having  been  sued  by 
the  holder  and  compelled  to  pay  part 
of  it,  sought  to  recover  the  money  so 
paid  by  him  of  the  acceptor,  in  an 
action  for  money  paid,  and  the  objec- 
tion was  raised  that  the  action  should 
have  been  upon  the  bill,  it  was  held 


that  the  plain tifif  was  entitled  to  re- 
cover, upon  the  general  principle  that 
one  man  who  is  compelled  to  pay 
money  which  another  is  bound  by 
law  to  pay  is  entitled  to  be  reim- 
bursed by  the  latter;  and  that  money 
paid  under  such  circumstances  may 
be  considered  as  money  paid  to  the 
use  of  the  person  who  is  bound  to 
pay  it.  Pownal  v.  Ferrand,  6  B.  & 
C.  439,  13  E.  C.  L.  230. 

2.  Alabama, — Jonas  r.  King,  81  Ala. 
285;  Beadle  v.  Graham,  66  Ala.  99: 
Barkham  v.  Spiers,  56  Ala.  547. 

Illinois, — Walker  v.  Brown,  28  111. 
378;  Soldiers'  Orphans'  Home  v.  Shaf- 
fer, 63  111.  243. 

^atW.— Dickey  v,  Linscott,  20  Me. 

453. 

Massachusetts, — Moulton  v.  Trask, 

9  Met.  (Mass.)  577;  Holbrook  v.  Dow, 

1  Allen  (Mass.)  397. 

New  York,  —  Champlin  v,  Butler, 
18  Johns.  (N.  Y.)  169;  Burlingame  v, 
Burlingame,  7  Cow.  (N.  Y.)  92;  Rob- 
ertson V,  Lynch,  18  Johns.  (N.  Y.) 
451;  Linningdale  v,  Livingston,  10 
Johns.  (N.  Y.)  36. 

Pennsylvania, — Algeo  v.  Algeo,  10 
S.  &  R.  (Pa.)  235;  Eckel  v.  Murphcy, 
15  Pa.  St.  488. 

Wisconsin,  —  Baxter  v.  Payne,  1 
Pin.  (Wis.)  501;  Maynard  v,  Tidball, 

2  Wis.  34;  Bulger  v.  Woods,  3  Pin. 
(Wis.)  460. 

United  States, — Chesapeake,  etc.. 
Canal  Co.  v,  Knapp,  9  Pet.  (U.  S.) 
565;  Ingle  V,  Jones,  2  Wall.  (U.  S.) 
i;  Young  V.  Preston,  4  Cranch  (U.  S.) 

239- 
England,  —  Towers    v,    Barrett,   i 

T.    R.    133;   Hulle   V,    Heightman,  2 

East  145;  Smith  v.  Hay  ward,  7  Ad. 

&  El.  544,  34  E.  C.  L.  154;  Archard  ». 

Hornor.  j  C.  &  P.  349,  14  E.  C.  L. 
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Where  a  Special  Contract  ii  Imperfect,  the  plaintiff  may  declare  on  the 
implied  promise.* 

(3)  Pleading  and  Proof , — Where  an  express  contract  is  declared 
on,  evidence  to  support  an  implied  contract  cannot  be  received.*- 

2.  The  PromiBe. — In  actions  upon  simple  contracts  it  is  always 
necessary  to  allege  a  promise,  or  facts  from  which  a  promise  may 
be  inferred.* 


342;  Hartley  v,  Harman,  11  Ad.  &  El. 
798,  39  E.  C.  L.  231;  Gordon  v.  Mar- 
tin, Fitzgib.  302. 

1.  Carter  v,  McNeeley,  i  Ired.  (N. 
Car.)  448,  was  an  action  for  the  price 
of  goods,  in  which  it  was  held  that 
where  the  price  was  to  be  the  market 
valae  on  a  certain  day  at  a  certain 
place  to  be  fixed  by  the  seller,  and  the 
seller  failed  to  select  in  proper  time 
the  day  and  place,  he  might  yet  main- 
tain an  action  for  the  value  of  the 
goods  delivered,  and  declare  in  indebi- 
tatus assumpsit t  on  a  quantum  valebat. 

9.  Connecticut. — Curley  v.  Dean,  4 
Conn.  259. 

Georgia, — Bull  v,  St.  Johns,  39  Ga. 
80. 

Iowa. — Beebe  v.  Brown,  4  Greene 
(Iowa)  406;  Eysel  v.  Weissgerbel,  2 
Iowa  463;  Cor  win  v.  Wallace,  17  Iowa 
374;  Free  ha  v.  Gaseeka,  5  Iowa  472; 
Formholz  v.  Taylor,  13  Iowa  500; 
Woolsey  v.  Williams,  34  Iowa  413, 
Edgerly  ».  Farmers'  Ins.  Co.,  43  Iowa 
587;  Fauble  v.  Davis,  48  Iowa  462; 
Cook  V.  Smith,  54  Iowa  636. 

Kentucky, —  Adams  v.  Brown,  4 
Litt.  (Ky.)7. 

Louisiana. — Mitchell  v.  Curell,  11 
La.  252;  Condran  v.  New  Orleans,  43 
La.  Ann.  1202;  Bright  v,  Metairie 
Cemetery  Assoc,  33  La.  Ann.  59. 

Minnesota. — EHliott  v,  Caldwell,  43 
Minn.  357. 

ilfijj^wrj.  — Eyerman  v.  Mt.  Sinai 
Cemetery  Assoc,  61  Mo.  489;  Trad- 
ers* Bank  v.  Payne,  31  Mo.  App.  512; 
Yeats  V.  Ballentine,  56  Mo.  530; 
Lewis  V,  Slack,  27  Mo.  App.  119, 
Davis  V.  Brown,  67  Mo.  313. 

Texas. — McGreal  v.  Wilson,  9  Tex. 
426;  Gammage  v.  Alexander,  i^^  Tex. 
414;  Nunn  V.  Townes  (Tex.  Civ. 
App.    1893).  23  S.  W.  Rep.  1117. 

Where  the  petitioner  alleges  a  con- 
tract to  pay  a  specific  amount  for 
services  to  be  rendered,  the  plaintiff 
cannot  recover  so  much  as  his  ser- 
vices may  reasonably  be  worth;  and 
this  too  notwithstanding  testimony 
as    '  J  the  value  of  the  services  may 


have  been  admitted  without  objec- 
tion. McGreal  v.  Wilson,  9  Tex. 
426. 

Under  the  Few  Tork  Practioe  a  com- 
plaint which  sets  out  an  express 
agreement  will  be  sustained  by  evi- 
dence of  an  implied  one.  Smith  v. 
Lippincott,  49  Barb.  (N.  Y.)  398; 
Sussdorf  V.  Schmidt,  55  N.  Y.  319. 

8.  See  article  Assumpsit,  Vol.  II., 

PP-  997,  998. 

Promise  in  Writing— What  Allegations 
Equivalent  to. — The  averment  of  a 
promise  by  defendant  under  his  hand 
is  equivalent  to  an  averment  of  a 
promise  in  writing  signed  by  defend- 
ant.     Salazar    v.    Taylor,    18    Colo. 

538. 

An  allegation  in  a  complaint  that 
a  person  agreed  to  do  a  certain  thing 
will  be  taken  to  mean  that  he  agreed 
in  writing,  and  a  writing  is  necessary 
to  constitute  a  valid  agreement.  Jen- 
kinson  v,  Vermillion,  3  S.  Dak.  238. 

Few  Promise. — The  complaint  must 
show  a  subsisting  cause  of  action, 
and  when  the  original  cause  has  been 
barred  by  the  statute  or  a  discharge 
in  insolvency,  and  a  new  promise  is 
relied  on,  the  new  promise  must  be 
pleaded.     Chabot  v.  Tucker,  39  Cal. 

434- 

Promise  to  Fay  at  Specified  Time — 
When    Allegation   of  Unnecessary.  —  A 

complaint  which  alleges  that  the  de- 
fendant is  indebted  to  the  plaintiff  in 
the  sum  of  two  hundred  dollars,  and 
interest  thereon,  "  for  work  and  labor 
performed  by  plaintiff  for  defendant 
during  the  year  1888  at  defendant's 
request,  for  which  work  and  labor 
defendant  agreed  to  pay  plaintiff  two 
hundred  dollars  with  interest  at  ten 
per  cent  per  annum  until  paid,  but 
has  not  paid  said  sum  or  any  part 
thereof* — states  facts  sufficient  to 
constitute  a  cause  of  action,  for  plain- 
tiff does  not  set  out  a  promise  to  pay 
at  a  specified  time,  or  state  facts  from 
which  a  duty  to  pay  at  such  time 
may  be  inferred.  Busta  v,  Wardall, 
3  S.  Dak.  141. 
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3.  The  Consideration — a.  Necessity  of  Pleading — (i)  The 
General  Rule. — In  the  absence  of  statutory  enactments  to  the 
contrary,  it  is  necessary,  in  actions  upon  contracts,  to  allege  a 
6onsideration,^  except  in  the  case  of  contracts  under  seal,*  bills 


1.  California,  —  Moore  v.  Waddle, 
34  Cal.  145;  Shafer  v.  Bear  River, 
etc.,  Water,  etc.,  Co.,  4  Cal.  294; 
McFadden  ».  Crawford,  39  Cal.  662. 

Connecticut, — Hendrick  ».  Secly,  6 
Conn.  176;  Curley  v.  Dean,  4  Conn. 
865;  Cook  V,  Bradley,  7  Conn.  57; 
Bailey  v.  Bussing,  29  Conn.  I. 

///i«mV.— Connolly  v,  Cottle,  i  111. 

364.     • 

Indiana. — Poundstone   v,    Lewark, 

4  Blackf.  (Ind.)  173;  Robinson  v.  Bar- 
bour, 5  Blackf.  (Ind.)  468;  Wheeler  v. 
Hawkins,  loi  Ind.  486;  Higham  v, 
Harris,  108  Ind.  246. 

Iowa,  —  Decker  v.  Birhap,  Morr. 
(Iowa)  62. 

Kentucky,  —  Beauchamp  v.  Bos- 
worth,  3  Bibb  (Ky.)  115;  Bruner  v. 
Stout.  Hard.  (Ky.)  233. 

Maryland.  —  Pennsylvania,  etc.. 
Steam  Nav.  Co.  v.  Dandridge,  8 
Gill  &  J.  (Md.)  248. 

Massachusetts,  —  Murdock  v.  Cald- 
well, 8  Allen  (Mass.)  311;  Hemmen- 
way  V,  Hickes,  4  Pick.  (Mass.)  496; 
Harris  v,  Rayner.  8  Pick.  (Mass.)  541. 

New  Hampshire, — Benden  v.  Man- 
ning, 2  N.  H.  289;  Moore  v,  Ross,  7 
N.  H.  528;  Favor  v,  Philbrick,  7  N. 
H.  326;  MitcheU  v,  Gile,  12  N.  H. 
396;  New  Hampshire  Mut.  F.  Ins.  Co. 
V,  Hunt,  30  N.  H.  219;  Streeter  v, 
Sumner,  19  N.  H.  518;  Smith  r. 
Wheeler,  29  N.  H.  342. 

New  York,  —  Powell  v.  Brown,  3 
Johns.  (N.  Y.)  100;  Burnet  v.  Bisco, 
4  Johns.  (N.  Y.)  235;  Bailey  v.  Free- 
man, 4  Johns.  (N.  Y.)  280;  Lansing 
V,  M'Killip,  3  Cai.  (N.  Y.)  286;  De 
Forrest  v,  Frary.  6  Cow.  (N.  Y.)  151; 
Weller  v,  Hersee,  10  Hun  (N.  Y.J  431; 
Dolcher  v.  Fry,  37  Barb.  (N.  Y.)  152; 
Chappel  V,  Brockway,  21  Wend.  (N. 
Y.)  157;  Spear  v.  Downing,  34  Barb. 
(N.  Y.)  522. 

Oregon,  —  Hayden  v,  Steadman.  3 
Oregon  550. 

South  Carolina.'-Douglass  v. Davie, 
3  McCord  (S.  Car.)  218. 

Tennessee.  —  Shelton  v,  Bruce,  9 
Yerg.  (Tenn.)  24;  Roper  v.  Stone, 
Cooke  (Tenn.)  497. 

C/t(iA.—¥c\t  V,  Judd,  3  Utah  414. 

Virginia. — Beverleys  v.  Holmes,  4 
Munf.  (Va.9  95;  Moseley  v.  Jones.  5 


Munf.  (Va.)  23;  Mosby  v.  Leeds,  3 
Call  (Va.)  439. 

"  This  is  essential  that  it  may  ap* 
pear  that  the  consideration  was  le- 
gally sufficient  to  support  the  promise, 
for  the  breach  of  which  the  action 
was  brought."  Moore  v.  Waddle,  34 
Cal.  145. 

A  declaration  alleging  the  payment 
of  money  by  plaintiff,  which  he  be- 
came liable  to  pay  on  account  of  de- 
fendant, and  which  it  was  the  proper 
debt  and  duty  of  defendant  to  pay, 
states  a  good  consideration.  Hun- 
tington   v.     Todd,    3     Day    (Conn.) 

465. 

Gompromitt.  —  If  the  consideration 
for  an  agreement  is  the  compromise 
of  an  action,  a  party  seeking  to  es- 
tablish such  agreement  must  allege 
that  such  compromise  was  made,  or 
he  cannot  prove  it.  Richardson  v. 
Barrick,  16  Iowa  407. 

Gontiniiiiig  Contract. — In  an  action  to 
recover  for  failure  to  continue  the 
performance  of  a  continuing  contract, 
it  is  necessary  for  the  complaint  to 
allege  a  consideration  in  order  to 
show  mutuality.  Rofolovitz  v,  Amer- 
ican Tobacco  Co.,  29  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  406. 

2.  Wills  V,  Kempt,  17  Cal.  99;  Mc- 
Carty  v.  Beach.  10  Cal.  461;  Living- 
ston v.  Tremper.  4  Johns.  (N.  Y.) 
416;  Bush  V.  Stevens,  24  Wend.  (N. 
Y.)  256;  Douglass  V,  Howland.  24 
Wend.  (N.  Y.)  35;  Montgomery  Coun- 
ty V.  Auchley,  103  Mo.  492.  See  ar- 
ticles Covenant;  Debt. 

Ezoeptions — Contracts  in  Restraint 
of  Trade. — The  general  presumption 
of  law  is  that  contracts  in  restraint  of 
trade  are  void,  and  in  an  action  on 
such  a  contract,  even  though  it  be 
under  seal,  the  declaration  will  be  in- 
sufficient if  it  show  no  other  consid- 
eration than  the  seal  imports.  Ross 
V.  Sadgbeer,  21  Wend.  (N.  Y.)  166. 
See  also  Mitchel  v.  Reynolds,  i  P. 
Wms.  181. 

Conditions  Precedent.  —  If  the  per- 
formance of  the  consideration  is  a 
condition  precedent,  it  is  necessary 
to  state  the  consideration  and  per- 
formance thereof,  i  Chitty  PI.  381; 
Moore  v.  Waddle,  34  Cal.  14^. 
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of  exchange,  and  negotiable  promissory  notes,*  all  of  which  by 
intendment  of  law  import  a  consideration. 

(2)  Statutory  Changes. — The  rule  as  stated  has  been  materially 
changed  by  legislation  in  many  jurisdictions,  where  by  statute 
any  contract  in  writing  imports  a  consideration.  In  these  juris- 
dictions it  is  not  .necessary  to  allege  a  consideration.* 

Contidoration  mnat  be  Safflcient. — But  if  a  consideration  is  stated,  it 
must  be  a  sufficient  one,  or  the  pleading  will  be  demurrable.* 

b.  Remedies  for  Failure  to  State.— Failure  to  state  a 
consideration,  or  statement  of  an  insufficient  consideration,  may 
be  taken  advantage  of  by  demurrer,  motion  in  arrest  of  judg- 
ment, or  writ  of  error.* 


1.  Moore  v.  Waddle,  34  Cal.  145; 
Winters  v.  Rush,  34  Cal.  137;  Lindell 
V.  Rokes,  60  Mo.  249;  Decker  v. 
Birhap,  Nforr.  (Iowa)  62;  Parker  v. 
Crane,  6  Wend.  (N.  Y.)  647;  Orleans 
Bank  v.  Berry,  i  Den.  (N.  Y.)  116; 
Search  v.  Miller,  9  Neb.  26;  Keesiing 
V,  Watson,  91  Ind.  579. 

2.  Alabama,  —  Click  v.  M'Afee,  7 
Port.  (Ala.)  62;  Phillips  v.  Scoggins, 
I  Stew.  &  P.  (Ala.)  28;  Chamberlain 
V.  Darrington,  4  Port.  (Ala.)  515; 
Young  V.  Foster,  7  Port.  (Ala.)  420; 
Holman  v.  Norfolk  Bank,  12  Ala. 
413;  Nesbit  V.  Bradford,  6  Ala.  746. 

California, — Williams  v.  Hall,  79 
Cal.  606;  Henke  v.  Eureka  Endow- 
ment Assoc,  100  Cal.  429. 

Where  a  contract  is  not  in  writing, 
the  consideration  therefor  must  be 
alleged.  Acheson  v.  Western  Union 
Tel.  Co.,  96  Cal.  641. 

Indiana,  —  Larsh  v,  Estep,  8  Ind. 
287;  Durland  v.  Pitcairn,  51  Ind.  426. 

Iowa. — Towsley  v.  Olds,  5  Iowa  526; 
Linder  v.  Lake,  6  Iowa  164;  Blake  v, 
Blake.  7  Iowa  46;  Henderson  v. 
Booth,  II  Iowa  212;  State  v,  Wright. 
37  Iowa  522;  Des  Moines  University 
V,  Livingston,  57  Iowa  307. 

Kansas, — See  Sprague  v,  Missouri 
Pac.  R.  Co.,  34  Kan.  347;  Way  nick 
V,  Richmond,  11  Kan.  488:  Roller  v, 
Ott,  14  Kan.  615,  in  which  it  was  held 
that  where  the  cause  of  action  is 
founded  on  a  written  contract,  and 
neither  the  petition  nor  the  written 
contract  shows  affirmatively  that 
there  was  no  consideration  therefor, 
it  will  be  presumed  prima  facie  that 
there  was  a  sufficient  consideration. 

Missouri, — Caples  v,  Branham,  20 
Mo.  244;  Montgomery  County  v, 
Auchley.  92  Mo.  126;  Taylor  v.  New- 
man, 77  Mo.  257;  Glasscock  v,  Glass- 
cock, 66  Mo.  627. 


8.  Glasscock  v,  Glasscock,  66  Mo. 
627,  in  which  it  was  held  that  a  peti- 
tion founded  on  a  written  promise  to 
pay  money,  made  in  consideration  of 
an  agreement  to  give  a  debtor  fur- 
ther time  in  which  to  make  payment, 
need  not  set  forth  the  consideration, 
but  that  if  consideration  was  pleaded 
the  time  of  •  forbearance  should  be 
stated. 

Allegation  of  Additional  Coniideratlon 
— Effoet. — If  the  declaration  alleges 
consideration  not  supported  by  the 
proof  in  addition  to  the  true  consid- 
eration, the  variance  will  be  fatal. 
Stone  V,   Knowlton,  3  Wend.  (N.  Y.) 

375. 
4.  Winston  v,  Francisco,  2  Wash. 

(Va.)  187;  Muldrow  v,  Tappan,  6  Mo. 

278;   McNulty  V,  Collins,  7  Mo.  69; 

Benden   v.   Manning,   2    N.   H.  289; 

Shelton  v,  Bruce,  9  Yerg.  (Tenn.)  24. 

In  Texas  the  remedy  is  by  demur- 
rer or  exception;  objection  by  motion 
in  arrest  of  judgment  is  too  late  after 
verdict.  Wooters  v.  International, 
etc.,  R.  Co.,  54  Tex.  298. 

A  declaration  alleging  that  A., 
being  indebted  to  plaintiflf,  gave  him 
an  order  directed  to  defendant  to 
deliver  to  plaintiff  a  certain  quantity 
of  wood;  and  that  defendant,  being 
indebted  to  A.,  accepted  the  same  and 
promised  the  delivery  of  the  wood 
according  to  the  acceptance, — is  bad 
on  demurrer,  as  not  showing  any 
consideration  for  the  acceptance  and 
promise  by  defendant.  Ford  v. 
•  Adams,  2  Barb.  (N.  Y.)  349. 

Where  the  plaintiff  declared  that 
A.,  since  deceased,  was  indebted  to 
him  so  much,  and  that  after  A.'s 
death,  in  consideration  of  the  prem- 
ises, and  that  plaintiff,  at  the  instance 
of  the  defendant,  *'  would  forbear  and 
give  day  of  payment  of  the  debt"  (not 
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c.  How  Pleaded — (i)  Executory  Consideration, — ^When  it  is 
necessary  to  allege  a  consideration,  it  should  be  stated  truly,  and 
proved  as  laid,^  as  a  variance  between  the  consideration  alleged 
and  the  one  proven  will  be  fatal  to  a  recovery.* 

Whole  Coniideration  Stated. — So  also  it  is  necessary  to  state  the 
whole  consideration.* 

Fartioniarity. — And  the  consideration  must  be  stated  with  such 
particularity  as  will  enable  the  court  to  say  whether  or  not  it  is 
sufficient.* 

Sui&eieney. — Finally,  the  consideration  as  stated  must  be  sufficient 
to  support  the  action.* 

(2)  Remedies  for  Defective  Statement, — If  the  statement  of  con- 
sideration is  merely  defective,  such  defect  can  only  be  taken 
advantage  of  by  special  demurrer.*  And  a  defective  statement 
of  consideration  will  be  cured  by  verdict.'' 

508;  Curley  v.  Dean,  4  Conn.  259: 
De  Forrest  v.  Frary.  6  Cow.  (N.  Y.) 
151;  Lansing  v,  M'Killip,  3  Cai.  (N. 
Y.)  286;  Brooks  v.  Lowrie,  i  Nott  k 
M.  (S.  Car.) 342;  Benden  v.  Manning, 
2  N.  H.  289;  Carrell  v.  Collins,  3 
Bibb  (Ky.)  429;  James  v,  Adams,  8 
W.  Va.  568;  Webster  v.  Hodgklns. 
25  N.  H.  128;  Miles  v,  Sheward,  8 
East  7. 

'*  In  declaring  on  a  simple  contract 
it  is  necessary  to  state  the  whole  con- 
sideration expressly  and  formally, 
correspondent  with  the  facts  in  the 
case,  and  coextensive  with  the  con- 
tract, for  a  variance  between  the  con- 
tract alleged  and  the  contract  proved 
is  fatal  on  trial."  Hendrick  v.  Secly, 
6  Conn.  176. 

In  an  action  for  damages  for  failure 
or  refusal  to  perform,  the  declaration 
must  state  the  entire  consideration, 
and  the  entire  act  to  be  done  in  virtue 
of  the.  consideration;  and  the  proof 
must  correspond  with  the  allegations. 
James  v,  Adams,  8  W.  Va.  568. 

4.  Windell  v,  Hudson,  102  Ind.  521. 
See  also  Brush  v,  Raney,  34  Ind.  416; 
Leach  ty.  Rhodes,  49  Ind.  291. 

In  an  action  against  B  as  the  guard- 
ian of  A,  stating  a  promise  arising 
from  a  contract  made  by  A  with  the 
consent  of  B,  the  consideration  for 
such  promise  must  be  so  alleged  as 
to  show  the  nature  of  it,  the  general 
averment  of  a  valuable  consideration 
being  insufficient.  Rossiter  v.  Marsh, 
4  Conn.  196. 

5.  Bruner  v.  Stout,  Hard.  (Ky.)  233- 

6.  Andrews  v.  Whitehead.  13  East 
102. 

7.  Shaw  V.  Redmond,  11  S.  &  R- 
(Pa.)  27. 


stating  to  whom  he  was  to  forbear), 
the  defendant  promised,  etc. — held^  on 
demurrer,  to  be  no  consideration  for 
the  promise;  for  a  promise  can  only 
be  sustained  on  a  consideration  of 
benefit  to  the  defendarit  or  of  detri- 
ment to  the  plaintiff;  and  unless  there 
were  some  person  whom  the  plaintiff 
could  have  sued  for  his  debt,  his  for- 
bearance was  no  detriment  to  him. 
Jones  V.  Ashburnham,  4  East  455. 

1.  Favor  v,  Philbrick,  7  N.  H.  326; 
Moore  v.  Ross,  7  N.  H.  528;  Benden 
V.  Manning,  2  N.  H.  289;  New  Hamp- 
shire Mut.  F.  Ins.  Co.  V,  Hunt,  30  N. 
H.  219;  Smith  V,  Wheeler,  29  N.  H. 
342;  Mitchell  V.  Gile,  12  N.  H.  390; 
Streeter  v,  Sumner,  19  N.  H.  518; 
Smith  V,  Barker,  3  Day  (Conn.)  312; 
Hendrick  v.  Seely,  6  Conn.  176;  Rus- 
sell v.  Slade,  12  Conn.  455;  Carrell  v. 
Collins,  2  Bibb  (Ky.)  429;  DeForrest 
v.  Frary,  6  Cow.  (N.  Y.)  151;  Clarke 
V.  Gray,  6  East  564;  Miles  v.  Sheward, 
8  East  7;  Rex  v,  Robinson,  Cro.  Eliz. 

Averment  by  Way  of  Redtal. — A  com- 
plaint which  contains  no  averment  of 
consideration  except  by  way  of  re- 
cital is  insufficient.  Shafer  v.  Bear 
River,  etc.,Water,etc,,Co.,  4Cal.  294. 

2.  Scott  V,  Baker,  3  W.  Va.  285; 
Connolly  v,  Cottle,  i  111.  365;  Sheehy 
V,  Mandeville,  7  Cranch  (U.  S.)  208. 
See  also  cases  cited  in  preceding  note. 

Variance.— Where  it  appears  that 
the  promise  was  made  on  the  consid- 
eration alleged  and  also  on  another, 
the  variance  between  the  pleading 
and  the  proof  will  be  fatal.  Carrell 
V,  Collins,  2  Bibb  (Ky.)  429. 

8.  Hendrick  r,  Seely,  6  Conn.  176; 
Russell  V,  South  Britain  Soc,  9  Conn. 
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(3)  Executed  Consideration, — Where  a  promise  is  grounded  on 
an  executed  consideration,  it  must  be  alleged  that  the  considera- 
tion was  rendered  on  the  request  of  the  party  promising ;  ^  or  at 
least  it  must  appear  that  the  party  promising  was  under  a  moral 
obligation  to  do  the  act  himself,  or  procure  it  to  be  done.* 

(4)  Consideration  Partially  Frivolous^  Void^  or  Illegal. — For  a 
treatment  of  this  subject  see  articles  ASSUMPSIT,  COVENANT,  and 

Debt.* 

(5)  Concurrent  Consideration, — If  the  promise  of  one  party  is 
the  consideration  for  the  promise  of  the  other,  the  promise  must 
be  concurrent  and  obligatory  on  both  at  the  same  time,  and  the 
declaration  should  so  allege.^ 


1.  Indiana, — Goldsby  v.  Robertson, 
I  Blackf.  (Ind.)  246. 

Kentucky, — Howard  v.  Chiles,  8  B. 
Mon.  (Ky.)  377. 

Maine, — Jewett  v,  Somerset,  I  Me. 
128. 

Afassachusetts, — Balcom  v,  Craggin, 
5  Pick.  (Mass.)  295;  Train  v.  Gold,  5 
Pick.  fMass.)  295;  Mills  v.  Wyman,  3 
Pick.  (Mass.)  207. 

New  York,  —  Herendeen  v,  De- 
Witt,  49  Hun  (N.  Y.)  53;  Parker  v. 
Crane,  6  Wend.  (N.  Y.)  647;  Leland 
V.  Douglass,  I  Wend.  (N.  Y.)  492; 
Livingston  r/.  Rogers,  i  Cai.  (N.  Y.) 
586;  Comstock  V.  Smith,  7  Johns.  (N. 
Y.)  87;  Hicks  V,  Burhans,  10  Johns. 
(N.  Y.)  243;  Oatfield  v.  Waring,  14 
Johns.  (N.  Y.)  188;  Doty  v.  Wilson, 
14  Johns.  (N.  Y.)  378;  ChaflFee  v, 
Thomas,  7  Cow.  (N.  Y.)  358;  Spear 
V,  Downing,  34  Barb.  (N.  Y.)  522. 

Pennsylvania. — Stoever  v,  Stoever, 
9  S.  &  R.  (Pa.)  434. 

Vermont, — Harding  z/.  Cragie,  8  Vt. 
501. 

United  States, — Lonsdale  v.  Brown, 
4  Wash.  (U.  S.)  148. 

England,  —  Hayes  v,  Warren,  2 
Stra.  933;  King  v.  Sears,  2  C.  M.  & 
R.  48. 

It  is  only  necessary  in  cases  of  ex- 
ecuted considerations  to  allege  that 
the  consideration  for  defendant's 
promise  was  in  writings  moved  at  his 
special  instance  and  request.  King 
V,  Sears.  2  C.  M.  &  R.  48,  5  Tyr.  587. 

Aider  by  Verdict. — Laying  a  consid- 
eration executed  in  assumpsit  with- 
out previous  request  is  bad  on  de- 
murrer, but  is  cured  by  verdict. 
Stoever  v.  Stoever,  9  S.  &  R.  (Pa.) 
434.  Conira^  Harding  v,  Cragie,  8 
Vt.  501. 

8.    Comstock   v.    Smith,   7  Johns. 


(N.  Y.)87;  Goldsby  v,  Robertson,  i 
Blackf.  (Ind.)  246. 

"  The  general  position  that  a  moral 
obligation  is  a  sufficient  considera- 
tion for  an  express  promise  is  to  be 
limited  in  its  application  to  cases 
where,  at  some  time  or  other,  a  good 
or  valuable  consideration  has  ex- 
isted." Mills  V,  Wyman,  3  Pick. 
(Mass.)  211.  See  also  Cook  v.  Brad- 
ley, 7  Conn.  57;  Littlefield  v,  Shee,  2 
B.  &  Ad.  811,  22  E.  C.  L.  187:  Parker 
V,  Carter,  4  Munf.  (Va.)  273;  Chand- 
ler V,  Hill,  2  Hen.  &  M.  (Va.)  124; 
McPhersofl  v,  Rees,  2  P.  &  W.  (Pa.) 
521;  Greeves  v.  M'Allister,  2  Binn. 
(Pa.)  591;  Pennington  v,  Gittings,  2 
Gill  &  J.  (Md.)  208;  Smith  v.  Ware. 
13  Johns.  (N.  Y.)  259;  Edwards  v, 
Davis,  16  Johns.  (N.  Y.)  281.  Contra^ 
Glass  V,  Beach,  5  Vt.  172;  Barlow  v. 
Smith,  4  Vt.  139;  Canal  Fund  Com'rs 
V.  Perry.  5  Ohio  58. 

8.  In  Indiana  a  plaintifif  or  claim- 
ant has  the  right  to  set  up  as  many 
considerations  as  he  chooses,  and  if 
he  succeeds  in  establishing  any  one 
of  them  which  is  valid  and  ade- 
quate, it  is  sufficient.  Barnett  v, 
Franklin  College,  10  Ind.  App.  103. 

4.  Kirkby  v.  Coles,  Cro.  Eliz.  137; 
Wain  V,  Warlters,  5  East  10;  Clayton 
V.  Jennings,  2  W.  Bl.  706;  Payne  v. 
Cave,  3  T.  R.  148;  Kingston  v.  Phelps, 
Peakes  N.  P.  227;  Woods  v.  Rice,  4 
Met.  (Mass.)  481;  Livingston  v.  Rog- 
ers, I  Cai.  (N.  Y.)  583;  Tucker  v. 
Woods,  12  Johns.  (N.  Y.)  190;  Keep 
V,  Goodrich,  12  Johns.  (N.  Y.)  397; 
James  v,  Fulcrod,  5  Tex.  512;  Mis- 
sisquoi  Bank  v,  Sabin,  48  Vt.  239. 

As  to  allegations  of  performance 
see  also  4.  Performance^  infra, 

A  declaration  for  not  fattening 
cattle,   showing    an    agreement,    by 
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4.  Performance— ^?.  Conditions  Precedent. — See  for  a  full 
discussion  of  this  subject  the  article  CONDITIONS  PRECEDENT. 

b.  Conditions  Concurrent.— As  to  what  allegations  regard- 
ing performance,  readiness  to  perform,  or  tender  of  performance 
should  be  made  where  there  are  reciprocal  covenants  or  mutual 
conditions  to  be  performed  at  the  same  time,  the  authorities  arc 
not  agreed.  One  line  of  decisions  holds  that  in  such  case  it  will 
be  sufficient  for  the  plaintiff  to  allege  performance  or  a  readiness 
to  perform.*  On  the  other  hand,  there  are  decisions  which  hold 
that  the  mere  averment  of  readiness  or  willingness  to  perform  is 
insufficient,  and  that  it  is  essential  for  the  plaintiff  to  allege  an 
actual  tender  of  performance,  and  this  rule  is  undoubtedly  sup- 
ported by  the  weight  of  authority.* 


which  the  plaintiff  was  to  deliver  to 
the  defendant  cattle  to  be  pastured 
and  fattened  at  a  certain  price  that 
the  plaintifif  promised  to  pay,  and 
that,  the  agreement  being  assented 
to  by  both  parties,  the  cattle  were 
afterwards,  to  wit,  on  the  day  and 
year  before  mentioned,  delivered  to 
the  defendanr,  who  then  and  there 
promised  to  fatten  and  pasture  them, 
— is  bad  after  verdict  for  want  of 
stating  that  the  defendant's  promise 
was  in  consideration  of  the  plaintiff's 
promise,  or  of  his  delivering  the 
cattle.  Whitall  v,  Morse.  5  S.  &  R. 
(Pa.)  358. 

1.  Rawson  v,  Johnson,  i  East  203; 
Van  Norman  v,  Wheeler,  13  Tex.  316; 
Porter  v.  Rose,  12  Johns.  (N.  Y.)  209; 
Topping  V.  Root,  5  Cow.  (N.  Y.)  404; 
West  V.  Emmons,  5  Johns.  (N.  Y.) 
179;  Neis  V.  Yocum,  9  Sawy.  (U.  S.) 
24;  Jones  V,  Mial,  79  N.  Car.  164; 
Braswell  v.  Pope,  82  N.  Car.  57; 
Ducker  v.  Cochrane,  92  N.  Car.  597. 

In  an  action  on  a  contract  involv- 
ing performance  of  reciprocal  acts 
between  plaintiff  and  defendant, 
plaintiff  must  aver  and  show  a  readi- 
ness and  willingness  to  perform  on 
his  part.  Jones  v.  Mial,  79  N.  Car. 
164. 

Nondelivery  under  Contract  of  Sale. — 
In  an  action  for  nondelivery  of  mer- 
chandise contracted  to  be  delivered 
on  request  at  a  certain  price,  plain- 
tiff need  only  allege  a  request,  and  a 
readiness  and  willingness  to  pay  the 
contract  price;  he  need  not  allege  an 
actual  tender  thereof.  Rawson  v, 
Johnson,  I  East  203. 

In  an  action  for  nondelivery  of 
goods  under  a  contract  by  which  they 
were  to  be  delivered  at  a  designated 


time  and  place,  plaintiff  to  pay  a 
stipulated  price  therefor,  it  was  held 
sufficient  for  plaintiff  to  allege  and 
prove  a  readiness  and  willingness  on 
his  part  to  receive  and  pay  for  the 
goods  at  all  times.  Porter  r.  Rose. 
12  Johns.  (N.  Y.)  209. 

2.  California. — Heine  v,  Treadwell, 
72  Cal.  217;  Englander  v.  Rogers.  41 
iCal.  420. 

Indiana,  —  Van  kirk  v.  Talbot,  4 
Biackf.  (Ind.)  367. 

Massachusetts. — Swan  v,  Drury,  22 
Pick.  (Mass.)4S5;  Hunt  v.  Livermorc, 

5  Pick.  (Mass.)  395:  Howland  v. 
Leach,  11  Pick.  (Mass.)  151:  Kane  v. 
Hood,  13  Pick.  (Mass.)  281;  Dana  p. 
King,  2  Pick.  (Mass.)  155. 

Mississippi.  —  Morrison  v.  Ives,  4 
Smed.  &  M.  (Miss.)  652. 

New  Jersey. — Harvey  v.  Trenchard, 

6  N.  J.  L.  126;  Johnson  v.  Applegate, 

1  N.  J.  L.  271;  Ackley  r.  Richman,  10 
N.  J.  L.  304. 

New  York. — Jones  v,  Gardner,  10 
Johns.  (N.  Y.)  266;  Gazley  v.  Price, 
16  Johns.  (N.  Y.)  267;  Parker  v.  Par- 
mele,  20  Johns.  (N.  Y.)  130;  Johnson 
».  Wygant,  11  Wend.  (N.  Y.)  49; 
Green  v.  Reynolds,  2  Johns.  (N.  Y.) 
207;  Payne  v.  Lansing,  2  Wend.  (N. 
Y-)  525;  Williams  If.  Healey,  3  Den. 
(N.  Y.)  363;  Lester  v,  Jewett,  11  N. 
Y.  453;  Dunham  v.  Pettee,  8  N.  Y.  512. 

Ohio.  —  Campbell  v..  Gittings,  19 
Ohio  347. 

Pennsylvania. — Adams  v.  Williams, 

2  W.  &  S.  (Pa.)  227. 

England. — Goodisson  v.  Nunn.  4  T. 
R.  764;  Phillips  V.  Fielding.  2  H.  Bl. 
123;  Collins  V.  Gibbs,  2  Burr.  899; 
Callonel  v,  Briggs,  i  Salk.  112;  Jones 
V.  Barkley,  2  Doug.  684. 

When  two  parties  contract  to  do 
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c.  Independent  Covenants  ~(i)  Rule  as  to''  Allegations  of 

Performance. — Where  there  are  several  covenants,  promises,  or 
agreements  which  are  independent  of  each  other,  one  party  may 
bring  an  action  for  a  breach  without  averring  or  proving  per- 
formance on  his  part,  and  it  is  no  excuse  for  the  defendant  to 
allege  in  his  plea  a  breach  on  the  part  of  the  plaintifiF.^ 


each  a  certain  thing  for  the  other  on 
the  same  day,  and  the  thing  to  be 
done  by  the  one  is  the  consideration 
for  that  which  is  to  be  done  by  the 
other,  the  one  who  would  compel  the 
performance  must  show  an  offer  and 
a  readiness  to  do  what  is  to  be  done 
on  his  part.  Dana  v^  King,  2  Pick. 
(Mass.)  155. 

Contraet  for  Bale  of  Xerohandiio. — In 
an  action  for  failure  to  deliver  corn, 
under  an  agreement  that  defendant 
should  deliver  it  at  a  certain  place 
within  a  month  from  date  of  sale, 
plaintiff  averred  that  he  was  ready 
and  willing  to  receive  the  corn,  but 
that  defendant  did  not  deliver  it.  It 
was  held  that  the  delivery  of  the  corn 
by  defendant  and  the  payment  there- 
for by  plaintiff  were  to  be  done  at  the 
same  time,  and  that  as  plaintiff  had 
not  averred  a  readiness  to  pay,  the 
action  must  fail.  Morton  v.  Lamb, 
7  T.  R.  121. 

Contraeti  for  Sale  of  Land.  —  Where 
A  covenanted  to  sell  land  to  B  and 
to  execute  a  conveyance  to  him  on 
a  certain  day,  B  at  the  same  time  to 
give  bond  for  the  purchase  money, 
payable  at  a  future  day,  it  was  held, 
in  an  action  by  B  against  A  for  breach 
of  the  contract,  that,  the  covenants 
being  dependent,  it  was  necessary 
for  plaintiff  to  allege  a  tender  of  per- 
formance on  his  part.  Williams  v, 
Healey,  3  Den.  (N.  Y.)  363. 

Where  A  agreed  to  sell  his  estate  to 
B  for  a  certain  sum  of  money  on  or 
before  a  particular  day,  in  considera- 
tion whereof  B  agreed  to  pay  that 
sum  on  or  before  the  day,  and  in 
case  of  failure  to  pay  twenty-one 
pounds,  it  was  held  that  the  cove- 
nants were  dependent,  and  that  A 
could  not  recover  the  twenty-one 
pounds  without  showing  the  convey- 
ance on  his  part  or  a  tender  of  con- 
veyance. Goodisson  v,  Nunn,  4  T.  R. 
761. 

Where  one  party  agrees  to  execute 
a  conveyance  of  land  to  another  on  a 
certain  date,  and  the  latter,  in  con- 
sideration thereof,  agrees  to  pay  a 


stipulated  price  therefor  on  that 
date,  the  former  cannot  recover  for 
a  breach  of  the  agreement  upon  an 
averment  that  he  was  "at  the  day 
ready  and  willing  to  convey,"  but 
must  allege  an  actual  tender  or  offer 
to  convey.  Parker  v.  Parmele,  20 
Johns.  (N.  Y.)  130. 

Where  plaintiff  covenanted  to  exe- 
cute and  deliver  to  defendant  a  deed 
for  certain  land  on  a  certain  date,  and 
defendant  covenanted  on  his  part  to 
pay  plaintiff  one  thousand  dollars  on 
the  date  of  delivery  of  the  deed  and 
a  further  sum  at  a  subsequent  date, 
the  declaration,  in  an  action  by  plain- 
tiff for  breach  of  such  agreement, 
must  aver  a  tender  of  a  deed,  or  it  will 
be  insufficient.  Green  r.  Reynolds, 
2  Johns.  (N.  Y.)  207. 

What  ifl  a  Sufficient  Allegation  of  Ten- 
der of  Performance. — In  an  action  for 
breach  of  an  agreement  to  attend  at 
a  certain  place  and  receive  a  con- 
veyance of  land  from  plaintiff  to  de- 
fendant, an  allegation  that  plaintiff 
attended  at  the  time  and  place  ap- 
pointed," ready  prepared  and  offering 
to  execute  the  conveyance  according 
to  the  said  agreement;  but  that 
defendant  did  not  attend,  and  re- 
fused to  accept  the  same  and  to  per- 
form the  agreement  on  his  part,"  is 
a  sufficient  averment  by  plaintiff  of 
an  offer  to  perform.  Miller  v.  Drake, 
I  Cai.  (N.  Y.)  45. 

In  an  action  for  failure  to  convey 
land  according  to  contract,  an  alle- 
gation that  the  vendee  is  ready  and 
willing  to  accept  the  property  and 
pay  therefor  according  to  the  pro- 
visions of  the  contract,  is  not  equiva- 
lent to  an  averment  of  payment,  or 
of  an  offer  to  pay  under  ordinary 
circumstances.  Bailey  v.  Lay,  18 
Colo.  405. 

1.  Sumner  v.  Parker,  36  N.  H.  449; 
Ware  v.  Cappel,  Sty.  186;  Thorp  v. 
Thorp,  12  Mod.  464;  Payne  v.  Bettis- 
worth,  2  A.  K.  Marsh.  (Ky.)  427; 
Long  V.  Caffrey,  93  Pa.  St.  526;  Smith 
V.  Crews,  2  Mo.  App.  272;  Turner  v. 
Mellier,  59  Mo.  526;  Sampson  z/.  Som- 
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(2)  Haw  Independent  Covenants  Determined .^ — About  this  rule 
there  is  no  dispute,  but  the  difficulty  in  applying  it  consists  in  the 
determination  of  what  are  and  what  are  not  independent  cove- 
nants. On  this  question  the  courts  are  neither  clear  nor  con- 
sistent,  but  a  few  general  rules  have  been  laid  down  for  the 
pleader's  guidance,  which  nnay  be  stated  as  follows : 

Where  a  covenant  goes  only  to  a  part  of  the  consideration  on 
both  sides,  and  defendant  has  actually  received  a  partial  benefit, 
and  the  breach  on  the  part  of  the  plaintiff  may  be  compensated 
in  damages,  it  is  an  independent  covenant,  and  an  action  may  be 
maintained  against  the  defendant  without  an  averment  of  per- 
formance by  the  plaintifiF.* 


erset  Iron  Works  Co.,  6  Gray  (Mass.) 
130;  Manning  v.  Brown,  10  Me.  49; 
Bobo  V,  Martin,  i  Spears  (S.  Car.) 
26;  Gourdin  v,  Davis,  2  McCord  (S. 
Car.)  514;  Gibson  v,  Newman,  i  How. 
(Miss.)  341;  Dey  v,  Dox,  9  Wend.  (N. 
Y.)  139. 

Contract^How  Conitrued.— In  con- 
struing an  agreement,  there  are  no 
technical  rules  to  determine  whether 
its  stipulations  are  dependent  or  in- 
dependent, but  every  agreement  is 
to  be  judged  according  to  its  own 
terms  and  the  nature  of  the  transac- 
tion to  which  it  relates,  so  as  best  to 
give  efiect  to  the  intention  of  the 
parties.  Dwiggins  v*  Shaw,  6  Ired. 
(N.  Car.)  46;  Freeland  v.  Mitchell,  8 
Mo.  487;  Turner  v.  Mellier,  59  Mo. 
526;  Todd  V,  Summers.  2  Gratt.  (Va.) 
167;  M'Crelish  v.  Churchman,  4 
Rawle  (Pa.)  26;  Wright  v,  Smyth,  4 
W.  &  S.  (Pa.)  527;  Loud  V.  Pomo- 
na Land,  etc.,  Co.,  153  U.  S.  576; 
Goodwin  v,  Lynn,  4  Wash.  (U.  S.) 
714;  Hotham  v.  East  India  Co.,  i  T. 
R.  645;  Porter  v,  Shephard,  6  T.  R. 
668;  Morton  v.  Lamb,  7  T.  R. 
127. 

The  Bute  Applied. — In  consideration 
of  the  payment  to  plaintiff  by  defend- 
ants of  a  certain  sum  of  money  on  a 
certain  day  and  the  delivery  to  plain- 
tiff of  certain  notes  (without  stating 
any  time  for  the  delivery),  plaintiff 
agreed  to  assign  to  defendants  all  his 
interest  in  a  bid  made  by  him  on  cer- 
tain land  and  his  interest  in  a  judg- 
ment therein.  Held^  that  where  de- 
fendants failed  to  pay  the  money  on 
the  date  specified,  plaintiff  could  sue 
therefor  without  alleging  perform- 
ance of  or  an  offer  to  perform  the 
agreement  on  his  part,  since  the 
agreement  to  pay  the  money  was  an 


independent  undertaking.  Smith  v. 
Betts,  16  How.  Pr.  (N.  Y.  Supreme 
Ct.)  251. 

On  a  contract  for  the  sale  of  the 
method  of  making  a  certain  patent 
medicine  and  of  the  exclusive  right 
to  manufacture  and  sell  it,  the  vendor 
agreed  not  to  divulge  the  method  of 
making  it  to  any  other  person,  and 
not  to  manufacture  or  sell  it  him- 
self, and  in  consideration  therefor  the 
vendee  agreed  to  pay  a  certain  sum 
of  money  in  instalments  at  specified 
times.  In  an  action  on  this  contract  it 
was  held  that  the  defendant's  cove< 
nants  were  independent,  and  that  it 
was  unnecessary  to  allege  perform- 
ance by  the  vendor  in  order  to  recover 
the  money  due.  Hard  r.  Seeley,  47 
Barb.  (N.  Y.)428. 

Where  a  person  leases  a  farm  and 
agree»"  to  furnish  house  and  garden, 
and  pasture  for  one  cow,  and  put  the 
farm  in  good  repair,"  he  can  main- 
tain an  action  for  rent  without  alleg- 
ing performance  of  such  agreements. 
The  remedy  of  the  lessee  is  by  coun- 
ter-claim for  damages.  Pickens  v, 
Bozell,  II  Ind.  275. 

1.  For  a  more  extended  treatment 
of  this  subject  see  article  Conditions 
Precedent. 

2.  Payne  v.  Bettisworth,  2  A.  K. 
Marsh.  (Ky.)  427;  Pordage  v.  Cole,  i 
Saund.  320  *;  Boone  v.  Eyre,  ^Ud  in 
St.  Albans  v.  Shore,  i  H.  BI.  273! 
Keenan  v.  Brown,  21  Vt.  86;  Bennet 
V.  Pixley,  7  Johns.  (N.  Y.)  249:  Tomp- 
kins V,  Elliot,  5  Wend.  (N.  Y.)  496; 
Lucas  w.  Clemens,  7  Mo.  367;  Morion 
V.  Kane,  18  Ind.  191;  Pickens  r.  Bo- 
zell, II  Ind.  27s;  Boyle  v.  Guysinger. 
12  Ind.  273;  Obermyer  t».  Nichols,  6 
Binn.  (Pa.)  159;  Bream  v.  Marsh.  4 
Leigh  (Va.)  2i;  Tait  v.  Tait,  6  Leigh 
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When  a  day  is  appointed  for  the  payment  of  money,  or  a  part  of 
it,  or  for  doing  any  other  act,  and  the  day  is  to  arrive  after  the 
thing  is  to  be  performed  which  is  the  consideration  of  the  money 
or  other  act,  no  action  can  be  maintained  for  the  money  or  for 
not  doing  such  other  act  before  performance.* 

If  a  day  be  appointed  for  the  payment  of  money,  or  a  part  of 
it,  or  for  doing  any  other  act,  and  the  day  is  to  arrive,  or  may 
arrive,  before  the  thing  is  to  be  performed  which  is  the  considera- 
tion of  the  money  or  other  act,  an  action  may  be  brought  for  the 
money,  or  for  not  doing  such  other  act  before  performance ;  for 
it  appears  that  the  party  relied  upon  his  remedy,  and  did  not 


(Va.)  165;  Lewis  v.  Weldon,  3  Rand. 
(Va.)  71. 

Beafon  for  Bale. — Where  a  party  has 
received  a  part  of  the  consideration 
for  his  agreement,  it  would  be  unjust 
that,  because  he  has  not  had  the 
whole,  he  should  enjoy  that  part 
without  paying  or  doing  anything 
for  it;  and  therefore  the  law  obliges 
him  to  perform  the  agreement  on  his 
part,  and  leaves  him  to  his  remedy, 
to  recover  any  damages  he  has  sus- 
tained in  not  having  received  the 
whole  consideration.  Pordage  r. 
Cole,  I  Saund.  320  b\  Payne  v,  Bet- 
tisworth,  2  A.  K.  Marsh.  (Ky.) 
429. 

Sale. — A  sold  a  tract  of  land  and  a 
number  of  negroes  to  B,  and  cove- 
nanted that  he  had  good  title  and  was 
possessed  of  the  negroes.  B  cove- 
nanted that,  A  well  and  truly  per  form'- 
ing  all  things  on  his  part,  he,  B, 
would  pay  a  certain  annuity.  In  an 
action  for  the  annuity  B  pleaded 
that  A  was  not  legally  possessed  of 
the  negroes.  It  was  held  that  the 
plea  was  bad;  for  if  such  plea  were 
allowed,  the  fact  that  any  one  negro 
was  not  the  property  of  A  would,  on 
the  same  principle,  bar  the  action 
for  the  price  of  the  land  or  the  rest 
of  the  negroes,  though  B  was  en- 
joying the  profit  on  all  but  one. 
Boone  v.  Eyre,  cited  in  St.  Albans  v. 
Shore,  i  H.  Bl.  273. 

Lease. — Where  A  by  articles  of 
agreement  leased  a  mill,  etc.,  to  B 
for  four  years,  in  consideration  of 
an  annual  rent  which  B  covenanted 
to  pay,  and  A  by  the  same  articles 
covenanted  to  build  a  house  of  par- 
ticular dimensions  and  quality,  ad- 
joining the  mill-house,  before  a  cer- 
tain day  after  the  commencement  of 
the  lease,  and  to  make  certain  im- 
provements in  the  mill,  and  the  de- 
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fendant  entered  and  used  the  mill, 
etc. — held^  that  in  an  action  upon  the 
covenant  to  pay  the  rent  it  was  not 
necessary  to  aver  or  prove  perform- 
ance of  the  covenant  to  build  and 
improve;  and  that  if  the  landlord 
omitted  to  perform  the  covenants 
according  to  their  meaning,  the  jury 
might  deduct  an  equivalent  from  the 
rent.  Obermyer  v,  Nichols,  6  Binn. 
(Pa.)  159. 

Building  Contract.— Plaintifif^and  de- 
fendant agreed  to  build  a  mifi  on  de- 
fendant's land,  each  to  pay  a  propor- 
tion of  the  expenses  of  building.  The 
mill  was  to  be  operated  for  their  joint 
benefit  for  a  term  of  years,  at  the  end 
of  which  time,  if  necessary,  the  mill 
was  to  be  rebuilt,  the  parties  to  share 
equally  in  the  expense  of  rebuilding. 
The  contract  further  provided  that 
the  mill,  if  rebuilt,  should  become  the 
sole  property  of  defendant,  and  that 
he  should  reimburse  plaintiff  for  his 
expenditures  both  in  the  old  and  the 
new  building.  Shortly  after  the  mill 
was  built  it  was  destroyed  by  a 
freshet,  and  was  not  rebuilt  because 
of  plaintiff's  refusal  to  contribute  to 
the  expenses.  By  a  new  contract  de- 
fendant bound  himself  to  pay  plain- 
tiff for  his  expenditures  on  the  mill 
destroyed  if  ascertained  within  ten 
years.  It  was  held,  on  a  bill  for  ac- 
counting by  plaintiff  against  defend- 
ant to  ascertain  the  amount  of  plain- 
tiff's expenditures,  that  the  covenants 
in  the  first  contract  were  independent ; 
and  that,  though  plaintiff  refused  to 
rebuild,  he  might  maintain  an  action 
for  the  amount  of  his  expenditures 
on  the  mill  destroyed,  without  alleg- 
ing performance  of  his  agreement  to 
share  the  expense  of  rebuilding. 
Tait  V,  Tait,  6  Leigh  (Va.)  154. 

1.   Thorp  w.   Thorp,  12  Mod.  462; 
Pordage  v.  Cole,  x  Saund.  320  b. 
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intend  to  make  the  performance  a  condition  precedent ;  and  so  it 
is  when  no  time  is  fixed  for  the  performance  of  that  which  is  the 
consideration  of  the  money  or  other  act.^ 

Some  decisions,  however,  limit  the  operation  of  this  rule,  at 
least  to  the  extent  of  holding  that  if  only  a  part  of  the  considera- 
tion is  to  be  paid  before  the  entire  service  is  to  be  performed  the 


1.  England. — Pordage  v.  Cole,  i 
Saund.  320  b\  Terry  v.  Duntze,  2  H. 
Bl.  389;  Pool  V,  Tolcelser,  48  Edw. 
III.  in  7  Rep.  10  b\  Thorp  v.  Thorp, 
12  Mod.  460;  Peelers  v.  Opie,  2  Saund. 
350;  Wilks  V.  Smith,  10  M.  &  W.  355; 
Eastern  Counties  R.  Co.  v.  Philipson, 
16  C.  B.  2,  81  E.  C.  L.  2;  Norwich 
V.  Norfolk  R.  Co.,  4  El.  &  Bl.  397, 
82  E.  C.  L.  397;  Northampton  v. 
Parnell,  15  C.  B.  630,  80  E.  C.  L. 
630. 

Kentucky, — Craddock  v.  Aldridge, 
2  Bibb  (Ky.)  15;  Mason  v.  Chambers, 
4  Litt.  (Ky.)  253. 

New  York, — Underbill  v.  Saratoga, 
etc.,  R.  Co.,  20  Barb.  (N.  Y.J  455; 
Havens  v.  Bush,  2  Johns.  (N.  Y.)  387; 
Seers  v.  Fowler,  2  Johns.  (N.  Y.)  272; 
Wilcox  V.  Ten  Eyck,  5  Johns.  (N.  Y.) 
78. 

Pennsylvania, — Edgar  v,   Boies,  11 
S.  &  R.  (Pa.)  445;  Stevenson  v,  Klep- 
pinger,  5  Watts  (Pa.)  420 ;  Lowry  v. 
Mehaffy,  10  Watts  (Pa.)  387. 

Part  Consideration  Payable  before 
Performance. — Where  a  contract  pro- 
vided that  plaintiff  should  .finish  a 
building  by  a  given  day,  and  that 
defendant  should  pay  part  of  the  con- 
sideration by  instalments  as  the  build- 
ing should  proceed,  and  the  remaining 
part  of  the  consideration  when  the 
building  should  be  completed,  it  was 
held  that  the  covenants  were  inde- 
pendent, because  the  several  instal- 
ments were  to  be  paid  before  the 
whole  was  performed,  and  when  only 
a  part  of  the  service  was  performed, 
and  that  plaintiff  might  maintain  his 
action  for  the  entire  consideration 
without  any  averment  of  performance 
on  his  part.  Terry  v,  Duntze,  2  H. 
Bl.  389. 

Where  a  contract  for  the  sale  of 
land  binds  the  vendee  to  pay  the 
consideration  therefor  within  five 
years,  with  interest  payable  semi- 
annually, and  the  vendor  to  execute 
conveyance  on  the  payment  of  the 
poirchase  money,  or  sooner,  upon  the 
vendee's  executing  a  bond  or  mort- 
gage  to  -secure   payment,   if  no  de- 


mand be  made  upon  the  vendor  for 
the  conveyance  he  may,  upon  failure 
to  pay  the  interest,  maintain  an  ac- 
tion against  the  vendee  for  its  re- 
covery without  previous  tender  of  a 
conveyance.  Lowry  v,  Mehaffy,  10 
Watts  (Pa.)  387. 

Entire  Consideration  Payable  Mve  Per- 
formanee. — *'  If  the  agreement  be  that 
A  shall  have  the  horse  of  B,  and  A 
agree  that  B  shall  have  his  money, 
they  may  make  it  so,  and  then  there 
needs  no  averment  of  performance  to 
maintain  an  action  on  either  side; 
but  if  it  appear  by  the  agreement 
that  the  plain  intent  of  either  party 
was  to  have  the  thing  to  be  done  to 
him  performed,  before  his  doing  what 
he  undertakes  of  his  side,  it  mast 
be  then  averred."  Thorp  r.  Thorp, 
12  Mod.  464. 

Covenants  in  a  contract  for  the 
sale  of  land  which  bind  the  vendee 
to  pay  a  portion  of  the  purchase 
money  in  one  year  and  the  balance 
in  five  equal  annual  instalments,  and 
which  provide  that,  on  payment  of 
the  sums  of  money,  and  fulfilment  of 
the  agreements  to  be  performed  by  the 
vendee,  the  vendor  shall  convey  the 
land  mentioned  in  the  contract,  are 
independent  covenants,  and  it  is  no 
excuse  for  nonpayment  that  the  ven- 
dor cannot  give  a  good  title.  Cham- 
pion V.  White,  5  Cow.  (N.  Y.)  509. 

Where  the  declaration  alleged  that, 
by  an  agreement  between  plaintiff 
and  defendant,  plaintiff  agreed  to 
sell,  and  defendant  to  buy,  certain 
land  for  ;^I20,  which  defendant  agreed 
to  pay  plaintiff  for,  on  or  before  the 
expiration  of  four  years,  at  five  per 
cent  interest  half  yearly  until  paid; 
that  four  years  had  not  expired,  that 
the  £\70  had  not  been  paid,  and  that 
twelve  pounds  had  become  due  as  in- 
terest, it  was  held  that  the  declaration 
was  good,  and  plaintiff  was  not  bound 
to  allege  that  he  had  delivered  posses- 
sion of  the  land,  or  that  he  had  title 
to  the  land,  or  was  ready  and  wilting 
to  convey  it.     Wilks  v.  Smith,  10  M. 

&  w.  355. 
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covenants  are  not  necessarily  independent,  and  that  in  determin- 
ing the  nature  of  such  covenants  it  is  necessary  to  look  to  the 
intention  of  the  parties.^ 

Where  the  mutual  covenants  go  to  the  wAole  consideration  on 
both  sides,  performance  must  be  averred.* 

6.  Hotice. — See  article  CONDITIONS  PRECEDENT. 

6.  Demand. — See  article  Conditions  Precedent. 

7.  Breach— tf.  Necessity  of  Averment. — As  the  breach  of 
the  contract  is  the  gist  of  the  action,  it  is  necessary  that  the 
declaration  allege  a  breach,  otherwise  it  will  be  demurrable.' 


1.  Cunningham  v.  Morrell,  to  Johns. 
(N.  Y.)  203,  overruling  Seers  v.  Fow- 
ler, 2  Johns.  (N.  Y.)  272,  and  Havens 
V,  Bush,  2  Johns.  (N.  Y.)  387;  Grant 
V.  Johnson,  5  N.  Y.  247;  McLure  v. 
Rush,  9  Dana  (Ky.)  65,  overruling 
Craddock  v.  Aldridge,  2  Bibb  (Ky. 
15;  Allen  V,  Sanders,  7  B.  Mon.  (Ky., 
593.  See  also  Gardiner  v.  Corson, 
15  Mass.  500;  Eddy  v.  Davis,  116  N. 
Y.  247. 

"  The  true  rule  *  *  *  is  that  the  in- 
tention of  the  parties  shall  govern. 
If,  on  the  one  hand,  it  appears  that 
the  parties  looked  to  their  mutual 
covenants  for  indemnity  in  case  of  a 
breach,  they  will  be  left  to  the  remedy 
which  they  have  provided  by  their 
contract.  If,  on  the  other,  it  be 
clear,  by  the  terms  of  the  contract, 
that  the  instalment  to  be  paid  is  the 
consideration  or  price  of  the  prior 
services  to  be  rendered,  or  if  the 
prior  thing  to  be  done,  or  service  to 
be  rendered,  is  the  consideration  pro 
tanto  of  the  instalment  to  be  paid, 
then  the  doing  of  the  thing  or  per- 
formance of  the  service  is  a  precedent 
condition  to  the  payment  of  the 
money,  and  must  be  averred  and 
proved."  McLure  v.  Rush,  9  Dana 
(Ky.)  65, 

Where  plaintiff  agreed  to  finish  a 
road  on  or  before  a  specified  date, 
and  defendant  agreed  to  pay  him  six 
thousand  dollars  for  the  work,  to 
be  paid  in  instalments  as  the  work 
progressed,  it  was  held  that  an  action 
would  not  lie  for  the  whole  consider- 
ation without  averring  and  proving 
performance  of  the  whole  work;  and 
that  if  suit  were  brought  for  a  ratable 
part  of  the  money,  it  would  be  neces- 
sary to  allege  and  prove  a  ratable 
performance.  Cunningham  v.  Mor- 
rell,  10  Johns.  (N.  Y.)  203. 

2.  Large  v,  Cheshire,  i  Vent.  147; 
St.  Albans  v.   Shore,   i  H.   Bl.   270; 


Dakin  r.  Williams.  11  Wend.  (N.  Y.) 

67. 

8.  California. — Grant  v.  Sheerin,  84 
Cal.  197;  Mickle  v.  Sanchez,  i  Cal. 
200;  Dabovich  v.  Emeric,  7  Cal.  210; 
Moore  v,  Besse,  30  Cal.  570;  Fisher 
V.  Pearson,  48  Cal.  472;  Salisbury  v. 
Shirley,  53  Cal.  462;  Morgan  v,  Men- 
zies,  60  Cal.  341;  Loup  v,  California 
Southern  R.  Co.,  63  Cal.  97;  DuBrutz 
V,  Jessup,  70  Cal.  75;  Curtiss  v,  Bach- 
man,  84  Cal.  216. 

Indiana.  —  Jaqua  v.  Shewalter,  10 
Ind.  App.  234;  Wheeler,  etc.,  Mfg. 
Co.  v.  Worrall,  80  Ind,  297;  Lawson 
v.  Sherra,  21  Ind.  363;  Pace  v.  Grove, 
26  Ind.  26;  Love  v.  Kid  well,  4  Blackf. 
(Ind.)  553;  Higert  v.  Indiana  Asbury 
University,  53  Ind.  326;  Michael  v. 
Thomas,  27  Ind.  501;  Hoyworth  v. 
Scarce,  29  Ind.  278;  Stafford  v.  Da- 
vidson, 47  Ind.  319. 

Minnesota. — Wilson  v.  Clarke,  20 
Minn.  367. 

Mississippi.  —  Rich  v.  Calhoun 
(Miss.,  1893),  12  So.  Rep.  707. 

Missouri. — Langford  v.  Sanger,  40 
Mo.  160;  Garrison  v,  Babbage  Transp. 
Co*.,  94  Mo.  130. 

New  York.  —  Tracy  v,  Tracy,  59 
Hun  (N.  Y.)  i;  Keteltas  v.  Myers,  3 
E.  D.  Smith  (N.  Y.)  83;  Schenck  v. 
Naylor,  2  Duer  (N.  Y.)  675. 

Ohio. — Phipps  V.  Hope,  16  Ohio  St. 
586. 

Texas.  —  Holman  v.  Criswell,  13 
Tex.  38;  Whitaker  v.  Record,  25  Tex. 
Supp.  382. 

West  Virginia. — White  v.  Romans, 
29  W,  Va.  571. 

"  Unquestionably  in  the  nature  of 
things  there  can  be  no  cause  of  action 
where  no  injury  has  been  done.  The 
invocation  of  the  remedial  aid  of  a 
court  necessarily  presupposes  the  in- 
fliction of  some  wrong  for  which  re- 
dress is  sought,  and  this  wrong  must, 
as  a  matter  of  course,  be  stated  in  al] 
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AlternatiTB  Contraet. — Where  the  contract  is  in  the  alternative,  it  is 
necessary  to  assign  a  breach  of  both  alternatives.* 

b.  Effect  of  Failure  io  State,  or  of  Defective  State- 
ment— Aider  by  Yerdiet. — A  failure  to  allege  a  breach  cannot  be 
cured  by  verdict,*  but  if  the  statement  of  the  breach  is  merely 
defective,  such  defective  statement  will  be  good  after  verdict.* 

courts  where  the  formality  of  plead-  1.  Fisher  v.  Pearson,  48  Cal.  473. 
ing  is  required;  and  if  it  be  not  Where  a  contract  for  building  a 
averred,  no  such  case  is  made  as  house  provides  that  the  tenant  shall 
entitles  the  complainant  to  the  inter-  pay  all  bills  against  the  house,  or 
position  of  the  court.  The  onlydiffi-  litigate  the  bills  before  paying  them 
culty  in  holding  that  the  averment  of  if  he  considers  them  unjust,  a  corn- 
breach  is  in  all  cases  an  essential  plaint  of  an  action  thereon  which 
portion  of  the  statement  of  the  cause  merely  alleges  that  defendant  has 
of  action  consists  in  this,  that  in  failed  to  pay  is  insufficient.  Fisher 
some  cases  it  is  not  incumbent  on  v.  Pearson,  48  Cal.  472. 
the  plaintiff  to  prove  the  breach  or  Where  the  words  of  a  covenant  are 
nonperformance  of  the  contract  or  in  the  disjunctive,  as  *'to  pay  or 
covenant.  Its  execution  being  estab-  cause  to  be  paid  to  them  or  any  of 
lished  and  its  maturity  passed,  its  them,"  and  the  breach  assigned  is 
breach  will  be  presumed.  There  is  that  the  defendant  *'  did  not  pay 
no  doubt  that,  as  a  general  rule,  the  them,"  an  objection  that  the  breach 
plaintiff  cannot  be  compelled  to  assert  ought  to  have  been  so  large  as  to  ex- 
more  facts  than  on  a  general  denial  elude  both  ways  by  either  of  which 
he  would  be  bound  to  prove  in  order  the  act  might  be  done  cannot  be  sus- 
to  sustain  his  case.  *  *  *  But  there  tained,  because  he  who  causes  to  pay 
is  another  general  rule  of  like  cogency  pays,  and  if  the  defendant  has  paid 
and  pervasive  influence  in  pleading,  the  money  to  one  of  the  plaintiffs  he 
and  which  is  specially  applicable  to  may  plead  it  in  his  discharge.  Ale- 
the  question  at  issue,  and  that  is,  the  berry  v.  Walby,  i  Stra.  229. 
plaintiff  must  allege  such  facts  in  his  8.  Morgan  v,  Menzies,  60  Cal.  341; 
petition  as  would,  were  they  admitted  Grant  v,  Sheerin,  84  Cal.  197;  Watt  v. 
to  be  true,  entitle  him  to  a  judgment;  Sheppard,  2  Ala.  432;  Lunn  v.  Payne, 
and  this  certainly  he  could  not  demand  6  Taunt.  140;  Sicklemore  v.  Thistle- 
unless  he  complained  that  some  wrong  ton,  6  M.  &  S.  9;  Brickhead  v.  Arch- 
or  injury  had  been  done  him,  or  that  bishop.  Hob.  198. 
some  right  had  been  ,  withheld."  8.  Weigley  v.  Weir,  7  S.  &  R.  (Pa.) 
Holman  v,  Criswell,  13  Tex.  38.  309;  Horrel  v,  M' Alexander,  3  Rand. 

Breach  of  Guaranty.  —  A  complaint  (Va.)  94;  Knight  v.  Keech,  4  Mod. 
alleging  that  the  defendant  sold  to  188;  Thomas  v,  Roosa,  7  Johns.  (N. 
plaintiffs  a  •  certain  share  of  fruit  Y.)  461,  in  which  it  was  held  that 
growing  in  an  orchard,  and  after  the  where  a  note  payable  in  chattels  was 
sale  executed  a  guaranty  that  the  declared  on  as  under  the  statute,  and 
share  of  plaintiffs  should  be  at  their  the  declaration  assigned  as  a  breach 
disposal ;  and  further  alleging  a  de-  that  the  defendant  did  not  pay  the 
mand  for  the  same,  and  the  refusal  money  mentioned  in  the  note,  the 
of  the  defendant  to  deliver,  should  reference  to  the  statute  might  be 
have  contained  an  assignment  of  the  rejected  after  verdict  as  surplus- 
breach  of  the  guaranty.  Dabovich  age,  and  that  the  defective  assign- 
V,  Emeric,  7  Cal.  209.  ment  of  the  breach  was  cured  by  ver- 

Asiigning  Breach  by  Way  of  Bedtal. —  diet. 

An   assignment    of    a    breach    com-  The  Season  for  This  Bule  is  that  the 

mencing  "whereas,"  and  continuing  court  will  intend  that  some  particu- 

by  way  of  recital  to  the  end  without  lar  breach  was  given  in  evidence  to 

any  direct  averment,  is  insufficient;  the  )ury,    for  otherwise  the  plaintiff 

and  such  error  is   fatal  on  general  could  not  have  recovered  a  verdict, 

demurrer.     Syme  v.  Griffin,  4  Hen.  Knight  v.  Keech,  4  Mod.  189^;  Anony« 

&  M.  (Va.)  277.  mous,  Skin.  344. 
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BpMial  BMnnrrer. — So  where  there  is  not  an  entire  failure  to  state 
a  breach,  and  the  averment  is  simply  uncertain  and  defective,  it 
has  been  held  that  the  defect  can  only  be  reached  by  special 
demurrer,  particularly  designating  the  specific  point  at  which  it  is 
aimed.  ^ 

c.  How  TO  State  Breach— (i)  By  Negativing  Words  of 
Covenant, — In  assigning  breaches  it  is  generally  sufficient  to  fol- 
low and  negative  the  words  of  the  covenant  declared  upon.* 

(2)  When  Negatixnng  Words  of  Covenant  Insufficient. — Where, 
however,  an  assignment  of  a  breach  in  the  words  of  the  covenant 
does  not  necessarily  imply  that  the  covenant  has  been  broken, 
the  assignment  will  be  insufficient.  In  that  case  the  breach  must 
be  specially  alleged.' 

1.  Grant  t/.  Sheerin,  84  Cal.   197;  v.  Beard,  8  Blackf.  (Ind.)  76;  Martin 
Bliss  V,  Sneath,  103  Cal.  43.  v.   Baker,   5  Blackf.  (Ind.)  232;  Van 

2.  Connecticut,  —  Wilford  r.  Rose,  2  Nest   v,    Kellum,    15  Ind.   264..    And 
Root  (Conn.)  14.  where  the  breach  is  that  there  is  no 

Delaware. — Randel  v.  Chesapeake,  such  land  in  existence   as  the  deed 

etc..  Canal  Co.,  i  Harr.  (Del.)  175.  purports  to  convey,  it  is  not  necessary 

Indiana. — Jordan  v.  Blackmore,  20  for   the   declaration    to  allege    such 

Ind.  420;  Van  Nest  v,  Kellum,  15  Ind.  fact.       Bacon    v,    Lincoln,    4    Cush. 

264.  (Mass.)  210. 

Kentucky. — Hord  v.  Trimble,  3  A.  SoflLoient  AUegations  of  Breach. — A 

K.  Marsh.    (Ky.)  534;    Breckenridge  petition  containing  an  agreement  in 

V,  Lee,  3  Bibb  (Ky.)  334.  which  are   specifically  set  forth   the 

Maryland. — Karthaus  v.  Owings,  2  conditions  and  covenants  to  be  kept 

Gill  &  J.  (Md.)  430;  Burgess  t/.  Lloyd,  and   performed    by   the    defendants, 

7  Md.  198.  and  alleging  that  defendants  have  not 

Massachusetts, — Marston  v.  Hobbs,  observed  its  requirements,  and  have 

2  Mass.  433.  failed,  neglected,  and  refused  to  per- 

New  Hampshire, — Fisk  v.  Hicks,  31  form  any  of  the  conditions  which  it 

N.  H.  541.  imposed  on  them,  sufficiently  alleges 

New  York. — M'Geehan  v.  M'Laugh-  a  breach  of  contract.     Westbrook  v. 

lin,    I    Hall  (N.  Y.)  33;   Delavergne  Schmaus,  51  Kan.  558. 

V.  Norris,  7  Johns.  (N.  Y.)  358;  Sedg-  In  an  action  on  a  contract  the  terms 

wick  V,  HoUenback,  7  Johns.  ^N.  Y.)  of  which,  as  set  out  in  the  complaint, 

376;  Hughes  v.  Smith,  5  Johns.  (N.  Y.)  show  an  agreement  by  defendant  to 

168;  Smith  V.  Jansen,  8  Johns.  (N.  Y.)  pay  money  in  instalments  when  real- 

III ;    JuUiand   v.    Burgott,  ii   Johns,  ized  from  the  sale  of  the  produce  of 

iN.  Y.)  6;  Brown  v,  Stebbins,  4  Hill  land  owned  by  defendant,  the  assign* 

N.  Y.)  154.  ment  as  a  breach  that  defendant  had 

United  States. — Bender  v.  Fromber-  sold  to  others  the  land  and  the  pro- 

ger,   4  Dall.  (U.    S.)  436;   Wilcox   v.  duce  thereof  is  sufficient.     Poirier  v, 

Cohn,  5  Blatchf.  (U.  S.)  346.  Gravel,  88  Cal.  79. 

England, — Simmons  v.  Langhorne,  ABiigning  False  Breach. — In  an  action 

2  Wils.  11;  Harris  v.  Mantle,  3  T.  R.  on   a  contract  consisting  of  several 

307.  parts,  if  breaches  are  assigned,  one 

Though  the  covenant  itself  may  be  of  which,   from  the    plaintiff's    own 

set  out  in  its  own  words  professedly  showing,  could  not  have  taken  place 

as  a  copy,  the  breach  assigned  should  before  suit  brought,  a  judgment  for 

be  in  accordance  with  the  meaning  of  the  plaintiff  will  be  reversed,  because 

such  covenant.     Chicago,  etc.,  R.  Co.  the  court  cannot  intend  that  the  dam- 

V,  Hoyt,  37  111.  App.  64.  ages,  if  assessed  generally,  were  given 

Covenant  of  Seiiin.  —  In  actions  on  only  for  that  matter  in  the  count  which 

covenants  of  seizin,  the  breach  may  was  actionable.     Gordon  v.  Kennedy, 

be  as  general  as  the  covenant.     An-  2  Binn.  (Pa.)  287. 

derson  v.  Knox,  20  Ala.  156;  Floom  8.  Breckenridge    v,    Lee,    3    Bibb 
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(3)  Setting  out  Covenants. — It  is  not  necessary,  in  assigning  a 
breach,  to  set  out  the  covenant  or  agreement  in  hcec  verba.  Set- 
ting it  out  according  to  its  legal  efiFect  or  in  words  which  contain 
the  sense  or  substance  will  usually  be  sufficient.^ 

(4)  Breach  Assigned  not  Broader  than  Covenant. — In  stating  a 
breach  care  should  be  taken  that  the  breach  assigned  is  not 
broader  than  the  covenant.'     Such  a  breach  will  be  bad  even 


(Ky.)  329;  Marston  v,  Hobbs,  2  Mass. 
437;  Karthaus  r.  Owings,  2  Gill  &  J. 
(Md.)  430;  Randel  v,  Chesapeake, 
etc.,  Canal  Co.,  i  Harr.  (Del.)  175; 
M'Geehan  v.  M'Laa&:hlin,  i  HaU  (N. 
Y.)  33;  Gould  V.  Allen,  i  Wend.  (N. 
Y.)  182;  Thomas  v.  Van  Ness,  4 
Wend.  (N.  Y.)  549;  Julliand  v.  Bur- 
gott,  II  Johns.  (N.  Y.)  6;  Brown  v. 
Stebbins,  4  Hill  (N.  Y.)  154;  Marie  v. 
Garrison,  45  N.  Y.  Super.  Ct.  157; 
Seely  v.  Hills,  44  Wis.  484;  Hart  v. 
Bludworth,  49  Ala.  218;  Whitehill  v. 
Shickle,  43  Mo.  537;  Jones  County  v. 
Sales,  25  Iowa  25. 

A  covenant  was  entered  into  be- 
tween S.  and  T.  of  the  one  part,  and 
B.  of  the  other,  wherein  S.,  who  owned 
certain  lands,  agreed  to  sell  them  to 
the  best  advantage  he  could  obtain 
for  them  in  cash  between  the  date  of 
the  covenant  and  the  ist  of  October 
then  next,  and  pay  the  proceeds  to  B. 
within  the  time  mentioned,  to  apply 
on  a  mortgage  executed  to  B.  by  S.; 
after  which  followed  this  clause  : 
"Now,  therefore,  we  agree  that  the 
said  moneys  so  received  as  aforesaid 
shall  be  paid  to  said  B.,"  and  "that 
said  S.  siiall  use  all  necessary  care 
and  diligence  in  the  sale  of  said  lots." 
In  an  action  on  such  covenant,  a 
breach  that  "  the  defendants,  or  either 
of  them,  did  not  pay  the  proceeds  of 
the  sale  to  the  plaintiff,"  without  al- 
leging that  any  sale  had  been  made, 
was  held  bad  on  special  demurrer. 
Brown  v.  Stebbins,  4  Hill  (N.  Y.)  154. 

A  Covenant  of  Warranty  is  within  the 
exception  to  the  rule  that  in  assigning 
breaches  they  may  generally  be  as- 
signed by  negativing  the  words  of  the 
covenant.  For  the  defendant  is  not 
bound  by  his  general  warranty  to 
warrant  against  all  claims  and  ous- 
ters, and  the  plaintiff  must  assign  a 
breach  by  showing  an  ouster  by  an 
elder  or  paramount  title.  Karthaus 
V.  Owings,  2  Gill  &  J.  (Md.)  430. 

Covenant  against  Incnmbrancei  and 
for  Qnlet  Eigoyment. — In  an  action  on 
a  covenant  against  incumbrances  and 


for  quiet  enjoyment,  an  allegation 
that  the  estate  is  not  free  from  all  in- 
cumbrances is  not  a  sufficient  assign- 
ment of  a  breach  of  that  covenant; 
the  law  requiring  the  incumbrances 
to  be  set  forth  specifically  to  apprise 
defendant  of  their  nature,  and  to  en- 
able him  to  prepare  for  his  defense. 
Mitchell  V,  Warner,  5  Conn.  498; 
Marston  v.  Hobbs,  2  Mass.  437;  Kart- 
haus V.  Owings,  2  Gill  &  J.  (Md.) 
430;  People  V.  Russell,  4  Wend.  (N. 
Y.)  570;  Van  Nest  v.  Kellum,  is  Ind. 
264;  Reed  v,  Hamilton,  18  Ind.  476; 
Martin  v.  Baker,  5  Blackf.  (Ind.)  232. 

1.  Potter  V,  Bacon,  2  Wend.  (N.  Y.) 
583;  Schenck  r.  Naylor,  2'Duer  (N. 
Y.)  675;  East  Tennessee,  etc.,  R.  Co. 
V.  Staub,  7  Lea  (Tenn.)  397;  Michie 
V.  Governor,  4  Humph.  (Tenn.)  486; 
Hord  V.  Trimble,  3  A.  K.  Marsh. 
(Ky.)  532;  Watt  V.  Sheppard,  2  Ala. 
433;  Buster  v.  Wallace,  4  Hen.  &  M. 
(Va.)  82;  Day  v.  Chism,  10  Wheat. 
(U.  S.)  449;  Wilcox  V.  Cohn,  5 
Blatchf.  (U.  S.)  347;  Thornicroft  f. 
Barns,  10  Mod.  150;  Smith  v.  Sharp, 
5  Mod.  133. 

In  an  action  on  a  physician's  agree- 
ment to  send  all  his  prescriptions  to 
plaintiff's  drug  store  in  consideration 
of  plaintiff's  purchasing  said  store  and 
business,  it  will  be  sufficient  to  allege 
a  breach  in  substantially  the  words  of 
the  promise;  the  necessary  implication 
being  that  defendant  has  patients  to 
whom  he  gave  prescriptions,  but  wil- 
fully or  negligently  omitted  to  recom- 
mend  or  direct  them  to  go  to  plaintiff 
to  have  the  prescriptions  put  up. 
Wara  v,  Hogan,  11  Abb.  N.  Cas.  (N. 
Y.  C.  PI.)  478. 

2.  Pumeroy  v,  Bruce,  13  S.  &  R. 
(Pa.)  186,  in  which  the  narrative,  in 
covenant  against  a  master  by  an  ap- 
prentice, alleged  that  plaintiff  placed 
himself  with  defendant  to  learn  the 
trade  of  dyeing  and  fulling,  set  forth 
the  usual  covenants  on  the  part  of 
the  apprentice,  and  alleged  that  the 
master,  in  consideration  of  their  per- 
formance, was  to  provide  sufficient 
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after  verdict.* 

(5)  Breach  Assigned  not  Narrower  than  Covenant, — So  also  the 
breach  assigned  should  not  be  narrower  than  the  covenant.* 

(6)  Several  Breaches, — Where  it  is  sought  to  recover  for  sev- 
eral breaches  of  one  entire  contract,  it  may  be  stated,  as  a  general 
rule,  that  all  the  breaches  may  be  set  out  in  one  count  or  para- 
graph of  the  declaration  or  complaint*     Where  several  breaches 

^  food,  apparel,  and  schooling,  and  tained  by  defendant  for  his  own  use, 
give  plaintiff  two  suits  of  clothes,  the  value  of  the  use  of  a  barn,  also 
The  breach  alleged  was,  that  defend-  included  in  the  contract  and  also  re- 
ant  did  not  teach  the  plaintiff  the  tained  by  defendant,  and  the  value  of 
art  of  dyeing  and  fulling,  nor  give  certain  corn  and  pasture  land  which 
him  two  suits  of  clothes  and  school-  defendant  rented  to  another  in  con- 
ing. Held^  that  as  it  was  not  stated  travention  of  the  terms  of  the  con- 
in  the  declaration  that  defendant  cov-  tract.  Held^  to  set  forth  separate 
enanted  to  teach  and  instruct  plaintiff  breaches  of  an  entire  contract,  which 
in  the  art  of  dyeing  and  fulling  the  were  properly  embraced  in  one  para- 
breach  was  broader  than  the  cove-  graph.  Smiley  v.  Deweese,  i  Ind. 
nants,  and  therefore  erroneous  on  App.  211. 
every  principle  of  pleading.       *  Conttmetion  Contract. — In  an  action 

1.  Pumeroy  v.  Bruce,  13  S.  &  R.  for  breach  of  a  contract  to  make  and 
(Pa.)  186.  set  up  on  a  steamboat  engines,  etc., 

2.  Harris  v.  Mantle,  3  T.  R.  307,  in  suitable  for  propelling  the  same, 
which  it  was  held  that  if  a  breach  be  averments  in  the  complaint  that  the 
assigned  "  that  the  defendant  has  not  defendants  failed  to  complete  the 
used  the  farm  in  a  husbandlike  man-  work  by  the  time  specified  in  the  Con- 
ner, but,  on  the  contrary,  has  per-  tract,  by  reason  of  which  the  plaintiff 
mitted  waste,"  plaintiff  cannot  give  was  deprived  of  the  earnings  of  the 
evidence  of  defendant's  using  the  boat  during  the  period  of  such  delay; 
farm  in  an  unhusbandlike  manner  if  and  that  upon  trial  the  engines,  etc., 
it  does  not  amount  to  waste.  proved  unsuitable  and  defective,  by 

8.  Wilcox  V,  Cohn,  5    Blatchf.  (U.  reason  of  which  the  plaintiff  was  coni- 

S.)  346;  Sheetz  v,  Longlois,  69  Ind.  pelled  to  expend  large  sums  in  repairs, 

491;  Smiley  v,  Deweese,  i  Ind.  App.  and  was  deprived  of  the  use  of  said 

2Ti;  Richardson  v.  State,  55  Ind.  381;  boat   while   making    the    same;    and 

Fisk  V,  Tank,  12  Wis.  276;  Chambers  finally   was   obliged   to   remove  said 

V.  Robbins,  28  Conn.   544;  Smith  v.  engines  from  the  boat,  and  purchase 

Boston,  etc.,   R.   Co.,  36  N.   H.   459;  and  put  in   new  ones  at  a  large  ex- 

Legh  V.  Hewitt,  4  East  154;  Brown  v,  pense,  and  lost  the  earnings  of  said 

Stebbins,  4  Hill  (N.  Y.)  154.  boat  during   the   time    necessary    to 

Where  it  is  sought  to  recover  dam-  make  such  change,  and  lost  also  the 

ages  for  the  breaches  of  two  or  more  wages  of  officers  and  hands  employed 

covenants  in  a  deed,  it  is  not  essential  on  the  boat  during  the  time  so  spent 

that  the  breaches  of  such  covenants  in  making  repairs  and  changes, — are 

should  be  stated  in  a  separate  para-  not    statements    of    several    distinct 

graph  of  the   complaint.     Sheetz  v,  causes  of  action,  or  of  separate  de- 

Longlois,  69  Ind.  491.  mands   upon  different  contracts,  but 

Gnardian'i  Bond. — In  an  action  by  a  of  several  breaches  of  one  contract, 
ward  on  her  guardian's  bond  for  and  the  plaintiff  may  at  the  trial  give 
several  breaches  of  the  conditions  evidence  concerning  any  or  all  of 
therein  contained,  all  the  different  them.  Fisk  v.  Tank,  12  Wis.  276. 
breaches  may  be  joined  in  one  para-  Bond  Conditioned  to  Perform  Cove- 
graph  of  complaint.  Richardson  v,  nants. — At  common  law,  in  an  action 
State,  55  Ind.  381.  of  debt  on   a  bond   with   conditions 

Breach  of  Contract  to  Bent  Land. — In  to  perform    covenants,   the   plaintiff 

an  action  on  a  contract  to  rent  land  could  assign  only  one  breach,  as  that 

to  plaintiff,  the  recovery  sought  con-  the  bond  was  forfeited  by  the  breach 

sisted  in  the  value  of  three  acres  of  of  one  covenant,  and  as  the  assigning 

grass  included   in  the  contract,   re«  two  breaches  was  considered  to  ren« 
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are  assigned,  some  of  which  are  properly  assigned  and  some  of 
ivhich  are  not,  the  action  may  be  maintained  for  such  as  are 
well  assigned  ;  ^  and  where  a  declaration  assigns  several  distinct 
breaches,  some  of  which  are  good,  but  others  bad,  plaintiff  will 
be  entitled  to  judgment  on  a  demurrer  to  the  whole  declara- 
tion.* In  such  case  the  correct  practice  is  to  demur  to  the 
breaches  severally,  or  to  such  only  as  are  defective,'  and  plead 
to  such  as  are  good.^ 

(7)  Contract  for  Payment  of  Money. — In  an  action  on  a  con- 
tract  for  the  payment  of  money  it  must  be  alleged  that  the 
defendant  has  not  paid  the  indebtedness  for  which  the  action  is 
brought.*     A  mere  allegation  that  money  is  due  is  insufficient.* 

der  the  pleading  double,  after  the 
enactment  of  Stat.  8  &  9,  Wm.  III.,  c. 
1 1,  §  8,  the  plaintiff,  it  seems,  was  com- 
pelled to  assign  all  the  breaches  for 
which  he  sought  to  recover  damages. 
For  a  full  treatment  of  this  subject 
see  article  Bonds,  Vol.  III.,  p.  652. 

1.  Chambers  v,  Robbins,  28  Conn. 
544;  People  V,  Russell,  4  Wend.  (N. 
Y.)57o. 

S.  Brown  v.  Stebbins,  4  HiU  (N.  Y.) 

154- 

8.  Watt  V.  Sheppard,  2  Ala.  433  ; 
Brown  v.  Stebbins,  4  Hill  (N.  Y.)  154; 
Duffield  ».  Scott,  3  T.  R.  374;  Samuel 
V.  Judin,  6  East  333;  Powdickv.  Lyon, 
II  East  565;  Orton  v,  Butler,  5  B.  & 
Aid.  652,  7  E.  C.  L.  224;  M'Coy  v.  Hill, 

2Litt.  (Ky.)375. 

4.  Brown  v,  Stebbins,  4  HiU  (N.Y.) 

154- 

5.  Cali/ornia.—YTXsch  v.  Caler,  21 
Cal.  71;  Davanay  v.  Eggenhoff,  43 
Cal.  395;  Richards  v.  Travelers'  Ins. 
Co.,  80  Cal.  506;  Kraner  v.  Halsey, 
82 Cal.  209;  Doyle  v.  Phoenix  Ins.  Co., 
44  Cal.  264;  Martin  v.  Quinn,  37  Cal. 
58. 

Indiana,  —  Lawson  v.  Sherra,  21 
Ind.  363;  Pace  v.  Grove,  26  Ind.  26; 
Howorth  V.  Scarce,  29  Ind.  278;  Higert 
V.  Indiana  Asbury  University,  53  Ind. 
326;  Michael  v.  Thomas,  27  Ind.  501; 
Stafford  v,  Davidson,  47  Ind.  319; 
Brickey  v,  Irwin,  122  Ind,  51;  Love  v. 
Kidwell,  4  Blackf.  (Ind.)  553;  Jaqua 
V.  Shewalter,  10  Ind.  App.  234. 

Montana, — Hershfield  v,  Aiken,  3 
Mont.  442. 

67tf A.— Vogel  V.  Walker,  3  Utah  227. 

Vermont, — Hathaway  v,  Sabin,  63 
Vt.  527. 

6.  Roberts  v.  Treadwell,  50  Cal. 
520;  Frisch  v,  Caler,  21  Cal.  73:  Doyle 
V,  Phcenix  Ins.  Co.,  44 Cal.  265;  Hersh- 
field V.  Aiken,  3  Mont.  442. 


A  Promliiory  Hot«. — In  an  action  on 
a  promissory  note  it  is  necessary  to 
allege  that  the  money  demanded  re- 
mains unpaid.  Higert  v,  Indiana 
Asbury  University,  53  Ind.  326;  Pace 
V,  Gi:ove,  26  Ind.  26;  Lawson  v. 
Sherra,  21  Ind.  363;  Howorth  v. 
Scarce,  29  Ind.  278;  Frisch  v.  Caler, 
21  Cal.  71. 

Bond. — In  an  action  on  an  attach- 
ment bond  the  complaint  must  allege 
that  the  damages  sued  for  are  unpaid. 
Michael  v,  Thomas,  27  Ind.  501. 

TaxM  Paid  by  LeMor. — Where  a  lease 
contains  a  covenant  that  the  lessee 
would  pay  the  rent,  *'  together  with 
taxes,  rates,  or  assessments  which 
may  be  levied  at  any  time  during 
said  term,"  a  complaint  in  an  action 
thereon  to  recover  taxes  which  were 
levied  on  the  property  during  the  last 
six  months  of  the  term,  and  paid  by 
the  landlord,  should  allege  that  during 
such  period  the  tenant  had  received 
as  rents  and  profits  on  the  property 
enough  to  pay  the  monthly  rent  and 
taxes,  or,  if  the  sum  received  were 
insufficient  to  pay  all  the  rent  and 
taxes,  it  should  be  alleged  that  some 
amount  was  received  by  the  tenant 
during  the  six  months,  which  would 
be  applicable  to  the  taxes.  Salisbury 
V,  Shirley,  53  Cal.  461. 

Aider  by  Yerdiot. — But  where  there 
has  been  an  answer  over,  a  trial  upon 
the  merits — in  which  it  was  found  as  a 
fact  that  the  note  was  not  only  due, 
but  wholly  unpaid — ^and  a  judgment  or 
decree,  the  same  will  not  be  disturbed 
for  the  mere  technical  defect  of  omit- 
ting to  allege  that  the  note  remained 
unpaid.  Hershfield  v,  Aiken,  3  Mom. 
442;  Howorth  V,  Scarce,  29  Ind.  278. 

In  an  action  on  a  written  agreement 
to  pay  money,  it  must  appear  from 
the  complaint  that  the  sum  demanded 
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8.  Sxecntion. — In  an  action  for  breach  of  contract  it  is  neces- 
sary to  allege  the  due  execution  thereof/  or  facts  from  which 

remains  unpaid;  but  in  a  complaint  The  delivery  of  the  instrument  was 
on  a  subscription  to  the  building  fund  necessary  to  its  binding  force.  The 
of  a  college  this  requirement  was  paragraph  does  not  allege  the  deliv- 
sufficiently  complied  with  by  an  al-  ery  of  the  instrument,  nor  anything 
legation  that  "though  often  re-  from  which  delivery  could  be  legiti- 
quested,  the  defendant  has  failed  and  mately  inferred.  If  it  had  been  al- 
refused,  and  still  fails  and  refuses,  to  leged  that  defendant  executed  the  in- 
pay  the  sum  or  any  part  thereof."  strument,  that  would  have  been  suf- 
Higert  v,  Indiana  Asbury  University,  ficient;  for  it  is  familiar  law  that  the 
53  Ind.  326.  execution  of  an  instrument  includes 

An  allegation  that  defendant  "has  its  delivery.  But  subscribing  an  in- 
refused  and  still  refuses  to  pay  the  strument  does  not  imply  its  delivery, 
principal  or  interest  of  the  note,  or  A  man  may  subscribe  a  promissory 
any  part  thereof,"  and  "that  there  is  note,  yet,  until  its  delivery,  it  has  no 
now  due"  the  sum,  etc.,  is  not  a  suffi-  binding  force."  See  also  Wolf  v, 
cient  allegation  of  nonpayment  on  Schofield,  38  Ind.  175;  Westbrook  v, 
special  demurrer,  but  will  be  good  on  Schmaus,  51  Kan.  558. 
general  demurrer.  Scroufe  v.  Clay,  Allegation  of  Delivery  to  Contraeting 
71  Cal.  123;  Grant  v.  Sherrin,  84  Cal.  Party. — Where  a  promise  is  made  to 
197;  Bliss  V,  Sneath,  103  Cal.  43.  one  person  which  inures  to  the  benefit 

In  an  allegation  that  defendant  re-  of  another,  a  complaint  need  not  al- 
ceived  money  for  plaintififs,  and  that,  lege  a  delivery  of  the  contract  to 
"  though  he  has  been  often  requested  plaintiff,  since  a  delivery  to  the  con- 
so  to  do,  he  has  failed  and  refused  to  tracting  party  amounts  to  a  delivery 
account  for  and  pay  over  the  said  to  the  beneficiaries.  Waltz  v.  Waltz, 
money,"  the  plaintiffs  sufficiently  al-  84  Ind.  403. 

lege  a  nonpayment    of    the  money.  Ratification  Provable  under  Allegation 

Smyihe  v.  Scott,  124  Ind.  183.  of  Execution. — In  an  action  on  a  writ- 

In  an  action  ifor  m6ney  alleged  to  ten  contract,  it  may  be  shown  under 
be  due  on  a  contract,  an  averment  that  an  allegation  of  execution  that  de- 
defendant,  though  often  requested  to  fendant  ratified  the  contract.  Hous- 
do  so,  has  "failed,  and  neglected,  ton,  etc.,  R.  Co.  ».  Chandler,  51  Tex. 
and  refused  to  pay  "  said  money  or  416. 

any  part  thereof,  is  a  sufficient  allega-  Ezeention  by  One  of  Several  Contraeting 

tion  of  nonpayment  to  withstand  a  Parties. — An  allegation   that  defend- 

general  demurrer.     O'Hanlon  r.  Den-  ant,  "  for  a  good  and  valuable  consid- 

vir,  81  Cal.  60.  eration,  made,  executed,  and  delivered 

A  complaint  which  alleges  that  de-  to  this  plaintiff"  the  agreement  in  suit, 
fendant  owes  plaintiff  for  work  and  shows  that  the  agreement  was  fully 
labor  performed  at  defendant's  re-  executed,  so  far  as  defendant  was 
quest,  and  that  defendant,  though  concerned;  such  delivery  being  a  con- 
often  requested,  has  neglected  and  sent  by  the  defendant  that  the  agree- 
still  does  neglect  and  refuse  to  pay  it,  ment  should  be  binding  upon  him 
is  sufficient  to  entitle  plaintiff  to  in-  without  the  signatures  of  others 
troduce  evidence  of  such  allegations  named  in  the  body  of  the  instrument, 
without  further  alleging  a  contract  who  did  not  execute  it.  Taylor  r. 
for  the  value  of  the  work,  where  de-  Coon,  79  Wis.  76. 
fendant  does  not  demand  a  bill  of  Allegations  of  Ezeention— What  Sofl- 
particulars.  Bue  v.  Ketchum,  51  Wis.  cient.— Where  a  petition  alleges  that 
324.  defendants  were   partners,  and  they 

1.    Elliott  V.  Champ,  91   Ind.  398;  executed  a  contract  sued  on,  and  that 

Martin   v,    Atkinson,    64    Wis.    493;  it  was  delivered  to  plaintiff,  such  al- 

Petty  V,  Church    of  Christ,   70  Ind.  legation  is  sufficient  without  also  al- 

290,  an  action  upon  a  written  instru-  leging  delivery  to  defendants.     Bates 

ment,  in  which  it  is  said:  "  It  is  alleged  v.  Scheik,  47  Mo.  App.  642. 

that  the  defendant  *  subscribed,  under  An  allegation  that  defendant  signed 

a  heading  in   writing,   as   follows '  :  and  delivered  to  plaintiff  a  written 

and  then  the  instrument  is  set  out.  contract  sufficiently  shows  that  de- 

943 


Joindm  of  Cawm  of  Aetion.         CONTRACTS.  ^PIm  « 

execution  can  be  inferred.^ 

9.  Damages. — See  article  Damages. 

10.  Time  and  Place.— See  article  Definiteness  AND  Cer- 
TAiNTY  IN  Pleadings. 

IV.  JonrPEB  OF  Caitbeb  o?  Actioh.— See  article  Actions,  VoL  I., 
p.  163. 

T.  Plea  ob  Avbweb— 1.  Hon  est  Faotnm. — See  articles  Covenant; 
Debt. 

2.  Denial  of  Ezecntion. — The  general  rule  is  that  under  a  gen- 
eral denial  the  defendant  may  show  that  the  contract  sued  on 
was  never  made,'  or  that  the  contract  actually  made  was  differ* 
ent  from  the  one  in  suit.* 

3.  Want  of  GonBideration — Hecessity  for  and  Manner  of  Pleading — 
a.  At  Common  Law. — In  England  the  general  rule  was  that 
the  plea  of  nonassumpsit  put  in  issue  not  only  the  promise,  but 
also  the  alleged  consideration  therefor.*      There  is,  however,  a 

fendant  executed  such  contract.  Wau-  be  verified,  is  not  a  denial  of  the  sig- 

kon,etc.»  R.  Co.  t'.  Dwyer,49lowai2i.  nature  of  execution   under  oath  or 

1.  Berry  V.  Kowalsky  (Cal.,  1891),  27  affidavit,  such  as  is  contemplated  by 
Pac.  Rep.  286,  in  which  a  written  con-  Gen.  Stat.  1878,  c.  73,  §  89;  but  the 
tract  purporting  to  have  been  signed  denial  must  be  specified  in  order  to 
by  defendant,  and  designated  as  the  make  proof  of  execution  necessary  at 
contract  for  breach  of  which  the  action  the  trial.  Cowing  v.  Peterson,  36 
was  brought,  was  set  out  in  the  com-  Minn.  130;  Bausman  v.  Credit  Guar- 
plaint.      The    court  considered   that  antee  Co.,  47  Minn.  377. 

from  this,  execution  of  the  contract  8.  Lake  z/.  Cruikshank,  31  Iowa  395; 

by  defendant  might  be  implied.  Wilkerson   v.  f  arnham,  82  Mo.  672; 

Delivery  is  an  essential  part  of  the  Simmons  v.  Green,  35  Ohio  St.  104; 

execution  of  the  contract.     Hunt  v.  Fiedeldey   v.   Reis,  12  Cine.  L.  Bull. 

Weir,  29  111.  83;  Parkison  v.  Boddiker  (Ohio)  77;  Murphy  v,  Napier  County. 

10  Colo.  503.  20  Cal.  497;  Oilman  v,  Bootz,  63  Cal. 

2.  Suits  V,  Taylor,  20  Mo.  App.  166;  120. 

Greenway    v,    James,     34    Mo.    328;         In  an  action  for  the  price  of  putting 

Northrup  v,  Mississippi   Valley   Ins.  on  a  tar  and  paper  roof  at  a  specified 

Co.,  47  Mo.  443;  Corby  v,  Weddle,  57  price  per  square,  the  defendant  an- 

Mo.   452;  Cavender  v,  Waddingham,  swered  that  the  paper  was  to  be  three 

2  Mo.  App.  551;  Jones  v.  Pincheon,  6  thicknesses  and  tarred  at  the  laps  and 

Ind.  App.  460.     See  also  Answers  in  joints,  and  that  this  was  not  done; 

Code  Pleading,  Vol.  I.,  p.  777.  and  defendant  claimed  that  this  an- 

California — Verification  of  Answer. —  swer  admitted  the  contract  set  up  in 

Under   Cal.    Code    Civ.  Pro.,    %  447,  the  petition,  but  merely  pleaded  an 

•rhere  suit  is  brought  upon  a  written  additional  slipulation,  as  to  which  the 

instrument  which  is  set  out  in  or  an-  burden  was  on  him,  and  that  he  was 

nexed  to  the  complaint,  a  general  de-  therefore  entitled  to  open  and  close 

nial  in  the  answer  does  not  operate  as  the  argument.     Heldy  that  this  was  an 

a  denial  of  the  execution  of  contract  answer  setting  up  a  different  contract, 

unless  the  answer  is  verified.     Brooks  and  was  therefore  equivalent  merely 

v.    Chilton,    6  Cal.   641;    Sacramento  to  a  denial  on  the  contract  sued  on, 

County  v.  Bird,  31  Cal.  73;  Corcoran  and  that  defendant  was  therefore  not 

V,  Doll,  32  Cal.  88.  See  also  Hastings  .  entitled  to  open  and  close.     Fiedeldey 

V.  Dollarhide,  18  Cal.  391.  v.    Reis,    12    Cine.    L.    Bull.   (Ohio) 

Speoiflc  Denial  Necessary  in  Xinneeota.  77. 
— In   Minnesota,    where    a    pleading        4.  Beech  v.  White,  la  Ad.  &  EI.  668, 

alleges  the  execution  of  a  written  con-  40  E.  C.  L.  156;  Brydges  v.  Lewis,  3 

tract  upon  which  the  cause  of  action  Q.  B.  603,  43  £.  C.  L.  887;  SatherUnd 

i&  based,  a  general  denial,  though  it  v.  Pratt,  11  N.  &  W.  296. 
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decision  holding  that  it  is  necessary  to  plead  consideration  spe- 
cially where  there  is  a  special  count  in  assumpsit.^ 

b.  Under  Rules  of  Court.— Under  the  Hilary  rules,  if  want 
of  consideration  was  relied  on  as  a  defense  to  actions  on  bills  or 
notes,  it  should  not  have  been  alleged  generally  that  there  was  no 
consideration,  but  the  plea  was  required  to  state  affirmatively  the 
facts  showing  how  there  was  no  consideration,*  and,  it  would 
seem,  to  allege  in  addition  that  there  was  no  other  consideration 
than  the  one  mentioned.* 

c.  Under  Statutes.— In  the  United  States  the  manner  of 
pleading  want  of  consideration,  even  in  states  which  have  not 
adopted  the  code  system  of  pleading,  is  regulated  almost  entirely 
by  statutes.  A  general  plea  of  no  consideration,  without  stating 
the  circumstances  attending  the  execution  of  the  contract  sued 
on,  is  a  good  plea  in  many  of  the  states.^    If,  however,  under  such 

1.  Passenger  v,  Brookes,  i  Bing.  B.  Mon.  (Ky.)  531;  Boone  v.  Shackle- 
N.  Cas.  587,  27  E.  C.  L.  498.  ford.  4  Bibb  (Ky.)  68. 

Mr.  Chitty  says  that  "  the  instance  Mississippi,  ^Hi^xXoz^  v.  Living- 
given  in  Hilary  rules  that»  in  an  ston,  9  Smed.  &  M.  (Miss.)  489; 
action  on  a  warranty,  the  plea  of  non-  Taylor  v,  McNairy.  42  Miss.  276. 
assumpsit  will  operate  as  a  denial  of  When  Plea  Intended,  at  Applyhig  to 
the  fact  of  warranty  upon  the  alleged  Two  Coonts. — In  an  action  on  a  bond  in 
consideration,  seems  to  import  that  which  the  declaration  contains  two 
nonassumpsit  puts  in  issue,  even  in  counts,  one  in  the  common  form,  and 
a  special  contract,  as  well  the  consid-  the  other  in  common  form  also,  but 
eration  as  the  promise."  setting  up  matters  intended  to  meet 

2.  Tuench  v.  Archer,  3  Dowl.  130;  the  defense,  a  plea  that  there  was  no 
Graham  v.  Pitman,  3  Ad.  &  El.  521,  consideration  for  bond,  but  which 
30  E.  C.  L.  143;  Trinder  v.  Smedley,  failed  to  notice  the  matter  set  up  in 
3  Ad.  &  El.  522,  30  E.  C.  L.  143;  the  second  count,  will  be  intended  to 
Easton  v.  Pratchett,  4  Tyr.  472 ;  apply  to  both  counts.  Brown  v. 
Stoughton  V,   Kilmorey.   5  Tyr.   568;  Wright,  17  Ark.  9. 

Lacey  V.  Forrester,  5  Tyr.  586;  Boden  Wben    Plea   Bemnrrable.  —  Where   a 

V.  Wright,  12  C.  B.  445,  74  £.  C.  L.  plea  avers  want  of  consideration  for 

445*  a  note,  but  the  facts  stated  in  it  show 

8.  Boden  v,  Wright,  12  C.   B.  445,  a  good  consideration,  it  is  liable  to  a 

74  E.  C.  L.  445.     The  practice  as  here  demurrer.      Henderson   v.    Farrelly, 

stated  is  under  the   rules  of   Hilary  16  111.  137. 

Term,  4  Wm.  IV.             '  Bnrden  of  Proof. — Where  there  is  a 

4.  Alabama. — Giles  v.  Williams,   3  plea  of  no  consideration  to  an  action 

Ala.  316;  McMahon  V.  Crockett.  Minor  of  debt  on  bond,  the  onus  probandi  is 

(Ala.)  362;  Parkman   v,    Ely.  5  Ala.  on  defendant,  since  the  obligation  is 

346;    Bates    v.    Terrell,    7   Ala.    129;  /W«ftf/<ia>  evidence  of  consideration. 

Kolsky  V.  Enslen  (Ala.,  1894).  15  So.  Dickson  v,  Burks,  11  Ark.  307;  Brown 

Rep.  558.  V.  Wright,  17  Ark,  9;  Ralston  v.  Bul- 

Arkansas.  —  Dickson  ».  Burk,  6  litts,  3  Bibb  (Ky.)  261;  Rudd  v.  Han- 
Ark.  412;  Cheney  v,  Higginbotham.  na,  4  T.  B.  Mon.  (Ky.)  531;  Boone  v, 
10  Ark.  273;  Dickson  V.  Burks,  11  Shackleford,  4  Bibb  (Ky.)  68. 
Ark.  307;  Rankin  v,  Badgett,  5  Ark.  MiisiBeippi — Statement  of  Faets  Showing 
345;  Greer  v.  George,  8  Ark.  133;  Want  of  Consideration  Necessary. — Under 
Catlin  V,  Home,  34  Ark.  169.  Miss.  Code  1871,  §  599,  providing  that 

Colorado. — Patterson  v.  Gile,  i  Colo,  every  matter  of  defense  not  consist- 

200;  Munro  v.  King.  3  Colo.  238.  ing  merely  of  a  denial  of  the  allega- 

Illinois. — Sheldon  v,  Lewis,  97  111.  tions     in    the    declaration    must    be 

640.  pleaded     specially    or    given    notice 

/Centuiky.—KoXsion    v.    BuUitts,    3  of   under   the   general   issue,   or    no 

Bibb  (Ky.)  261;  Rudd  v.  Hanna,  4  T.  proof  of  such  matter  will  be  receive^ 

4  Encyc.  PI.  &  Pr.— 60.  94$ 
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a  plea  there  appears  to  have  been  any  consideration  whatever, 
though  insufHcient  or  inadequate,  the  proof  does  not  sustain  the 
plea.* 

d.  Under  the  Code — 'Wum,  gimmty  u  pima. — In  pleading  want 
of  constderatiofi  the  true  rule  seems  to  be  this,  that  U  •the  con- 
tract in  suit  imports  a  cofiMderation^  as  where  it  is  under  seal»  or 
in  many  jurisdictions  merely  tn  writing,  the  want  of  consideration 
cannot  be  shown  under  the  general  denial,  but  must  be  pleaded.* 
If,  on  the  other  hand,  the  contract  in  suit  does  not  import  a  con- 
sideration, thereby  making  it  necessary  for  the  plaintiff  to  allege 
a  consideration,  want '  of  consideration  may  be  shown  under  the 
general  denial* 

on  trial,  it  is  neeessary  in  pleading  JCansa^, — Miller  v.   Brumbanghi  7 

want  of  consideration  to  state  affirma-  Kas.  343. 

tfvety   ^^uf.  there  was   no   consider-  Kentucky, — Brown  9.  Ready  (Kf., 

ation.     Tittle  v.  Bonner,  53  Miss.  $78.  1893),  20  S.  W.  Rep.  1036. 

RerUb— Xfuner  ef  Statbig  G«MM«rs-  Missouri, — Doan  v.  Moss,  so  Mo. 
tion  Same  as  in  XlfflHlfll. --Where  the  297:  Portef  ».  Jones,  5a  Mo.  399:  Son- 
declaration  alleges  that  B,  opon  the  ner  r.  Sammcr»-,  54  Mo.  340;  Merrick 
delivery  to  him  of  a  valtrable  cargo  v,  Phillips,  58  Mo.  436. 
of  merchandise  by  C,  promised  C  to  New  Y^rk, — Hammond  9.  Eatlc,  58 
pay  to  A  a  debt  dae  from  C  to  A,  a  How.  Pr.  (N.  Y.  Snpreme  Ct.)  426; 
plea  by  B  that  there  was  *' tto  consid-  Dubois  v,  Hermance,  56  N.  Y.  673. 
eration"  for  the  promise  is  bad.  Centra^  Evans  r.  Williams,  60  Barb. 
Hanter  v.  Wilson,  «  Fla.  250.  See  (N.  Y.)  346. 
also  Ahren  v,  Willis,  6  Fla.  359.  Ohio, — Chamberlain  v.  Painesville, 

]Ii6higaii--6«fteralIsnis.^Under  the  etc..  R.  Co.,  15  Ohio  St.  225;  Louder- 
Michigan  practice,  where  the  statn-  man  v.  Jndy,  sOhioCir.  Ct.  Rep.  351. 
tory  general  Issne  is  pleaded  Xo  a  dec-  VnA*  Vb»  OoldraAa  CMs  there  is  no 
laration  upon  the  money  counts,  on  such  thing  as  a  general  denial  to 
an  accepted  order,  it  is  competent  to  pleading;  a  specific  denial  is  required 
show  that  the  instrument  in  suit  was  to  each  and  every  allegation  which 
without  consideration.  Hill  v,  Cal-  the  defendant  intends  to  controven. 
laghan,  31  Mich.  424.  Hence,  in  an  action  on  a  promissory 

1.  Cheney  v,  Higginbotham,  10  Ark.  note,  it  is  proper  to  plead  the  want  of 

274.  consideration    by  specific   avermesi, 

d.  Cali/ornia,-^Vfinttr9  v.  Rush,  34  and  fn  such  case  an  issue  is  formed 

Cal.    136;    Gnshee  v»  Leavitt,  5  Cal.  without  a  reply.    Alden  9.  Carpenter, 

160;  Happe  V.  Stout,  2  Cal.  460.  7  Colo.  87;  ^atson  v,  Lemen,  9  Colo. 

Indiana. — Bingham  v,   Kimball,  17  200. 

Ind.  396;  Bush  v.  Brown,  49  Ind.  573;  Maiiig  Wamt  «!  Ooiiiid«niliM  10  Ds- 

Philbrooks  v,  McEwen,  29  Ind.  347;  f«BS«  wifli  Oihsr  SslnM*. — In  an  action 

Beeson  v,  Howard,  44  Ind.  413;  Web-  on  a  note  the  answer  may  allege  want 

ster  V,  Parker,  7  Ind.  185;  Aurora  v,  ai  consideration,  and  also  deny  the 

Cobb,  21  Ind.  492;  Anderson  v.  Meek-  execution    of    the    note.      Pavcy   v. 

er,  31  Ind.  245;  Bingham  v.  Kimball,  Pavey,   30    Ohio    St.   600;    Citixens' 

33  Ind.  184;  Bondurant  v.  Bladen,  19  Bank  v,  Closson,  29  Ohio  St.  78. 

Ind.   160;  Fisher  v.  Fisher,  113  Ind.  S.  Butler  v,  Edgerton,   15  Ind.  15: 

474;  Billan  v.   Hercklebrath,  23  Ind.  Nixon  v.  Beard,  fXi  Ind.  137;  Bush 

71;  Moore  r.  Boyd,  95  Ind.  134.  p.    Brown,    49    Ind.    573,    In    which 

Iowa. — Llnder    v.     Lake,    6    Iowa  It  was  held  that  want  of  considcra- 

164;    Towsley   v.   Olds,   6  Iowa  526;  tion  might  be  shown  under  the  gea- 

Blake   v,    Blake,   7   Iowa  46;    Good-  eral    denial,   where   the   action  was 

paster  v.   Porter,  11  Iowa  161;  State  founded  on  an  oral  promise ;  Wheeler 

V.  Wright,  37  Iowa  522;  Des  Moines  v,    Billings,   38   N.  Y.   263.     But  see 

University    v,    Livingston,   57   Iowa  Simpson  Centenary  College  v.  Brysii, 

307.  50  Iowa  293. 
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Where  Contraet  Showe  Want  of  Coniideration. — Where  the  contract  shows 
on  its  face  a  want  of  consideration,  the  authorities  are  in  conflict 
as  to  the  necessity  of  specifically  pleading  consideration.  This 
point  has  been  ruled  both  ways.* 

Partial  Want  of  Coniideration. — Want  of  consideration  may  be 
pleaded  to  a  part,  when  limited  to  that  part,  as  well  as  to  the 
whole  of  the  cause  of  action.* 

How  to  state  Want  of  Consideration. — As  to  the  manner  of  stating 
want  of  consideration  when  necessary  to  plead  it,  the  authorities 
are  not  harmonious.  In  some  jurisdictions  it  will  be  sufficient  to 
allege  generally  that  the  contract  sued  on  was  without  considera- 
tion,* while  in  others  it  is  necessary  to  state  the  facts  showing 

Pleading  Consideration  where  Petition  want  of  consideration,  or  the  failure 
UnnecessarUy  AUeges  It. — In  an  action  in  whole  or  part  of  the  considera- 
on  a  contract  which  imports  consid-     tion  of  any  written  contract,  must  be 


eration.  if  the  petition  unnecessarily 
alleges  a  consideration,  the  defendant 
may  nevertheless  show  want  of  con- 
sideration under  the  general  denial, 
Bogie  V.  Nolan,  96  Mo.  85;  Butler  v. 
Edgerton,  15  Ind.  15;  and  where  an 
answer  contains  both  a  general  denial 
and  a  paragraph  setting  up  want  of 
consideration,  such  paragraph  adds 
nothing  to  the  defense,  and  may  be 
rejected  on  motion.  Butler  v,  Edger- 
ton, 15  Ind.  15. 

Answer  Speciflcally  Pleading  Want  of 
Consideration  Demnrrable. — Where  the 
consideration  of  a  contract  sued  *on 
is  properly  and  fully  averred  in  the 
complaint,  a  general  denial  puts  the 
plaintifif  to  the  proof  thereof,  and  it  is 
not  error  to  sustain  a  demurrer  to 
a  paragraph  of  answer  specifically 
pleading  a  want  of  consideration. 
Nixon  V,  Beard,  iii  Ind.  137. 

1.  Georgia. — In  Georgia  it  has  been 
held  that  where  a  contract  on  its  face 
is  without  consideration,  and  there  is 
no  consideration  established  by  the 
evidence,  the  contract  cannot  be  en- 
forced, though  want  of  consideration 
be  not  pleaded.  Shealy  v,  Toole,  56 
Ga.  210;  Saulsbury  v.  Weaver,  59  Ga. 
254.  in  which  it  was  held  that  if  plain- 
tiff himself  proves  the  contract  sued 
upon  to  be  one  of  suretyship  on  the 
part  of  a  married  woman,  one  of  the 
plaintiffs  in  the  action,  no  special  plea 
is  requisite  to  make  the  evidence  avail- 
able for  her  defense.  It  can  be  shown 
under  the  general  issue. 


averred,  and  shown  by  way  of  de- 
fense. Linder  v.  Lake,  6  Iowa  164; 
Goodpaster  v.  Porter,  11  Iowa  161; 
State  V,  Wright,  37  Iowa  522. 

2.  Webster  v.  Parker,  7  Ind.  185; 
Manly  v.  Hubbard,  9  Ind,  230;  Moore 
V,  Boyd,  95  Ind.  134,  in  which  it  was 
held,  in  an  action  on  a  promissory 
note,  that  a  plea  that  all  in  excess  of 
a  certain  part  of  the  note  was  given 
without  any  consideration  therefor,  is 
sufficient. 

8.  Fisher  v,  Fisher,  113  Ind.  474; 
Webster  v.  Parker,  7  Ind.  185;  Billan 
V,  Hercklebrath,  23  Ind.  71;  Bush  r. 
Brown,  49  Ind.  573;  Moore  v,  Boyd, 
95  Ind.  134;  Bondurant  v,  Bladen, 
19  Ind.  160;  Beard  v,  Lofton,  102  Ind. 
408;  Moyer  v.  Brand,  102  Ind.  301; 
Swope  V.  Fair,  18  Ind.  300;  Barner  v, 
Morehead,  22  Ind.  354;  Miller  v, 
Brumbaugh,  7  Kan.  343;  Brown  v. 
Ready  (Ky.,  1893),  20S.  W.  Rep.  1036; 
Foren  v.  Dealey,  4  Oregon  93. 

General  Statement  Controlled  by  Par- 
tienlar  Statement  —  Oregon,  —  Where 
the  answer  alleges  that  no  consider- 
ation was  given  and  in  addition  there- 
to sets  forth  the  circumstances  under 
which  the  note  was  given,  the  first 
branch  of  the  answer  will  be  inter- 
preted by  the  second,  and  if  it  appear 
from  circumstances  that  there  was 
a  consideration,  the  first  defense, 
though  direct  and  positive,  will  be  of 
no  avail.     Foren  v.  Dealey,  4  Oregon 

93. 
Promissory  Vote. — To  a  suit  upon  a 


In  Iowa  the  objection  that  no  con-  promissory  note  an  answer  alleging 

sideration  is  shown  upon  the  face  of  that  there  was  no  valuable  considera- 

theinstrument,  or  that  none  is  averred  tion  for  the  execution  of  the  note  is 

by  the  plaintiffs  in  their  petition,  can-  sufficient.     Webster  v,  Parker,  7  Ind. 

not  be  taken  upon  demurrer.      The  185;  Bush  v.  Brown,  49  Ind.  573. 
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the  want  of  consideration.* 

Vonezittonoe  of  Contidoration  for  Coatraet. — In  pleading  want  of  con- 
sideration the  answer  should  allege  that  no  consideration  existed 
for  the  execution  of  the  contract,  and  not  that  no  consideration 
was  received  by  the  party  pleading/^ 

4.  Failure  of  Consideration — a.  At  Common  Law — Voeenity  of 
Pleading. — As  to  the  necessity  of  pleading  specially  failure  of  con- 
sideration in  jurisdictions  where  the  practice  has  not  been  affected 
by  statute,  the  authorities  are  not  in  accord.  In  one  state,  at 
least,  it  has  been  held  that  either  a  total  or  a  partial  failure  of 
consideration  may  be  shown  under  the  general  issue.*     In  some 

1.  Gushee  v,  Leavitt,  5  Cal.  160;  defendant/'  was  held  bad,  the  conrt 
Chamberlain  v.  Painesville,  etc..  R.  holding  that  "it  was  not  necessary 
Co.,  15  Ohio  St.  225;  Clifton  v.  Brun-  that  the  consideration  for  the  note 
dage,  25  Tex.  331;  Staley  v.  Ivory,  should  pass  to  the  defendant.  The 
65  Mo.  74.  consideration  must  be  some  benefit  to 

In  an  action  on  a  nonnegotiable  the  party  by  whom  the  promise  is 
note  by  the  assignee  against  the  made,  or  to  a  third  person  at  his  in- 
maker,  an  answer  that  the  maker  being  stance;  or  some  detriment  sustained 
security  for  the  payee,  the  latter  de-  at  the  instance  of  the  party  promis- 
posited  with  him  a  chattel  as  a  pledge  ing,  by  the  party  in  whose  favor  the 
for  indemnity,  and  that  thereupon  the  promise  is  made."  Bingham  v.  Kim- 
note  was  given  merely  as  evidence  of  ball,  33  Ind.  184. 
the  deposit,  is  a  good  plea  of  want  of  Suit  against  One  of  Two  Joint  Kaken 
consideration.  Doan  v.  Moss,  20  Mo.  — What  a  Sufficient  Answar. — In  an  ac- 
298.  tion  against  one  of  two  or  more  joint 

Defoot  or  Want  of  Titlo. — Where  de-  makers  of  a  note,  to  recover  thereon, 

fectiveness  or  want  of  title  in  the  ven-  •  an   answer  admitting  the  signing  of 

dor  of  land  and  payee  of  the   note  the. note,  but  alleging  that  "  as  to  him 

sued  on,  under  the  plea  of  failure  of  it  was  executed  without  any  consider- 

consideration  for  which  the  note  was  ation  whatever."  is  good.     Moyer  v, 

given,  is  relied  on,  the  plea  must  aver  Brand,  102  Ind.  301. 

the  facts  showing  such  defect.     Clif-  S.  Keen   v.    Ranck,  14  Phila.  (Pa.) 

ton  V.  Brundage,  25  Tex.  331;  Staley  168;  Pownall  v,  Bair,  78  Pa.  St.  403; 

V.  Ivory,  65  Mo.  74.  Blessing  v.  Miller,  102  Pa.  St.  45.  in 

Objection    for    Defeotiye    Answer.  —  which   it   was    held    that  under  the 

Where   an   answer    alleges    want   of  pleading  of  nonassumpsit  to  sci,  fa, 

consideration,    an   objection    that    it  sur  mechanic's   lien,  the    defendant 

does  not  set    forth  facts  upon  which  may   set  up   any    equitable    defense 

the    allegation    is    based    cannot    be  showing  failure  of  consideration,  in 

taken   by   demurrer,  but    only   by   a  whole  or  in  part  of  the  contract  which 

motion  for  a  more  specific  statement,  is  the  gist  of  the  action.     So  also  in 

Simpson  Centenary  College  v,  Bryan,  Heck  v.  Shener,  4  S.  &  R.  (Pa.)  258, 

50  Iowa  293.  which   was   an   action   brought  by  a 

2.  Anderson    v.    Meeker,    31    Ind.  housekeeper   for  wages,  the  defend- 
245;  Bingham  v,  Kimball,  33  Ind.  184.  ant,  under  the  general  issue  and  with- 
in an  action  on  a  note,  an  answer  out  notice,  was  permitted  to  prove  the 

"  that  defendant  received  no  consider-  plaintiff's  misconduct  in  her  office  to 
ation  for  said  note  "  is  bad,  on  the  defeat  her  claim;  the  evidence  being 
ground  that  if  the  note  had  a  consid-  considered  admissible,  as  going  to 
eration  to  support  it  that  was  suffi-  the  consideration,  which  was  the 
cient,  whether  received  by  defendant  gist  of  the  action.  And  in  Pownall 
or  some  one  else  with  his  consent,  v,  Bair,  78  Pa.  St.  403,  which  was  an 
Anderson  v.  Meeker,  31  Ind.  245.  action  for  the  commissions  which 
An  answer,  in  a  suit  on  a  note,  that  plaintiff  claimed  to  have  earned,  in  his 
the  note  "was  given  by  this  defend-  employment  under  his  contract  with 
ant  to  plaintiff's  assignors  without  the  defendant,  the  defense  that  plain- 
any  consideration  of  any  kind  to  this  tiff  in  the  course  of  such  employment 
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jurisdictions,  where  the  question  does  not  seem  to  have  been 
directly  passed  upon,  the  defendant  showed  total  failure  of  con- 
sideration under  the  general  issue,*  while  in  another  it  was 
specially  pleaded.*  So  in  some  jurisdictions  partial  failure  of 
consideration  was  shown  under  the  general  issue.*  In  one  state 
it  has  been  held  competent  to  show  a  total  failure  of  considera- 
tion under  the  general  issue,  but  a  partial  failure  of  consideration 
must  be  specially  pleaded,*  or  special  notice  given  that  it  will  be 
offered  in  evidence  if  it  is  desired  to  take  advantage  of  it  under 
the  general  issue.*  In  another  state  partial  failure  of  considera- 
tion cannot  be  given  in  evidence  under  the  general  issue,  and 
even  a  total  failure  of  consideration  cannot  be  shown  except 
where  specially  pleaded,  unless  the  action  be  upon  a  promissory 
note  or  for  a  sum  certain.* 

b.  Under  Statutes— (i)  Necessity  of  Pleading.— Mn^^x  the 
statutes  of  some  jurisdictions  it  is  necessary  to  plead  failure  of 
consideration.'' 

had  been  guilty  of  malfeasance  was        4.    People    v,    Niagara    C.    P.,    12 

considered  a  legitimate  defense  under  Wend.  (N.  Y.)  246;  Spalding  v.  Van- 

the  plea  of  nonassumpsit.  dercook,  2  Wend.  (N.  Y.)  431;  Reab 

1.  Clough  V.  Patrick.  37  Vt.  418;  v.  McAlister,  8  Wend.  (N.  Y.)  109; 
Shearer  v.  Fowler,  7  Mass.  32;  Bliss  Runyan  v.  Nichols,  11  Johns.  (N.  Y.) 
V.  Negus,  8  Mass.   46;  Rice  v.   God-  547. 

dard,  14  Pick.  (Mass.)  243;  Loffland  «/.  h.  Reab  v,  McAlister,  8  Wend.  (N. 
Russell,  Wright  (Ohio)  438.  Y.)  no;  Payne  v.  Cutler,  13  Wend. 
In  an  action  on  a  note  for  land  con-  (N.  Y.)  605;  People  v,  Niagara  C.  P., 
veyed  with  the  usual  covenants  of  12  Wend.  (N.  Y.)  246. 
seizin  and  warranty,  the  action  A  partial  failure  of  consideration 
being  between  the  original  parties,  of  a  note  may  be  shown  to  reduce 
defendant  was  permitted  to  show  a  the  amount  of  the  recovery;  but  no- 
total  failure  of  title  to  the  land  as  a  tice  must  be  given  of  such  defense, 
defense  under  the  general  issue.  Rice  Payne  v.  Cutler,  13  Wend.  (N.  Y.)  605. 
V.  Goddard  14  Pick.  (Mass.)  293.  In  an  action  for  the  recovery  of  the 

2.  InScudderv.  Andrews,  2  McLean  price  of  an  article,  sold  with  a  war- 
(U.  S.)  464,  an  action  on  a  note  given  ranty  of  its  soundness,  or  in  relation 
for  the  price  of  land,  in  which  the  to  which  there  was  a  fraudulent  mis- 
plea  alleged  that  the  land  sold  was  representation,  the  defendant,  on  no- 
part  of  the  public  domain  and  had  tice  given  with  his  pleading,  may 
never  been  offered  for  sale  by  the  give  evidence  of  the  fraud  or  breach 
United  States,  the  court  considered  of  warranty  in  diminution  of  the 
the  plea  good,  as  showing  a  total  plaintiff's  claim.  Reab  v,  McAlister, 
failure  of  consideration.  8  Wend.  (N.  Y.)  no. 

8.  Culver  v,  Blake,  6  B.  Mon.  (Ky.)  Baason  for  Rule. — The  reason  for  the 
528;  Miller  v.  Smith,  i  Mason  (U.  S.)  rule  that  partial  failure  of  considera- 
437  \  Crowninshield  v.  Robinson,  i  tion  cannot  be  shown  under  the  gen- 
Mason  (U.  S.)  93.  eral  issue  seems  to  be,  that  it  does 

In  assumpsit  for  the  price  of  goods  not  go  to  the  foundation  of  the  action 

sold,  partial  failure  of  consideration  and  show  that  plaintiff  is  not  entitled 

was  shown  under  a  plea   of   nonas-  to  recover  anything,  but  is  merely  in 

sumpsit.     Culver  v.  Blake,  6  B.  Mon.  mitigation  of   damages.       People    v, 

(Ky.)  528.  Niagara  C.  I .,  12  Wend.  (N.  Y.)  246. 

In  an  action  for  goods  sold,  defend-  6.  Brewer  v,  Harris,  2  Smed.  &  M. 

ant  showed  under  the  general  issue,  (Miss.)  84;  Harman  v,   Sanderson,   6 

in   mitigation  of   damages,   tnat  the  Smed.  &  M.  (Miss.)  41;  Ferguson  v. 

goods  were  not  of  the  quality  repre-  Oliver,  8  Smed.  &  M.  (Miss.)  332. 

sented.     Miller  v.  Smith,  i  Mason  (U.  7.  Alabama, — Sims   v.   Herzfeld,  95 

S*)437i  Crowninshield  v,    Robinson,  Ala.  145;   Agnew  v.  Waldon,  84  Ala. 

X  Mason  (U.  S.)  93.  502;   Carmelich  v.  Mims,  88  Ala.  335. 
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(2)  How  Pleaded. — In  pleading  failure  of  consideration  it  will 
not  be  sufficient  to  allege  it  in  general  terms.  The  facts  showing 
wherein  the  failure  of  consideration  consists  must  be  alleged,* 


Arkansas, — Pettillo  v.  Hopson,  23 
A,r]c    106 

Florida,— hhx^xi  v.  WiUis,  6  Fla. 
359;  Stafford  v,  Anders,  8  Fla.  34. 

Indiana, — Winn  v,  Hiday,  2  Blackf. 
(Ind.)  123;  Garrett  v,  Heaston,  5 
Blackf.  (Ind.)  349  ;  Mullikin  v. 
Latchem,  7  Blackf.  (Ind.)  136;  Har- 
desty  V,  Smith,  3  Ind.  39;  Applegate 
V,  Crawford,  2  Ind.  579;  Manly  v, 
Hubbard,  9  Ind.  230;  Myers  v,  Con- 
way, 62  Ind.  474. 

Texas, — Smith  v,  Sherwood,  2  Tex. 
461;  Keeble  v.  Black,  4  Tex.  69;  Fort- 
son  V,  Caldwell,  17  Tex.  627. 

See  also  Cheney  v,  Higginbotham, 
10  Ark.  273;  Willett  v,  Forman,  3  J. 
J.  Marsh.  (Ky.)  292. 

In  niinou,  in  any  action  on  a  nego- 
tiable instrument,  it  is  necessary  to 
plead  either  partial  or  total  failure  of 
consideration.  Rose  v,  Mortimer,  17 
III.  475;  Keith  V,  Mafit,  38  111.  304; 
Leggat  V.  Sands'  Ale  Brewing  Co., 
60  111.  163;  Wilson  V,  King,  83  111.  232; 
Gage  V,  Lewis,  68  111.  604;  Gregory 
V,  Scott,  5  111.  392;  Corwith  v.  Colter, 
82  111.  585;  Sheldon  v,  Lewis,  97  111. 
640. 

It  has  been  held,  however,  that  if 
suit  is  not  brought  on  such  instru- 
ment, and  the  common  counts  are 
used,  and  such  instrument  is  read 
in  evidence  to  sustain  the  counts,  the 
same  rule  of  practice  does  not  prevail, 
and 'that  in  such  case  a  defense  of 
total  or  partial  failure  of  considera- 
tion should  be  allowed  under  the  gen- 
eral issue.  Wilson  v.  King,  83  111. 
232. 

1.  Alabama, — Carmelich  v.  Mims,  88 
Ala.  335;  Sims  v,  Herzfeld,  94  Ala. 
145;  Mead  v,  Hughes,  15  Ala.  141. 

Arkansas, — Cheney  v,  Higginboth- 
am, 10  Ark.  273. 

Florida,  —  Ahren   v,  Willis,   6  Fla. 

359- 

Indiana.  —  Garrett    v,    Heaston,    5 

Blackf.  (Ind.)  349;  Mullikin  v,  Latch- 
em, 7  Blackf.  (Ind.)  136;  Applegate 
V,  Crawford,  2  Ind.  579. 

Illinois,  —  Cornelius  v,  Vanorsdall. 
I  111.  23;  Poole  V,  Vanlandingham,  i 
111.  47;  Bradshaw  v,  Newman,  i  111. 
133;  Sims  V,  Klein,  i  111.  302;  Van- 
landingham V.  Ryan,  17  III.  25;  Parks 
V,  Holmes,  22  111.  522;  Swain  v,  Ca- 


wood.  3  111.  505;  Sheldon  v.  Lewis,  97 
111.  640;  Gage  V,  Lewis,  68  111.  604; 
Christopher  v.  Cheney,  64  lU.  26; 
Evans  v.  School  Com'r,  6  111.  654: 
Gregory  v,  Scott,  5  111.  392. 

Texas,  —  Fortson  v.  Caldwell,  17 
Tex.  627;  Smith  v.  Sherwood,  2  Tex. 
461;  Keeble  v.  Black.  4  Tex.  69;  Will- 
iams V.  Warnell,  28  Tex.  610. 

England.  —  Easton  v,  Pratchett,  6 
C.  &  P.  736,  25  E.  C.  L.  624. 

Pleas  Snfficiexitly  Showing  Pdhm  of 
Consideration  Illustrated.  —  Where  a 
note  was  given  for  the  purchase 
money  of  land,  and  the  payment  of 
the  note  was  a  condition  precedent  to 
the  conveyance  of  the  land,  a  plea  to 
an  action  on  the  note  alleging  that 
the  vendor  had  no  title  to  the  land 
when  the  contract  was  made,  nor 
when  the  conveyance  was  to  be  made, 
nor  at  any  other  time,  constitutes  a 
bar  to  the  action,  as  showing  a  total 
failure  of  consideration.  Gregory  r. 
Scott,  5  111.  392. 

A  plea  to  an  action  on  a  note,  that 
the  consideration  thereof  was  the  sale 
and  delivery  of  certain  flour  on  the 
day  the  note  was  given,  and  that  the 
flour  was  not  delivered,  is  good,  as 
stating  a  failure  of  consideratioo. 
Corwith  V.  Colter,  82  111.  585. 

Pleas  Insnffieiently  Alleging  laflire 
of  Consideration  lUnstrated. — In  an  ac- 
tion of  debt  on  a  penal  bond,  where 
the  only  existing  fact  alleged  to  have 
been  represented  by  the  plaintiff  to 
induce  the  defendant  to  sign  the  bond 
as  security  for  another  to  pay  the 
debts  of  a  Arm  which  he  had  bought 
out  was  that  the  assets  of  the  firm 
were  suflicient  to  pay  the  debts  of  the 
Arm,  but  it  was  nowhere  alleged  indi- 
rect terms  that  this  representation 
was  known  to  be  untrue  at  the  time 
it  was  made,  or  that  it  was  in  fact  un- 
true, the  plea  does  not  sufficiently 
state  a  failure  of  consideration.  Gage 
V,  Lewis,  68  111.  604. 

A  total  failure  of  consideration  is 
not  set  out  by  a  plea  which  alleges 
merely  that  the  note  sued  upon  was 
given  for  the  hire  of  negro  men 
claimed  by  the  plaintiflf,  at  the  time 
of  the  hiring,  as  slaves;  whereas  at 
that  time  they  were,  in  fact,  free, 
having  been  so  declared  by  the  laws 
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(3)  Plea  Assuming  to  Sft  up  Total  Faitmre.—K  plea  which 
assumes  to  set  up,  in  bar  of  an  action,  a  total  failure  of  con- 
sideration, but  which  shows  only  a  partial  failure,  is  bad  on 
general  demurrer.* 

(4)  Shomng  Partial  Failure  under  Plea  of  Total  Failnre.-^ 
Where  a  plea  alleges  total  failure  of  consideration  the  authorities 
are  in  conflict  on  the  question  whether  partial  failure  of  con- 
sideration can  be  shown  thereunder.  Some  maintain  that  partial 
failure  of  consideration  may  be  shown  under  a  plea  of  entire 
failure  of  consideration  ;  *  otners  maintain  that  it  cannot.^ 

<•  Under  the  Code.— -Under  the  code  failure  of  considera- 
tion is  considered  new  matter,  and  hence  cannot  be  shown  under 
a  general  denial.* 

ol  the  United  States  and  the  procla-  efation  consists,  may  be  taketi  advan- 

mations  of  the  president.    These  facts  ta^  of  by  demurrer,  or  by  motion  to 

are  not  sufficient  to  oftake  a  failure  ol  strike   from  the  files.    Carmelich  v. 

consideration,   because,  even  admit-  Mims,  88  Ala.  335. 

ting  the  negroes  to  have  been  free,  they  1.  Street  v.  Mullin,  5  Blackf.  (Ind.) 

nwy   first  have  hired  themselves  to  563;  Manly  v,   Hubbard,  9  Ind.  230; 

the  plaintiff,  who,  with  their  consent,  McDougle  v.  Gates,  21  Ind.  65;  Tyler 

may    have    transferred    their    labor  v.  Borland,  17  Ind.  298. 

to  the  defendant;  or  the  plaintiff  may  S.  Sims  v.  Klein,  i  111.  302;  Swaia 

haye  acted  as  their  agent  in  making  v.  Cawood^  3  111.  505 ;  Johnson  v,  WiU 

the  contract  of  hiring  with  the  defend-  son,  54  111.  419. 

ant,  and  may  have  taken  the  note  pay»  8.  Willis    v.    Bullitt,   22  Tex.  330; 

able  to  herself  in  trust  for  them.    Mar*-  Bilian  v^   Hercklebrath,  23  Ind.   71; 

tin  V.  Bartow  Iron  Works,  35  Ga.  320.  Landry  p.  Durham,  21  Ind.  233;  Wynn 

Aetien  an  Heta  OiTan  fm  Land— What  vi  Hiday,  2  Blackf.  (Ind.)  123,  where, 

Plea  mail  Shaw.'^A  plea  of  failure  of  in  an^action  on  an  instrument  for  p!ay- 

consideration  to  an  action  on  a  note  mentof  money,  defendant  pleaded  that 

given   for  purchase  money  of  land,  the  obligation  had  been  given  for  a 

alleging  the  existence  of  a  mortgage  pair  of  millstones  fraudulently  repre- 

and  outstanding  title  thereto  in  an-  sented  to  be  good,  but  which  were  of 

other  party,  at  the  time  of  the  pur-  no  value,  it  was  held  that  if,  in  addi- 

chase,  must  also  allege  that  the  ven-  tion  to  the  fraudulent  representation 

dee,  at  the  time  of  the  purchase  and  or  the  breach  of  warranty,  defendant 

execution  of  the  deed,  had  no  notice  proved  that  the  article  was  of  no  value, 

of  such  incumbrance  and  outstanding  or  that  he  had  returned  it  or  tendered 

title*      Herron  9.   DeBard,   24  Tex.  it  within  a  reasonable   time,  he  de- 

181.  feated  the  action;  but  if  it  appeared 

An  answer  to  an  action  on  a  note  that  the  afticle  was  of  some  value, 

given   in  payment  for  land,  alleging  and  had  not  been  returned  by  plaintiff, 

failure  of  consideration,   but   which  the  plaintiff  might  recover  the  value, 

fails  to  state  that  title  to  the  land  had  4.  Moore  v.  Boyd,  95  Ind.  134;  Bil- 

f ailed,  or  that  there  had  been  an  evic-  Ian  v,  Hercklebrath,  23  Ind.  71;  Love 

tion,  is  insufficient.     Tooke  v.  Bonds,  v,  Oldham,  22  Ind.  51;  Casad  r.  Hol- 

29  Tex.  419.  dridge,  50  Ind.  529:  Higgins  v.  Ger- 

A  plea  of  failure  of  consideration,  malne,   i  Mont.  230:  Dubois  v,  Her- 

in  an  action  on  a  note  given  for  land,  mance,  $6  N.  Y.  673;  Smith  Middlings 

alleging  fraudulent  representation  in  Purifier  Co.   v,   Rembaugh,   2i   Mo. 

regard  to  the  title,  is  insufficient,  if  App^  390.     See  also  Atkins  v,  Cobb, 

it  does  not  allege  also  that  such  repre-  56  Ga.  86;  Faulkner  v.  Ware,  34  Ga. 

sentations  were  relied  on.     Luckie  v.  498;  Tompkins  v.  Younge,  17  Ga.  103. 

McGlasson,  22  Tex.  282.  But  see  Spies  v.  Roberts,  20  N.  Y. 

Safett  in  Plea— H«w  Takin  AdTaatagt  Super.  Ct.  301,  in  which  it  was  held 

of. — A  plea  failing  to  state  the  facts  that  evidence  tending  to  show  that 

showing  wherein  the  failure  of  consid-  an  engine*  in  part  payment  for  which 
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Plaa  or  Answer.  CONTRACTS.         Illegality  of  Considntioa 

6.  Illegality  of  Coasideration— ^J.  At  Common  Law.— In  Eng- 
land^ at  common  law,  under  the  general  issue  in  assumpsit,  it  was 
always  permissible  to  give  in  evidence  matter  showing  that  the 
contract  in  suit  was  illegal.^  After  the  enactment  of  the  Hilary 
rules  illegality  of  contract  was  required  to  be  specially  pleaded.* 

In  the  United  States^  except  where  it  is  otherwise  provided  by 
statute,  illegality  of  contract  may  be  shown  under  the  general 
issue.' 

the  note  in  suit  was  given,  was  worth-  discharge,  but  those  which  show  the 
less,  might  be  shown  under  a  general  transaction  to  be  either  void  or  void- 
denial,  able,  in  point  of  law.  on  the  groand 

Contra. — In     California     failure    of  of  fraud  or  otherwise,  shall  be  spe- 

consideration  may  be  proved  under  a  cially  pleaded."      Reg.  Gen.  Hil.  T., 

general  denial.     Brooks  v.  Chilton.  6  4  Wm.  IV. 
Cal.  641.  Bole  Embraoeo  Both  Ezpren  andla- 

Miuoari. — In  Voss  v.  McGuire,  18  plied  Contraeti. — Illegality  of  consider- 
Mo.  App.  477,  there  is  a  dictum  to  the  ation  must  be  pleaded  specially  as  a 
effect  that  partial  failure  of  consider-  defense,  not  only  where  the  express 
ation  does  not  have  to  be  specially  contract  on  which  a  plaintiff  sues  is 
pleaded,  but  may  be  proved  under  illegal,  but  also  where,  illegal  ser- 
the  general  issue.  For  this  dictum  vices  having  been  performed,  no  coo- 
Carpenter  V.  Myers,  32  Mo.  215,  is  tract  to  pay  for  them  can  be  implied, 
cited  as  authority.  All  that  the  latter  Potts  v.  Sparrow,  i  Bing.  N.  Cas.  594, 
decision  determines  is,  that  a  plea  of  27  E.  C.  L.  502. 

partial   failure  of  consideration  of  a        Additional  Allegation  of  no  Gonsidva- 

promissory  note  does  not  constitute  tion  Other  than  that  MentioBed.  —  To 

a  counterclaim    so   as   to    require   a  an  action  on  a  bill  of  exchange,  a  plea 

reply;    so   It   is   very  clear  that   the  of   want   of    consideration  must  not 

doctrine  of  that  decision  is  misunder-  state  negatively  the  want  of  consid- 

stood  and  misapplied  by  the  court  in  oration,    but   roust    affirmatively  set 

Voss  V.  McGuire,  18  Mo.  App.  477.  forth  the  facts  from  which  the  want 

What  may  be  Shown  under  Plea  of  Par-  of  consideration  would  appear,  and 

tial  Failure. — On  a  plea  of  partial  fail-  further  allege  that  there  was  no  other 

ure   of  consideration    for    defect    in  consideration  than  the  one  mentioned, 

quality  of  goods,  it  is  not  competent  Boden  v.  Wright,  12  C.  B.  44s,  74  £• 

for  the  purchasers  to  prove,  in  gen-  C.  L.  445. 

eral   terms,   that   they   sold    a  large        Immorality  cannot  be  shown  in  evi- 

quantity  of  the  goods  for  uncurrent  dence   as  a  defense  to  an  action  00 

funds,  and  that  the  funds  were  a  total  contract,  unless  it  is  set  up  by  plea 

loss.     Atkins  v.  Cobb,  56  Ga.  86.  Macnab  v.  Johnson,  2  F.  &  F.  293. 

1.  I  Chitty  on  Pldgs.  493;  Craig  v.  8.  Myers  r.  Carr,  I2  Mich.  63;  Sny- 
Missouri,  4  Pet.  (U.  S.)  426;  Oscanyan  der  v.  Willey,  33  Mich.  483;  Hulet  r. 
V.  Winchester  Repeating  Arms  Co.,  Stratton,  5  Cush.  (Mass.)  539;  Dixie 
103  .  U.  S.  266;  Edson  V,  Weston.  7  v.  Abbott,  7  Cush.  (Mass.)  610;  Craig 
Cow.  (N.  Y.)  278;  Young  v,  Rummell,  v,  Missouri,  4  Pet.  (U.  S.)  426;  Os- 
2  Hill  (N.  Y.)  478;  Potts  V,  Sparrow,  canyan  v.  Winchester  Repeating  Arms 
I  Bing.   N.  Cas.  594,  27  E.  C.  L.  502.  Co.,  T03  U.  S.  261;   Sill  v.  Rood,  15 

2.  Potts  V.  Sparrow,  i  Bing.  N.  Cas.  Johns.  (N.  Y.)  230. 

594,  27  E.  C.  L.  502;  Triebnerrv.  Duer,         In  assumpsit,  illegality  of  consider- 

I   Bing.  N.  Cas.  266,  27  E.  C.  L.  383;  ation  between  the  original  parties  to 

Boulton  V,  Coghlan,  i  Bing.  N.  Cas.  a  note  may  be  shown  under  the  gen- 

640,  27  £.  C.  L.  525;  Martin  v.  Smith,  eral  issue.     If  any  notice  of  a  defense 

4  Bing.  N.  Cas.  436,  33  E.  C.  L.  402;  under  the  prohibitory  liquor  law  were 

Macnab   v.   Johnson,   2    F.  &  F.  293;  necessary,  a  notice  that  the  note  was 

Clark  V,  Hagai,  22  Can.  Supreme  Ct.  given  for  the  purchase  price  of  cer- 

510.  tain  intoxicating  liquors,  contrary  to 

"  In  every  species  of  assumpsit  all  the   statute   in   such  case  made  and 

matters  of  confession  and  avoidance,  provided,    is    sufficient.       Myers  v* 

including  not  only  those  by  way  of  Carr,  12  Mich.  63. 
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b.  Under  Statutes. — In  many  states  the  commonJaw  rule 
has  been  changed  by  statute,  and  it  is  now  necessary  to  plead 
illegality  of  contract  specially.* 

niegality,  How  sutod. —Where  illegal  consideration  is  alleged,  the 
particular  facts  showing  the  consideration  to  have  been  illegal 
must  be  stated.* 

c.  Under  the  Code.— For  manner  of  pleading  illegality  of 
consideration  under  the  code,  see  article  ANSWERS  IN  CODE 
Pleading,  Vol.  I.,  p.  jyj. 

6.  Performance. — See  article  PERFORMANCE. 

7.  Nonperformance  by  Plaintiff— VoooMity  «f  Pleading.— If  a  breach 
of  a  contract  by  plaintiff  is  relied  on  as  a  defense,  it  is  necessary, 
both  at  common  law  and  under  the  code,  to  plead  it  in  order  to 
make  it  available.* 

How  Pleaded. — And  in  pleading  a  breach  it  is  not  sufficient  to 
allege  it  in  general  terms,  but  the  facts  constituting  the  breach 
must  be  stated.* 


1.  Alabama, — Collier  v,  Davis,  94 
Ala.  456:  Phoenix  Ins.  Co.  v.  Moog,  78 
Ala.  301;  Clay  v,  Dennis,  3  Ala.  375; 
McKeagg  v,  Collehan,  13  Ala.  828. 

Arkansas, — Dickson  v,  Burk.  6  Ark. 
412;  Cheney  v,  Higginbotham,  10 
Ark.  273. 

Iowa, — Stannard  v,  McCarty,i  Morr. 
(Iowa)  124. 

Kentucky.  —  Coleman  v.  Harper,  I 
A.  K.  Marsh.  (Ky.)  602;  Coyle  v. 
Fowler,  3  J.  J.  Marsh.  (Ky.)  472;  Har- 
rison V,  Wilson,  2  A.  K.  Marsh.  (Ky.) 

547.  .   , 

Massachusetts, — Bradford   v.    Tmk- 

ham.  6  Gray  (Mass.)  494;  Libby  v, 
Downey.  5  Allen  (Mass.)  299:  Car- 
doze  V,  Swift,  113  Mass.  250;  Cassidy 
V,  Farrell,  199  Mass.  397:  Mulry  v, 
Mohawk  Valley  Ins.  Co.,  5  Gray 
(Mass.)  541;  Granger  v,  Ilsley,  2  Gray 
Mass.)  521. 

TVjroj.-rMarkle  v,  Scott,  2  Tex. 
App.  Civ.  Cas..  §  674;  Turner  v,  Gib- 
son, 2  Tex.  App.  Civ.  Cas.,  §  714. 

Under  Mass.  Stat.  1852,  c.  312,  §§  14, 
15,  illegality  of  a  contract  declared 
upoii,  in  an  action  on  common  counts 
or  on  an  account  annexed,  cannot  be 
given  in  evMence  unless  pleaded. 
Granger  v,  Ilsley,  2  Gray  (Mass.)  521. 

2.  Dickson  v,  Burk,  6  Ark.  412: 
Cheney  v.  Higginbotham,  10  Ark. 
273;  Coleman  v.  Harper,  i  A.  K. 
Marsh.  (Ky.)  602;  Harrison  v,  Wil- 
son, 2  A.  K.  Marsh.  (Ky.)  547. 

Beason  for  Bale. — One  reason  is  that 
the  plea  is  too  uncertain,  and  another 
is,  whether  the  consideration  has 
failed  or  not  must  be  determined  by 
the  law  from  facts;  and  it  is.  there- 


fore, necessary  that  the  facts  should 
be  stated  by  the  plea.  Dickson  v, 
Burk,  6  Ark.  412;  Coleman  v.  Harper, 
I  A.  K.  Marsh.  (Ky.)  602. 

If  the  plea,  instead  of  denying  any 
consideration  whatever,  charges  an 
illegal  consideration,  either  because 
it  was  mala  in  se  or  mala  prohibitum^ 
as  for  future  illicit  cohabitation,  gam- 
ing, or  usury,  it  would  be  necessary 
to  aver  the  facts  so  that  plaintiff  might 
be  notified  of  the  specific  ground  of 
defense,  and  that  the  court  might  be 
able  to  determine  on  the  facts  stated 
whether  the  consideration  was  illegal 
or  not ;  and,  consequently,  whether  the 
matter  relied  on  in  the  defense  should 
bar  the  action.  Dickson  v,  Burk,  6 
Ark.  412. 

Plea  of  Illegality  not  Supported  by  Proof 
ef  no  Consideration. — A  plea  admitting 
consideration,  but  denying  its  valid- 
ity in  law,  is  not  supported  by  proof 
of  no  consideration  or  of  failure  of 
consideration.  Coyle  v.  Fowler,  3  J. 
J.  Marsh.  (Ky.)  472. 

8.  Blethen  v,  Blake.  44  Cal.  117; 
Maness  V.  Henry,  96  Ala.  454;  Darrah 
V,  Gow  (Mich.,  1889),  43  N.  W.  Rep. 
853;  Glertcross  v,  Evans  (Arizona, 
^894),  36  Pac.  Rep.  212;  Livingston 
V,  Anderson,  30  Fla.  117;  Clegg  v. 
New  York  Newspaper  Union,  72  Hun 
(N.  Y.)  395;  Coffin  V,  Grand  Rapids 
Hydraulic  Co.  (Super.  Ct.),  46  N.  Y. 
St.  Rep.  851;  Chauvrant  v,  Maillard 
(Supreme  Ct.),  4  N.  Y.  Supp.  126:  Bo- 
gardus  v.  New  York  L.  Ins.  Co.,  loi 
N.  Y.  328. 

4.  Coffin  V.  Grand  Rapids  Hvdraulic 
Co.  (Super.  Ct.),  46  N.  Y.  St.  Rep. 
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CONTRACTS. 


8.  Payment — See  article  Payment. 

9.  Umiry. — See  article  USURY. 

10.  Statate  of  Limitations. — See  article  Limitations,  Statute 

OF. 

11.  Statate  of  Prands. — See  article  Frauds,  Statute  of. 

12.  Accord  and  Satif£Action. — See  article  ACCORD  AND  SATIS- 
FACTION. 

13.  Mistake. — See  article  MISTAKE. 

14.  Release. — See  article  Release. 

15.  Vil  Debet  and  Vnnqaam  Indebitatus. — See  article  DEBT. 

16.  Tender. — See  article  Tender. 

17.  Set-off. — See  article  Set-off  and  Counterclaim, 

YI.  JoDTDEB  OF  Defevses. — See  articles  ANSWERS  IN  Code 
Pleading;  Assumpsit;  Covenant;  Debt. 

YIL  Eepucatiov  ob  Seplt.  —  See  articles  REPLICATION; 
Reply. 

VnL  Demvbheb. — See  article  Demurrers. 


851;  Chauvrant  v,  Maillard  (Supreme 
Ct.),  4  N.  Y.  Supp.  126;  Clegg  v.  New 
York  Newspaper  Union,  72  Hun  (N. 
Y.)  395:  Darrah  v.  Gow  (Mich..  1889), 
43  N.  W.  Rep.  851;  Glencross  v. 
Evans  (Arizona,  1894),  36  Pac.  Rep. 
212;  Livingston  v.  Anderson,  30  Fla. 
117;  Preston  v.  Roberts,  12  Bush 
(Ky.)  583;  Henderson,  etc.,  R.  Co. 
V,  Leavell,  16  B.  Mon.  (Ky.)  362; 
Gridler  v.  Farmers*,  etc.,  Bank,  12 
Bush  (Ky.)  333;  Huffaker  v.  Monti- 
cello  Nat.  Bank,  12  Bush  (Ky.)  287. 

An  allegation  that  plaintiff  failed  to 
perform  and  carry  out  the  parts  of 
the  contract  binding  upon  him  is  in- 
sufficient, as  being  a  mere  conclusion 
of  law.  Coffin  v.  Grand  Rapids  Hy- 
draulic Co.  (Super.  Ct.),  46  N.  Y.  St. 
Rep.  851. 

An  allegation  "  that  plaintiff  so  con- 
ducted himself  and  knowingly  violated 
the  conditions  and  covenant  of  the 
said  contract"  in  suit  is  fatally  de- 
fective, as  being  a  mere  allegation  of 
a  conclusion,  and  not  of  a  fact.  Chau* 
vrant  v.  Maillard  (Supreme  Ct.),  4  N. 
Y.  Supp.  126. 


Where  a  declaration  in  coventnt 
alleges  performance  of  all  cDvenants 
on  plaintiff* s  part,  a  plea  alle^ng 
generally  ''that  the  plaintiff  has  not 
performed  and  carried  out  the  con- 
tract set  forth  in  his  declaration  as 
he  agreed  to  do,  and  did  not  perform 
the  woik  therein  mentioned  in  a  faith- 
ful and  workmanlike  manner,'*  is  in- 
sufficient, under  the  Florida  statutes, 
for  failure  to  point  out  the  particulars 
wherein  plaintiff  failed  to  perform 
the  contract.  Livingston  v.  Ander- 
son, 30  Fla.  117. 

FkUure  to  f  etform  vithin  tine  Unltad 
— How  AMigBOd. — Allegations  that  de- 
fendant had  neglected  to  perform  his 
part  of  the  contract,  that  he  "did  and 
performed  certain  other  works  which 
were  requisite  and  necessary  in  a 
bad  and  inartificial  and  unworkman- 
like manner,"  are  not  sufficiently 
definite  to  permit  defendant  to  re- 
cover damages  suffered  because  plain- 
tiff did  not  perform  his  part  of  the 
contract  within  the  time  limited. 
Darrah  v.  Gow  (Mich.,  1889),  43  ^^ 
W.  Rep.  851. 
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ABATEMENT. 

Of  contempt  proceedings,  787. 

ABBREVIATIONS. 

Given  their  full  intent  in  pleadings,  533. 

ACTIONS. 

A  etion  for  maintena  nee.     See  C  HAM  perty  AND  MAINTENANCE. 
Civil  action  for  conspiracy.     See  Conspiracy. 
Under  civil  damage  acts.    See  Civil  Damage  Acts. 
Relating  to  chattel  mortgages.    See  Chattel  Mortgages. 
Confession  of  action.     See  Cognovit. 
Consolidation  of  actions.    See  Consolidation  of  Actions* 
Actions  of  contract  and  tort  distinguished,  915. 
Character  of  action  determined  by  complaint,  6ox. 

ADJOURNMENTS. 

See  Continuances. 

ADMINISTRATORS. 

See  Executors  and  Administrators. 

ADMISSIONS. 

Avoiding  continuances  by  admissions.    See  Continuances. 

AFFIDAVITS. 

Affidavits  for  consolidation  of  actions.     See  CONSOLIDATION  OF  ACTIONS. 
For  change  of  venue.     See  Change  of  Venue. 
For  continuance.     See  Continuances. 
For  writ  of  certiorari.     See  Certiorari. 
In  contempt  proceedings.    See  Contempt* 

AIDER  BY  VERDICT. 
See  Verdict. 

ALLOCATUR. 

Indorsement  on  writ  of  certiorari,  198. 

ALTERNATIVE  AVERMENTS. 

In  complaints  and  petitions,  602. 
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ALTERNATIVE  CONTRACTS. 
How  to  be  set  forth,  920. 

ALTERNATIVE   PLEADINGS. 

See  Construction  of  Pleadings. 

AMBIGUITIES. 

Expressions    construed   to  support  pleading.    See   CONSTRUCTION  (V 
Pleadings. 

AMBIGUOUS  CONTRACTS. 
See  Contracts. 

AMENDMENTS. 

Powers  of  judges  in  vacation.    See  Chambers  and  Vacation. 
Construction  of  pleadings  where  amendments  filed.     See  CoNSTRUCTloir 

of  Pleadings. 
Of  ajffidavit  for  continuance.    See  Continuances. 
Continuance  on  account  of  amendment  of  pleading.     See  CoNTINUANCKS. 
Of  writ  of  certiorari,  204. 
Of  petition  for  certiorari,  157. 

Review  by  certiorari  of  allowance  or  refusal  of  amendments,  83. 
Change  of  place  of  trial  by  amendment  of  complaint,  455. 
Amendment  of  order  changing  place  of  trial,  472. 

ANSWERS. 

Answer  to  writ  of  certiorari.     See  CERTIORARI. 

In  actions  relating  to  chattel  mortgages.     See  Chattel  Mortgages. 

In  actions  upon  contracts.     See  Contracts. 

Flea  or  answer  to  allegation  of  performance.  See  Conditions  PRBCEDKin. 

Setting  up  nonperformance  of  conditions  precedent,  661. 

Defects  in  complaint  supplied  by  answer,  608. 

ANTICIPATING  DEFENSE. 

See  Complaints  and  Petitions  in  Code  Pleading. 

APPEALS. 

Review  by  certiorari.     See  CERTIORARI. 

Prom  orders  granting  or  denying  writs  of  certiorari.     See  CertiorAU. 

Contemner's  remedy  by  appeal.     See  CONTEMPT. 

Review  of  orders  consolidating  actions.   See  Consolidation  of  Actions. 

To  correct  errors  in  awarding  or  denying  change  of  venue.     Sec  CHANGE 

OF  Venue. 
Review  of  orders  granting  and  refusing  continuances.     Sec  CoNTlinJ- 

ANCES. 

Continuances  in  courts  of  last  resort.     See  Continuances. 
Proceedings  to  perfect  appeals  by  judge  in  vacation  or  at  chambers.    Sec 

Chambers  and  Vacation. 
Tahing  appeals  from  judgment  or  orders  rendergd  at  chambers*   See 

Chambers  and  Vacation. 

APPEARANCES. 

Appearance  in  contempt  proceedings.     Sec  CONTEMPT. 

Effect  of  continuance  as  an  appearance,  892. 

Entering  appearance  after  signing  judgment  on  cognovit,  565. 
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ARBITRATION. 

Reference  to  arbitrator;  pleading  performance  of  conditions  preceaent* 
See  Conditions  Precedent. 

ARREST  OF  JUDGMENT. 

In  prosecutions  for  conspiracy.     See  Conspiracy. 

Power  of  judges  at  chambers  and  in  vacation.    See  CHAMBERS  AND  VACA* 

TION. 

For  failure  to  aver  performance  of  condition  precedent,  663. 

ASSESSMENTS. 

Review  of  taxes  and  assessment  by  certiorari.     See  Certiorari. 

ASSIGNEES. 

Under  chattel  mortgage  ;  proceedings  relating  to*     Sec  CHATTEL  MoRT* 
GAGES. 

Designation  in  title  of  complaint,  597. 

ASSIGNMENT  OF  ERRORS. 

In  certiorari  proceedings.     See  CERTIORARI. 

ATTACHMENT. 

Attachment  for  contempt.     See  Contempt. 

Interests  df  attaching  creditors  in  property  covered  by  chattel  mortgage. 

See  Chattel  Mortgages. 
Issuance  and  dissolution  of  attachment  by  judges  at  chambers  and  in  va* 

cation.    See  Chambers  and  Vacation. 
Review  of  attachment  proceedings  by  certiorari.     See  CbrtiORARL 
Attachment  suits  consolidated,  677. 
Witnesses  failing  to  attend,  86o. 

ATTESTATION. 

Of  cognovit.    See  Cognovit. 

ATTORNEYS. 

Attorneys  ordering  cognovits.     See  CoGNOVIT. 

Continuances  for  misunderstandings  mistakes,  absence,  or  negligence  oj 

counsel.    See  Continuances. 
Disbarment  for  contempt,  804. 

AVOIDANCE. 

See  Confession  anp  Avoidance. 

BAIL. 

Indorsement  of  bail  on  commitments.     See  COMMITMENTS. 

Power  of  judge  at  chambers  to  hold  to  bail.     See  Chambers  AND  VacA" 

TION. 

In  contempt  proceedings,  769. 

BASTARDY. 

Prosecution  for  concealing  birth  or  death  of  child.     Sec  CONCEALMENT 
OF  Birth  or  Death. 

Review  of  bastardy  proceedings  by  certiorari.     See  CERTIORARI. 
BILL  IN  EQUITY. 

In  suit  relating  to  chattel  mortgage.     See  CHATTEL  Mortgages. 

BILL  OF  EXCEPTIONS. 

In  proceedings  by  certiorari.     See  Certiorari. 

On  review  of  order  granting  or  refusing  continuance.     See  CoNTlNXJ' 
ANCES. 
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BILL  OF  PARTICULARS. 

In  prosecutions  for  conspiracy.     Sec  CoNSPlRACT. 

BILLS  AND  NOTES.  c^  r  «- 

Averments   of  demand  and  notice  upon  camwurdai  paper.    See  UW- 

DiTioNs  Precedent. 

BILLS  OF  CERTIORARI. 
See  Certiorari. 

BILLS  OF  LADING. 

Pleading  performance  of  conditions  precedent  to  right  to  sm  wpm.   See 

Conditions  Precedent. 

BIRTH.  _ 

Prosecution  for  concealing  birth  of  child.    Sec  CoNCEALMKNT  OF  BttTH 

OR  Death. 

BONDS. 

In  certiorari  proceedings.     See  CERTIORARI. 

BOYCOTTS. 

Prosecutions  for  conspiracy.     See  CONSPIRACY. 

BREACH. 

Averments  ofy  in  action  on  contract.     See  CONTRACn» 

BUYING  CLAIMS. 

See  Champerty  and  Maintenance. 

CARRIERS. 

See  Bills  of  Lading. 

CASE. 

Action  on  )he  case  for  conspiracy.     See  CONSPIRACY. 

CAUSE  OF  ACTION. 

Stating  cause  of  action  in  several  counts.     Sec  COMPLAINTS  AND  rtSOr 
TioNS  IN  Code  Pleadings. 

CERTAINTY. 

Required  in  petition  for  certiorari,  151,  15s* 

CERTIORARI. 
Definition. 

Certiorari  defined,  8. 

Scope  of  the  writ,  8 

Statutory  writ,  8. 

Writs  of  review,  9. 

Writ  abolished  in  some  states*  9 
Nature  of  remedy. 

Extraordinary  remedy,  9. 

Revisatory  writ,  9. 

Analogous  to  writ  of  error,  9. 

Acts  upon  the  cause,  la 

Not  an  action,  10. 

Is  a  special  proceeding,  la 
tfliee  of  writ. 

Reviewing  proceedings  of  inferior  tribunals,  KX 

Keeping  tribunals  within  jurisdiction,  10. 

Tribunal  and  proceedings  must  be  judicial,  II. 
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CERTIORARI. 

Office  of  wnX—'Continued, 

Not  to  enforce  rights,  xx. 
Not  to  review  ministerial  acts,  If/ 
To  correct  errors  of  law,  ii. 
As  to  witnesses  and  the  evidence,  iz. 
Matters  dehors  the  record,  12. 
For  diminution  of  record  on  appeal,  12, 
Jurisdiction  to  issue  writ 
At  common  law,  12. 
Court  of  King's  Bench,  12. 
In  civil  or  criminal  cases,  13. 
Unite/  States  Supreme  Court,  13. 

In  criminal  cases,  14. 
State  courts  generally,  14. 
Supreme  courts  of  the  various  states,  15. 
Higher  courts  of  original  jurisdiction,  i6. 
County  and  probate  courts,  23. 
Court  officers,  28. 
Justices  of  the  peace,  28. 
Chambers  and  vacation,  29. 

At  common  law,  29. 

Reason  of  the  rule,  3a 

New  Jersey  practice,  30, 

Statutory  regulations,  30, 

Highway  proceedings,  30, 
When  the  writ  lies. 

Granting  of  writ  discretionary,  32. 

General  rules,  32. 

Exceptional  cases.     Certiorari  granted  of  right,  33* 

Conduct  of  party  applying  considered,  33. 

Equitable  considerations,  33. 

Discretion  not  arbitrary,  33,  34. 

Discretion  not  used,  34. 

Good  cause  for  issuance  of  writ  must  be  shown,  34. 

Writ  grantable  on  petition,  34. 

Writ  must  be  beneficial,  34. 

Technical  and  formal  errors  not  prejudicial,  34,  35. 

Successful  party  not  injured,  35. 

Writ  refused  where  substantial  justice  has  been  done,  35, 

Discretion  exercised  where  substantial  errors  exist,  35* 

Public  detriment  and  inconvenience,  36. 

Attacking  assessments,  36. 

Vacating  public  office,  36. 

Where  other  remedies  exist,  36. 

Laches  and  limitations,  37. 

In  criminal  cases,  37.  ^ 

Denial  of  writ  by  statute,  37. 

When  writ  is  a  constitutional  remedy*  37. 

When  not  a  constitutional  remedy,  38. 

Legislative  intention  to  deny  writ,  38. 

Providing  another  method  of  review,  38. 
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CERTIORARI. 

When  the  writ  VM^^Qmtinued, 

Prohibition  of  writ  in  civil  cases  In  Pennsylyanla,  581 
Proceedings  of  what  bodies  or  persons,  38. 

Proceedings  must  be  those  of  inferior  tribunal,  38. 
Tribunal  must  have  acted  in  judicial  or  quasi-judicial  maimer,  5^ 
Arbitrators,  39. 
Medical  society,  39. 

Illustrations  of  various  tribunals  to  which  writ  haibeen  aUowcd,^^ 
Chancery  Court,  39. 
Probate  Court,  40. 
Courts-martial,  40. 
Final  adjudications,  41. 
At  common  law,  41. 

Before  final  judgment,  41. 

Before  trial,  41. 

In  criminal  cases,  41. 

States  where  common-law  writ  retained,  ^t^  4Si 

Writ  also  used  after  judgment,  4a. 
As  a  modified  writ,  42. 

Common-law  writ  modified  in  most  jurisdictions,  ifL 

Final  adjudication  only  reviewed,  42. 

Illustrations  of  finality  of  adjudications,  43,  44. 

Interlocutory  orders,  45. 

Adjudication  final  by  implication  merely^  45.     , 

Decision  involving  jurisdiction,  45. 

Execution  of  judgment,  45. 

Finality  apparent  on  face  of  writ,  45. 

Substitute  for  writ  of  error,  46. 

In  criminal  cases,  46. 
Jndgmctits  made  final  by  statute,  46. 
Right  of  review  taken  away,  46. 
Certiorari  does  not  lie,  46. 
Where  review  not  expressly  taken  away,  47. 
Questions  of  law,  of  fact,  and  of  evidence,  47. 

Writ  applies  only  to  errors  of  law  apparent  on  record,  47* 
Questions  of  fact  and  of  evidence  not  reviewed,  47. 
Exceptions  waived  and  objections  not  raised  below,  47,  48. 
To  prevent  anticipated  wrong  or  injury,  48. 
Writ  not  ordinarily  (granted,  48. 
Not  a  substitute  for  a  bill  quia  timet ^  48. 
Legality  of  referee's  appointment,  48. 
To  prevent  threatened  excess  of  jurisdiction,  48. 
Void  proceedings,  48. 

Conflict  of  opinion  as  to  whether  writ  lies  to  reyiew,  49,  5(X 
Where  other  remedy  exists,  50 
Writ  generally  refused,  5a 
Remedy  by  appeal,  51. 

Writ  will  not  issue  in  case  of,  51-54. 

Where  circumstances  will  bring  about  failare  of  jastlce,  Si 

Where  the  appeal  is  inadequate,  5$. 
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CERTIORARI. 

VfhM  Vm  writ  Hat— Owf/jfiwn/. 

Where  remedy  by  appeal  and  by  certiormri  MecoocnmiiCt  SS» 

56. 
Discretion  of  court  to  grant  writ  where  appeal  may  be  hadt 

56.  57. 
Certiorari  not  granted  as  substitnte  for  appeal,  57,  5ft. 
Statute  making  writ  operate  in  nature  of  appeal,  589  SQb 
Appeal  lost,  59. 

Writ  grantable  where  right  of  appeal  is  lost,  S9* 
Not  for  purposes  of  delay,  6o. 
Must  show  merits,  60. 

What  excuse  application  must  contain,  60,  6t« 
Where  petitioner  is  without  laches,  62. 
No  unreasonable  exertion  required,  63. 
Where  petitioner  is  guilty  of  laches,  64. 
Ignorance  of  legal  requirements,  65* 
Absence  of  attorney,  65. 
Failure  to  pay  clerk's  fees,  65. 
Neglect  of  agent,  65. 

Appeal  lost  through  act  of  court  or  judge,  66. 
Erroneous  action  of  judge  In  refusing  appeal,  67. 
Appeal  lost  through  procurement  of  adverse  party,  68.' 
Neglect  or  fault  of  officer  of  law,  68. 
Party  unable  to  give  security  to  perfect  appeal,  69. 
Sufficiency  of  excuse.     Discretion  of  court,  70. 
Absence,  sickness,  ignorance;  excuse  determined  by  clr* 
cumstances,  70,  71,  72. 
Remedy  by  writ  of  error,  72. 
Remedy  by  action,  73. 
Remedy  by  new  trial,  73. 
Remedy  by  mandamus,  73. 
Where  no  other  remedy  is  provided,  73. 
Judicial  and  nonjudicial  acts,  74. 

Bodies  and  officers  acting  In  judicial  character,  74.  7S» 
Judicial  acts  of  governor,  75. 
Acts  of  municipal  corporation,  75. 
Assessment  of  taxes,  76. 
Removing  municipal  employees,  76. 
Municipal  proceedings  to  abate  nuisance,  76. 
Various  illustrations  of  other  judicial  acts,  76,  77. 
Writ  will  lie  for  none  other  than  acts  of  judicial  nature,  77. 
No  general  rule  as  to  what  are  judicial  acts,  78* 
Appointment  of  officers,  78. 
Removal  of  officers,  79. 
Determination  upon  petition,  79.  | 
Highway  proceedings,  79. 
Nonjudicial  acts,  79,  80. 
Ministerial  and  executive  acts,  8ow 
Certiorari  inapplicable,  80. 
Tax  collector,  80. 
Ordinary's  action  on  petition,  8a 
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CERTIORARI. 

When  the  writ  lie»^{>i/fifM^</. 

Selection  of  newspapers,  8a 

Disbanding  militia,  80. 

Administering  oaths,  80. 

Proceedings  relating  to  nuisance,  Sow 

Drawing  jurors,  81. 

Making  contracts,  8i. 

Issuing  execution,  81. 

Canvassing  votes,  8i. 
Legislative  acts,  81. 

Distinction  between  judicial  and  legislative  acts,  8x« 

Creating  new  districts,  towns,  etc.,  81. 

Vacating  road,  81. 
Discretionary  acts,  81. 

Certiorari  does  not  lie,  8i. 

Application  for  admission  to  bar,  82. 

Issuance  or  dissolution  of  injunction,  8s. 

Refusal  to  issue  process,  82. 

Apportioning  sheriflTs  fees,  82. 

Contested  election  cases,  82. 

Granting  licenses,  82. 

Further  illustrations  of  discretionary  acts,  Zt* 

Illegal  exercise  of  discretion,  83. 

Refusing  new  trial,  83. 

Unlawful  adjournment,  83. 

Allowance  or  refusal  of  amendmenls,  83. 

Setting  aside  verdict,  83. 

Granting  new  trial,  83. 

Vacating  judgment,  83. 

Highway  proceedings,  83,  84. 
Resolutions  and  ordinances  of  municipal  departments,  84> 

Distinction  between  judicial  and  legislative  acts,  84. 

Instances  of  legislative  resolutions  and  ordinances,  85* 

Ordinances  beyond  authority  of  body,  85. 

The  rule  in  New  Jersey,  85. 
Proceedings  according  to  or  different  from  the  common  law,  86. 
Certiorari  not  allowed  where  proceeding  is  according  to  coounofi 

law,  86. 
Imposing  additional  punishment,  86. 
Seizure  of  liquors,  86. 
Irregularity  in  criminal  case,  86. 

Where  proceeding  is  not  according  to  the  common  law,  87. 
Summary  proceedings,  87. 
Proceedings  in  probate  court,  88. 
Court-martial,  89. 
Conviction  for  neglect  of  duty,  89b 
Bastardy  proceedings,  89. 
Attachment  proceedings,  89. 
Landlord  and  tenant  proceedings,  89. 
Proceedings  under  statutes  for  possession  of  property,  89. 
Want  or  excess  of  jurisdiction,  90. 
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CERTIORARI. 

When  the  wrH  Vw^—Continued. 

Whether  writ  lies  for  other  than  jurisdictional  errors,  90,  91. 

General  rule  as  to  jurisdictional  errors,  91. 

Tribunals  of  special  and  limited  jurisdiction,  92,  93* 

Proceedings  without  proper  notice,  93. 

Suppression  of  nuisance,  94. 

Continuances,  94. 

Defective  returns,  94. 

Where  other  remedies  exist,  94. 

Writ  denied  by  statute,  94,  95. 

Threatened  excess  of  jurisdiction;  premature  application,  95. 

Jurisdictional  errors  in  particular  tribunals,  95. 

District  courts,  95. 

Courts  of  common  pleas,  96. 

Quasi-judicial  bodies,  96. 

County  commissioners,  96. 

Boards  of  supervisors,  96,  97* 

Drain  commissioners,  97. 

Commissioners  of  highways,  97. 

Boards  of  equalization,  97. 

School  trustees,  97. 

City  council,  98. 

Court  of  magistrates,  98. 

Special  municipal  board,  98* 

City  authorities,  98. 
Errors  in  exercise  of  proper  jurisdiction,  98. 
Certiorari  does  not  generally  lie,  98. 
Certiorari  not  substituted  for  appeal,  99. 
Taxation  of  costs,  99. 
Errors  in  rendition  of  judgment,  99. 
Errors  in  exercise  of  judgment,  100. 
Errors  in  orders  of  court.  100. 
Illegality  and  irregularity  in  proceedings,  lOO. 
Right  to  redress  by  certiorari,  100. 
Judgment  without  knowledge  of  party,  lOO. 
Absence  at  the  trial,  loi. 
1  hbunal  not  complying  with  statute,  loi. 
Petitioner  not  complying  with  statute,  I03. 
Denial  of  habeas  corpus,  102. 
Refusal  to  grant  liquor  license,  I02. 
Involuntary  nonsuit,  102. 
Irregularity  in  instructing  jury,  I02. 
Misconduct  of  jury,  102. 
Deficient  case  on  appeal,  102. 
Suit  instituted  without  authority,  lot. 
Improperly  discharging  jury,  102. 
Unauthorized  fine  by  police  court,  I03« 
Rejection  of  claim  against  estate,  ioa« 
Proceeding  to  establish  a  ferry,  loa. 
The  constitutionality  of  a  law,  103. 
The  validity  of  a  by-law,  103. 
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A  feigned  issue,  103. 

Scire  facias,  103. 

Appeal  erroneously  sustained  or  dismissed,  lOS* 

Error  in  commitment,  103. 

Distress  warrant  illegally  issued,  103. 

Erroneous  discharge  of  insolvent  debtor,  lO). 

Chancellor  being  of  counsel,  103. 

No  entry  of  judgment,  103. 

Magistrates  interested  in  matters  in  dispute,  I04* 

Municipal  corporations,  104. 

Where  there  is  no  illegality  or  irregularity,  104. 

Immaterial  or  harmless  error,  Z04. 

Errors  subsequent  to  rendition  of  judgment,  105. 

Improper  issuance  of  execution,  105. 

Erroneous  admission  or  rejection  of  evidencet  I06i 

Proceedings  to  oust  from  office,  io6. 
Contested  election  cases,  107. 
Road  and  highway  cases,  107. 

Granting  writ  discretionary,  io7« 

After  construction  of  road,  107. 

Mere  formal  defects,  107. 

No  injury  shown,  108. 

Issuance  of  writ  of  no  benefit,  io8. 

Judicial  and  discretionary  acts,  io8. 

Errors  or  illegalities,  io8. 

Unconstitutionality  of  statute,  109. 

Commissioners  omitting  to  take  oath,  109, 

Void  orders,  109. 

Failure  to  describe  road,  place,  etc.,  109. 

Highway  crossing  railroads,  no. 

Illustrations  of  denial  of  writ,  no,  in. 

Closing  proceedings  earlier  than  allowed,  no,  xtl« 

Jurisdictional  errors,  in. 

Notice  of  proceedings,  in. 

Petition  not  complying  with  statute,  II2, 

Unreasonable  delay  or  refusal  to  act,  119. 

No  record  evidence  of  jurisdiction,  iia. 

Award  of  damages  and  determination  of  expense,  lis,  1I3* 

Proceedings  of  courts,  commissioners,  and  selectmen,  II3* 
Taxes  and  assessments,  114. 

General  rule  as  to  certiorari,  114. 

Not  a  writ  of  right,  114. 

Property  in  another  state,  114. 

Assessments  under  municipal  authorlty«  It)* 

Abatement  of  taxes,  115. 

Assessments  for  school  taxes,  ix6* 

Final  adjudication,  116. 

Assessment  list,  116. 

Public  inconvenience,  116. 

Consideration  influencing  discretion,  ixCw 
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Where  denial  of  writ  will  cauee  injustice,  Ii6b 

Questions  of  jurisdiction,  zi6. 

Assessors  acting  without  authority,  117. 

Drain  commissioners,  117. 

Illegality  or  irregularity  in  proceedings,  117* 

Assessment  founded  on  erroneous  principle,  xi8» 

Erroneous  construction  of  tax  statute,  ii8. 

Arbitrary  assumption  of  assessors,  119. 

Omitting  names  from  assessment  roll,  119. 

Including  wrong  items  in  tax  levy,  119. 

Questions  as  to  amount  of  valuation,  1x9. 

Errors  of  fact,  119. 

Value  of  land  for  purpose  of  taxation,  lao. 

Judicial  acts  alone  reviewed,  110. 

Compliance  with  conditions  precedent,  zeo. 

Failure  to  make  list,  12a 

Where  other  remedies  available,  lai. 

Where  a  board  of  revision  is  given  power  to  rcTlew,  X9I« 

Laches  and  delay,  laa. 
Assessment  of  damages,  12a. 

Use  of  writ  of  certiorari,  laa. 

Where  proceedings  were  illegal,  lae. 

Assessment  on  erroneous  principles,  zas* 

Reviewing  amount  of  assessment,  laa. 

Objections  raised  too  late,  laa. 
Criminal  cases,  122. 

Former  and  present  practice,  laa. 

Distinction  between  civil  and  criminal  proceedings,  133. 
Contempt  proceedings,  124. 

Writ  allowed  to  correct  errors,  124. 

Judgment  must  be  final,  125. 

Other  remedy  available,  125. 

Error  on  face  of  record,  125. 

Order  failing  to  specify  facts,  les* 

Criminal  and  civil  contempts,  zes* 

Private  action,  125. 

To  review  a  case  on  its  merits,  125,  Xt6k 

Order  refusing  to  punish,  126. 

In  aid  of  habeas  corpus,  127. 

To  review  jurisdiction  only,  127. 

Prior  adjudication,  127. 
In  connection  with  habeas  corpus,  197* 

As  ancillary  to  habeas  corpus,  ia7« 

Rule  at  common  law,  127. 

Rule  in  the  federal  courts,  ia8. 

Rule  in  the  state  courts,  128. 

Used  only  to  bring  up  the  record,  iflS. 

Review  of  evidence,  128. 

To  review  proceedings  on  habeas  corpus,  Xt9b 
Writ  may  be  used,  129. 
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In  favor  of  prosecution,  150, 
Discretion  not  reviewed,  130. 
Final  adjudication  necessary,  19a 
Evidence,  130. 
To  perfect  record  on  appeal,  130. 
Laches  and  limitatieRS. 

No  settled  rule  applicable  to  every  case,  13a 

Application  must  be  within  reasonable  time,  13a 

What  constitutes  reasonable  time,  131. 

Illustrations  of  the  rule,  131. 

Discretion  of  court,  131. 

Unreasonable  diligence  not  required,  131,  I32« 

Analogy  to  writs  of  error  and  appeal,  13a. 

Limitation  governed  by  analogy,  132. 

Rule  not  inflexible,  132. 

Where  justice  demands  its  issuance,  133. 

Requisites  to  bring  party  outside  of  analogy,  133. 

Where  public  detriment  or  inconvenience  would  resnltt  tS^ 

Party  required  to  act  speedily,  133. 

Objection,  how  taken,  134. 

Where  relator  has  no  knowledge  of  proceedings,  134. 
Where  public  money  has  been  expended,  134. 

Petitioner  not  allowed  to  sleep  on  his  rights,  134* 

Quasi-judicial  enterprises,  135. 

Delay  of  three  terms  in  road  cases,  135. 
Ordinary  cases,  135. 

No  settled  rule.     Discretion  of  court,  135. 

Rule  in  North  Carolina  and  Tennessee,  136. 

Statutory  limitations,  137-139. 
Tax  assessments,  138. 

Rule  as  to  diligence  especially  applicable,  138,  139* 

Instances  of  improper  delay,  139,  140. 

Rule  as  to  reasonable  time,  140. 

Application  before  money  expended,  141. 

Failure  to  appear  and  object  to  assessment,  I4X« 

Ratification  or  confirmation  of  tax,  141. 

Assessment  beyond  control  of  assessors,  X4S. 

Regulation  by  statute,  142. 
Highway  proceedings,  143. 
The  petHien. 

What  the  petition  consists  of,  143. 

Nature  of  bill  of  review,  or  application  for  new  trial,  144, 

Office  of  petition,  144. 

The  petitioner  must  do  equity,  144. 

What  the  petition  must  contain.     No  general  nUcp  X4|. 

Statement  of  the  error,  145. 

Interest  of  the  petitioner,  145. 

What  should  be  set  out,  145. 

Stating  proceedings  to  be  reviewed,  145. 

Sufficiency  of  evidence,  146. 
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The  petition — Continued, 

Presenting  matters  of  record,  146. 

Failure  of  counsel  to  call  for  record,  146. 

Transcript  of  the  record,  146. 

Petition  must  be  single,  146. 

Different  proceedings  by  same  petitioner,  146. 

Must  show  error,  147. 

Injury  appearing  on  face  of  complaint,  147. 

Excess  of  jurisdiction,  147. 

Statement  of  injury  as  actually  effected,  148. 

Attempt  to  make  grounds  available  on  the  trial,  148. 

Excuse  for  omission  to  make  grounds  available  at  the  trial,  148. 
Certainty  required,  151. 
Allegations  of  error  must  be  specific,  149. 

General  rule,  149. 

Illustrations  of  the  rule,  149,  15a 

Reason  for  rule,  150,  151. 

Distinction  in  criminal  cases,  151. 

Vague  and  indefinite  statements,  15  !• 
Certainty  required,  151. 

Averments  must  be  positive,  151. 

Degree  of  certainty  required,  151. 

Habeas  corpus  proceedings,  152. 

Setting  forth  items  of  account,  152. 

Informing  the  court  as  to  the  facts  of  the  case,  I$S> 

Substance  of  evidence,  153. 
Must  show  merits,  153. 

General  rule,  153. 

Not  sought  for  purpose  of  delay,  153. 

Wrong  or  injustice  done  the  petitioner,  154* 

Mere  irregularities  or  errors,  154. 

Where  lower  court  had  jurisdiction,  155. 

Void  judgment,  155. 
Conclusions  of  law,  155. 
Substitute  for  appeal,  155. 

Stating  matters  justifying  resort  to  certiorari,  X55« 

Must  show  merits,  156. 

Pointing  out  injury  or  injustice,  156. 

Stating  excuse  for  failure  to  appeal,  156. 

Statement  of  facts  must  be  direct,  156. 
Amendments,  157. 

Right  to  amend,  iS'r, 

Formal  errors,  157. 

Discretion  of  the  court,  157. 

Substantial  defects,  157. 

Amended  petition  received  with  caution,  158. 

Considering  amendment  with  original  petition,  X58» 
Verification — aflidavits,  158. 

Petition  generally  verified,  158. 

Notary's  signature  and  seal,  158. 

Oath  before  clerk  in  vacation,  158. 
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Verification  by  one  relator,  159. 
Error  apparent  on  face  of  record,  158,  159. 
Verification  in  form  of  affidavit,  159. 
Signature  of  party,  159. 
Insufficient  affidavit,  159. 
Language  of  statute,  159. 
Affidavit  of  corporations,  159. 

Where  writ  is  sought  on  suggestion  of  diminution  of  record  15^ 
Verification  by  agent.     Knowledge  and  belief,  160. 
By  whom  affidavit  made,  160. 
Before  whom  affidavit  made,  160. 
Dismissal  of  petition,  160. 

Allegations  insufficient  to  show  good  ground^ 

No  merits  disclosed,  160. 

Failure  to  set  forth  statutory  requisites,  160. 

Probable  cause,  161. 

Failure  to  show  error,  161. 

Setting  out  other  grounds  not  material,  i6x. 

Proving  truth  of  statements  on  motion  to  dismiss,  x6l« 

Extrinsic  matter,  161. 

Additional  affidavits,  i62« 

totiet. 

Applicant  for  the  writ,  i6a. 

Prosecution  in  name  of  state,  162. 

Reviewing  action  of  public  officer  at  suit  of  individuals  who 

have  no  particular  interest,  162. 
Proceedings  to  support  the  poor,  162. 
Compensation  of  officer  out  of  public  fund,  i62. 
Test  as  to  right  of  individuals  to  the  writ,  i6a. 
Condemnation  proceedings,  162. 
Settlement  of  pauper,  163. 
Highway  proceedings,  163. 

Regulation  and  license  of  sale  of  intoxicating  liquors,  i^ 
Selection  of  official  newspaper,  164. 
Use  and  occupation  of  street,  164. 
Deprivation  of  use  of  street,  x64* 
The  relator,  165. 
Object  of  relator,  165. 
No  importance  who  relator  is,  i65« 
District  attorney  as  relator,  165. 
Criminal  prosecution,  165. 
Prosecution  for  criminal  contempt,  165. 
Whether  applicant  must  have  been  a  party,  x65« 
Diversity  of  opinion,  165. 
Writ  usually  denied  to  a  stranger,  166. 
Right  of  landlord,  166. 
Proceedings  to  partition  land,  166. 

Attachment,  garnishment,  and  mandamus  proceedings,  166* 
Test  as  to  the  right  to  the  writ,  167. 
Proceedings  conducted  without  regular  parties,  x67* 
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Issuance  of  the  writ  on  application  of  person  aggrieved,  x67« 

Applicant  must  have  ground  of  complaint,  167. 

Applicant  aggrieved  entitled  to  writ,  i68. 

The  prevailing  party,  168. 

Discretion  of  court,  168. 

Prevention  of  substantial  Injury,  i68. 

Grievances  of  others,  168. 

Corporations  and  stockholders,  169. 

Applicant's  cause  must  be  meritorious,  169. 

Attempt  to  cast  costs  on  adversary,  169. 

Acquiescence  in  irregularities  and  estoppel,  169. 
Assessment  and  levy  of  taxes,  169. 

Rights  of  individual  taxpayers,  169. 

Assessments  in  aid  of  railroads,  170. 

Remission  of  tax  to  which  city  is  entitled,  17a 

Correction  of  individual  assessment  only,  170. 

Remedy  by  injunction,  170. 

Assessments  against  stockholders  in  corporations,  VJO* 

Controlling  interest  in  corporations,  171. 

Substitution  of  stockholders  for  corporation,  I7X« 
Municipal  improvements  and  assessments,  171. 

Rule  in  New  Jersey,  171. 

Payer  of  poll-tax,  171. 

Abutting  owners,  171. 

After  completion  of  improvements,  172. 

Review  of  assessments  for  public  improvements,  I78« 
Highway  proceedings,  172. 

Review  on  application  of  private  citizens,  172. 

Applicants  affected  as  members  of  community,  179. 

Highway  commissioners,  173. 

Owners  of  land  taken,  173. 

Objections  not  raised  below,  173. 

Application  in  behalf  of  state,  173. 

Grievances  of  others,  173. 

Assessment  of  damages  to  landowners,  173. 
Joinder  in  application  for  writ,  174. 

Persons  without  ground  of  complaint  not  to  be  united  with 
those  having  ground,  174. 

Persons  not  jointly  interested,  174. 

Separate  interests  in  property,  174. 

Joinder  to  save  expense,  174. 

Taxation  in  aid  of  railroad,  174. 

Circumstances  authorizing  joinder,  175. 

Owners  of  land  taken  for  highway,  175. 

Joint  defendants  in  civil  action,  175. 

Why  joint  defendants  must  be  united,  175. 
Objections  to  parties  plaintiff,  175. 

Motion  to  supersede  or  quash  writ,  X75t  IT^* 

Motion  to  strike  out,  176. 
Objection  waived,  176. 
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The  defendant,  176. 

Direction  of  the  writ,  176. 

To  the  custodian  of  the  record,  176^ 
*    To  recording  officers,  176. 
To  county  clerk,  176. 
To  city  or  town  clerk,  176. 
To  court  or  judge,  177. 
Where  there  is  only  one  judge  of  court,  177* 
Judge  acting  as  officer,  177. 
To  clerk  of  court,  177. 

To  municipal  and  quasi-municipal  bodies  and  officers,  177. 
In  case  of  municipal  improvements  and  assessments  therefor, 

177. 
In  case  of  assessment  and  levy  of  taxes,  178. 
To  assessors  after  delivery  of  roll  to  supervisors,  178* 
To  commissioners  of  appeal,  179. 
To  tax  collector,  179. 
To  ex-officer,  179,  181. 
In  case  of  highway  proceedings,  179, 180. 
Where  tribunal  has  lost  control  over  record,  l80b 
Loss  of  control  over  subject  matter,  181. 
Expiration  of  term  of  office,  181. 
Officer  whose  term  has  expired;  matters  not  regularly  kept  01 

record,  182. 
Designation  of  officer  by  official  title,  182. 
Designation  where  writ  is  directed  to  judge,  i8a* 
Misdirection  of  the  writ,  182. 

Supersedeas  or  quashal  of  the  writ,  182. 
Direction  to  proper  and  improper  parties,  i83* 
Motion  to  strike  out,  183. 
Objections  waived,  183. 
Amendment  of  the  writ  after  return,  183. 
Parties  defendant  because  of  interest  in  proceedings,  183* 
Proper  parties  defendant  by  reason  of  interest,  183. 
Petitioners  for  annexation  of  territory,  183. 
Proceedings  for  removal  of  vagrant,  183. 
Qui  tarn  action,  183. 
Owner  of  tax  title,  183. 

Review  of  order  extending  time  to  plead,  184. 
Highway  proceedings,  184. 
Substitution  of  administrator  for  decedent,  184. 
Hie  bond. 

Necessity  for  bond,  184. 
At  common  law,  184. 
To  secure  costs,  184. 
Bond  for  supersedeas,  184. 
Discretion  of  court  to  require  bond,  x85*? 
Under  statutes,  185. 

Purport  of  statutes,  186,  187. 
Time  for  filing  bond,  187. 
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Approval  of  bond,  187. 

Statutes  mandatory,  187. 

One  bond  for  removal  of  several  causes,  187* 

Bond  instead  of  recognizance,  187. 

Executors  and  administrators,  187. 

The  state  need  not  give  bond,  188. 

Rule  to  give  security  for  costs,  188. 

Prosecution  of  the  writ  in  forma  pauperis^  l88b 

Pauper's  oath  in  criminal  case,  188. 

As  a  substitute  for  an  appeal,  188. 

Application  of  general  statute  to  certiorari,  188. 

Prosecution  of  writ  by  partnership,  188. 
Sufficiency  of  bond,  188. 

General  principles  governing  its  execution,  188,  189. 
The  signature,  189. 
Seal,  189. 

Description  of  suit  and  judgment,  189. 
Amount  of  bond,  189. 
Conditions,  189,  190. 
Number  of  sureties,  190. 
Amendment  and  substitution,  190. 
Discretion  of  court,  190. 

Instances  in  which  amendments  are  allowable,  X9a 
Substantial  defects,  19a 
Insufficient  number  of  sureties,  190. 
Insufficient  amount,  190. 
Under  statutes,  191. 
Objections  to  bonds,  191. 
Liability  on  bonds  and  enforcement  thereof,  191. 
Extent  of  maker's  obligation,  191. 

Where  the  condition  does  not  embrace  everything  required,  XQI. 
Dismissal  of  the  writ,  191. 

Dismissal  for  insufficiency  of  bond  and  petition,  192. 
Issuance  of  writ  as  matter  of  course,  192. 
Affirmance  of  judgment,  192. 
Summary  judgment  against  sureties,  192. 
Want  of  jurisdiction  to  issue  writ,  193. 
Amount  of  recovery,  193. 
Penalty  of  bond,  193. 
Scire  facias  on  bond,  193. 

The  writ,  Hs  issuance  and  incidental  proceedings. 

Rule  to  show  cause  and  notice,  194. 
In  the  absence  of  statute,  194. 
^x/ar^^  application,  194. 
Practice  not  uniform,  194. 
Motion  to  supersede  or  quash,  195. 
Service  of  copy  of  affidavit,  195. 
Notice  before  judgment,  196. 
Under  statutes,  196. 
Hearing  of  application  for  writ,  197. 
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Allowance  of  writ  on  inspection  of  petition  or  affidavit,  197* 
Hearing  counter  affidavits  and  evidence,  198. 
Service  of  notice,  198. 
Presumption  as  to  notice,  198. 
Waiver  of  notice,  198. 
The  allocatur  or  fiat,  198. 
Discretion  of  court,  198. 
Sanction  of  court  to  issuance  of  writ«  1991 
Issuance  of  the  writ  by  clerk,  199. 
Indorsement  by  judge  upon  petition  or  writ,  199. 
Preparation  of  the  writ,  199. 
Return  made  in  response  to  mandate,  199. 
Indorsement  of  the  allocatur,  200. 
Powers  of  the  court  after  allowance,  ao(X 
Form  and  contents  of  writ,  200. 
Title,  aoo. 

Names  of  prosecutors,  200. 

Individual  names,  200. 

Mayor  and  aldermen  of  city,  aoo. 

Proceedings  to  open  private  road,  ao(X 

Removal  of  encroachments,  aoo. 

Indorsement  in  name  of  state,  200. 
Body  of  the  writ,  201. 
The  mandate,  201. 

Description  of  papers  and  records  to  be  returned,  901 
Attestation  and  seal,  201. 
Necessity  for  issuing  the  writ,  aoi. 
No  review  until  writ  is  issued,  aoi. 
Not  sufficient  that  writ  be  granted,  aoi. 
Issuance  of  writ  nunc  pro  tuni\  aoi. 
Where  transcript  of  record  is  attached  to  petition,  aoi 
Issuance  of  separate  writs  to  each  of  several  parties,  SOSt 
Waiver  of  issuance,  aoa. 
Service  of  writ,  aoa. 
How  made,  aoa. 
Affidavit  for  the  writ,  Q02. 
Time  of  service,  aoa. 
Waiver  of  defects,  aoj. 
Service  on  municipality,  ao9. 
Failure  to  serve  affidavit,  aoj. 
Amendment  of  the  writ,  ao4. 
Where  and  when  returnable,  ao3. 
To  what  court,  ao3. 
Return  of  writ  at  chambers,  204. 
To  what  district,  204. 
To  what  term,  204. 
Formal  defects,  204.  ' 

Improper  indorsement,  aoi* 
Mandate  omitted,  204. 
Tmproper  seal,  804. 
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Improper  attestation,  204. 

Wrong  description  of  action,  204. 

Writ  returnable  to  wrong  court,  204. 
Alias  writ,  205. 

Power  of  court  to  order,  205. 

When  return  is  insufficient  or  defective.  i05« 

Lack  of  diligence  in  procuring  return,  205. 
Supersedeas  and  stay  ef  proceedings. 

Doctrine  as  to  suspension  of  further  proceedings, 

Nothing  left  for  inferior  tribunal,  205. 

Subsequent  proceedings  erroneous,  205* 

Common  law  and  statutory  rule,  205. 

Stay  of  attachment  proceedings,  206. 

Criminal  prosecution,  206. 

Bond  to  prevent  supersedeas,  2o6. 

Return  of  transcript  only,  206. 

Award  of  special  supersedeas,  206. 

Application  to  judge  at  chambers,  907* 

Special  clause  in  the  writ,  207. 

Time  of  taking  effect,  207. 

Mere  allowance  of  writ,  207. 

Correction  of  record,  208. 

After  issuance  of  execution,  208* 

Collateral  proceedings,  208. 

Upon  whom  supersedeas  operates,  209. 
Statutory  provisions,  229. 

Effect  of  writ  as  supersedeas,  subject  of  statutory  regulation,  209. 

Special  statutes,  210. 

Summary  proceedings  against  tenant,  210. 

Collection  of  taxes,  210. 

Payment  of  taxes  pending  review,  210. 
Vacation  of  supersedeas,  210.  « 

Liability  for  disobedience  of  supersedeas,  2IX. 
The  return  or  answer. 

Definition  and  distinction  between  terms,  2I8. 

Necessity  of  return,  212.  ^ 

Prerequisite  to  review,  212. 

Return  must  be  in  obedience  to  writ,  2ia« 

Copy  of  record  attached  to  petition,  2I2. 
To  what  court  return  should  be  made,  213. 
Duties  devolving  on  the  prosecutor,  2x3. 
When  return  should  be  made,  213. 
By  whom  made,  213. 

Officers  to  whom  the  writ  is  directed,  2x3,  9x4. 

Custodian  of  the  record,  214. 

Transfer  of  jurisdiction,  214. 

Change  in  personnel  of  office,  214. 

Return  by  retired  officer,  214,  215. 

Officers  inducted  into  office  subsequent  to  proceedings,  1x4. 

By  judge  or  clerk  of  court,  215. 
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The  return  or  answer — Continued. 

By  court  or  board  having  more  than  one  member,  ai5» 
Whether  attorney  may  make  return,  215. 
Contents  of  return,  217. 
Formalities  of  the  return,  216. 

Return  should  purport  to  be  such,  2161 

Should  be  signed,  216. 

Need  not  be  verified,  216. 

Statement  as  to  contents,  216. 

Annexation  to  writ,  and  filing,  2i6. 

Transcript  of  the  record,  217. 

Return  of  original  records,  217. 

Adoption  of  statements  in  or  exhibits  attached  to  the  petition,  Si& 

Relevancy  of  matters  returned,  218. 

Irrelevant  matters,  219.  * 

Disposition  of  irrelevant  matters,  219. 

Order  to  strike  out  irrelevant  matters,  219. 

Raising  objection  by  demurrer,  219. 

Motion  to  show  jurisdiction  of  inferior  tribunal,  290i 

Lost  papers,  220. 

The  evidence,  221. 

Whether  it  should  be  returned,  221. 

Personal  knowledge  of  inferior  tribunal,  231. 

Evidence  improperly  returned,  221,  223. 

Where  writ  is  to  review  summary  convictions,  tXL 

Upon  questions  of  jurisdiction,  222; 

Under  statutes,  223. 

Method  of  returning  evidence,  223. 

Where  evidence  was  not  taken  down,  223. 

Fulness  and  completeness  of  return,  224. 

Presumption  as  to  sufficiency  of  evidence,  324. 

Ground  for  admission  of  evidence,  224. 
Conclusiveness  of  return,  224. 

Return  imports  absolute  verity,  224. 

Matters  not  contained  therein  not  considered  to  contradict  fctan, 

225. 
Jurisdiction  of  inferior  tribunal,  226. 
Statements  in  return  dehors  the  record,  226. 
Date  of  judgment,  226. 
Valuation  of  property,  226. 

Traverse  of  return  under  authority  of  statute,  927. 
Amendment  and  further  return,  227. 

Grounds  for  amendments  or  further  return,  228* 
Writ  not  dismissed  for  informalities,  227. 
Amended  return  allowed,  227. 
Motion  for  further  return,  228. 
Grounds  for  amendments  and  further  return,  228. 
Omission  of  necessary  matters,  228. 

Evidence  upon  jurisdictional  questions,  228* 

Caption  of  indictment,  229. 

Matters  not  contained  in  record,  22^ 
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The  ivtmni  or  wKmw—Cimtinued, 

Return  of  amended  minutes,  229. 
Presumption  as  to  fulness  of  return,  229. 
Interrogatory  as  to  preparation  of  first  return,  229. 
Prodi^tion  of  original  papers,  229. 
Seal  omitted,  229. 
Return  evasive,  229. 
^  Failure  to  contain  words  showing  return  was  in  obedience  to 
writ,  229. 
Not  purporting  to  contain  all  proceedings,  229. 
Unnecessary  matters,  229. 
Necessity  of  motion,  230. 
Who  may  make  motion,  230. 
Discretion  of  court,  230. 
Falsity  of  return,  230. 
Writ  directed  to  retired  officer,  29a 
Essentials  of  motion,  231. 
Coercion  of  officer  to  make  return,  231. 
Attachment  for  contempt,  231. 
Mandamus,  231. 

Justification  of  failure  to  make  return,  99l« 
Remedy  for  false  return,  232. 
Action  for  damages,  232. 
When  action  is  maintainable,  232. 
Immaterial  falsity,  232. 

Requisites  of  complaint  in  action  for  damages,  asS* 
Bill  of  exceptions.  r 

Unauthorized  exhibit  by  statute,  232* 
In  Georgia,  233. 
In  Massachusetts,  233. 
In  New  Hampshire,  233. 
In  New  Jersey,  233. 
In  New  York,  233. 
In  West  Virginia,  233. 
Quashal,  dismissal,  and  supersedeas  of  writ 

Distinction  between  quashal  and  supersedeas,  233,  234. 
Discretion  of  court,  234. 

When  the  writ  will  be  quashed  or  superseded,  234. 
Improvident  issuance  of  writ  in  general,  234. 
Statutory  prohibition  against  the  writ,  235. 
Writ  issued  after  allowance  of  new  trial,  235. 
Premature  issuance  of  writ,  236. 
Removal  of  criminal  prosecution  before  trial,  236. 
Proceedings  to  open  highway,  236. 
Correction  of  tax  levy,  236. 
Laches  and  limitations,  236. 

Applicant  guilty  of  unreasonable  delay,  236^ 
Illustrations  of  length  of  time,  237. 
Assessment  and  levy  of  taxes,  237. 
Proceedings  to  open  streets,  237. 
Drainage  proceedings,  237. 
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Quashal,  dismissal,  and  supersedeas  ef  ^ft^r^CmHnued, 

Writ  issued  after  time  limited  by  sutute,  237,  938. 

Pleading  limitations  by  answer,  238. 

Taking  advantage  of  statute  by  motion  to  quash,  tjL 
Failure  to  resort  to  remedy  by  appeal,  238,  239. 
For  insufficiency  of  petition  or  affidavit,  240. 
Defect  of  parties,  240. 

Parties  p]ainti£f,  240. 

Misjoinder  of  parties  plaintiff,  241. 

Erroneous  direction  of  writ,  241. 

Transfer  and  loss  of  jurisdiction  before  Issuance  of  writ,  141* 

Writ  issued  to  assessors  after  delivery  of  roll,  248. 

Misjoinder,  242. 

Designation  of  officers,  242. 

Death  of  interested  person,  242. 
Want  or  insufficiency  of  bond,  243. 

When  writ  will  be  dismissed,  243. 

Defects  in  condition,  243. 

Insufficient  amount,  243. 

Acceptance  of  security  in  open  court,  243. 
Confirmation  of  proceedings  by  statute,  243,  244* 
Miscellaneous  grounds  for  quashal,  244. 

Appeal  pending,  244. 

Multifariousness,  244. 

Prior  application,  244. 

Judge  improperly  allowing  writ,  244. 

Want  of  allocatur  or  fiat,  245. 

Allowance  by  commissioner  without  leave,  245. 

Service  of  rule  to  show  cause  upon  poor  debtor,  MS* 

Failure  to  serve  writ,  245. 

Delay  in  service,  245. 

Lack  of  due  diligence  in  having  writ  returned,  246^ 

Insufficiency  of  return,  246. 

Prosecutor's  laches  or  neglect,  246. 

Term,  date,  and  indorsement  of  the  writ,  846. 

Proceedings  corrected  before  return,  247. 

Payment  of  damages,  247. 

Misdescription  of  judgment,  247. 
The  motion,  247. 

Quashal  by  court  suo  motu,  247. 
Dismissal  on  motion  of  plaintiff,  247 
Quashal  on  demurrer,  247. 
Demurrer  to  the  return,  248. 
Formalities  of  the  motion,  248. 
Waiver  of  objections  to  motion,  %^ 
Time  of  making  motion,  248. 
At  the  return  term,  248. 
After  return  term,  248. 
After  continuance,  248. 
Time  of  making  motion,  249. 

After  issues  made  up,  249. 
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Quashal,  dismissal,  and  supersedeas  of  wi^k^CamHnuid^ 

Before  return  hes  been  made*  S49. 

For  want  of  prosecution,  249. 
Specification  of  grounds  for  quashal,  t50» 
Hearing  of  motion,  250. 
Extrinsic  evidence,  aso^ 
Allegations  of  petition  taken  as  true,  S5IX 
Reading  of  affidavits,  250. 
Looking  into  the  record,  350. 
Facts  in  petition  contradicted  by  return,  est* 
Conclusiveness  of  return,  351. 
Silence  of  record,  251. 
Reasons  assigned  by  the  court,  SSI. 
Procedendo^  252. 

Effect  of  dismissing  writ,  ssa. 
New  judgment  not  rendered,  asa. 
Awarding  of  pf^eodendo^  85a. 
Removal  of  criminal  cause,  252. 
Hearing  and  determinatlaA. 

At  the  return  term,  252. 

Hearing  not  prior  to  term  at  which  writ  is  returnable,  253. 
Opportunity  to  show  cause  against  writ,  153. 
Hearing  on  admitted  copy  of  record,  asj* 
Hearing  on  the  pleadings,  253* 
Inspection  of  record,  253* 
No  hearing  on  petition  and  answer,  853* 
Hearing  under  stipulation,  253. 
Hearing  on  application  for  writ,  %SA» 
Extrinsic  evidence,  254. 
Hearing  on  demurrer.  254. 
Extent  of  review,  254. 

Restriction  of  inquiry  to  jurisdiction  and  regularity  of  proceed^ 
ings,  254. 

The  doctrine  expounded,  254. 

Certiorari  to  court  of  record,  255. 

Judgment  by  default  without  proof,  255* 

Regularity  of  proceedings,  256. 

Instances  of  review  of  regularity,  256,  257. 

Relaxation  of  rule  in  discretion  of  court,  257* 
Rulings  on  the  pleadings,  257. 

Sufficiency  of  pleadings  on  demurrer,  258. 

Affidavit  for  correction  of  assessment,  258* 

Withdrawal  of  demurrer,  258. 

Dismissal  of  information,  258. 
Rulings  on  the  evidence,  258. 

Errors  not  generally  reviewable,  258. 

Errors  committed  by  justice  of  the  peace,  2Sl^ 

Attachment  proceedings,  259. 

Condemnation  proceedings,  259. 

Removal  of  policeman,  259. 

Harmless  error,  259. 
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HMring  and  determination— aw/mi#^</. 

Theory  of  refusal  to  review  evidence,  259,  96a 

Arbitrary  rejection  of  evidence,  260. 

Burden  of  proof.  260. 

Jurisdictional  errors,  260. 
Whether  sufficiency  of  evidence  will  l>e  reviewed,  i6t 

Common-law  doctrine,  261. 

Jurisdictional  facts,  262. 

Decisions  of  different  states  examined,  261-264. 

Agreed  or  admitted  facts,  264. 

Summary  proceedings  against  tenant,  264. 

Petition  for  levy  of  tax,  265. 

Removal  of  county  seat,  265. 

Petition  for  town  government,  265. 

Highway  proceedings,  265. 

Voluntary  findings  of  fact,  265. 

Findings  based  on  personal  knowledge  and  Inspection,  S65, 
266. 

Erroneous  conclusions  from  facts,  266. 

Under  statutes.  266. 

Statutes  forbidding  review  of  evidence,  266,  267. 
Statutes  authorizing  review  of  evidence,  267-271. 
Enlargement  of  power  to  enter  judgment,  271. 
Extent  of  review  of  evidence,  272. 

Findings  supported  by  some  evidence,  272. 

Extreme  weakness  of  evidence,  272. 

Corroborative  evidence,  273. 

Dissatisfaction  with  findings,  273. 

Findings  without  and  against  evidence,  274,  275* 

Allegations  and  proof;  variance,  274. 

Findings  against  weight  of  evidence,  275. 
Inquiries  germane  to  hearing  on  particular  writ,  27S* 

What  irregularities  disregarded,  275. 

On  assessment  and  levy  of  taxes,  275. 

On  assessments  for  public  improvements,  276. 

Highway  proceedings,  276. 

Reviewing  proceedings  had  on  appeal,  276. 

Dismissal  of  appeal,  277. 

Delay  in  rendition  of  judgment,  277. 

Removal  from  office,  277- 
Matters  dehors  the  record,  277. 

Doctrine  as  to  consideration  of,  277. 

Reviewing  court  confined  to  inspection  of  record,  277. 

Effect  of  statutes,  278,  279. 

Transcript  previously  furnished  party,  279, 

Marginal  entries,  279. 

Admissions  in  return,  279. 

Relationship  of  justice  to  party,  279. 

Petitioner's  paper  book,  279. 

To  support  regularity  of  proceedings,  280. 

Object'ons  waived,  281. 
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HeiU^ing  and  determination— C<w/>iim^^. 

To  show  disregard  of  incompetent  evidence,  281* 

Matters  not  regularly  appearing  of  record,  281. 

Fraud  or  want  of  jurisdiction,  282. 

Principles  upon  which  inferior  tribunal  acted,  283. 

Remonstrance  against  granting  liquor  license,  383« 
Oral  evidence,  affidavits,  and  depositions,  283. 

Oral  evidence  not  admissible,  282. 

Affidavits  not  to  be  read,  283. 

Depositions  not  heard,  283,  284. 
References,  284. 

Reference  not  usually  ordered,  284. 

Statutory  authority  to  appoint  referees,  284* 

Doctrine  that  return  is  conclusive,  284. 
Matters  improperly  returned,  284. 

Surplusage  disregarded,  284. 

Matters  which  should  not  be  looked  to  by  reyiewing  coait» 
although  returned,  285. 

Evidence,  285. 

Statements  from  recollection,  285. 

Incorporation  of  facts  into  opinion,  286. 
Petition  and  affidavit  for  writ,  286. 

Not  looked  to  for  purpose  of  contradicting  retarn,  286* 

Affidavit  upon  which  writ  issued,  286. 

Where  return  does  not  contain  all  the  evidence,  287. 

In  aid  of  regularity  of  proceedings,  287. 

Transcript  attached  to  petition,  287. 

Supplying  omissions  in  the  return,  287. 
Errors  not  apparent  of  record,  287. 
Whether  they  are  considered,  287. 
Mere  silence  of  record,  287. 
Presumptions,  288. 

As  to  regularity  of  procedure,  288. 

Nothing  taken  by  intendment  in  favor  of  irregularities, 

288. 
Presumption  applies  to  municipal  bodies,  289,  290. 
Omission  of  necessary  matters  from  record,  290. 
Presumptions  in  favor  of  proceedings,  290. 

As  to  jurisdiction,  291. 
Amendment  of  pleadings,  292. 
Rulings  on  the  admission  of  evidence,  agt. 
Instructions,  292. 
Sufficiency  of  evidence,  292. 
Assignment  of  errors,  293. 

Necessity  of  assignment,  293. 
Office  of  petition  or  affidavit,  293. 
Excess  of  jurisdiction,  294. 
General  and  special  assignments,  294. 
Certainty  in  assignments,  294. 
Objections  not  raised  below,  294. 

Applicability  of  rule  governing  appeals,  294. 
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HMring  and  dtterminatiaii— Oif/Si'ifMA/. 
Jurisdictional  errors,  S95. 
How  estoppel  arises,  995. 
Effect  of  appearance,  995. 
Objections  to  pleadings,  996* 
Admissibilitj  and  snilicienc j  of  eridence,  tgflb 
Burden  of  proof,  297. 

On  parties  suing  out  writ,  297. 
Want  of  jurisdiction,  397. 
Hearing  under  stipulation,  297. 
Trial  de  novo^  297. 

Allowance  of  writ  for  purpose  of  procuring,  297* 

Writ  allowed  as  substitute  for  appeal,  298. 

Writ  brings  up  inferior  court's  record,  298. 

Construction  of  statutes,  500,  301. 

No  investigation  into  proceedings  of  inferior  court,  JOL 


Scope  of  inquiry,  301. 
Affirmance  or  quashal  of  proceedings,  301* 
In  the  absence  of  statute,  301. 
Scope  of  judgment,  301,  302. 
Prescribing  future  action,  302. 
Reversal  of  order  vacating  judgment, 
Power  to  render  judgment  anew,  302. 
Common-law  doctrine,  302. 
Remand  for  entry  of  judgment,  302. 

Under  statutes,  302.  I 

Court  authorized  to  give  Judgment  as  right  may  ipP^*'* 

302,  303. 
Certiorari  as  substitute  for  appeal,  304,  305. 
Excess  of  jurisdiction  by  justice  of  peace,  509. 
Voluntary  dismissal,  306. 
Non  prosequitur^  306. 
Judgment  without  scire  facias  ^  306. 
Affirmance,  306.  ' 

Where  proceedings  are  regular,  306. 

Quashal  of  writ  instead  of  affirmance,  307.  ' 

Dismissal  oi  writ  where  proceedings  are  regular,  309; 
Affirmance  for  want  of  prosecution,  307. 
Quashal  of  writ  and  affirmance,  307. 
Reversal  or  quashal,  308. 

Excess  of  jurisdiction,  308. 

Proceedings  to  open  streets  and  highways,  308.  , 

Correction  of  judgment  as  to  amount  in  excess  of  jurisdiction 

308. 
Ratification  of  irregular  proceedings,  3o8« 
Repeal  of  statute  after  conviction,  308. 
For  irregularities,  309. 
Confession  of  errors,  309. 
Voluntary  rescission,  309. 
Before  removal  of  proceedings,  309.^ 
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Quashal  and  affirmance  in  part,  909. 
Statement  of  the  rule,  309,  310. 
Actions  for  debt,  310. 

Action  for  debt  and  enforcement  of  lieo»  910b 
Criminal  prosecutions,  31a 
Highway  proceedings,  311. 
Assessment  and  levy  of  taxes,  311. 

Unauthorized  items  quashed,  31X. 

Quashal  as  to  relator  only,  311,  313. 

Assessments  for  public  improvements,  5it» 

Assessments  against  corporations,  313. 

Locus  of  property  of  corporation,  3x3. 
Erroneous  allowance  of  costs,  313. 

Quashal  as  to  costs,  313. 

Costs  excessive  in  amount,  3x4* 

Costs  on  appeal,  314. 
Judgment  against  tort-feasors,  314. 
Award  incapable  of  severance,  3x4, 
Remand,  314. 

Common-law  doctrine,  3x4. 

No  further  proceedings  in  inferior  tribanml,  9x5* 

Quashal  for  excess  of  jurisdiction,  315. 

Quashal  for  irregularities,  315. 

Reversal  for  formal  and  minor  irreguiaritieSy  316b 

Clerical  errors,  317. 

Procedendo ^  317. 

In  a  criminal  case,  317. 

Affirmance  of  interlocutory  order,  317* 
Under  statutes,  317. 
Restitution,  318. 

Of  possession,  318. 

Writ  of  restitution  issued,  3x9. 

Issuance  of  writ  by  inferior  court,  3x9^ 

Failure  of  justice  to  enter  judgment,  3x9b 

After  death  of  party  and  possession,  390. 
Of  money,  33a 

Defendant  entitled  to  restitution,  3S0. 

Voluntary  payment  and  nonpayment,  390b 
Ris  judicata^  320. 

Analogy  to  judgments  in  general,  3a(X 
Dismissal  of  writ,  390. 
Affirmance  of  proceedings,  311. 
Vacation  of  proceedings,  32i« 
As  to  persons  not  parties,  3SI« 

Costs. 

Whether  costs  are  allowable,  33X« 
At  common  law,  391. 
Under  statutes,  322. 

As  in  other  cases,  323,  3 
As  A  penalty,  323. 
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Statute  allowing  costs  on  appeal,  595. 
Whether  certiorari  is  an  action,  323. 
Certiorari  is  a  special  proceeding,  323. 
Analogy  of  certiorari  to  writ  of  error,  324. 
Enlargement  of  power  to  render  judgment,  32$* 
Damages  in  addition  to  costs,  325. 
Right  to  and  liability  for  costs,  325* 
Construction  of  statutes,  325. 
Discretion  of  court,  326. 
Prevention  of  hardship,  326. 
The  successful  party,  326. 
Quashal  of  execution  in  part,  326. 
Correction  because  of  payment,  326. 
Reversal  and  judgment  for  less  amount,  396it 
Affirmance  of  judgment  for  plaintiff.  326. 
Correction  of  error  after  issuance  of  writ,  396it 
Consent  to  correction  of  error,  327. 
Dismissal  of  writ,  327. 
Costs  to  neither  party,  327. 
Dismissal  of  writ  for  want  of  jurisdiction,  387* 
Municipal  corporation  and  officers,  327. 
Appeal  and  writ  of  error. 

When  appeal  lies,  328. 

Generally  no  appeal,  328. 

Judgment  confirming  action  of  lower  court,  399. 
Judgment  quashing  writ,  329. 

Writ  quashed  on  ground  of  want  of  power  to  iseue,  3291 
In  some  states  reviewable,  330. 
Question  of  jurisdiction,  331. 
Examination  of  case  on  appeal,  331. 

Confined  to  examination  of  record,  331. 
Regularity  of  proceedings  below,  332. 
Questions  of  fact,  332. 
Objections  not  raised  below,  332. 

Appellate  court  will  not  consider  errors,  33s. 
Where  judgment  is  suffered  by  default,  332,  j^f. 
Errors  not  apparent  of  record,  333. 
Review  of  evidence  before  trial  court,  333* 
Judgment  on  appeal,  333. 
Affirmance,  333. 

Error  not  apparent  of  record,  334. 
Dismissal  of  appeal,  334. 
Judgment  of  reversal,  334. 

Grounds  for  reversal  not  assigned,  335* 
Bill  of  eerHorari. 

Definition,  335. 

Distinction  between  bill  of  certiorari  and  bill  of  reTietr*  fff. 

Time  of  filing  bill,  335. 

Its  use  in  the  United  States,  335. 
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CHALLENGES. 

See  cross-reference,  336. 
CHAMBERS  AND  VACATION. 
Definitioii. 

Meaning  of  chambers,  337. 

Chamber  business,  business  done  ont  of  court»  337* 
Powers  of  judges  at  chambers. 

Usually  regulated  by  statute,  337. 

Strictly  judicial  powers,  337. 

Fundamental  limitation  of  power,  338. 

Amendment  of  pleadings,  338. 

Correction  of  minutes  and  record,  339. 

Correction  of  process,  339. 

Granting  continuance,  339. 

Extending  time  to  take  testimony,  339. 

Reinstatement  of  cause,  339. 

Change  of  venue,  339. 

Prosecuting  for  contempt,  340. 

Holding  to  bail,  341. 

Proceedings  supplementary  to  execution,  341. 

Trial  of  cause,  341. 

Usually  no  power,  341. 

By  statute,  341. 

By  agreement  of  parties  in  absence  of  statute, •349. 

Statutes  expressly  authorizing  trial,  342. 
Rendition  of  judgment  or  final  order,  343. 

Need  of  express  statutory  authority,  343. 

Authority  conferred  expressly  by  statute,  344. 

By  consent  of  parties,  345,  346. 

By  statutes  and  constitutions,  346. 
Vacation  and  amendment  of  judgments  and  orders,  347. 
Arrest  of  judgment,  348. 
Motions  for  new  trial,  34S. 

No  inherent  jurisdiction,  348. 

Jurisdiction  derived  from  statute  or  constitution,  348* 
Proceedings  to  perfect  appeals,  349,  350. 
Powers  over  trust  estates  and  infants,  350,  351. 
Appointment  and  discharge  of  receivers,  351. 

Rule  varies  in  different  jurisdictions,  351. 

Collateral  attack,  352. 

Appointing  receiver  for  railroad,  35a* 

Power  a  delicate  one,  352. 

Notice,  352. 

In  exceptional  cases,  352. 

Insufficiency  of  allegation,  352. 

Removal  and  discharge,  352,  353. 

Staying  proceedings,  353. 
Issne  and  dissolution  of  attachment,  353. 

Issuance  of  writ,  353. 

Dissolution  of  attachment,  353. 
Injunctions,  354. 

Statutes  authorizing  judges  to  grant,  354. 
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CHAMBERS  AND  VACATION. 

Powers  of  judges  at  t^wmXtwt—CanHnueiL 

Express  statutory  authority  usual,  954. 
Express  statutory  authority  unnecessary,  9SS*     • 
Discretion  of  judge,  356. 
Only  tttinporary  iajuoctioae,  356. 
Territorial  limitation  of  power,  356. 
What  record  must  show,  357. 
Injunction  to  operate  throughout  sUta,  3S7* 
Dissolution  and  modification  of  injunctions,  337« 
Power  of  judge,  357. 
Hearing  motion  outside  distrkl*  3$S* 
Limitation  of  power,  358. 
Notice,  358. 
Without  notice,  3S8. 
Mandamus,  358. 

Statutes  granting  authority,  358. 
The  alternative  writ,  359. 
The  peremptory  writ,  359,  36a 
Equity  without  juriodictioa*  36a 
Habeas  corpus,  360. 

Constitutional  and  statutory  jurisdidion*  96a 
By  what  judges  power  exercised,  361. 
Custody  of  minors.  368. 
Quo  warranto,  363. 

Power  to  hear  and  determine,  2^'$' 
Express  statutory  authority,  363. 
Discretion  of  court,  363. 
Granting  leave  to  file  iaformatioii,  3^ 

Certiorari,  29,  30i  3if  3^3« 

Express  statutory  authority,  963. 
Prohibition,  364. 

Power  of  judge  to  issue  writ,  364. 

Nature  of  rule  or  order,  364. 
Other  powers,  964. 

Confirmation  of  referee's  report,  364. 

Hearing  rules  against  tax  collectors,  364. 

Vacating  warrant  of  seizure,  365* 

Directions  to  court  officers,  365, 

Allowance  of  alimony,  365. 

Orders  directing  physical  examixuttioo,  36$. 

Application  to  discharge  imprisoned  debtor,  56f» 

Enforcing  chamber  judgment,  365. 
RHtn  and  requisites  of  order. 

Not  an  order  of  court,  365. 

As  a  chamber  order,  365. 

Caption  reciting  that  order  was  made  in  term. 36^ 

Mistake  in  signature,  365. 

Order  dated  on  Sunday,  365. 

Service  of  order,  365. 


Regulated  by  statute,  365,  366. 
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CHAMBERS  AND  VACATION. 
Appeals— Oif/^ffM^i/. 

Rules  In  various  states,  3661. 
In  the  federal  court,  967. 

CHAMPERTY  AND  MAINTENANCE. 
Champertous  agreements,  368. 

Dismissal  of  action  for  champerty,  368. 

Dismissal  as  to  all,  369. 

How  fact  of  champerty  is  brought  to  attention  of  courtt  369. 

Methods  of  punishing  for  champerty  not  restrictedt  369. 

Where  bill  will  not  lie  for  discovery,  369. 

Plaintiff  forced  to  show  his  contract,  369. 

By  examination  of  plaintiff  or  his  attorney,  569^ 

Application  pending  suit,  370. 

Rescission  of  contract,  370. 

Motion  to  strike  out  part  of  answer,  37a 

Practice  of  dismissing  for  champerty  not  generally  connteiuuicedv 

370. 

Rule  that  champerty  to  be  available  must  be  pleaded,  37a 
Action  for  maintenance,  371. 

Necessary  allegations  in  declaration,  371. 

Action  not  obsolete,  371. 

A  count  in  case,  371. 

Reasonable  cause,  371. 

Action  maintainable  jointly  by  plaintiffs,  371* 
Indictment  for  champerty,  372. 

Facts  constituting  crime  to  be  set  forth^  378. 

Buying  claims,  372. 

CHANCERY. 

See  cross-reference,  373. 

CHANGE  OF  VENUE. 

DeRnHion. 

Change  to  another  county,  375. 

Change  to  aaother  court,  375. 

Change  to  another  judge,  375. 

"  Change  of  venue  "  and  **  removal  of  catrae,**  599. 

Calling  in  another  judge,  375. 

Risht  to  ehange. 

Origin  of  the  right,  375. 

Early  English  practice,  375. 
Common-law  practice,  376. 
Statutory  right,  377. 

Necessity  of  statutory  authorization,  5|^ 
Legislative  power,  377. 

Constitutional  provisions,  377. 

Power  of  legislature,  378. 

In  criminal  cases,  378. 

Constitutionality  of  statutes,  579.  ^ 

Civil  actions,  statutory  forum,  979, 

Special  legislation,  380. 
Construction  of  statutes,  380. 
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CHANGE  OF  VENUE. 

IligM  to  ti\mXi%b— Continued. 

Rule  as  to  liberality,  38a 
Interpreted  as  to  both  parties  alike,  38l« 
Presumption  of  repeal  of  statutes,  381. 
Power  of  court,  382. 

Determined  by  statutes,  382. 

Circumstances  under  which  court  may  deny  right,  382. 

Depriving  accused  of  free  exercise  of  right  to  select  fonim,  38s. 

Rules  of  practice,  382. 

Limiting  time,  382. 
Nature  of  ri^ht,  383. 

Not  a  vested  right,  383. 

Privilege  which  may  be  waived,  383. 

Lost  by  laches,  3S3. 

Right  not  defeated  by  opposing  party,  384* 

Change  in  law  after  commencement  of  action,  384. 
Id  what  cases  right  exists,  384. 

Equity  cases,  384,  385. 

Cases  not  triable  by  jury,  385, 

Trials  of  issues  of  law,  385. 

Trials  of  demurrers,  385. 

Disbarment  proceedings,  385. 

Divorce  proceedings,  385. 

Insolvency  proceedings,  386. 

Contempt  proceedings,  386. 

Mandamus  and  habeas  corpus,  386b 

Forfeiture  of  franchises,  386. 

Supplementary  proceedings,  386. 

Appeals  from  excise  commissioners,  386. 

Probate  proceedings,  386. 

Proceedings  relating  to  decedents*  estates,  387. 

Condemnation  proceedings,  387. 

Quo  warranto  proceedings,  387. 

Suits  to  restrain  enforcement  of  judgments,  387. 

Actions  to  vacate  decrees,  387. 

Actions  to  recover  lands,  387. 

Actions  to  set  aside  conveyances,  387. 

Proceedings  in  justices*  courts,  387,  388. 

Proceedings  to  lay  out  highways,  388. 

Other  miscellaneous  cases,  388. 
Who  may  exercise  the  right,  389. 

Primarily  with  defendant,  389. 

Intervener,  389. 

Garnishee,  389. 

Indemnitor  of  sheriff,  389. 

Corporations,  389. 
Number  of  changes  allowed,  390, 

Once  for  same  cause,  390. 

Election  of  right.  39a 

Several  defendants,  390. 

Second  change  by  consent,  391* 
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CHANGE  OF  VENUE. 

RigM  to  change — Continued. 

Cause  not  in  existence  when  former  change  was  made,  591* 

Authority  for  second  change,  391. 
Exhaustion  of  right,  391. 
No  limitation  as  to  number  of  times,  391. 
What  change  will  preclude  right  to  another,  391,  598. 
Grounds  for  the  ehange. 

Ground  recognized  as  conferring  right,  392. 

Ground  must  be  warranted  by  circumstances,  39a* 

Ground  that  on  which  application  based,  392. 

Political  prominence,  39a. 

Party  spirit,  392. 

Action  brought  in  wrong  county,  393. 

Defendant  to  be  sued  in  county  of  his  residence,  393, 
Facts  which  will  warrant  change,  394. 
Several  defendants,  some  nonresidents,  394. 
Plaintiff  adding  parties  solely  to  retain  cause,  395 
Objections  to  another  county,  395. 
In  case  of  local  actions,  395,  396. 
Actions  concerning  land,  395,  396. 
Transitory  actions,  396,  397* 
Loss  of  right,  397. 
Local  prejudice,  397. 
Criminal  cases,  397. 

Right  to  fair  trial,  397. 

What  must  be  shown,  398. 

Nature  of  prejudice,  398,  399. 

Cases  governed  by  circumstances,  399,  4001 

Newspaper  articles,  401. 

Threats  of  personal  harm,  401. 

Contributions  to  cost  of  prosecution,  401* 

Prejudice  subsided,  402. 

Test  of  prejudice,  402. 
In  civil  cases,  403. 

Right  to  impartial  trial,  403. 

Nature  of  prejudice,  403,  404. 

Proof  of  prejudice,  404. 

Establishing  prejudice,  405. 
Interest,  bias,  or  prejudice  of  judge,  405* 
Interest  of  judge,  405. 
Judge  a  party  to  action,  405. 
Consanguinity  and  affinity  to  party,  4061 
Former  relation  as  counsel,  406,  407, 
Bias  or  prejudice,  407. 

Ground  for  changing  place  of  trial,  407* 

Rule  at  common  law,  408. 

Nature  of  prejudice,  408. 

Presentation  of  prejudicial  facts,  408,  409^ 
Effect  of  disqualification,  409. 

Change  a  matter  of  right,  409. 

Change  upon  suggestion,  409. 
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Qroumlt  for  the  change— Gyn/fuMAf. 

Disqumlificatioa  does  not  ip$0fmtU  work  a  chaoge,  40^ 

Judge  retains  jariadiction  for  certain  purpoaei,  409. 

Parties  proceeding  by  consent,  409. 
Substitute  for  change;  bringing  in  another  Jvdgaf  $iBk 
Undue  inflaence  of  party  or  attorney,  4x0. 
Convenience  of  witnesses,  411. 

A  we II -recognised  ground,  411. 

Convenience  must  be  shown,  41a. 
Number  of  witnesses  important,  41a,  413*  414* 
Who  may  obtain  change,  414. 

The  defendant,  414. 

After  joinder  of  issne  of  fact,  414. 

Where  more  than  one  defendant,  414. 
Requisites  of  application,  414. 

Bringing  case  within  statute,  414. 

Names  of  witnesses,  414. 

Number  and  residence  of  witnesses,  414. 

Convenience  of  witnesses  in  state  alone  oonsidefedff  4^^ 

That  witnesses  are  necessary,  415. 

That  witnesses  are  material,  415. 

What  it  is  expected  to  prove,  415. 

That  applicant  cannot  safely  proceed*  416b 

Affidavit  of  merits,  416. 
Resistance  to  application,  416. 

How  resisted  by  plaintiff,  41^ 

Offer  to  admit  facts,  4x7. 

Chaage  upon  conditions,  417. 

Offer  to  defray  expenses  of  witnesaeSv  411^ 

Offer  not  to  give  certain  evidence,  417. 

Stipulation  to  take  deposition,  417. 
Determination  of  application,  4x7. 

Discretion  of  court,  418. 

Matters  considered  by  the  court,  418* 

Motion  made  for  delay,  4x8. 
County,  public  officers,  city  or  town  as  party,  418^ 
Reason  for  changing  venue,  4x8. 
Right  must  be  conferred  by  statute,  4x8. 
Hm  appileation. 

Who  may  apply,  4x9. 
Party  to  record,  4x9. 
Joinder  by  all  defendaats,  4x9, 480^ 
Application  by  plaintiff,  430. 
In  a  criminal  proceeding,  42X« 
Who  may  entertain,  411* 
The  court,  421. 
Special  judge,  42 x. 
Officer  deaignated  by  atatute,  4ai. 
Judge  at  chambers,  339,  491. 
Court  in  session  for  special  purpose, 
Wlien  the  application  should  be  made,  411* 
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CHANGE  OF  VENUE. 
The  applieatioii-— Gw/ti»«^^. 

Diligence  reqaired,  421,  4St. 
Reasonable  time,  421,  422. 
Explaining  lack  of  diligence,  42s. 
What  constitutes  reasonable  time,  423. 
Before  or  after  joining  issue,  424,  425,  426b 
After  cause  reached  for  trial,  426, 427,  499* 
Application  for  purpose  of  delay,  429. 
In  criminal  cases,  429. 
Notice  of  application,  429. 

Required  in  some  states,  429. 
Given  to  adverse  party,  429. 
Waiver  of  notice,  430. 
Apprising  party  of  intention,  430. 
Seasonableness,  430. 
Effect  of  application,  431. 

Dependent  on  statutory  provisions,  431* 
Divesting  court  of  jurisdiction,  431. 
Court  retaining  jurisdiction,  431. 
Form,  sufficiency,  and  support,  431. 

Applicant  must  comply  with  statute,  431, 

Showing  existence  of  ground,  432. 

Substantial  compliance  with  statute,  432,  433. 

Following  statutory  language,  433. 

Showing  necessary  facts,  434. 

Statement  of  opinions  or  conclusions,  434. 

Showing  ground  of  information  and  belief,  434,  435» 

Necessary  conditions  of  affidavits,  435. 

Scandalous  matters,  436. 

Unnecessary  facts,  surplusage,  436. 

Party  making  application,  436. 

Party  to  action,  436,  437. 

Application  on  behalf  of  corporation,  437. 
Support  of  application,  437. 

Unsupported  application  insufficient,  437. 

Kind  of  support  required,  437,  438. 

Disinterested  support,  438. 

Reputable  and  credible  persons,  439. 
Affidavit  of  merits,  439. 
Abandonment  and  withdrawal,  440b 
Change  as  of  right,  440. 

Compliance  with  statute,  440. 

Failure  to  oppose  application,  44X,  44s. 
Discretion  to  grant,  442. 

In  what  cases  court  has  discretion,  442,  443, 
Nature  of  discretion,  443. 
What  constitutes  exercise  of  discretion,  443, 
Compulsory  grant,  444. 

Where  there  is  remedy  by  appeal,  444* 
Where  there  is  discretion,  444. 
^  Opposition  to  application,  444. 
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CHANGE  OF  VENUE. 
The  appiieation — Continued, 

By  demurrer,  plea,  or  motion  for  nonsuitt  444* 

By  counter  affidavits,  444,  445. 

Rebuttal  of  counter  affidavits,  446. 

Requisites  of  counter  affidavits,  446. 
Province  of  judge,  447. 

Considering  his  personal  knowledge,  447. 

Passing  upon  his  own  disqualification,  447. 

Where  change  is  of  right,  447. 

Where  ground  is  local  prejudice  or  convenience  of  witnesses,  447i 
448. 

Acting  ex  mero  mctu,  448. 
Retention  of  cause  for  convenience  of  witnesses,  448. 

Conflict  of  authority,  448,  449. 
The  hearing,  450. 

Judging  of  necessity  of  change,  450. 

Calling  witnesses,  450. 

Examining  affiants,  451. 

Examining  persons  called  as  jurors,  45X* 

Time  of  hearing,  451. 

Presence  of  applicant,  452. 
The  determination,  452. 

Determination  otherwise  than  by  order,  453. 

Suspension  of  determination,  452. 

Effect  of  erroneous  determination,  453. 

Waiver  of  error,  453. 
Costs,  453. 

Payment  of  costs  as  condition  of  change,  453. 

Imposing  costs  attendant  upon  change,  453. 
Renewal  of  application,  454. 
Change  other  than  by  application. 

By  amendment  of  complaint,  454. 
By  consent,  455. 

Authorized  by  statute,  455. 

Necessity  for  statutory  authority,  455. 

Cause  of  change,  456. 

To  what  court,  456. 

By  order,  456. 
By  dem^ind  and  consent,  456. 

Another  mode  of  change,  456. 

Object  of  demand,  457. 

Sufficiency,  service,  and  effect,  457. 
To  what  eounty  or  place  change  may  be  had. 

The  nearest  county,  or  county  seat,  458. 

The  most  convenient  county,  459. 

An  adjoining  county,  459. 

County  free  from  objection,  460. 

Objections  to  county  to  which  cause  is  sent,  461. 

Discretion  of  court,  461. 

Convenience  of  parties  and  witnesses,  462. 

Change  to  county  outside  circuit  or  district,  463. 
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CHANGE  OF  VENUE. 

To  what  county  or  place  change  may  be  ^A—OnUintutU 

Court  must  have  jurisdiction,  463. 
Change  in  county  lines,  464. 
The  order. 

Jurisdiction  to  make,  464. 

In  term  time  and  not  in  vacation,  464. 

Disqualification  of  judge,  465. 

Construction  of  statute,  465. 

Presumption  in  favor  of  regularity,  466. 
Requisites  of  order,  466. 

Compliance  with  statute,  466. 

Description  of  action,  466. 

Ground  on  which  granted,  466. 

Stating  place  to  which  transfer  is  ordered,  466, 467* 
Form  and  sufficiency  of  order,  467. 

Determined  by  circumstances,  467. 

Waiver  of  objections,  468. 

Order  valid  until  vacated,  468. 

Notice  of  order,  469. 
Terms  and  conditions,  469. 

Power  of  court  to  impose,  469, 

Imposing  costs,  470. 
Effect  of  order,  470. 

Vesting  jurisdiction,  470,  471, 

Where  order  is  void,  471. 

Waiver  of  rights,  472. 

Several  defendants,  47a. 

Discharge  of  bail,  472. 
Amendments,  472. 
Rescission  and  vacation,  473. 
Perfection  of  change. 

Who  may  perfect,  473. 
Record  and  transcript,  474. 

Should  be  transmitted  to  new  court,  474* 

Time  of  transmission,  474. 

What  papers  to  be  transmitted,  474. 

In  criihinal  cases,  475. 

Sufficiency  of  transcript,  476. 

Authentication  of  papers,  477,  478. 
Fees  and  costs,  478. 

Necessity  of  paying  to  procure  change,  478,  479. 

Failure  to  pay  fees  or  costs,  480. 

Waiver  of  payment  by  clerk,  481. 
Transmission  and  filing,  481. 

Duty  of  clerk,  failure  or  delay,  481. 

Filing  transcript  and  papers,  481,  482. 

Correction  of  defects  in  record  or  transcript,  483,  484. 

Waiver  of  objections  for  irregularity,  484,  485,  486. 
Status  of  cause  after  order. 

Jurisdiction  of  new  court,  486. 
Nature  of  jurisdiction,  487. 
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Status  of  oaus0  after  w^mt^CmUmmi^ 

Same  as  that  of  original  court,  487. 

As  to  matters  occurring  prior  to  the  order»  488* 

Where  change  is  unauthorized,  488. 
Objections  to  jurisdiction,  489. 
Arraignment  and  trial,  489. 

New  arraignment  not  necessary,  489. 

Trial  upon  original  indictment,  489. 

Arguments  of  counsel,  490. 

Witnesses  following  cause,  490. 

Prosecuting  officer  or  judge  following  cause,  490^ 
Reauuid. 

Jurisdiction  to  remand,  490. 

Where  change  is  unauthorized  or  not  perfected,  490, 49I* 

Cause  irregularly  before  court,  491. 

Void  remand,  491,  49s. 
Jurisdiction  of  original  court,  491. 

Waiver  of  irregularity,  493. 

Jurisdiction  acquired  by  remand,  498. 

Appeal  and  review. 

Remedy  to  correct  errors  in  awarding  or  denying  change,  498* 

Who  may  object,  493. 

Objections  below,  493,  494. 

Stay  of  proceedings,  495. 

What  is  appealable,  495. 

What  will  be  reviewed,  496. 

The  record,  496. 

Showing  proceedings  had  below,  49GW 

Showing  jurisdiction,  497. 

Evidence  submitted  below  on  application,  497* 

Bill  of  exceptions,  497,  498. 
Review,  498. 

Passing  on  propriety  of  change,  498. 

Disregarding  harmless  error,  499. 

Finding  order  unauthorized,  499. 

Review  of  discretion,  499,  500,  501. 

Abuse  of  discretion,  502. 

Local  prejudice,  502. 

Presumption  of  regularity,  503. 

Presumption  that  prejudice  did  not  exist,  503,  504. 

Presumption  that  judge  is  not  qualified,  504. 

Presumption  that  change  was  properly  perfected,  505. 

Presumption  as  to  jurisdiction  of  new  court,  505. 
Determination,  505. 

Remanding  cause  to  proper  court  for  further  proceedingtt  S^ 

Costs  of  remand,  506. 

CHARACTER  OF  ACTION. 

See  Complaints  and  Petitions  in  Cods  PLSADmok 

CHARACTER  OF  PARTIES. 

3ee  Complaints  and  Petitions  in  Code  Plbadino. 
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CHARGE  TO  JURY. 

See  cross-reference,  507. 
CHATTEL  MORTGAGES. 
Law  governing  procedure. 

Lex  loci  contractus  et  situs ,  506* 

Pleading  Ux  situs,  508. 
Jurisdiction  of  Justices  of  tlw  peace. 

In  actions  at  law,  508. 

Amount  in  controversy,  509. 
Issues  of  law  and  fact. 

Sufficiency  of  description,  509. 
Acknowledged  and  recorded,  509b 
Identity  of  property,  509. 
Intent  in  giving  mortgage,  509. 
Priority  of  record,  509. 

Breach  of  conditions;  right  of  possesskm*  909^ 
Execution  of  note,  509. 
Remedies  of  the  mortgagor. 
Suitable  action,  509. 
Conversion  or  trover,  509. 
Detinue  or  replevin,  509. 
Action  on  the  case,  509. 
Action  against  strangers,  509. 
Setting  up  counterclaim,  509. 
Injunctions  and  general  equitable  relief,  5I(X 
When  injunction  will  issue,  510. 
Interference  by  mortgagee,  510. 
•     Reformation  and  accounting,  510b 
Petition  for  injunction,  51a 
Requisite  parties,  510. 
Redemption,  510. 

Bill  in  equity,  510,  511. 
Reasonable  time,  511. 
In  case  of  foreclosure,  511* 
Parties  plaintiff,  511.  ' 
Parties  defendant,  511,  513. 
Contents  of  the  bill,  513. 
Relief  administered,  512. 
Remedies  of  the  mortgagee. 

Protecting  interest  by  proper  action,  511 
Legal  remedies,  513. 

Form  and  requisites  of  acrion,  513. 
Trover,  detinue,  or  replevin,  %J . 
Demand,  514. 
Waiver  of  tort,  514. 
Trespass,  514. 

Money  had  and  received,  514* 
Parties  plaintiff .  514. 
The  mortgagee,  514. 
Joint  mortgagees,  514. 
Assignees,  515. 
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CHATTEL  MORTGAGES. 

RMMtfes  of  ttie  mortgagM—C^m/ii'iiffA/. 

Parties  defendant,  515. 

Mortgagor  or  those  claiming  noder  hinit  S'S* 

Factor  of  mortgagor,  51$. 

Prior  mortgagee,  515. 

Subsequent  mortgagees,  515. 

Mortgagor  in  action  against  purchaser  from  hlflitelfi  5I5i 

In  contest  purely  between  mortgagees,  515. 

Mortgagor  insolvent  nonresident,  515. 
The  pleadings,  515. 

The  complaint,  515,  516. 

The  answer,  516. 
Independent  and  concurrent  remedies,  %lb. 
Action  on  the  mortgage  debt,  516. 
Attachment,  517. 

Suit  for  debt  in  one  action  on  foreclosure  of  anotbcr»  9I|» 
Election  of  remedies,  517. 
Attachment,  517,  518. 

Dividends  from  insolvent  estate  of  mortgagor*  Sl8> 
Foreclosure,  518. 

Necessity  for,  518. 

Stipulated  methods,  518. 

Cumulative  methods,  518. 

Demand  and  requisites  to  the  right  of  acdon*  V^ 

Statutory  actions,  519. 

Generally,  519. 

Pleadings,  519. 
Equitable  foreclosure,  590. 

Equitable  jurisdiction,  59a 

Remedy  at  law,  52a 

Parties  plaintiff,  520,  531. 

Mortgagees,  520. 

Agent  of  equitable  owner,  521. 

Joint  mortgagees,  521. 

Party  for  whose  benefit  mortgage  was  giveii«  IK* 

Assignees,  521. 

In  case  of  death  of  mortgagees,  521. 

Other  persons  interested  in  property,  sat* 
Parties  defendant,  522. 

Mortgagor  or  assignee,  522. 

Other  mortgagees,  522. 

Persons  claiming  an  interest,  522,  513. 

Necessary  parties  must  be  present,  523. 

Unnecessary  parties,  523. 
Misjoinder  of  parties,  523. 

Ground  of  demurrer,  523. 

Motion  to  strike  out  bill  for  want  of  proper  piftltif  Sl^ 
Interveners,  524. 
The  pleadings,  524. 

The  bill,  524,  525,  526. 

Prayer  for  relief,  525. 
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CHATTEL  MORTGAGES. 

R«Mdies  of  the  mortgagee— C>f/»'«iff^ 

Demurrer,  526. 
Answer,  526. 
Cross  bill,  526. 
Reply*  526. 
Proceedings  to  decree,  517* 
Issues  to  jury,  537. 
The  decree,  527. 
Remedies  of  junior  morlgageei. 

Injunction  to  restrain  sale,  527,  528. 
Compelling  first  mortgagee  to  foreclose,  528. 
Attacking  prior  mortgage,  528. 
Action  for  conversion,  528. 
Joint  interests  of  parties. 

Action  for  possession  from  third  party,  528. 
Antagonistic  interests  of  mortgagor  and  mortgagee,  filk 
Werests  of  attacliing  ereditors. 
Attachment,  528. 

Right  to  attach  mortgagor's  interest,  538* 
Demand  and  notice,  528. 

Compliance  with  statute,  528. 
Massachusetts  statute,  538« 
Reasonable  time,  529. 
Contents  of  notice,  529,  530. 
Approved  description  of  mortgage  and  debtt  99KX 
Rule  as  to  description  of  amount  due,  53I. 
Sufficient  statement  of  amount,  531. 
Statutory  time,  532. 
Demand  when  necessary,  532. 
Actions  by  attaching  creditors,  539t 
Form  of  remedy,  532. 
Parties,  533. 
Garnishment,  533. 
bilerests  of  assignees  for  lienefit  of  oredKorSi 
Attacking  mortgage,  533. 
Setting  forth  grounds  of  attack,  533. 
Inlsrests  of  innoeent  purchaser. 

Purchasers  defending  their  title,  533, 
Averring  want  of  notice,  533. 
Inlsresls  of  strangers. 

Cannot  question  validity  of  mortgage,  533^ 
Persons  defrauded,  534. 
Duty  to  make  mortgagees  parties,  534. 
Aetions  for  penalties. 

For  failure  to  discharge  or  enter  satisfaction,  334* 
Who  may  have  action,  534. 
Only  statutory  parties,  534. 
What  recovery  may  include,  534. 
Menses  and  indictments. 

Requisites  of  information  or  indictment,  534* 
Selling  or  disposing  of  property,  535. 
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CHATTEL  MORTGAGES. 

(Mfontes  and  indictments— a»»/fiiii^</.  "" 

Alleging  existence  of  mortgage,  535. 

Alleging  record  of  mortgage,  535. 

Name  of  person  to  whom  sale  was  made,  535. 

Description  of  property,  535. 

Value  of  property,  535. 

Intent  to  defraud,  535. 

Sale  during  life  of  mortgage,  536. 

Certainty,  commencement,  and  conclusion,  536^ 

Duplicity,  536. 

Variance,  536. 

CHEATS. 

See  cross-reference,  537. 

CHECKS. 

See  cr«^8s-reference,  537.  ^ 

CIRCUIT  COURTS. 

See  cross-reference,  537. 

CITATIONS  IN  PROBATE  PROCEEDINGS. 

Definition,  538. 

Distinction  between  citation,  notice,  and  summons,  53& 

Origin  of  present  use,  538. 

In  what  cases  used,  538. 

Wills,  538.  539. 

To  summon  interested  parties,  539. 

To  summon  party  in  possession  of  will,  5391 
Executors  and  administrators,  539. 

To  summon  to  an  accounting,  539. 

To  correct  inventory,  539. 

To  show  why  claim  or  legacy  should  not  t>e  pa  id,  53^ 

To  make  final  settlement,  539,  54a 

To  summon  party  interested  in  settlement,  54A1 

To  make  distribution,  540. 

To  bring  before  a  court  for  removal,  54a 
Trustees  and  guardians,  540. 
In  statutory  proceedings,  540. 
Form  and  requisites,  540. 

In  name  of  state  or  public,  540. 
Directed  to  persons  to  be  cited,  5401 
What  it  must  show,  540. 
Object  must  be  single,  540,  54i« 
Test  and  seal,  541. 
Miscellaneous,  541. 
Amendments,  541. 
Defects,  how  waived,  541. 
Alias  citations,  541. 
Failure  to  obey,  541. 
Service  of  citation,  54Z. 
CITIZENSHIP.  . 

See  cross-reference,  543. 
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CIVIL  ACTION.  -^ 

See  cross-reference,  543. 

CIVIL  DAMAGE  ACTS. 

General  nature  of  acts,  543,  543. 
Nature  and  form  of  action,  543. 
Declaration,  complaint,  or  petition,  543. 
Parties,  543. 

Plaintiffs,  543. 

In  general,  543. 

Joinder  of  wife  and  children,  543,  544. 
Joinder  of  husband  and  wife,  544. 
Defendants,  544. 

Joinder  of  sellers,  544. 
Reason  for  rule,.  545. 

Joinder  of  seller  and  surety  on  his  bond,  545. 
Joinder  of  seller  and  owner  of  premises,  546. 
Intoxicated  person  unnecessary  party,  546. 
The  allegations,  546. 

Cause  of  intoxication,  546. 

Action  against  owner;  knowledge  of  unlawful  sale,  547,  548. 
Kind  of  liquor  sold,  548. 
Injuries  result  of  intoxication,  548. 
Proximate  cause,  548,  549. 
Knowledge  of  purchaser's  intoxication,  549. 
Knowledge  that  purchaser  was  habitual  drunkard,  549^ 
Waiver  of  defects,  549. 
Notice  not  to  sell,  550. 
Charging  injury,  550. 
How  set  forth,  550. 

Special  damages  specially  pleaded,  55<X 
Negativing  contributory  negligence,  551. 

CIVIL  RIGHTS   ACTS. 

Parlies  to  indictment,  552. 
Indictment  under  United  States  statutes,  55a* 
Under  Act  of  1875,  552. 
Under  Act  of  1870.  552. 
For  conspiracy,  552. 
Particularity  required,  553. 
Conflict  with  state  law,  553. 
Indictment  under  state  acts,  553. 
Must  follow  statute,  553. 

CLERICAL  ERRORS. 

Corrected  by  construing  pleadings  as  a  whole,  sai. 

CLERKS. 

See  cross-reference,  556. 

Relation  to  proteedings  by  certiorari^  see  CERTIORARI. 

Rights  and  duties  where  place  of  trial  is  changed,  see  CHANGE  OF  VxNUB. 

CODE  PLEADING. 

See  also  Complaints  and  Petitions  in  Cods  Pleading.    Construc- 
tion OF  Pleadings. 
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CODE  PLEADING— a«f/fiif«^<f. 

Rules  as  to  performance  of  eomditione  precedent t  tec  CONDinORS  Pu^ 

CEDENT. 

The  object  of,  556. 

Rule  of  construction,  557. 

A  new  system,  557. 

Code  furnishes  its  own  rules,  558. 

Alleging  the  facts,  558. 

Construed  favorably,  559. 

COGNOVIT. 

Definition  and  general  principles. 

A  written  confession  of  action,  560. 

Form  of  cognovit,  560. 

Distinguished  from  warrant  of  attorney,  560. 

Confession  of  judgment  in  open  court  by  ovit  defendant  in  joiot 

action,  561. 
Cognovit  treated  as  default,  561. 
Cognovit  given  by  minor,  561. 
Cognovit  obtained  by  fraud,  561. 
Power  of  president  of  corporation,  $6x. 
Amount  must  be  specific,  561. 
New  trial  and  costs,  561. 
Conditional,  cognovits. 

Condition  as  to  payment  of  debt,  563. 
Condition  as  to  final  decision,  563. 

Condition  that  judgment  should  not  be  entered  until  Utter  tern,  5^ 
Conditions  must  be  complied  with,  56a. 
Stay  of  execution,  562. 
When  given. 
*     After  declaration  and  before  plea,  563. 
After  process  and  before  declaration,  563. 
Before  suit  is  pending,  563. 
Relicta  and  cognovit,  563. 
Attestation. 

Attendance  of  attorney,  563. 
Naming  the  attorney,  563. 
Reading  over  cognovit,  563. 
Subscription  by  attorney,  563,  564. 
Requisites  of  attestation  in  respect  to  attorney,  564» 
Sufficient  attestations,  564. 
Judgment 

When  and  how  entered,  564. 

In  vacation,  564. 

Without  judge's  or  commissioner's  order.  564* 

Without  affidavits,  564. 

Necessity  of  filing  bill,  565. 

Entering  appearance  after  signing  judgment,  565* 

Payment,  565. 
Against  copartners,  565. 
Death  of  party,  565. 

COLOR  IN  PLEADING. 
See  cross-reference,  566* 
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COLORED  PERSONS. 
See  Civil  Rights  Acts. 


COMMENCEMENT  OF  ACTIONS. 
See  cross-reference,  566. 

COMMISSION  MERCHANTS. 
See  cross-reference,  566. 

COMMISSIONS  TO  TAKE  TESTIMONY. 
See  cross-reference,  566, 

COMMITMENTS. 

See  also  Contempt. 
MInition. 

Act  of  sending  person  to  prison,  567. 
Warrant  by  virtue  of  which  incarceration  made,  567* 
Commttmeiits  for  triaL 
When  made,  567. 

Preliminary  examination,  567. 

Commitment  for  further  examination,  567. 

Duty  of  magistrate,  568. 

Commitment  of  witnesses,  568. 

Commitment  of  fugitives,  568. 

Time  of  indictment  after  commitment,  569^ 

Records  of  commitment,  569. 
On  what  founded,  569. 

On  information  or  complaint,  569. 

In  absence  of  complaint,  569. 

Commitment  without  warrant  of  arrest,  56^ 
For  what  o£fense,  569. 
Authority  and  lurisdietion. 
By  virtue  of  office,  570. 
By  statutory  provisions,  570. 
Judges,  coroners,  and  courts,  570. 
Justice  of  the  peace  or  magistrate,  570. 
Offenses  against  United  States  ;  federal  commisflonort,  STOw 
Commitment  void  without  requisite  jurisdiction,  571. 
Presumption  of  jurisdiction,  57X« 
Liability  of  justices,  571. 

Warrant  of  oommftment  or  mtttlmiis. 

Necessity  of,  571. 
In  writing,  571. 
Verbal  warrant,  57t. 
Roquisites  of,  573. 
Ab  to  form,  573. 

In  name  of  people  or  of  Justice,  $75* 

Under  hand  of  magistrate,  573. 

Necessity  of  seal,  573. 

Description  of  party  committed,  573. 

To  whom  directed,  574. 

Place  of  commitment,  574. 

Indorsement  of  bail,  575. 

Indorsement  of  order  of  commitment  on  depositions,  57S* 
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COMMITMENTS. 

Wamurt  of  commHmeiil  or  mXUdmm^^CotUimMitU 
As  to  substance,  576. 

Commitment  for  trial,  576. 
Showing  offense  committed,  576. 
Probable  cause  to  prove  accused  guilty,  5961 
Jurisdiction  and  authority,  577. 
Proceedings  before  magistrate  of  court,  577* 
Recital  of  offense,  577,  578,  579. 
Sufficient  statement  of  offense,  578. 
Several  crimes  chargeable,  579. 
Conclusions,  term  of  commitment,  579i 
Defective  warrant,  58a 
Effect  of,  580. 
Amendment  of,  580. 
Roview  on  haboas  oorpin. 

Inquiry  into  legality,  581. 
To  ascertain  jurisdiction,  582. 
Whether  there  was  probable  cause,  588* 
Cooimttmeirts  of  minors. 

Object  of,  582. 

Approval  of,  582. 

Form  and  requisites  of  commitments,  5S3* 

Recital  of  facts,  583. 

Stating  age  of  delinquent,  583,  584. 

Term  of  commitment,  584. 

Notice  of  proceedings,  584* 

COMMON  CARRIERS. 

See  cross-reference,  585. 

COMMON  COUNTS. 

See  cross-reference,  585. 

Use  of  common  counts  in  code  complaints»  6lS« 

COMMON  SCOLD. 

Definition,  585. 
Indictment,  585. 

Use  of  technical  words,  585. 

Allegations  of  specific  acts,  586. 

Joinder  of  defendants,  586. 

COMPLAINTS, 

In  actions  for  maintenance,  sec  CHAMPERTY  AND  MainteNA!'^ 
In  actions  relating  to  chattel  mortgages^  see  CHATTEL  MoRTGA<>^ 
In  actions  upon  contracts^  see  Contracts. 
Complaints  in  criminal  procedure ,  see  cross-reference. 

COMPLAINTS  AND  PETITIONS  IN  CODE  PLEADING, 
introdiiotory. 

Name  of  pleading,  588. 
Contents  of  the  pleading,  588. 
Tho  tttlo. 

Necessity  of  title,  589,  590. 
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COMPLAINTS  AND  PETITIONS  IN  CODE  PLEADING. 
The  W»--ContiHued. 

Allegations  control  title,  590. 
Designation  of  court,  590,  591. 
Naming  the  county,  592. 
Specifying  names  of  the  parties,  59a* 

Full  names  to  be  given,  59a. 

Idem  sonans^  593. 

Fictitious  name,  593. 

Christian  name,  593. 

Middle  name,  594. 

Remedy  for  mistake  in  name,  594. 

Repeating  names  in  body  of  complaint,  593,  594* 
Name  of  tbe  pleading,  594. 
Representative  parties,  595. 

Complaint  must  show  character  in  which  plaintiff  sues  or  defend- 
ant  is  sued,  595. 

Allegations  in  body  control  title,  596. 

Supplying  character  from  body  of  complaint,  596. 

Doctrine  that  character  must  appear  in  body  of  complaint,  59611 

Administrators  and  executors,  597. 

Assignees,  597. 

Assignee  of  cause  of  action,  598. 

Receivers,  598. 

Trustees,  officers,  commissioners,  taxpayers,  etc.*  599^ 
Complaints  of  infants,  599. 
Complaints  of  corporations,  599. 
Where  partners  sue  or  are  sued,  6oo. 
■anner  of  stating  cause  of  action. 

Plain  and  concise  statement  without  repetition,  60Ck 

Intent  of  the  codes,  600. 

Apprising  defendant  of  ground  of  action,  6o(X 

Certainty  and  definiteness,  600. 

Material  allegations,  600. 

Character  of  action,  601. 

Determined  by  complaint,  601. 

Effect  of  summons  and  prayer,  6oz« 

Theory  of  complaint,  601. 

Alternative  averments,  603. 

Facts  sufficient  to  sustain  judgment,  603. 

Whether  action  is  at  law  or  in  equity,  603. 

Relief  follows  facts  pleaded,  604. 

Whether  action  is  in  contract  or  in  tort,  604,  605. 
Relates  to  what  time,  605. 
Positiveness,  605,  606. 
Facts  left  to  inference,  606. 
Information  and  belief,  606. 
Matters  judicially  noticed,  606. 
Matters  stated  as  inducement,  6o6. 
Rules  for  construing  the  complaint,  607* 
Surplusage,  607. 
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COMPLAINTS. 

■mmt  of  stating  oause  of  action— C^^n/iiiiMdl 

Aider  and  pleading  over,  607. 

Plaintiff  cannot  recover  on  causeo  set  out  In  answer,  6o7« 

Taking  advantage  of  failure  to  state  suflkient  facts*  608. 

Defects  supplied  by  answer,  608. 

Waiver  of  defects,  609. 

Defects  cured  by  verdict,  610. 
Matters  of  essential  description,  610. 
Exhibits,  610. 

Pleading  in  actions  on  contracts,  6zi« 
Performance  of  conditions  precedent*  6xi« 
Use  of  the  common  counts,  6ii. 
Alleging  demand,  612. 
Pleading  legal  conclusions,  6i3. 
Pleading  the  evidence,  612,  613. 

Ultimate  facts  only  to  be  stared,  613,  619* 

Demurrers  for  pleading  evidence^  6X4» 
Anticipating  defense,  614* 

General  rule,  614. 

Statute  of  Limitations,  6l5« 

Statute  of  Frauds,  615. 

Payment,  615. 

Remedy  for  anticipation,  6l5« 
Notice  and  scienter^  615,  616. 
Ownership  and  possession,  616,  617. 
Fraud,  618. 
Time,  6i8. 
Value,  616. 
Damages,  6x8. 
Separate  statement  of  several  oausos  of  actak 

Introductory,  619. 

No  particular  mode,  619. 

Bill  of  particulars,  63a 

Numbering  causes  of  action,  690w 

Paragraphs,  620. 
Each  count  to  be  complete,  620. 

General  rule,  620. 

Matters  of  mere  inducement,  fHHX 

Corporate  existence,  621. 

Matters  of  substance,  621. 

Express  reference  to  another  count,  6ll» 

Rule  in  Indiana,  621,  623. 

Prayer  for  relief,  622,  623. 
Several  counts  for  one  cause  of  action,  6^ 
Remedy  for  not  separating,  633. 
Prayer  for  relief. 

Code  provisions,  623. 

Special  relief  under  general  prayer,  609. 

CONCEALED  WEAPONS. 
See  cross-reference,  636. 
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CONCEALMENT  OF  BIRTH  OR  DEATH. 
Requisites  of  indictment,  624. 

Should  be  drawn  under  statute,  634. 

Charging  offense  in  compliance  with  statute,  694. 

Allegation  of  bastardy  and  death,  624. 

Allegation  of  time,  624. 

Manner  of  concealment,  6s5« 

Averment  intended,  625. 

CONCLUSIONS  OF  LAW. 

See  cross-reference,  626. 

CONCURRENT  ACTS. 

See  Conditions  Precedsnt. 

CONDEMNATION  PROCEEDINGS. 
See  cross-reference,  626. 

CONDITIONAL  CONTRACTS. 
See  Contracts. 

CONDITIONS. 

Conditional  Cognovits^  see  Cognovit* 

CONDITIONS  PRECEDENT. 
Definition,  627. 
Of  the  pleading  of  the  periormance  in  generaL 

Necessity  for  pleading,  627,  628. 

Ignoring  conditions  subsequent,  627,  628. 
Conditions  precedent  must  be  averred,  628. 
Conditions  to  be  executed  by  one  other  than  the  plaintiff,  699. 
Excuses  for  nonperformance,  629. 
In  general,  629. 

Defendant  disabling  himself  from  performance,  699b 
Repudiation  of  contract,  630. 
Suit  to  enforce  vendor's  lien,  630. 
Defendant  preventing  performance,  630. 
Waiver  of  performance,  630,  631. 
Acceptance  of  incomplete  performance,  63a 
How  pleaded,  632. 

At  common  law,  632. 

In  general,  632.  >        ^ 

Performance  according  to  legal  construction,  63& ' 
Time  and  manner,  632. 
Exceptions  to  rule,  633. 
Under  statutes,  633.  \ 

Not  necessary  to  state  facts,  633. 
Legal  effect  of  general  averment,  633, 634. 
Sufficiency  of  averments  In  point  of  form,  634. 
Performance  by  third  party,  635. 

Specific  averment  not  prohibited  by  permitting  general  alle- 
gation, 635. 
tanoniar  instanees  of  conditions  precedent 
Arising  in  agreement,  635. 

Antecedent  consideration,  635i  f 

Mutual  covenants,  635. 
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Fartieufau'  instanees  of  oondRions  ^mMAwA^ContinuedU 
Award  for  conveyance  and  payment,  635. 
Readiness  and  ability,  636. 
Contracts  for  personal  services,  636. 
Concurrent  acts — tender,  636. 

Performance  or  offer  to  perform  must  be  alleged,  636, 6)7. 

Averment  of  facts  constituting  sufficient  excuse,  637, 63S. 

Readiness  and  willingness,  639. 
Bills  of  lading — notice,  640. 
Notice  and  proofs  of  loss  in  contracts  of  insurance,  64a 

The  general  rule,  640,  641. 

Certificate  of  magistrate,  641. 

How  pleaded  at  common  law,  641. 

How  pleaded  under  the  code,  64s. 

Life  insurance,  642. 

Arbitration  before  payment,  643. 

Indirect  allegation,  643. 

Plaintiff  may  plead  specially,  648. 

Proofs  of  loss,  643. 

Answer  denying  performance,  643. 
Certificates  of  architects  and  engineers,  645* 

Allegations  necessary,  643. 

Pleading  excuses,  644. 

Averments  of  fraud  and  collusion,  644. 

How  failure  to  make  allegation  may  be  cured,  64$* 
Reference  to  an  umpire  or  to  arbitrators,  645. 
Contract  to  perform  work  satisfactorily,  645. 
Performance  under  contingencies,  645,  646. 
Demand,  646. 

Necessity  of  averring  request,  646.  / 

Payment  of  money,  646.  \ 

Action  on  a  bond,  646. 

Demand  at  defendant's  residence,  646^ 
Arising  by  implication,  647.  ) 

Demand  or  request  generally,  647. 

When  necessary  and  when  not,  647. 

Debt  already  due  unconditionally,  648*  '\ 

Suit  for  conversion,  648.  ,' 

Contract  to  deliver  property,  648.  ^ 

Answer  dispensing  with  demand,  648. 

Where  demand  would  be  useless,  648. 

How  pleaded  at  com  men  law,  648. 

How  pleaded  under  the  codes,  649. 
Demand  and  notice  in  actions  on  commercial  paper,  Uf^ 

Actions  against  the  maker,  649,  65a 

Action  against  indorser,  650. 
Necessary  averments,  650. 
>>  Notice  of  protest,  651. 

How  pleaded  at  common  law,  651* 
How  pleaded  under  the  codes,  6$l«  ^    / 

/  Sufficient  allegations,  651.  '  .-:    - 
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CONDITIONS   PRECEDENT. 

Pariioular  instances  of  oonditions  preesdenl— C^Mi/ififtMdL 

Insurable  interest,  652. 
Notice,  653. 

When  necessary  to  be  alleged,  653. 
Contract  providing  for  information,  653. 
Information  accessible  to  both  parties,  654. 
Acts  connected  with  third  persons,  654. 
How  pleaded  at  common  law,  654. 
How  pleaded  under  the  codes,  654. 
Statutory  conditions  precedent,  655. 

The  general  rule  as  to  pleading,  655. 
Where  action  is  authorized  by  statute,  655,  656,  657. 
Penal  actions,  657. 

Presentation  of  claim  to  executor  or  administrator,  657. 
Actions  against  heirs,  etc.,  on  claims  against  decedent,  658. 
Presentation  and  disallowance  of  claim,  658. 
General  rule  as  to  pleading,  658. 
Notice  of  injuries  and  settlement  of  claim,  659,  66a 
Performance,  how  pleaded,  660. 
At  common  law,  660. 
Under  the  codes,  660. 
Objedion  for  failure  to  plead  performanoe. 
At  any  stage  of  the  action,  660,  66l* 
Motion  to  dismiss,  661. 
General  demurrer,  661. 
Plea  or  answer,  661. 
Objection  on  the  trial,  663. 
Motion  in  arrest,  662. 
Defect  cured  by  verdict,  662. 
Plea  or  answer  to  allegation  of  performancOL 
At  common  law,  662. 
Plea  in  action  of  covenant,  663. 
Replication  averring  excuse,  663. 
Rules  under  the  codes,  663. 
Nonsuit  for  failure  of  proof,  663. 

CONFESSION  AND   AVOIDANCE. 
Deflnition. 

Plea  admitting  allegations  and  avoiding  them,  664* 
Scope  of  the  article,  664. 
Requisites  as  to  sub|eet  matter. 

In  discharge  of  action  or  in    justificationor  excuse,  665. 
The  plea  in  discharge,  665. 

Definition,  665. 

In  actions  ex  contractu,  665. 

Accord  and  satisfaction,  66s«     - 

Arbitrament,  666. 

Release,  666. 

Payment,  666. 

Performance,  666. 

Former  recovery,  666. 
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CONFESSION  AND  AVOIDANCE. 
Requisites  as  to  sub|ect  mMtif—CotUimuiU 

Statute  of  limitations,  666. 
Set-off  and  mutual  credit,  666. 
Bankruptcy  and  insolvency,  666i 
In  actions  ex  delicto^  666. 
The  plea  in  justification  or  excuse,  666. 
Definition,  666. 
Technical  requirements,  667. 

Application  to  actions  ex  contractu  aad  ex  deUct^^  667,  668. 
Usury,  668. 

Statute  of  gaming,  666. 
Coverture,  668. 
Statute  of  frauds,  668. 
Infancy,  668. 
In  replevin,  668. 

In  trespass  to  person  or  property,  668,  669^ 
Requisites  as  to  quality. 

The  general  rule,  669. 
Express  color,  669. 

Express  color  defined,  669. 
Object  of  giving  color,  67a 
Four  essential  qualities,  67a 
Implied  color,  671. 
Defined,  671. 

Liberum  tenementum  gives  implied  color,  671* 
Where  given  and  its  effect,  671. 
Requisites  as  to  form. 

Must  be  specially  pleaded,  671. 

Must  confess  facts  pleaded  to,  671. 

Must  avoid,  671. 

Avoidance  must  be  pleaded  coextensive  with  confeeslon,  671* 

The  conclusion,  672. 

With  verification  and  prayer,  672. 
Exceptions  to  general  rule,  679. 

The  replication. 

The  general  rule,  672. 
Conclusion  of  verification,  67a. 
Conclusion  to  the  country,  672. 

CONFESSION  OF  JUDGMENT. 

See  Cognovit  ;  see  also  cross-reference,  673* 

CONJUNCTIVE  DENIALS, 

See  cross-reference,  673. 

CONSIDERATION. 

See  Contracts. 

CONSOLIDATION  OF  ACTIONS. 
■ode  of  consolidation  in  general. 

Actual  consolidation,  674. 
Quasi-consolidation,  674. 
The  consolidation  rule,  675. 

Obleet  of  oonsoiidation,  675. 
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CONSOLIDATION  OF  ACTIONS— Ciw/in**/. 
At  common  law  and  under  the  codes. 

Power  to  consolidate  inherent*  676. 

Court  may  expedite  its  business  and  prevent  costs,  ^b. 

Provisions  of  the  codes,  676. 

The  common-law  rules,  676. 
Conditions  essential  at  common  law,  676. 

Actions  depending  at  same  time,  677. 

Actions  between  same  parties*  677. 

Actions  such  as  might  be  joined,  677* 

Attachment  suits,  677. 
When  courts  will  compel,  677,  678, 
When  courts  will  refuse,  678. 

Ouster  of  jurisdiction,  678. 

Joint  demand  severed,  678. 

Different  obligations,  678. 

Separate  actions  removed  on  single  petition  and  one  bond,  679^ 

When  defense  is  different,  679. 
Actions  in  different  courts,  680. 
Proceedings  for  consolidation,  681. 

The  motion  generally,  681. 

By  whom  motion  to  be  made,  68x* 

What  must  appear  on  motion,  682« 

At  what  stage  motion  to  be  made,  68a> 
At  common  law,  682. 
Affidavits,  683. 
Under  the  codes,  683. 
As  an  exercise  of  discretion,  683. 

The  general  rule,  683,  684,  685. 

When  the  discretion  may  be  exercised,  683,  684,  685,  686. 

Usually  allowed  when  no  defense  intended,  687. 

Injury  to  person  and  property  by  same  tort,  687* 

Injury  to  person  and  character,  688. 

Not  reviewable  on  appeal,  688. 
Consolidation  in  e<|uity. 

Power  of  court  in  general,  689. 
Inherent  and  discretionary  power,  690. 
When  consolidation  allowed,  690. 

Promoting  convenience  and  ends  of  justice,^690. 

In  extreme  cases  to  dispose  of  protracted  litigation,  69a 

Bills  filed  by  different  creditors,  690. 

Subjecting  same  property  to  different  claims,  691. 

Negligent  preparation;  interpleader,  691. 

Rule  of  pleading  not  changed,  691* 

Partnership  accounting,  691. 

Patent  suits,  691. 
Identity  of  parties  not  essential,  693. 

The  general  rule,  692. 

Actions  to  enforce  liens,  692. 

Partition  and  foreclosure  suits,  693. 
Granting  of  order  a  matter  of  discretion,  693. 

Court  has  discretion  and  may  direct  terms,  693. 
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CONSOLIDATION   OF  ACTIONS. 
Coiitolfdation  in  eqult)^— Oir/mti^^. 

Appellant  estopped  to  question  order,  6g8» 

Caption  of  decree,  693. 

Nonservice  of  defendant,  693. 

Pleadings  no  aid,  693. 

For  purpose  of  hearing,  694. 

Trust  deed  foreclosure,  694. 

Trustees  as  nominal  parties,  694. 

Court  cannot  interfere  with  rights  of  parties,  694. 
Effect  of  order  if  granted,  695. 
Consolidation  of  law  and  equity  causes,  695,  696. 

Equity  jurisdiction  must  attach  first,  695. 

Under  New  York  practice,  695. 

Action  at  law  transferred  to  equity  docket,  695. 

Special  statutory  actions,  696. 

Foreclosure  suit  and  action  on  note,  696. 
Consolfdatioii  of  cross  aetions. 

Cannot  be  consolidated,  696. 
Reason  of  the  rule,  696. 
Consolidation  of  appeals. 

Suits  on  distinct  causes  of  actions,  6961. 
Separate  bills  of  exceptions,  697. 
Separate  appeals,  697. 
Separation  after  consolidation,  697. 
Orders,  697. 
Consolidation  in  ttie  federal  courts.  ^ 

Consolidation  a  common  practice,  698. 
When  granted  and  when  refused,  698. 
On  a  question  of  law,  698. 
Land  litigation,  698. 
On  a  question  of  fact,  699. 
Consolidation  on  removal  of  causes,  699. 
Taxation  of  costs. 

Within  discretion  of  court,  699. 
In  equity,  699,  700. 
Costs  of  rule  only,  700. 
Discontinued  actions,  700. 
Efoot  of  consolidation. 

Where  all  the  parties  consent,  70a 

A  new  action  created,  701. 

Further  trial  after  mistrial,  701. 

Construction  of  stipulation,  701. 

Dismissal  of  codefendants,  703. 

Discontinuances  in  part,  703.  ^ 

On  the  trial,  702. 

Actions  conducted  as  one  suit,  709* 

Right  to  challenges,  703. 
On  the  verdict,  703. 

Necessity  of  separate  verdict,  703. 
Verdict  without  submission  or  consent,  709. 
Damages  liquidated  and  unliquidated,  704. 
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CONSOLIDATION  OF   ACTIONS. 
Eieet  of  ooRtofidaHon— aw/fif«/^. 

Separate  grievances,  704. 
Assault  committed  by  two  persons,  704* 
Stranger  a  party,  704. 
Stipulation  for  one  verdict*  704. 
Judgment,  705. 

Must  be  entire,  705. 
Offer  "  with  costs,"  705. 
Amicable  action,  705. 

CONSPIRACY. 

Under  civil  rights  acts,  see  ClYlL  Rights  Acts. 
Minltioii. 

The  combination  or  confederation,  707. 
The  common  undertaking,  707. 
Under  United  States  statutes,.  708. 

County  where  combination  took  place,  708. 
Where  overt  act  is  done,  708. 
Conspiracy  and  overt  acts  in  different  states,  708*' 
Pvltos  to  indictmeiiL 

At  common  law;  two  defendants,  709. 
Present  practice,  709. 

Joinder  of  public  oflBcer  and  private  persons,  709 
IndictmenL 

General  allegations,  710. 

The  act  to  be  done,  710. 

Degree  of  certainty,  711. 

Where  offense  consists  in  conspiracy  and  not  In  acts,  7x0^  7XIi 

Conspiracy  to  defraud,  711. 

Conspiracy  to  obstruct  justice,  711. 

Language.     Technical  words,  712. 
Purpose,  713. 

To  be  clearly  set  forth,  712. 

Accomplishment  of  purpose,  712,  713. 

Object  an  offense  at  common  law,  713. 

Object  an  offense  by  statute,  713. 
Where  the  object  is  unlawful,  714. 
Where  the  means  are  unlawful,  714. 

Showing  criminality,  714. 

Definite  statement  of  means,  7x5. 

Conspiracy  to  defraud,  715. 

Conspiracy  to  marry,  715. 
Overt  acts,  716. 

Necessity  of  allegation,  716. 

Matter  of  aggravation;  surplusage,  7x6b 

Allegation  required  by  statute,  717. 

Overt  acts  and  how  laid,  717. 

Construction  of  federal  statute,  718. 
Joinder  of  counts,  718. 

General  rule,  718,  719. 
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Acquittal  on  some  of  tlie  const*,  7IQ^ 

Objections  for  diiplkil]r«  7i^ 

Indictment  charging  crime  songkt  to  be  cffcctcdj  71t> 
Certainty  required,  790. 

Conflict  of  authority,  79a 

Executed  conspiracy,  731,  721. 

Rejtsonable  certainty,  723* 

In  the  federal  courts,  722. 

Insuflicient  charge  of  conspiracy,  793* 

Bill  of  particulars,  723. 

Following  kiognaf  of  statvte.  9t3» 

Under  English  statutes,  724. 
Statute  of  limiutions,  724. 


Conspiracy  to  cheat  and  delrmild«  7t4» 

Allegation  of  means,  724* 
English  practice,  724* 
American  doctrine,  724,  9f^ 

Overt  acte,  72s,  726k 

Name  of  persons  defrauded,  726. 

Conspiracy  to  defraud  pobUc*  79tib 
Conspiracy  to  extort  money,  726. 

Charge  as  to  aalawfnl  neenf ,  726. 

Surplusage,  726. 

Proper  mode  of  charging  the  otfeaee.  726^  729^ 
Conspiracy  to  obstruct  justice,  727. 

Execution  of  conspiracy,  727. 

Piopoeed  mease,  727* 

Overt  acts,  727. 

Scienter,  727. 
Strikes  and  boycotts,  727* 

Nature  of  oflfense,  727. 

What  allegations  sufficieat,  7S7t  7t8b 
Conspiracy  for  oppreesion,  7e9« 
Kinds  of  threats  or  method  of  iotimidatloa,  72! 
Actual  object  crioinalt  72S. 

Injunction,  728. 
Conspiracy  against  the  United  States,  72^ 

Essential  ingredients,  729. 

Crime  measured  by  etatttte,  729> 

Essential  ingredients,  730^ 

An  overt  act,  730. 

Materiality  of  time,  73a 

Proof  essential  to  conviction,  730^ 
Miscellaneous  coneplreciee,  710. 

To  murder,  731. 

To  commit  burglary,  731. 

To  rob,  731. 

To  rob  wreck  within  United  States  maritime  jurlsdJctien,  7}i* 

To  steal,  731. 
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SpecHle  offenses— C^AffMA^ 

To  pickpockets,  731. 

Tb  cofflnit  rape,  751* 

To  abduct,  731. 

To  seduce,  731. 

To  marry,  731, 

To  marry  «  panper,  75s. 

To  accuse  of  crime,  731. 

To  charge  one  as  father  of  a  bastatfl»  nt*    ' 

To  maliciously  prosecute^  73z« 

To  defraud,  731. 

To  defraud  creditors,  732. 

To  defraud  shareholders,  731. 

To  defraud  the  public,  73s. 

To  pervert  justice,  73s. 

To  corrupt  jurors,  73s, 

To  produce  false  evidence,  731. 

To  commit  perjury,  732. 

To  corrupt  witness,  732. 

To  obstruct  administration  of  eleCtton  tewt«  7|t» 

To  resist  an  officer,  732. 

Conspiracy  among  workmen,  732. 

To  conpel  discharge  of  workmen,  731. 

To  corrupt  workmen,  732. 

To  molest  workmen,  73s. 

To  raise  wages,  732. 

To  injure  public  health,  732. 

To  sell  unwholesome  provisions*  fjl* 

To  effect  public  mischief,  730^ 

To  bribe,  732. 

To  commit  riot,  732. 

To  hiss  at  theatre,  733. 

To  injure  the  person*  73ft* 

To  arrest,  732. 

To  court-martial,  732. 

To  commit  abortion,  73a* 

To  injure  property,  732. 

To  deprive  of  office,  732. 

To  commit  arson,  732. 

To  impoverish,  732. 

To  produce  social  revolution,  73I. 

To  commit  civil  trespass,  733. 

To  counterfeit,  732. 

To  ruin  profession  or  business,  731^ 

To  injure  character,  732. 

To  slander,  732. 

To  escape  from  jail,  732. 

To  commit  malicious  mischief,  7S3» 

To  cheat  by  betting,  733. 

To  obtain  false  credit,  733. 

To  fabricate  shares  in  stock  companies,  739» 
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Specific  vlSXKiM-^Cantinued, 

To  overrule  commodities,  733. 

To  publish  false  statements  concerning  corporate  affairs,  733. 

To  cheat  a  partner,  733. 

To  issue  fictitious  firm  notes,  733. 

To  sell  lottery  tickets,  733. 

To  make  illegal  contracts  with  Indiana,  733. 

To  avoid  payment  of  custom,  733. 

To  increase  census,  733. 

To  prevent  from  voting,  733. 

To  cast  away  a  vessel,  733. 

To  drive  Chinese  out  of  the  country,  733. 

To  impede  collection  of  revenue,  733. 

To  defraud  United  States  out  of  bequest,  733. 

To  intimidate  settlers  on  public  lands,  733. 

To  put  in  an  insane  asylum,  733. 

To  levy  war,  733. 
THaL 

Generally  joint,  733. 
Only  one  appearing,  733. 
Death  or  acquittal  of  one,  734. 
ConOnuanca. 

To  allow  one  conspirator  to  testify  for  another,  734* 
Motion  to  quasli. 

Failure  of  evidence  as  to  one,  734. 
Omission  to  allege  overt  act,  734. 

Instnictioiis. 

Assumption  of  facts,  734. 

Instructions  without  evidence,  734. 

Acts  of  conspirators,  734. 

Intention  as  an  element,  734. 

As  to  variance,  735. 

For  or  against  both  defendants*-  735, 
VerdieL 

Acquittal  of  one  only,  735. 

Where  some  of  the  conspirators  are  unknown,  735. 

Verdict  negating  execution,  735. 

Reasonable  doubt,  735. 

On  any  sufficient  count,  735. 
Arrost  of  JudgmenL 

At  instance  of  one  defendant,  736,  737. 

Where  some  have  escaped,  736. 
Now  trial. 

New  trial  as  to  one  and  not  as  to  all,  736. 
Judgment 

Against  each  defendant  severally,  736. 

After  noL  pros,  as  to  one,  736. 

Withholding  judgment  until  trial  of  all,  736. 
Writ  of  error. 

Right  of  one  defendant  to  object  to  discontinuance  of  process  ^^ 
codefendant,  736. 
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CONSPIRACY—C^m/mim/. 
Civff  actions. 

Right  to  an  action  for  damages,  736. 
Unlawful  act  necessary,  736. 
Measure  of  damages,  736. 
Allegation  of  damages,  737. 

Charging  conspiracy  so  as  to  delay  damages,  737. 
Sufficiency  of  averment,  737. 
Laying  special  damages,  738. 
Judgment  obtained  by  conspiracy,  738, 
Action  against  corporation,  738. 
One  suit  sufficient,  738. 
Survival  of  action,  738. 
Action  on  the  case,  738. 

Superseding  writ  of  conspiracy,  738. 

When  the  action  may  be  maintained,  738,  73^ 

Allegation  of  conspiracy,  739. 

Surplusage,  739. 

Recovery  against  one,  739,  740. 

Statute  of  limitations,  740. 

Judgment,  740. 

Action  against  each  conspirator,  74(X 

Joint  action,  740. 

Joint  action;  judgment  against  one,  740. 

CONSTRUCTION  OF  PLEADINGS. 

General  principles  of  consbtiction. 

Construed  by  the  cpurt,  741. 

Specific  statements  prevail  against  general  ones,  743. 

The  general  rule,  742. 

Rule  has  general  limitations,  742. 

General  expression  superadded  to  specific  words,  743, 
Technical  objections  not  encouraged,  742. 

Construction  with  view  to  substantial  justice,  742. 

Aider  by  verdict,  743. 
Ambiguous  expressions  construed  to  support  pleading,  744* 

Matter  capable  of  di£ferent  meanings,  744. 

Where  time  is  ambiguous,  744. 

The  pleader's  intention,  744. 

Two  theories,  744. 
Regard  must  be  had  to  facts,  744,  745. 
Construed  to  reach  real  intention,  745. 

Every  reasonable  intendment  made,  745. 

Intended  meaning  must  be  plain,  745. 

Technical  terms,  746. 
Nothing  unless  averred  assumed  in  favor  of  pleader,  74& 
Vleadings  construed  as  entireties,  746. 

Every  part  of  pleading  adopted,  746. 

Paper  annexed  to  plea  construed  with  it,  747. 

Isolated  sentence  cannot  be  separated,  747. 

Paragraph  not  to  be  eliminated,  747. 

Affidavit  filed  with  pleading,  747. 
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CONSTRUCTION  OF   PLEADINGS. 

QeiMrtl  principtes  of  construction— Cbtf/fnifA^ 

Writ  construed  with  doclaratioo*  747. 

Clerical  errors,  747. 

Plea  filed  as  amended,  747,  748. 

Separate  and  distinct  pleas,  749. 
Words  giv«n  ordiaary  and  popular  meaning,  748*  7491 
Pleadings  before  justice  of  peace,  749. 
Construction  in  general  under  code  syslenk 

Pleadings  to  be  libcraUy  construed,  749. 

The  general  rule,  749. 

Application  of  the  rule,  749,  750,  751,  75a. 

Extreme  cases  excepted,  752. 

Rule  applies  to  amendments,  753. 

Rule  applies  to  atiswer,  753. 

Absurd  constfuctioa  net  given.  753. 

Uncertainty  as  to  nature  of  charge,  753. 

Rule  relates  to  form  and  not  to  substance,  753. 
Demand  for  judgment  may  aid  construction*  754. 
Whether  pleadings  are  in  contract  or  in  ton,  754. 

Intendment  in  favor  of  action  ex  contraftu,  754. 

Strained  construclion  not  given.  754. 

Pleading  must  proceed  on  definite  tkeoijPt  3S4p 

The  true  teot^  754. 
Verified  pleadings,  755. 
Construction  on  demurrer  under  code  sysiML 
Liberal  construction,  755. 

Pleadings  supported  if  possible,  756. 

Allegniiotts  separately  consti ued,  756^ 

Several  answers  separately  constrned*  756* 

Court  looks  to  whole  record,  756. 
Constructlig  on  Iho  trial  HMer  tlio  eodo  sysleiL 

Rule  of  liberality  applicable,  756, 
On  motion  for  jndgment»  756. 
When  code  remedies  not  resorted  to,  757. 
ConttrucUon  strict  against  adverse  party  on  refusal  to  aatali  7S7 
Doctrine  on  appeal,  7S7* 
Defective  pleadings,  how  construed,  757. 
Greater  liberality  after  answering*  75SL 
Allegations  of  heirship,  758. 
Pleading  as  evidence,  75S,  759. 
Construction  tt  common  iaw. 

Pleadings  construed  nyoal  strictly  against  pleader,  iji^ 

The  common-law  maxim,  759. 

Rule  amplified  and  interpreted,  759,  760,  76z« 

Ptoading  anbiguoiis  as  to  place,  yti. 

Causes  of  action  ambiguous,  761. 

Cross  complaint  construed  against  pleader,  761. 

Pleader  net  required  to  anticipate  deiense»  76^ 
Absurd  construe tion  not  to  be  given,  7^2. 
Equity  pleadings. 

Construction  more  liberal  than  at  law,  36g» 
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CONSTRUCTION   OF   PLEADINGS. 
EquHy  ptoadfnf^-Off/mw^^. 

General  rules  the  same  as  at  law,  761. 
Reasonable  construction  must  be  giveo,  765. 

CONTEMPT. 

Power  of  judge  at  chambers^  see  ChAMBKRS  AND  VxcATIOlfc 
Change  of  venue  in  such  eases ^  see  CrargK  OP  VeKCW. 
Character  of  proceeding. 

Criminal  or  quasi  criminal,  766,  767. 

Civil  nature  of  proceedings,  76S. 

Civil  before  attachment  issues,  76S. 

Court  decides  question,  768. 

Evidence  admissible  to  dhow  character  of  contempt,  769. 

Rules  of  evidence  criminal,  766,  769. 

Presumption  in  favor  of  accused,  769. 

Admission,  769. 

Self-incrimination,  769. 

Evidence  in  civil  contempt,  769^ 

Ex  farie  evidence,  769. 
Bailable,  769. 

By  whom  taken,  769. 

Amount  of  bail,  77a 
Strictly  pursued,  770. 

Statutes  strictly  construed,  770. 

Scope  of  proceedings  not  extended,  77a 

Waiver  of  irregularities,  77a 

Irregularities  cured,  770. 

Slight  Irregtrlarftlcs,  770. 

Prosecutor  in  default,  77t. 

Collateral  matters  not  examinable,  771. 
Summary,  771. 

Due  process  of  law,  771. 
Special  proceeding,  771,  772. 

Contempt  indictable,  773. 

When  not  special,  77a. 
Pleadings  generally,  772. 

Absence  of  technical  pleadings,  77S; 

Written  evidence,  772. 

Curing  defects,  772. 

Presumptions,  772. 
EiHHIing  ttie  proceedings. 
No  settled  rule,  772. 
Title  distinctive  or  not  distinctive,  773. 
Distinctive  after  attachment  Issned,  773. 
Immateriality  of  question,  774. 
Iiistiluling  the  proceeding. 

Discretionary  with  the  court,  774.  • 

Universality  of  doctrine,  774. 

Order  absoltrt e  or  nisi,  774. 

Mandamus  compelling  Issuance,  774. 

Contempt  process  discouraged,  774. 
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CONTEMPT. 

Inslltllling  the  ^imwMfv^— Continued, 

Issuance  during  vacation,  774. 
Effect  of  laches,  774. 

Application  within  reasonable  time,  775. 
Statute  of  limitations,  775. 
Prerequisite  conditions,  775. 

Contempts  in  court's  presence,  775. 
Summary  condemnation,  775. 
Evidence  not  requisite,  775. 
Without  aflBdavit,  775. 
Contempts  out  of  court's  presence,  776^ 
Foundation  must  be  made,  776. 
Application  for  process,  776. 
Court  may  act  sua  sponte^  7^6, 
Judicial  notice,  776. 
Disobedience  distinctly  set  forth,  776. 
Order  capable  of  being  disobeyed,  776. 
Defective  orders,  776. 

Knowledge  and  service  of  violated  order,  777. 
Proof  of  personal  service,  777. 
Defaulting  witness,  777. 
Service  of  copy  of  order,  777. 
Service  on  a  corporation,  777. 

Service  unnecessary  where  knowledge  presumed,  777. 
Actual  knowledge  renders  personal  service  unnecessary, 
778. 
Injury  to  prosecutor,  778. 
Against  parties  to  original  proceedings,  778. 
Demand  and  refusal  of  obedience,  778. 
By  ■Mavtt. 

Necessity  of  aflBdavit,  779. 

By  whom  aflBdavit  made,  779. 
Cases  holding  aflBdavit  not  essential,  780b 
Requisites  of  aflBdavit,  780. 
Prima  facie  case,  780. 
Knowledge  of  guilt,  780. 
Service  of  original  order  requisite,  780b 
Demand  and  refusal,  780. 
Order  to  pay  costs,  780. 
Jurisdiction  of  court,  781.  0 

By  information,  781. 
By  ofllcer's  return,  781. 

Primary  prooess. 

Notice  and  opportunity  to  be  heard,  781. 
Order  to  show  cause,  782. 

General  rule,  782. 

Order  renewabl^,  782. 

Requisites  of  order,  782. 

Service  of  the  order;  personal  service,  789. 

Service  of  the  order  on  attorney,  783. 

Where  personal  service  impossible,  783. 
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CONTEMPT. 

Primary  ^it^^^n^ConUnued, 

Attachment  without  prior  order,  783* 
When  issued,  783. 
Against  officer  of  court,  783. 
Disobedience  to  writs  of  habeas  corpus,  783* 
Requisites  of  attachment,  784.  ^ 

Service  of  attachment,  784. 
By  whom  served,  784. 
Method  of  issuing,  784. 
Service  by  taking  bail,  784. 
Place  of  service,  784. 
Personal  service,  784. 
Forcible  service,  784. 
Process  without  attachment,  784. 

Proceeding  directly  to  punishment,  784. 
Appearance  and  answer  to  order  nisi^  785* 
Orders  to  pay  money  disobeyed,  785. 
Orders  to  pay  costs  disobeyed,  785. 
Nonpayment  of  alimony,  785. 
Suing  receiver  without  leave,  785. 
Order  to  stand  committed,  785. 
Return  of  process. 

Before  whom  returnable,  785. 
Time  of  return,  785. 

Time  must  be  allowed  accused,  785* 
Time  discretionary,  786. 
Appearance,  786.  • 

In  person  or  by  attorney,  786. 
Of  officers  of  court,  786. 

Effect  of  appearance  on  defective  returns,  786^ 
Interrogatories,  786. 

Party  charged  to  answer,  786. 
Interrogatories  not  necessary,  787. 
Party  in  jail,  787. 
Additional  interrogatory,  787. 
Change  of  venue,  787- 
Abatement 

Termination  of  suit  out  of  which  proceeding  arose,  787« 
Conflict  of  opinion,  787. 
Death  of  codefendant,  787. 
Variance  in  original  proceedings,  787* 
The  hearing. 

Questions  of  fact,  788. 
What  is  at  issue,  788. 
Contemnor's  rights,  788. 
Right  to  be  heard,  788. 

Defendant's  privilege,  788. 
In  constructive  contempts,  788.  \ 

Counter  affidavits,  788.  I 

In  direct  contempts,  789. 
Right  to  trial  by  jury,  789. 
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CONTEMPT. 

Tke  hairing— CWiAff«A^. 

No  such  right,  789. 

Not  in  violation  of  constitutional  pririteges.  789* 

Discretion  of  court,  789. 
Contemnor*s  remedies,  790. 
Showing  performance,  79OW 
Sheriff  in  contempt,  790. 
Prompt  performance,  79% 
Inability  to  obey,  790. 

A  valid  defense,  790. 

Pecuniary  inability,  790. 

Sickness,  790. 

Inability  clearly  shown,  790^ 
Want  of  intention,  791. 

No  fixed  doctrine,  791. 

Want  of  intention  as  affecting  punishment,  79ft 
Advice  of  counsel,  792. 
Want  of  jurisdiction  in  the  court,  792. 
Want  of  notice  of  violated  order,  79a,  793. 

A  valid  defense,  793. 

Actual  knowledge  renders  notice  unnecesstrff  70* 
Unavailable  defenses,  793. 

Appeal  from  violated  order,  793. 
Invalidity  of  violated  order,  793. 
Want  of  formal  requisites,  793. 
Liability  to  indictment,  794. 
Attorney's  privilege,  794. 

Resignation  of  judge  after  commffCfng'  offense.  79l» 
Plea  of  rts  adjudicata^  794. 
In  New  York,  794. 

Invalid  defense  twice  interposed,  794. 
Agreements  or  settlements,  795. 
Indebtedness  of  prosecutor,  795. 
Contemnor's  default,  795. 
Conclusiveness  of  contemnor's  answer,  79$. 
At  law,  795. 

In  constructive  contempt^  795. 
Contempts  consisting  in  libelous  pablfcadonff,  79^ 
Presumption  of  truth,  795. 
In  equity,  795. 
Interrogatories,  796. 

Court  may  propound,  796. 
Permission  to  moving  parties  to  file,  796b 
Contradictory  affidavits,  796. 
When  unnecessary,  796. 
When  necessary,  796. 
Reference  to  master,  797. 

For  court's  own  enlightemnent,  797. 
Where  there  is  general  denial,  797. 
Where  evidence  is  uncertain,  797. 
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The  adludioation. 

In  direct  contempts,  797. 

In  constructive  contempts.  797* 

The  judgment,  797. 

Former  and  present  practice,  797,  798. 
Immaterial  allegations,  798. 
Clear  statement  of  facts,  798. 
Clear  finding  of  contempt  essential,  798. 
Alternative  judgments,  799. 
Judgments  piecemeal,  799. 
The  warrant  of  commitment,  799. 
Necessity  for,  799. 
Formal  requisites,  799. 

Prima  facie  showing  of  offense,  799. 
Language  of  statute,  799. 
Reciting  particulars,  799. 
Must  show  conviction,  799. 
Must  show  ability  to  obey,  799. 
Duration  of  fanprisonment,  799, 
The  fine,  800. 

Punitive,  800. 
Compensatory,  800. 
Pecuniary  damage,  8ot* 
Only  nominal  fine,  ioi. 
Rule  in  New  York,  801.  .' 

Delay  in  collecting  fine,  8oi* 
The  imprisonment,  801  • 
Duration,  801. 
Limitation,  802. 
Generally,  802. 

In  cases  of  nonpayment  of  finee,  800; 
Failure  to  pay  costs,  802. 
Jail  liberties,  802,  803. 
Nonpayment  of  alimony,  803. 
Not  imprisonment  for  debt,  803. 

Nonpayment  of  alimony,  805. 
Summary  statement,  803. 

Five  species  of  imprisonment,  803. 
Double  redress,  803. 

Separate  convictions  for  distinct  contempts,  804 
Criminal  punishment  and  remedial  redress,  804. 
Necessity  for  election,  804. 
Miscellaneous  punishments,  804. 
Disbarment  of  attorney,  804. 
Specific  relief,  804. 

Surrogate  courts,  804.  i 

Interest  recoverable,  804.  ^ 

Contemnor's  disabilities,  805* 
Affecting  favors,  805. 
Affecting  rights,  805. 

Contemnor  not  deprived  of  right,  80$; 
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CONTEMPT. 

The  a4«(liealio»— GMt/f«ff^i/. 

Right  to  appeal,  805. 

Cases  involving  extent  of  contemnor's  liability,  8q& 

Proceeding  subsequent  to  the  contempti  8o6> 

Collateral  cases.  806. 
Costs,  806. 

Allowed  moving  party,  8o6» 
Included  in  fine,  806. 
Strictly  confined,  806. 
Separate  liability,  806. 
Applicant  liable  if  he  fails,  806. 
Party  charged  must  be  adjudged  liable,  8o6b 
Extenuating  circumstances,  8o6. 
As  the  only  punishment,  807, 
In  criminal  contempts,  807. 
Counsel  fees,  807. 

Sometimes  allowed,  807. 
Purely  statutory,  807. 
Reasonable  fees,  how  determined,  807* 
Oentomner's  remedies. 

By  motion  to  vacate,  808. 
Before  what  court,  807. 
Sufficiency  of  information,  807. 
Irregularities  in  prior  proceedings,  8o8, 
Unequivocal  proof,  808. 
Prompt  obedience,  808. 
Sufficient  punishment,  808. 
In  purely  criminal  contempts,  8o6, 
Denial  of  motion  final,  808. 
Inability  to  obey,  808. 
Discharge  in  insolvency,  809* 
By  appeal  and  writ  of  error,  809* 
When  not  allowed,  809. 

In  general,  809. 

Contempts  in  presence  of  court,  8nx 

Discretionary  decisions,  810. 

In  criminal  contempts,  810. 

Judgments  in  contemnor's  favor,  8il» 

In  interlocutory  judgments,  811. 

Where  trial  court  has  jurisdiction,  8zi* 
When  allowed,  811. 

Conferred  by  statute,  811. 

Without  statute,  8iz. 

Where  there  is  no  contempt,  8x9. 

In  civil  contempts,  812. 

In  final  judgments,  812. 

Where  trial  court  is  without  jarisdictioo,  Siji 

Statutory  provisions,  813,  814. 
Requisites  of  the  record,  814. 
Reviewable  matters,  814. 
Not  a  supersedeas,  815. 
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CONTEMPT. 

Contomnor's  ttmMifi^^ConHnued, 
By  writ  of  error  only,  815* 
By  certiorari,  815. 
By  habeas  corpus,  815. 

When  appropriate,  815. 

The  ordinary  remedy,  815. 
For  want  of  jurisdiction,  815. 

Conflict  of  jurisdiction  between  federal  and  state  courts,  8x6. 
For  void  judgment,  816. 
Omission  of  formal  requisites,  816. 
For  illegal  imprisonment,  816. 
Arrest  by  wrong  ofllcer,  817. 
No  contempt,  817. 
Perpetual  imprisonment,  817. 
When  inappropriate,  817. 

Collateral  attack  on  judgment,  817. 
Trial  court  acting  within  its  authority,  8x7*  ' 
For  mere  irregularities,  818. 
Matters  examinable,  818. 
Recorded  matters,  818. 
Fact  of  jurisdiction,  818. 
Jurisdictional  questions,  818. 
Irregularities  in  proceedings  in  trial  court,  8x8> 
Statutory  provisions,  819. 

Statutes  of  various  states  examined,  819. 
By  mandamus,  819,  820. 

Other  means  of  relief,  819,  820. 
Collateral  attack  on  action  of  court,  82a 
Court  acting  without  jurisdiction,  820. 
Disbarment  for  contempt,  820. 
By  prohibition,  820. 
By  suit,  820. 

Action  for  damages,  820. 

Ministerial  action  of  justice  of  the  peace,  89(X 
Interest  not  recoverable  by  suit,  820. 
Action  for  false  imprisonment,  821. 
Injunction,  821. 
By  pardon,  821. 

CONTINUANCES. 

Granting  continuance  at  chambers^  see  Chambers  and  VACATION. 
DefinHioii,  824. 
PostpoMments. 

Rules  as  to  continuances  apply,  824. 
Discretion  of  court,  825. 

Refusal  to  postpone;  review  in  appellate  court,  8t5« 
P0wtr  to  continue. 

An  inherent  power,  825. 

Beyond  term  of  oflBce,  825. 

After  announcement  of  findings,  825* 

C<>ntinnance  to  adjourned  term,  825. 
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INDEK. 

CONTINUANCES. 

PMrtr  to  Wf6^f0»— Continued, 

Suspension  of  trial  in  progress,  899* 
Continuance  by  referees,  825. 
A  judicial  power,  825. 
Largely  regulated  by  statute,  826. 
Continuance  of  unfinished  trml,  l06b 
At  law  and  in  equity. 

Same  coosideratioiis  oofitn>l«  8a6i» 
Filing  cross-bill,  826. 
Motions  to  dissolve  iajuactioB,  fis6w 
After  answer  in  avoidance,  826. 

Where  mode  of  trial  is  the  same  in  law  at  ia  equky*  U6,  827, 8A 
In  civil  and  in  criminal  cases. 

Rule  substantially  the  same.  Sty. 
Differences  in  procedure,  827. 
Right  to  speedy  trial,  8S7. 
Diligence  in  criminal  cases,  8t8. 
Capital  cases,  828. 
As  an  exercise  of  discreHon. 
The  general  rule,  828. 
Review  for  abuse,  82S. 

After  long  delays  or  sevend  continuances,  8a8a 
Court  sitting  at  short  intervals,  829. 
Defendant  more  favored  than  plaintiff,  Stg. 
Where  circumstances  are  suspicious,  829. 
Unfounded  belief  that  application  is  for  delaj,  490^ 
By  operation  of  law. 

Causes  undisposed  of  at  end  of  term,  83(X 
Expiration  of  term  during  trial,  83a 
Motion  for  new  trial,  830. 
Where  term  is  not  held  at  regular  time,  8)i» 
Where  judge  is  disqualified,  831. 
Grounds  for  continuance. 

Failure  to  give  security  for  coats,  831. 
Stipulations  of  counsel,  831. 

Must  be  sanctioned  by  court,  831. 

Must  be  reduced  to  writing,  831. 

Court  not  bound  to  conform  to  private  arnui|^eaMati  If** 

Greater  latitude  allowed,  831. 
Pendency  of  bill  of  discovery,  832. 
To  perfect  senrice  of  process,  832. 
Public  excitement  or  prejudice,  832. 

Usually  an  insufficient  ground,  832. 

Where  change  of  venue  may  lie  had,  fjlb 

Al>atement  of  hostile  feeling,  832. 

Discretion  of  court,  833. 

Review  for  abuse  of  discretion,  833. 

Newspaper  agitation,  833. 
Want  of  preparation,  833. 

General  rule;  discretion  of  court,  9)$, 

In  criminal  cases,  834. 
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CONTINUANCES. 

Qrounds  for  eonUnuanca — CanHnuid. . 

Continuance  by  the  state*  834. 

Continuance  for  accused,  334* 
Diligence  necessary,  834,  835. 

Reasonable  diligence,  835. 

Duty  of  client,  B35. 

Other  business  engagements  of  couosel,  8j5» 

Illness  of  counsel,  835. 

Mistaken  advice  of  counsel,  835* 

State  of  the  docket.  835. 

Diligence  of  administrator,  835* 

Poverty,  S35. 

Time  for  preparation,  835. 
Refusal  reviewed  only  lor  abuse  of  dlscretioOj  855,  836i 
Amendment  of  pleadings,  836. 
At  common  law,  836. 
The  modern  rule,  837. 
Immaterial  amendments,  837. 
Surprise  on  account  of  amendment*  837. 
Amendment  to  cure  defect,  838. 
Notice  or  anticipation  of  amendment,  839. 
Misunderstanding  of  counsel,  839. 

Time  or  place  of  holding  court,  839. 
Time  to  which  cause  has  been  continued,  839^ 
Belief  that  cause  would  not  be  called,  839. 
Mistaken  advice  of  counsel,  839. 
Absence  of  counsel,  839. 

Not  a  favored  ground,  839. 
Where  other  counsel  are  present,  84a 
Injustice  must  be  shown  to  warrant  refusal,  84OW 
Absence  of  sole  counsel,  840. 
Absence  of  leading  counsel,  840. 
Withdrawal  of  an  attorney,  84a 
Member  of  congress  or  legislature,  840,  841* 
On  account  of  sickness,  841. 
Professional  engagements,  841,  842. 
Absence  of  party,  842. 

Voluntary  absence,  842. 
On  account  of  sickness,  842. 

Illness  of  party  or  family,  842,  843. 

Application  addressed  to  discretion  of  court,  843* 

Apprehension  of  ill-health,  843. 
Party  in  military  service,  843. 
Necessity  of  party's  presence,  843. 

Requisites  to  granting  continuance,  843,  844. 

Trial  for  misdemeanor,  844. 

Avoiding  continuance  by  admission,  844* 
Absence  of  coparty,  844. 
Absence  of  adverse  party,  844. 
Application  merely  for  delay,  844* 
Death  of  party,  844. 
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CONTINUANCES. 

Grounds  for  coirtinuanco— On/fntr^.    • 

Where  revivor  is  necessary,  844. 
Statutory  regulation,  844. 
AlMence  of  evidence,  845. 
The  general  rule,  845. 

No  reversal  unless  refusal  operated  as  a  denial  of  justice,  845. 
Where  application  complies  with  every  requirement  of  law,  846, 

847. 
Witness  not  likely  to  testify,  846. 
Deposition  already  taken,  846. 
After  announcing  ready  for  trial,  846. 
Where  witness  resided  out  of  state,  848,  849. 
Evidence  consisting  of  necessary  documents,  849b 
Uncertainty  of  place  for  holding  court,  849. 
Continuance  to  take  depositions,  849. 
Want  of  diligence,  849. 
Where  absence  of  witness  unknown,  85a 
Continuance  to  search  for  evidence,  850. 
Indefinite,  immaterial,  irrelevant,  or  incompeteot  eTideiice»  SS^V 

851,  852. 
Cumulative  evidence,  852. 
Evidence  as  to  character,  853. 
To  impeach,  853. 
To  fortify,  853. 
Departure  of  witness  after  attendance,  8559  8541   t 
Diligence  of  applicant,  854. 
As  a  general  requisite,  854* 
Application  by  state,  855. 
Absent  papers,  etc.,  855. 
Whereabouts  of  witness,  855. 
Duty  to  consult  counsel,  856. 
What  constitutes  due  diligence,  856. 

In  general;  no  absolute  standard,  856. 
Presumption  in  favor  of  trial  court,  856. 
More  care  and  diligence  required  in  certain  cas^'i  ^S^ 
Seasonable  beginning,  856. 
Unremitting  diligence,  857. 
Federal  not  controlled  by  state  practice,  857. 
Where  witness  is  within  reach  of  process,  8571  ^5^  ^5^ 
Where  deposition  could  be  taken,  859. 
Where  attachment  could  be  obtained,  860.  ., 

Excuses  for  omission  to  summon  witness  ot  U»^ 
deposition,  861. 
Sufficient  excuses,  861. 
Insufficient  excuses,  868. 
Judicial  notice,  863. 
Newly  discovered  evidence,  863. 
Surprise  on  the  trial,  863. 

When  a  sufficient  ground,  863. 
When  an  insufficient  ground,  864. 
Motion  and  affidavit,  864. 
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CONTINUANCES. 

Grounds  for  continuance — Continued, 

Intoxication  of  party  on  the  trial,  864. 
Another  suit  pending,  865. 
Miscellaneous  grounds,  865. 

Summoning  judge  as  witness,  865. 
Appointment  of  prochein  amy,  865. 
Bias  of  juror,  865. 

Expression  of  opinion  by  judge,  865. 
Attorney  withdrawing  appearance,  865. 
To  examine  deposition,  865. 
After  issue  joined,  865. 

Insanity  of  defendant  in  divorce  proceedings,  865. 
Partial  failure  of  special  venire,  865. 
Excitability  of  party,  865. 
In  prosecutions  for  conspiracy,  734. 
Avoiding  continuance  by  admission. 
At  common  law,  865. 

In  criminal  cases,  865. 
In  civil  cases,  865. 
By  statute,  867. 

In  criminal  cases,  867. 

Admission  of  truth,  867. 
Admission  as  evidence  merely,  867. 
Witness  out  of  reach  of  process,  etc.,  868i» 
Lack  of  diligence,  868. 
In  civil  cases,  869. 

Admission  as  evidence,  869. 
Admission  of  facts,  869. 
Effect  of  admission,  869. 

Where  the  facts  are  admitted,  869. 
Where. the  testimony  is  admitted  as  evidence,  870. 
Evidence  only  pro  hac  vice,  870. 
Appiication  for  continuance. 
Motion  necessary,  870. 

Continuance  or  adjournment  sua  sponte^  871. 
Time  for  application.  871. 
When  case  is  called,  871. 
Before  trial  is  begun,  872. 
Premature  application,  872. 
After  party  has  announced  himself  ready,  873. 
After  trial  is  begun,  872. 
Regulation  by  statute,  872. 
Duty  of  court  to  entertain  application,  S73. 
Court  must  consider  application,  873. 
Time  to  prepare  affidavit,  873. 
Second  application,  873. 
Renewed  application,  873. 
Affidavit  for  continuance. 

Necessity  for  affidavit,  873,  874, 
By  whom  to  be  made,  875. 
The  appellant,  875. 
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CONTINUANCES. 

AiMtvH  for  continuance — Omtinufd, 

An  attorney  or  other  person,  875. 
Amendment  of  affidavit,  875,  876. 
Counter  affidavits,  876. 

In  some  jurisdictions  not  allowed,  876. 
For  what  purposes  they  may  be  received,  876, 877* 
Requisites  of  affidavit,  877. 

Compliance  with  statute,  877. 
Strictly  construed,  877. 
Precision,  878. 
Entitling,  878. 

Public  prejudice  or  excitement,  878. 
Want  of  preparation,  878. 
Amendment  of  pleading,  878, 
At  common  law,  878. 
Modern  statutes,  878. 
Absence  of  counsel,  879. 
Absence  of  party,  879. 
Absence  of  evidence,  880. 

Must  comply  with  statute,  880. 
Stating  name  and  residence  of  witne!«s,  880l 
That  witness  is  not  absent  by  procurement,  880* 
That  trial  cannot  be  proceeded  with,  880. 
Absent  papers,  8S0. 

That  evidence  is  not  merely  cumulative,  88l. 
Statement  of  diligence  used,  881,  882. 
Expectation  of  obtaining  eviderce.  882.  883. 
Materiality  and  statement  of  facts,  884. 
At  common  law,  884. 
The  present  practice,  884,  885,  886. 
No  other  witness  to  same  facts,  887. 
Not  made  for  delay  merely,  887. 
On  ground  of  newly  discovered  evidence,  887* 
Terms. 

Power  to  impose  terms,  888. 

As  a  condition  of  granting  continuance,  888. 

Costs  and  other  terms,  888. 

Enforcement  of  payment,  888. 

Effect  of  nonpayment,  889. 

Refusal  to  accept  continuance,  889. 
Proper  terms,  888. 

Payment  of  costs,  888.  --^ 

Confession  of  judf  ment  for  uncontested  part  of  dema^^' 

Security  for  judgment,  889. 

Dispensing  of  requirements  in  taking  depositions,  ^89. 

Stipulation  that  death  shall  not  abate  suit,  88^ 

Restriction  of  evidence,  889. 

Other  terms  not  unreasonable,  889. 
Review  for  abuse,  890. 
Orders  granting  continuances. 

Construction  of  order,  8go. 
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CONTINUANCES. 

Orders  granting  continuances— t>if/iiff#^^. 

Continuance  to  next  regular  term,  890. 

Continuance  to  dies  non,  890. 
Entry  on  the  record,  890,  891. 
Power  to  set  aside,  891. 

Court  may  vacate  continuance,  891. 

Notice  of  further  proceedings,  891. 
Effect  of  continuance. 

Precluding  further  order,  892. 
Right  of  accused  to  discharge,  892. 
For  one  of  several  defendants,  892. 
As  an  appearance  or  waiver,  892. 
Continuances  tiy  iustices  of  the  peace. 

Power  to  grant ;  regulation  by  statute,  892,  893,  894. 
Implied  power,  892. 
Taking  cause  under  advisement,  893. 
Under  statutory  power  to  make  rules,  893. 
Time  for  adjournment,  893. 
By  consent  of  parties,  893. 
Of  his  own  motion,  893. 
Adjournment  without  showing  cause,  894, 
Adjournment  by  another  justice,  894. 
Period  of  adjournment,  894. 
•  Specification  of  hour  and  place,  895. 

.  Adjournment  for  further  consideration,  895. 
Docket  entry,  895. 

Positive  duty  to  grant  continuance.  895,  896. 
Abuse  of  discretion;  review  on  appeal,  896. 
Effect  of  unauthorized  continuance,  896. 

Subsequent  proceedings  void,  896. 

Mandamus  to  proceed  with  trial,  897. 

Order  void  or  voidable,  897. 

Estoppel  and  waiver,  898. 
Nonappearance  on  adjourned  day,  898. 

Absence  of  party,  898. 

Absence  of  justice,  898. 
Continuances  in  courts  of  last  resort 

Granted  or  refused  as  justice  requires,  899. 
To  enable  party  to  apply  for  amendment  of  record,  899b 
To  bring  in  necessary  parties,  899. 
When  notice  of  appeal  was  not  in  time,  899. 
On  account  of  death  of  party  or  counsel,  899. 
For  failure  to  file  transcript  in  time,  899. 
For  failure  to  furnish  briefs,  899. 
Counsel  engaged  in  another  court,  899. 
To  obtain  certificate  of  importance,  899. 
Ro¥iew  of  ruling  on  application  for  continuance. 
Where  the  continuance  was  granted,  899. 

Predicating  error  on  exercise  of  discretion,  899^ 

Rights  in  criminal  cases,  899,  900. 

Where  opposite  party  admits  facts   90a 
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CONTINUANCES. 

Rtview  of  ruling  on  application  for  conlinttance— C<mA'«rtM£ 

Where  the  continuance  was  refused,  901. 

At  common  law;  error  not  assignable,  901. 
Prevailing  modern  rule;  abuse  of  discretion,  902,  903,  904. 
Amendment  of  pleadings,  904. 
Public  prejudice  or  excitement,  904. 
Surprise  on  the  trial,  904. 
Death  or  absence  of  party,  904. 
Absence  of  counsel,  904. 
Other  grounds  for  continuance,  905. 
Where  judgment  would  be  vacated,  90$. 
For   supposed  want  of  power,  905,  906. 
Absolute  right  by  statute,  906. 
Motion  for  new  trial,  906. 
Remedy  by  appeal  or  writ  of  error,  907. 
Record  for  review,  908. 
Exceptions  and  bills  of  exceptions,  908. 
The  affidavits,  909. 
Harmless  error,  909. 
General  rule,  909. 

Sickness  or  absence  of  counsel,  909. 
Sickness  of  party,  910. 
Absence  of  evidence,  910. 

When  judgment  not  reversed  for  refusal  of  coatinnaiice,  91a 

Substance  of  testimony  from  other  sources,  910. 

Facts  proved  by  opposite  party's  witnesses,  910. 

Where  witnesses  appeared  on  the  trial,  910. 

Where  witness  actually  testified,  910. 

Where  party  otherwise  had  benefit  of  testimony,  910. 

Where  absent  testimony  could  not  have  changed  result,  910, 

911. 
Where  applicant  declined  postponement,  912. 
Where  applicant  refused  attachment  to  bring  in  witness,  9I3> 
Where  case  is  set  over  for  trial,  913. 

Continuance  at  first  refused,  but  subsequently  granted,  91s. 
Public  excitement  or  prejudice,  91a* 

CONTRACTS. 

See  also  Conditions  Precedent. 

Champertous  contracts.    See  Champerty  and  Maintenancs. 
Aotions  of  tori  and  of  oonlract  disKn(|uisiio4 

Option  of  suing  in  contract  or  in  tort,  915. 

Whether  action  is  in  contract  or  tort,  604,  605,  754,  91$. 

Difficulty  in  determining  which  form  is  intended,  915. 

The  cardinal  rule  for  determination,  915. 

Facts  stated  and  relief  demanded,  915. 

Test  in  cases  of  breach  of  warranty,  915. 

Every  intendment  in  favor  of  construing  action  as  ex  comircutm,  91$* 

Allegations  of  tort,  when  not  controlling,  915. 

Misappropriation  and  conversion,  916. 

Action  tx  delicto  not  convertible  into  action  ex  contractu^  916. 
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COySnVLKZTS—CQntinued. 
Pltfti6S,9l6. 

Oaelanition,  peUtion,  or  eompWiiL 

How  to  state  contract,  916. 

In  hac  verba  or  according  to  legal  efifect,  916. 

Option  of  pleader,  916. 

Declaring  accordiiig  to  legal  effect  necessary,  In  some  cases* 
917. 

Effect  of  variance,  917. 

Oyer  of  contract,  917. 

Bill  of  particulars,  917. 

Not  necessary  to  declare  both  ways,  918. 

False  construction  of  contract  properly  set  ont;  8iurpliiMge« 
918. 

Effect  of  misnaming  contract,  918. 

Ambiguous  contract,  918. 

Recitals,  918. 

Statement  of  legal  effect,  918. 

Statement  must  be  direct,  918. 
Rule  as  to  correctness  and  certainty,  918. 

Contract  must  be  correctly  stated,  918. 

Statement  must  be  with  certainty,  918. 

Contract  binding  on  both  parties,  919. 

Aider  by  verdict,  919. 

Variance,  919. 
How  much  of  contract  must  be  stated,  919. 

That  part  to  which  breach  applies,  919. 

Dangerous  to  make  long  recitals,  919. 

Material  omissions;  effect,  919. 

Part  omitted  must  not  qualify  that  which  is  stated,  919. 
Statement  of  alternative  contract,  920. 

Alternative  contract  to  be  so  stated,  920. 

Variance  fatal,  920. 

Illustrations  of  the  rule,  920. 

Absolute  contract,  920. 
Statement  of  conditional  contract,  920. 

Not  to  be  stated  as  absolute,  920. 

Where  condition  has  been  perforn\ed,  920,  921. 

Where  condition  is  merely  defeasance  of  contract,  990ii 
Statement  of  exceptions  and  provisos,  920. 

Contract  should  not  be  stated  absolute,  920. 

Bill  of  exchange,  920. 

Contract  of  carriage,  921. 

Lease,  921. 

General  and  special  clauses,  921. 
Statement  of  modified  contract,  921. 

Conflict  of  opinion,  921. 

Necessity  of  stating  terras  of  original  contract,  921. 

Doctrine  that  contract  may  be  declared  on  as  modified,  qsz. 

Enlargement  of  time,  922. 

Failure  to  state  contract  as  modified;  when  harmless,  993. 

Substituted  contract,  922. 
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CONTRACTS. 

DedtfaHoii,  pftttion,  or  wmiftiM— Continued. 

Modifications  not  affecting  cause  of  action,  93s. 
Statement  of  parol  or  written  contract,  922. 

Written  contract  to  be  declared  on  as  such,  923. 
Parol  contracts  to  be  so  declared,  922. 
Contracts  partly  in  writing  and  partly  parol,  988* 
Statement  of  express  or  implied  contracts,  922. 
General  rule,  922. 
Exceptions,  923. 

Defendant  only  to  pay  money,  923,  924,  925. 
Specific  agreement  corresponding  to  legal  obligatioM,9B6k 
Contracts  of  indemnity,  926. 
Bills  of  exchange  and  promissory  notes,  926. 
Where  contract  is  at  an  end,  926. 
Where  special  contract  is  imperfect,  987* 
Pleading  and  proof,  927. 
The  promise,  927. 

Promise  must  be  alleged,  927. 
Facts  from  which  promise  may  be  inferred,  927. 
Promise  in  writing,  what  allegations  equivalent  to,  fpPI% 
New  promise,  927. 

Promise  to  pay  at  specified  time,  927. 
Tbe  consideration,  928. 

Necessity  of  pleading,  928. 
The  general  rule,  928. 

Consideration  must  be  alleged,  928. 
Compromise,  928. 
Continuing  contracts,  928. 
Exceptions  of  sealed  contracts,  928. 
Exception  of  bills  and  notes,  929. 
Statutory  changes,  929. 

Contract  in  writing  imports  consideration,  999b 
Not  necessary  to  allege  consideration,  929. 
Consideration  must  be  sufficient,  929. 
Allegations  of  additional  consideration,  929. 
Remedies  for  failure  to  state,  929. 
How  pleaded,  930. 

Executory  consideration,  930. 

Statement  should  be  true  and  proved  as  lald^gyx 
Variance  fatal  to  recovery,  930. 
What  consideration  stated,  930. 
Particularity,  930. 
Sufficiency,  930. 
Remedies  for  defective  statement,  93OW 
Special  demurrer,  930. 
Cured  by  verdict,  930. 
Executed  consideration,  931. 

Rendered  at  request  of  promising  party,  931. 
Party  promising  under  moral  obligation,  931. 
Consideration  partly  frivolous,  void,  or  illegal,  931, 
Concurrent  consideration,  931. 
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CONTRACTS. 

DMiaration,  petttion,  or  wm^fX—Continuei. 

Performance,  932. 

Conditions  precedent,  932. 
Conditions  concurrent,  932. 

Conflict  of  opinion  as  to  requisite  allegations,  939. 
Contract  for  sale  of  merchandise,  933. 
Contract  for  sale  of  land,  933. 
What  is  sufficient  allegation  of  tender,  933. 
Independent  covenants,  933. 

Rule  as  to  allegations  of  performance,  933. 
Contract,  how  construed,  934. 
The  rule  applied,  934. 

How  independent  covenants  determined,  934,  935,  936b 
Sales  and  leases,  935. 
Building  contracts,  935. 

Part  consideration  payable  before  performance,  936. 
Entire  consideration  payable  before  performance,  936. 
Notice,  937. 
Demand,  937. 
Breach,  937. 

Necessity  of  averment,  937. 
Alternative  contract,  938. 
Breach  of  guaranty,  938. 
Assigning  breach  by  way  of  recital,  938. 
Effect  of  failure  to  state  or  of  defective  statement,  938k 
Aider  by  verdict,  938. 
Special  demurrer,  939. 
How  to  state  breach,  939. 

By  negativing  words  of  covenant,  939. 

Sufficient  allegations  of  breach,  939. 

Assigning  false  breach,  939. 

When  negativing  words  of  covenant  sufficient,  939. 

Setting  out  covenants,  940. 

Covenant  of  warranty,  940. 

Covenant  against  incumbrances  and  for  quiet  enjoyment,  94c. 

Breach  assigned  not  broader  than  covenant,  940. 

Breach  assigned  not  narrower  than  covenant,  941. 

Breach  of  contract  to  rent  land,  941. 

Construction  contract,  941. 

Bond  conditioned  to  perform  covenants,  941. 

Several  breaches,  941,  942. 

Contract  for  payment  of  money,  942. 

Allegation  that  defendant  has  not  paid,  942. 
Mere  allegation  of  money  due,  insufficient,  9^ 
Promissory  note,  942. 
Bond,  942. 

Taxes  paid  by  lessor,  94a* 
Aider  by  verdict,  942. 
Execution,  943. 

Necessity  to  allege  due  execution  of  contract,  943. 
Allegation  of  delivery  to  contracting  party,  943. 
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CONTRACTS. 

Dectaration,  petition,  or  t^m^MvX-^  Continued, 

Ratification  provable  under  allegation  of  execution,  945* 
Execution  by  one  of  several  contracting  parties,  943. 
Allegations  of  execution;  what  sufficient,  943. 

Facts  from  which  execution  can  be  inferred-,  943>  944* 

Damages,  944. 

Time  and  place,  944. 

Joinder  of  causes  of  action,  944. 

or  Answer. 

Non  est  factum,  944. 

Denial  of  execution,  944. 

Showing  under  general  denial,  944. 

Actual  contract  different  from  one  sued  on,  944. 
Want  of  consideration— Necessity  for  and  manner  of  pleadiflgi  944- 
At  common  law,  944. 
Under  rules  of  court,  945. 
Under  statutes,  945. 

General  statutory  regulations,  945. 

General  plea  of  nonconsideration,  945. 

When  plea  intended  as  applying  to  two  couotSi  945* 

When  plea  demurrable,  945. 

Burden  of  proof,  945. 

Statement  of  facts  showing  want  of  consider*^*^  ocorwiiiry, 

945. 
Manner  of  stating  consideration,  946. 
Proof  not  sustaining  plea,  946. 
Under  the  code,  946. 

When  necessary  to  plead,  946. 

Joining  want  of  consideration  with  other  ^ti^oS^f*  94  ' 

Pleading  consideration  where  petition  unnecess^^'^^      ^ 

947.  . 

Answer  specifically  pleading  want  of  considerat'*^^'^  ' 

Where  contract  shows  want  of  consideration,  947* 

Partial  want  of  consideration,  947. 

How  to  state  want  of  consideration,  947.  ^ 

General  statement  controlled  by  particular  statem^'*  '      * 

Promissory  note,  947. 

Nonexistence  of  consideration  for  contract,  948. 

Defect  or  want  of  title,  948. 

Objection  for  defective  answer,  948. 

Suit  against  one  of  two  joint  makers,  948. 
FftUure  of  consideration,  948. 
At  common  law.  948. 

Necessity  of  pleading,  948,  949. 
Under  statutes,  949. 

Necessity  of  pleading,  949. 

How  pleaded,  950. 

Pleas  generally  showing  failure  of  consideration,  95a 

Pleas  insufficiently  alleging  failure  of  consideration,  qlP* 

Action  on  note  given  for  land;  what  plea  must  show,  95^' 

Defect  in  plea;  how  taken  advantage  of,  951. 
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CONTRACTS. 

Plea  or  uumw^OmHtnud, 

Plea  assuming  to  set  up  total  failure,  951. 
Showing  partial  failure  under  plea  of  total  failure,  gss. 
Under  the  code,  951. 
Illegality  of  consideration,  953. 
At  common  law,  952. 
Under  statutes,  953. 

Necessary  to  plead  illegality,  953. 
Illegality,  how  stated,  953. 
Plea  of  illegality  not  supported  by  proof,  953^ 
Under  the  code,  953. 
Performance,  953. 
Nonperformance  by  plaintiff,  953. 
Necessity  of  pleading,  953. 
How  pleaded,  953. 
Payment,  954. 
Usury,  954. 

Statute  of  limitations,  954. 
Statute  of  frauds,  954. 
Accord  and  satisfactiojn,  954. 
Mistake,  954. 
Release,  954. 

Nil  debet  and  nunquam  indebitatus^  954. 
Tender,  954. 
Set-ofif.  954. 
Joinder  of  defenses,  954. 
Replication  or  reply,  954. 
Demurrer,  954. 

CONTRIBUTORY  NEGLIGENCE. 

Negativing  contributory  negligence  in  action  under  civil  damage  acts. 
Civil  Damage  Acts. 

CORPORATIONS. 

Power  of  president  to  execv  te  cognovit.     See  COGNOVIT* 
Complaints  of  corporations,  599. 

COSTS. 

In  certiorari  proceedings.     See  Certiorari. 

In  contempt  proceedings.     See  Contempt. 

Upon  change  of  venue.     See  Change  of  Vsnui. 

Imposing  terms  upon  granting  continuances.     See  CONTINUANCES. 

Where  cognovit  is  given.     See  COGNOVIT. 

Taxation  of  costs  where  actions  are  consolidated.     See  CONSOLIDATION 

OF  Actions. 
Continuances  for  failure  to  give  security  for  costs,  831. 

COUNSEL  FEES. 

In  contempt  proceedings,  807. 

COUNTERCLAIM. 

In  action  by  mortgagee  tinder  chattel  mortgage,  509. 

COUNTS. 

In  code  complaint.    See  Complaints  and  Petitions  in  Code  Plead- 
ing. 
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COUNTY. 

Changing  place  of  trial  from  one  county  to  another.    See  Change  of 

Venue. 
Naming  county  in  complaint ,    See    Complaints  and  Petiticmsih 
Cods  Pleading. 

COUNTY  COURT. 

Issue  of  writs  of  certiorari.     Sec  CertioraEL 

COURT-MARTIAL. 

Review  of  proceediogs  by  certiorari,  40. 

COURTS. 

Changing  place  of  trial.    See  Change  of  Venus. 

Continuances  by  courts.     See  Continuances. 

Designation  of  court  in  complaint.     See  Complaints  AND  PETITIONS 

IN  Code  Pleading. 
Review  of  proceedings  by  certiorari.    See  Certiorari. 

COVENANTS. 

Alleging  breaches  of  covenants  in  actions  on  contracts.    Sec  Contracts. 
Mutual  and  dependent  covenants  ;  pleading  performance  of  ceniitmi 

precedent.    See  Conditions  Precedent. 
Rules  as  to  allegations  of  performance  upon  independent  cwnmnts*   Sec 

Contracts. 

CREDITORS'  BILL. 

Consolidation  of  bills  filed  by  different  creditors,  690b 

CRIMINAL  PROCEDURE. 

Review  of  criminal  proceedings  by  certiorari.    See  CERTIORARI* 

Continuance  of  criminal  causes.     See  CONTINUANCES. 

Contempt  proceedings.     See  Contempt. 

Complaints  in  criminal  procedure.     See  cross-reference,  624. 

Commitments  of  accused  persons.     See  Commitments. 

Changing  place  of  trial.     See  Change  of  Venue. 

Prosecutions  for  violations  of  Civil  Rights  Act.    See  Civil  RIGHTS  ACTS. 

Prosecutions  for  champerty.     See  Champerty  and  Maintenance. 

Prosecution  of  common  scold.     See  Common  Scold. 

Prosecution  for  concealing  birth  or  death  of  child.     See  CONCEALMENT  OF 

Birth  or  Death. 
Offenses  touching  dealings  with  property  covered  by  chattel  mtf^^i'*' 

See  Chattel  Mortgages. 
Prosecutions  for  criminal  conspiracy.     See  CONSPIRACY. 

CROSS-BILL. 

In  action  to  foreclose  chattel  mortgage,  526. 

DAMAGES. 

Allegation  of  special  damages  under  Civil  Damage  Acts.    See  Cmt 

Damage  Acts. 
Allegations  of,  in  actions  for  conspiracy.     See  CONSPIRACY. 
Pleading  damages  in  code  complaint,  6x8. 
Review  by  certiorari  of  assessment  of  damages,  122. 
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DEATH 

Death  of  party  giving  cognovit.    Sec  Cognovit. 

Prosecutions  for  concealing  death  of  child.     See  CONCEALMENT  OF  BiRTH 

OR  Death. 
Continuance  upon  death  of  party,  844. 

DECEDENTS'  ESTATE. 

Actions  against  heirs,  pleading  performance  of  conditions  precedent, 
658. 

DECLARATIONS. 

See  Complaints  and  Petitions  in  Code  Pleading. 

In  action  for  maintenance.    See  Champerty  and  Maintenance. 

In  actions  upon  contracts.     See  Contracts. 

Under  Civil  Damage  Act.     See  Civil  Damage  Acts. 

DECREES. 

In  actions  to  foreclose  chattel  mortgages.    See  CHATTEL  Mortgages. 

DEFINITENESS  AND  CERTAINTY. 

Requisites  of  complaints  and  petitions »    See  COMPLAINTS  AND  Petitions 
in  Code  Pleading. 

DEMAND. 

Pleading  conditions  precedent.    See  Conditions  Precedent. 
For  change  of  place  of  trial.     See  CHANGE  OF  VENUE. 

DEMURRERS. 

See  Construction  of  Pleadings. 

For  failure  to  allege  performance  of  conditions  precedent,  661. 

DEPOSITIONS. 

Continuances  to  take  depositions.    See  Continuances. 

Extending  time  to  take  testimony  at  chambers.     See   Chambers  and 

Vacation. 
Indorsement  of  order  of  commitment  on  deposition.    See  Commitments. 

DESCRIPTION. 

Stating  matters  of  description  in  complaint,  6ia 

DETINUE. 

For  mortgaged  property.    See  Chattel  Mortgages. 

DISBARMENT. 

Change  of  venue  in  disbarment  proceedings,  385. 

DISCOVERY.'. 

Bill  to  discover  champerty.     See  Champerty  and  Maintenance. 
Continuance  for  pendency  of  bill  of  discovery,  832. 

DISCRETION. 

Discretion  of  court  in  changing  venue.     Sec  Changf.  of  Venue. 
Discretion  of  court  to  consolidate  actions.     Sec    Consolidation    of 

Actions. 
Discretion  of  granting  writs  of  certiorari.     See  Ckktiorari. 
In  granting  or  refusing  continuances.     See  Continuances. 
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DISMISSAL. 

Of  action  for  champerty.    See  Champerty  and  MAiNnNAWS. 

Of  petition  for  certiorari.     See  Certiorari. 

Of  writ  of  certiorari.     See  Certiorari. 

Upon  review  by  certiorari.    See  Certiorari. 

Dismissal  for  failure  to  allege  perfonnaoce  of  conditions  precedent, 

a6i. 

DIVORCE. 

Change  of  Tenae  in  divorce  proceeding,  58s* 

DRUNKENNESS. 

See  CiviL  Damage  Acts. 

DUPLICITY. 

In  indictments  for  conspiracy.     See  CsRTIORAKI. 

ELECTIONS. 

Certiorari  /«  review  election  proceedings.     See  CertiorAIL 

BMINENT  DOMAIN. 

Kevicw  oj  protcedings  iy  certiorari.     See  CSRTIORASI* 
Change  of  venue  in  condemnation  proceedings,  387. 

EQUITY. 

Construction  of  equity  pleadings.    See  Construction  of  Pleaoihos. 

Consolidation  of  legal  and  equitable  actions.  Sec  CONSOUDATION  OF 
Actions. 

Continuances  in  equity.     See  Continuances. 

Equitable  relief  pertaining  to  chattel  mortgage.  See  Chattel  Mort- 
gages. 

Review  of  proceedings  in  courts  of  equity  by  certiorari.  Sec  Certio- 
rari. 

Change  of  venue  in  equity  cases,  384. 

ERROR.    See  Appeals. 

Review  of  errors  by  certiorari.     See  Certiorari. 

ERROR,  WRIT  OF. 

Certiorari  as  a  substitute  for.     See  Certiorari. 

Contemnor*s  remedy  by.     See  Contempt. 

In  prosecutions  for  conspiracy.    See  Conspiracy. 

ESTOPPEL. 

Party  requesting  or  consenting  to  continuance,  898. 

EVIDENCE. 

Continuances  to  procure  evidence.     See  Continuance. 

Review  of  evidence  on  certiorari  proceedings.     Sec  CertiorAII* 

Rule  as  to  pleading  facts  and  not  evidence,  612,  613. 

EXCEPTIONS. 

To  granting  or  refusal  of  continuance,  908. 

EXECUTIONS. 

Correction  by  certiorari  of  error  in  issuing  execution,  8l. 
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EXECUTORS  AND   ADMINISTRATORS. 

Citation  to  summon.    See  Citation  in  Probate  Proceedings. 

Designation  in  title  of  complaint.  597. 

Pleading  presentation  of  claim  before  commencing  action,  657. 

EXHIBITS. 

Use  and  purpose  of  exhibits  attached  to  complaint,  6io. 

EXTORTION. 

Conspiracy  to  extort.     See  Conspiracy. 

FEDERAL   PRACTICE. 

Consolidation  in  the  federal  courts.     See  CONSOLIDATION  OF  ACTIONS. 
Continuance  on  account  of  absent  witnesses,  857. 
As  to  dismissals  for  champerty,  370. 

FINAL  JUDGMENT. 

As  a  basis  upon  which  to  issue  writ  of  certiorari.     See  CERTIORARI. 

FINES. 

In  contempt  proceedings.     See  Contempt. 

FORCIBLE  ENTRY  AND  DETAINER. 

Review  of  proceedings  by  certiorari,  89. 

FORECLOSURE. 

Consolidation  of  foreclosure  suits.     See  CONSOLIDATION  OF  Actions. 
Of  chattel  mortgage.    See  Chattel  Mortgages. 

FORM   AND   SUBSTANCE. 

Rule  as  to  t  in  construction  of  pleadings.  Sec  Construction  of  Pleadings. 

FRAUD. 

Conspiracy  to  defraud.    See  Conspiracy. 

Alleging  fraud  in  code  complaints,  618. 
FRAUDS,   STATUTE   OF. 

Anticipating  defense  in  code  complaints,  615. 

GARNISHMENT. 

To  reach  interest  cove/ed  by  chattel  mortgages.     See  Chattel  Mort- 
gages. 

GUARDIANS. 

Citation  to  summon.     See  Citations  in  Probate  Proceedings. 

HABEAS  CORPUS. 

Asa  remedy  in  contempt  proceedings.     See  Contempt. 

Powers  of  judges  at  chambers   and  in    vacation.     See  Chambers  AND 

Vacation. 
Review  of  commitments  on  habeas  corpus.     See  Commitments. 
Review  of  proceedings  by  certiorari.     See  Certiorari. 
Change  of  venue  on  proceedings  for  habeas  corpus,  386. 

HARMLESS  ERROR. 

In  granting  or  refusing  continuance,  909. 

HEIRS. 

Actions  against  heirs,  pleading  performance  of  conditions  precedent, 
658. 

HIGHWAYS. 

Certiorari  to  review  highway  proceedings.     See  Certiorari, 
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IMPLIED  CONTRACTS. 
See  Contracts. 


IMPRISONMENT. 

See  Commitments. 

In  contempt  proceedings.     See  Contempt. 

INDICTMENTS. 

For  chanperiy.    Sec  Champerty  and  Maintenance. 
For  offenses  touching  dealings  with  property  covered  by  chattel  wufiga^tSt 
See  Chattel  Mortgages. 

Under  Civil  Rights  Acts,     See  Civil  Rights  Acts. 

For  being  a  common  scold,  -  See  Common  Scold. 

For  concealing  birth  or  death  of  child.   See  CoNCEAUf  XNT  OF  BULTH  0» 

Death. 
For  conspiracy.     Sec  Conspiracy. 
For  contempt.    See  Contempt. 

INDUCEMENT. 

Stating  matters  as   inducement  in  complaint.     Sec  CoMPLAIKIS  AMD 
Petitions  in  Code  Pleading. 

INFANTS. 

Commitments  of  minors.     See  Commitments. 

Powers  of  judges  at  chambers  over  infants.     Sec  CHAMBERS  AND  VACA- 
TION. 
Entitling  complaints  of  infants,  599. 

INFORMATION. 

Commencing  contempt  process  by,  781. 

INFORMATION  AND  BELIEF. 

Statements  upon,  in  complaints  and  petitions,  606. 

INJUNCTIONS. 

Against  strikes  and  boycotts.     See  Conspiracy. 

Powers  of  judges  to  grant  and  dissolve  injunctions  at  chmhers  andin 
vacation.     See  Chambers  and  Vacation. 

To  protect  interests  under  chattel  mortgages.  Sec  CHATTtt  Mort- 
gages. 

INSOLVENCY. 

Change  of  venue  in  insolvency  proceedings,  386. 
Discharge  in,  as  defense  in  contempt  proceedings,  809. 

INSTRUCTIONS. 

In  trials  for  conspiracy.     See  CONSPIRACY. 

INSURANCE. 

Pleading  performance  of  conditions  precedent  in  actions  ufof^  i'W*''**^' 
policies.     Sec  Conditions  Precedent. 

INTENTION. 

Pleadings  construed  to  reach  real  intention.  See  CoNSTRl'CTI®^  ®' 
Pleadings. 

INTERROGATORIES. 

In  contempt  proceedings.     See  Contempt. 
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INTERVENTION. 

In  proceedings   relating  to  chattel  mortgages.      See   CHATTEL   MoRT* 

GAGES. 

INTOXICATING  LIQUORS. 

See  Civil  Damage  Acts. 

Regulation  and  license  of  sales ;    review  of  proceedings  by  certiorari. 
See  Certiorari. 

INTOXICATION. 

Continuance  for  intoxication  of  a  party  on  the  trial,  864. 

JOINDER. 

Sec  Consolidation  of  Actions. 

Of  counts  in  prosecutions  for  conspiracy.     See  CONSPIRACY. 

Of  parties  in  actions  under  Civil  Damage  Acts.     See  CiViL  DAMAGE 

Acts. 
Of  parties  in  proceedings  relating  to  chattel  mortgages.     See  CHATTEL 

Mortgages. 

JUDGE. 

Changing  place  of  trial.     See  Change  of  Venue. 
Disqualification  of  judge.     See  Change  of  Venue. 
Pleadings  construed  by  the  court.     See  Construction  of  Pleadings. 
Powers  of  judges  at  chambers  and  in  vacation.     See  Chambers  and  Va- 
cation. 

JUDGMENT. 

Confession  of  judgment  by  cognovit.     See  Cognovit. 

Entering  judgment  on  cognovit.     See  Cognovit. 

In  contempt  proceedings. ,  See  Contempt. 

In  prosecutions  for  conspiracy.     See  CONSPIRACY. 

Power  to  render,  at  chambers.     See  CHAMBERS  AND  VACATION. 

Review  of  judgments  by  certiorari.     See  Certiorari. 

Upon  writ  of  certiorari.     See  CERTIORARI. 

Where  cases  are  consolidated.     See  CONSOLIDATION  of  Actions. 
Demand  for  judgment  considered  in  construing  pleadings,  754. 

JUDICIAL  ACTS. 

Distinction  between  judicial  and  nonjudicial  acts.     See  CERTIORARI. 

JUDICIAL  NOTICE. 

In  contempt  proceedings,  776. 

Unnecessary  to  state  in  complaint  matters  judicially  noticed,  606. 

JURISDICTION. 

Review  of  proceedings  for  want  of  excess  of  jurisdiction.     See  Certio- 

■RARI. 

To  issue  writs  of  certiorari.     See  Certiorari. 
Jurisdiction  of  judges  at  chambers  and  in  vacation.     See  Chambers  and 

Vacation. 
Divesting  and   vesting  jurisdiction    by  order    changing    venue^      See 

Change  of  Venue. 
Jurisdiction  to  make  commitments.     See  COMMITMENTS. 
In  contempt  proceedings.     See  Contempt. 
Ouster  of  jurisdiction  by  consolidation  of  actions,  678. 
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JURY. 

Trial  by  jury  in  contempt  proceedings,  789. 

Effect  on  right  to  challenge  of  consolidation  of  actions,  TQ)* 

JUSTICE  OF  THE  PEACE. 

Issue  of  writs  of  certiorari.    See  Certiorari. 

Jurisdiction  in   actions  pertaining  to  chattel  mortgage$.    See  CittTIIL 

Mortgages. 
Commitments  by  justices.     See  COMMITMENTS. 
Construction  of  pleading  in  Justices  court.  See  CoNSTRUCTIOIIor  hlAD- 

INGS. 

Continuance  by  justices  of  the  peace*    See  CONTINUANCES. 

LACHES. 

As  a  bar  to  issue  of  writ  of  certiorari*     See  CertioeabL 
In  contempt  proceedings,  774. 

LANDLORD  AND  TENANT. 

Review  by  certiorari  of  proceedings  relating  to,  89^ 

LEGAL  CONCLUSIONS. 

Pleadittg  performance  of  conditions  precedent.    See  COMDmaHi  PUCi' 

DENT. 

Pleading  legal  conclusions  in  code  complaints,  618. 

LEGISLATIVE  ACTS. 

Review  by  certiorari.     See  CERTIORARI. 

LIBEL  AND  SLANDER. 

Consolidation  of  libel  suits,  687. 

LIBERALITY. 

In  construction  of  pleadings.    See  Construction  09  Pleadings. 

LICENSES. 

Certiorari  to  review  granting  or  refusal  of  licenses.     See  CUTIOtABL 

LIENS. 

See  Chattel  Mortgages. 

Consolidation  of  actions  to  enforce  lieni*  699. 

LIMITATIONS. 

To  issue  of  writs  of  certiorari.     See  CertiorAII. 
A  ction  for  conspiracy.     See  Cons  pi  racy. 
Anticipating  defense  in  code  complaints,  615. 
Contempt  proceedings,  775. 

LIQUORS. 

See  Civil  Damage  Acrs. 

LOCAL  AND  TRANSITORY  ACTION. 

Changing  place  of  trial  from  one  county  to  umother.  See  CHA»c«  of 
Venue. 

LOCAL  IMPROVEMENTS. 

Review  of  proceedings  by  certiorari.     See  Certiorari. 

MAGISTRATES. 

Commitments  by  magistrates.    See  Commitments* 

MAINTENANCE. 

See  Champerty  and  Maintenance. 
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MANDAMUS. 

As  a  remedy  in  contempt  proceedings.     Sec  Contempt. 

Powers  of  judges  at    chambers  and  in  vacation.     See  CHAMBERS   AND 

Vacation. 
To  correct    error    in     awarding  or    denying    change    of   venue  %       See 

Change  of  Venue. 
Certiorari  not  granted  as  substitute  for,  73. 
Change  of  venue  on  proceedings  for  mandamus,  386. 
Justice  unlawfully  continuing  case;  mandamus  to  proceed  with  trial, 

897. 

MASTER. 

Reference  of  cases  of  contempt,  797. 

MEANING  OF  WORDS. 

In  the  construction  of  pleadings.     See  CONSTRUCTION  OF  PlrADINGS. 

MINISTERIAL   ACTS. 

Reviewable  by  certiorari.     See  Certiorari. 

MINORS. 

Commitment  of  minors.     Sec  Commitments. 

MINUTES. 

Correction  of  minutes  at  chambers.     See  CHAMBERS  AND  VACATION. 

MITTIMUS. 

See  Commitments. 

MORTGAGES. 

See  Chattel  Mortgages. 

MOTIONS. 

For  change  of  venue.     See  Change  of  Venue. 
For  consolidation.     See  Consolidation  ok  Actions. 
To  quash  or  dismiss  writ  of  certiorari.     See  CERTIORARI. 
For  continuance.     See  Continuances. 

MUNICIPAL  CORPORATIONS. 

Pleading  presentation  or  disallowance  of  claim  before  commencing  suit. 

See  Conditions  Precedent. 
Review  of  proceedings  of  municipal  boards  and  tribunals^  by  certiorari. 

See  Certiorari. 

NEGATIVING   STATEMENTS. 

Averments  of  demand  and  notice  upon  commercial  paper.      See  Condi- 
tions Precedent. 

NEWLY   DISCOVERED   EVIDENCE. 
Continuance  for,  863. 

NEW   TRIAL. 

Motion  for  new  trial  at  chambers.     See  Chambers  AND  VACATION. 
Giving  cognovit  where  new  trial  ordered.     See  COGNOVIT. 
On  conviction  of  conspiracy.     See  Conspiracy. 
Certiorari  not  granted  as  substitute  for,  73. 
For  refusal  of  continuance,  906. 

NONSUIT. 

Failure  of  nonsuit  to  support  allegation  of  performance  of  condition, 

663. 
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NOTICE. 

Pleading  condUians  precedent.     Sec  Conditions  Prkcedbnt. 

Averring  notice  in  complaint,  6x6. 

Distinguished  from  citations  in  probate  proceeding,  538. 

OBSTRUCTING  JUSTICE. 

Conspiracy  to  obstruct  justice.     See  Conspiracy. 

OFFICERS. 

Certiorari  to  review  appointment  or  dismissal  vf  officers.    See  ClRTlo- 
RARI. 

Parties  suing  in  official  capacity;   designation  in  title  of  complaiot, 
599. 

ORDER. 

For  change  of  place  of  trial.     See  CHANGE  or  Venue. 

Contempt  proceedings  for  disobedience  of.    See  Contempt. 

Power  of  judges  to  render  final  orders  at  chambers  and  in  vacathn.    See 

Chambers  and  Vacation. 
Porm  and  requisites  of  chamber  orders.     See  CHAMBERS  AND  Vacatiok. 
To  sho7v  cause  of  con '  nipt  proceeding.     See  CONTEMPT. 
Orders  for  consolid,»t...n  of  actions.     See  CONSOLIDATION  OF  ACTIOKS. 
Granting  Continuances,     See  Continuances. 

ORDINANCES. 

Review  of  ordinances'by  certiorari.    See  CsRTIORAlL 

OVERT  ACTS. 

See  Conspiracy. 

OWNERSHIP. 

Setting  up  ownership  in  code  complaint,  616. 

PARAGRAPHS. 

In  code  complaints.     See  COMPLAINTS  AND  PSTITIONS  IN  CODI  PLEAD- 
INGS. 

PARDON. 

For  contempt*  8ai. 

PAROL  CONTRACTS. 

See  CoNTRACi'S. 

PARTIES. 

To  certiorari  proceedings.     Sec  Certiorart. 

To  actions  under  Civil  Damage  Acts.     See  CiViL  DAMAGE  ACTS. 

To  indictment  for  conspiracy.     See  Conspiracy. 

To  indictment  for  violation  of  Civil  Rights  Act.    See  Civil  RIGHTS  ACT. 

Requisites  of  complaint  where  party  sues  or  is  sued  in  representtttve 

capacity.    See  Complaints  and  Petitions  in  Code  Plkadwg. 
Identity  of  parties  to  permit  consolidation  of  actions.     See  CONSOLIDA- 
TION OF  Actions. 

PARTITION. 

Consolidation  of  suits  for  partition  aod  foreclosure,  693. 

PARTNERSHIP. 

Judgment  on  cognovit  against  partnership.    See  Cognovit. 
Entitling  complaint  where  partners  sue  or  are  sued,  60a 
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PATENTS. 

Consolidation  of  patent  suits,  691. 

PAYMENTS. 

Anticipating  defense  in  code  complaints,  615.  1 

PENAL  ACTIONS. 

Pleading  performance  of  conditions  precedent,  657. 
Actions  for  penalties   relating  to     chattel   mortgages.      Sec    CHATTEL 
Mortgages. 

PERFORMANCE. 

Allegations  as  to  in    actions  on  contracts.     See  Contracts. 
Pleading  conditions  precedent.     See  Conditions  Precedent. 

PETITIONS. 

See  Complaints  and  Petitions  in  Code  Pleading. 
Petition  for  certiorari.     See  Certiorari. 

•PLEADINGS. 

See  Construction  or  Pleadings. 

PLEAS. 

Pleas  in  confession  and  avoidance.     See  Confession  AND  AvoiDANCB. 
In  action  relating  to  chattel  mortgages.     See  Chattel  Mortgages. 
Pleas  to  declarations  upon  contracts.     See  Contracts. 

POSSESSION. 

Pleading  possession  in  code  complaint,  616,  617. 

POSTPONEMENTS. 

See  Continuances. 

PRAYER. 

In  proceedings  relating  to  chattel  mortgages.    See  CHATTEL  Mortgages. 
Prayer   for  relief  in    code  complaints.     See   Compi^aints   and  Peti- 
tions IN  Code  Pleadings. 

PREJUDICE. 

Changing  venue  on  account  of  local  prejudice.     See  Change  of  Venub, 
Continua  nee  for  public  excitement  or  prejudice.    See  C  o  NTI N  uances. 

PRESUMPTIONS. 

Presumptions  in  favor  of  and  against  pleader.   Sec  Construction  OF 
Pleadings. 

PRISONERS. 

See  Commitments. 

PROBATE  PROCEEDINGS. 

See  Citations  in  Probate  Proceedings. 

Issue  of  writs  of  certiorari  by  Probate  Court,     S^C  CSRTIORARL 

Change  of  venue  in  probate  proceeding,  386. 

PROCEDENDO. 

In  certiorari  proceedings,  253. 

PROCESS. 

Contempt  process.     See  Contempt. 

Correction  of  process  at  chambers.     See  Chambers  AND  VACATION. 
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PROHIBITION. 

As  a  remedy  in  contempt  proceedings.     See  Contempt. 
PROMISE. 

Allegations  of  promise  in  actions  on  contracts,  927. 

PROTEST.      ' 

Averment  of  notice  of  protest  as  condition  precedent,  651. 

PROXIMATE  CAUSE. 

« 

Allegation  of,  in  suit  under  Civil  Damage  Acts,     Sec  ClviL  DAMAGE 
Acts. 

QUO  WARRANTO. 

Powers  of  judges  at  chambers  and  in  vacation.     See  Chambers  and  Va- 
cation. 
Change  of  venue  on  quo  warranto  proceedings,  387. 

RECEIVERS. 

Appointment  and  discharge  of  receivers  by  Judges  at  chambers  and  in  vaca- 
tion.    See  Chambers  and  Vacation. 
Designation  in  title  of  complaint,  598. 

RECORDS. 

Review  of  records  of  court  and  tribunals  by  certiorari.    See  CebTIORARI. 
Correction  of  records  at  chambers.     See  Chambers  and  Vacation. 
Record  and  transcript  upon  change  of  place  of  trial.    See  Change  of 
Venue. 

REDEMPTION. 

Of  property  covered  by  chattel  mortgage.     See  Chattel  Mortgages. 

REFERENCE. 

In  certiorari  proceedings.     See  Certiorari. 
In  contempt  cases,  797. 

RELATOR. 

The  relator  in  certiorari  proceedings.     See  Certiorari. 

RELICT  A. 

See  Cognovit. 

RELIEF. 

Prayer  for  relief  in  code  complaints.     See  COMPLAINTS  AND  PETITIONS  IS 
Code  Pleading. 

REMAND. 

Judgment  of  remand  on  certiorari.     See  Certiorari. 
Remand  after  change  of  venue.     See  Change  of  Venub. 

REMOVAL  OF  CAUSES. 

Consolidation  on  removal  of  causes,  699. 

REPLEVIN. 

For  mortgaged  property.     See  Chattel  Mortgagss. 

REPLICATION. 

See  Confession  and  Avoidance. 

REPLY. 

In  action  to  foreclose  chattel  mortgage,  596. 

REPRESENTATIVE  PARTIES. 

Requisites  of  complaint  where  party  sues  oris  sued  in  represef^^^^'^*  ^' 
pacity.    See  Complaints  and  Petitions  in  Code  Pleading. 
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REQUEST. 

P leading  performance  of  conditions  precedent.     See  CONDITIONS  Precb- 
DSNT. 

RESOLUTIONS. 

Review  by  certiorari  of  municipal  resolutions.    See  CERTIORARI. 

RESTITUTION. 

After  judgment  by  certiorari.    See  Certiorari. 

RETURNS. 

Returns  oj  writ  of  certiorari.     See  CERTIORARI. 

Officer's  return  as  foundation  for  contempt  proceedings,  ySx* 

REVIEW. 

See  Appeals. 

By  certiorari.    See  Certiorari. 

Reviewable  matters  in  contempt  proceedings.     See  CONTEMPT. 
Review  of  order  granting  and  refusing  continuances.     See  CONTINU- 
ANCES. 
Upon  appeal  from  orders  granting  or  denying  change  0f  venue •    See 
Change  of  Venue. 

RULE  TO  SHOW  CAUSE. 
See  Certiorari. 

SCIENTER. 

Allegations  of  scienter  in  code  complaints,  6i6» 

SENTENCE. 

See  Commitments. 

SEPARATE  STATEMENTS. 

In  code  complaints.    See  COMPLAINTS  AND  Petitions  in  Code  Pleading. 

SERVICE  OF  WRITS  AND  PROCESS. 

Service  of  writ  of  certiorari.     See  Certiorari. 
Service  of  citation.    See  Citations  in  Probate  Proqeedings. 
Service  of  order  to  show  cause  of  contempt  proceedings,  782. 
Service  of  order  for  disobedience  of  which  contempt  proceedings  are 

instituted,  777. 
Continuance  to  perfect  service  of  process,  833. 

SERVICES. 

Pleading  performance  of  conditions  precedent  in  an  action  upon  con« 
tract  for  personal  services,  636. 

SPECIAL  PROCEEDINGS. 

Review  of  by  certiorari.     See  CERTIORARI. 
Contempt  proceeding  is  special,  771,  77a. 

STATUTORY  ACTIONS. 

Pleading  performance  of  conditions  precedent.     See  CONDITIONS   Pre- 
cedent. 

STAY  OF  PROCEEDINGS. 

Certiorari  to  stay  proceedings.     See  CERTIORARI. 

STIPULATIONS. 

Stipulation  for  consolidation  of  actions.   See  CONSOLIDATION  OF  ACTIONS. 
Stipulation  of  counsel  for  continuance.     See  Continuance. 
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STREETS. 

CfTti^rari  to  review  Proceedings  relating  /#  streets  and  highways.   See 

Certiorari. 
Action  for  defective  streets,   pleading  presentation  of  notice  of  io- 
juries  and  settlement  of  claim,  659. 

STRIKES. 

Prosecutions  for  conspiracy.     See  CONSPIRACY* 

SUMMARY  PROCEEDINGS. 

Review  by  certiorari.     See  Certiorari. 
Contempt  proceedings  summary,  771. 

SUMMONS. 

Distinguished  from  citation  in  probate  proceedings,  5381 

SUPERSEDEAS. 

Certiorari  as  a  supersedeas.     See  Certiorari. 
Of  writ  of  certiorari.     See  Certiorari. 

SUPPLEMENTARY  PROCEEDINGS. 

Power  of  judges  at  chambers.     See  Chambers  AND  VACATION 

Change  of  venue  in  such  proceedings,  386. 

SUPREME  COURT. 

Issue  of  writ  of  certiorari.     See  CERTIORARI. 

SURPLUSAGE. 

In  complaints  and  petitions,  607. 

SURPRISE. 

Continuance  on  account  of  surprise  at  the  trial.  863. 

TAXATION. 

Review  of  tax  proceedings  by  certiorari.     See  CERTIORARI. 

TECHNICAL  OBJECTIONS. 

See  Construction  of  Pleadings. 

TENDER. 

Pleading  conditions  precedent.    See  Conditions  Precedent. 

TERM  OF  COURT. 

Powers  of  judge  out  of  term  time.    See  Chambers  and  Vacation. 

TERMS. 

Power  to  impose  terms  in  granting  continuance.     See  CONTINUANCES. 
Power  to  impose  terms  in  changing  venue.     See  CHANGE  OF  VsNUB* 

THEORY  OF  THE  CASE. 

Complaint  must  stand  upon  definite  theory,  6oi. 

TIME. 

Complaint  relates  to  what  time,  605. 
Allegations  of  time  in  code  complaint,  6x8. 

1 ITLE. 

Title  of  complaint  and  petition.     See  COMPLAINTS  AMD  PlTITlO''^  ' 

Code  Pleadings. 
Of  contempt  proceedings.    See  Contempt. 

TORT. 

Actions  of  contract  and  tort  distinguished,  915. 
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TOWNS. 

Certiorari  to  retnew  proceedings  of  town  boards.     See  CERTIORARI. 

TRESPASS. 

See  Confession  and  Avoidance. 

By  mortgagee  under  chattel  mortgage.     See  CHATTEL  MORTGAGES. 

TRIAL. 

See  Continuances. 

Power  to  try  causes  at  chambers.     See  Chambers  and  Vacation. 

Changing  place  of  trial.     See  Change  of  Venue. 

Commitments  for  trial.     See  Commitments. 

Construction  of  pleadings  on  the  trial.  See  CONSTRUCTION  OF  Plead- 
ings. 

Trial  of  conspirators.     See  Conspiracy. 

Trial  of  contemners.     See  Contempt. 

Trial  de  novo  upon  certiorari.     See  Certiorari. 

Effect  on  the  trial  of  consolidation  of  actions,  702. 

Objection  of  nonperformance  of  condition  precedent,  on  the  trial, 
662. 

TROVER. 

For  mortgaged  property.     See  Chattel  Mortgages. 

TRUSTS   AND   TRUSTEES. 

Powers  of  judges  over  trust  estates  in  vacation  time.     See    Chambers 

AND  Vacation. 
Citation  to  summon  trustees.    See  Citations  in  Probate  Proceedings. 
Designation  of  trustees  in  title  of  complaint,  599.        # 

UNITED  STATES. 

Conspiracy  against  the  United  States,     See  Conspiracy. 

UNITED  STATES  COURTS. 

See  also  Federal  Practice. 

Consolidation  in  the  federal  courts.     See  CONSOLIDATION  OF  ACTIONS. 

VACATION. 

See  Chambers  and  Vacation. 

VALUE. 

Allegations  of  value  in  code  complaint,  618. 

VARIANCE. 

Evidence  varying  from  statement  of  contract,  919. 

VENDOR  AND  PURCHASER. 

Pleading  conditions  precedent  in  suit  to  enforce  vendor's  Hen,  63a 

VENUE. 

Of  prosecutions  for  conspiracy.    See  Conspiracy. 

VERDICT. 

Aider  by  verdict.    See  Construction  of  Pleadings. 

In  trials  for  conspiracy.     See  Conspiracy. 

Where  cases  are  consolidated.    See  Consolidation  of  Actions. 

Defects  in  complaint  cured  by  verdict,  608. 

Defect  of  failure  to  aver  performance  of  condition  precedent;  when 

cured  by  verdict,  662. 
Review  of  action  of  court  in  setting  aside  verdict  by  certiorari,  83. 
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VERIFICATION. 

Construction  of  verified  pleadings,  755. 
Of  petition  for  certiorari,  158,  159,  i6a 

WAIVER. 

Of  defects  in  citaticm.    See  Citations  in  Probate  Proceedings. 

Of  defects  in  complaint  under  Cirn I  Damage  Acts,      See  Civil  Damage 

Acts. 
Of  irregularities  in  contempt  proceedings.     See  Contempt. 
Pleading  of  conditions  precedent.     See  Conditions  Precedent. 
Of  objection  for  irregularities  in  proceedings  to  change  place  of  trial. 

See  Change  of  Venue. 
Of  irregularity  in  continuance,  898. 
Application  for  continuance  as  a  waiver  of  defects,  89a. 

WARRANT  OF  ATTORNEY. 
See  Cognovit. 

WARRANTS. 

IVarrant  of  commitment.    See  Commitments. 

WILLS. 

Citation  in  Probate  Proceedings,    See  Citations  in  P&obatb  Procxed- 

INGS. 

WITHDRAWING  JUROR. 
See  Continuances. 

WITNESSES. 

Changing  venue  for  convenience  of  witnesses.     See  Change  of  Venue. 
Continuance  on  account  of  absence  of  witnesses.     See  Continuances. 

WORKING  CONTRACTS. 

Pleading  performance  of  conditions  precedent  in  actions  upon„     See  Con- 
ditions Precedent. 

WRITS. 

Writ  of  certiorari.    See  Certiorari. 

1048    ■ 


1 1 


I 


TiPiiir 


